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BUELLESBAGH  ▼.  SULKA  et  al. 

(Supreme  CourU  Appellate  Term.    May  23,  1905.) 

PUADin  o— PBoor— Yabiangb. 

Where  plaintifl  sued  on  a  contract  alleged  to  have  been  made  with 
defendants  as  partners,  but  his  own  evidence  at&rmatlyely  established 
that  the  contract  was  made  with  a  corporation,  he  could  not  recover. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second 
District. 

Action  by  Joseph  Buellesbach  against  Amos  Sulka  and  another. 
From  a  judgment  for  plaintiff,  defendants  appeal.    Reversed. 

Argued  before  SCOTT,  P.  J.,  and  TRUAX  and  BOWLING,  JJ, 

Frost  &  Johnson  (Norman  G.  Johnson,  of  counsel),  for  appellants. 

R.  A.  McDuffle,  for  respondent. 

BOWLING,  J.  Plaintiff  sues  to  recover  the  sum  of  $75,  al- 
leged to  be  due  for  the  breach  of  a  contract  in  writing  made  by  him 
with  defendants  on  or  about  Becember  13,  1904,  for  the  erection 
of  a  fire  escape,  for  the  sum  of  $145,  on  certain  premises  in  the  city 
of  New  York,  and  alleges  that  the  defendants  were  copartners 
located  and  doing  business  in  said  city  under  the  firm  name  and 
style  of  "A.  Sulka  &  Company."  He  further  claims  that,  after  mak- 
ing said  contract  to  erect  said  fire  escape,  and  entering  upon  the 
prosecution  of  the  work  and  incurring  expense,  defendants  refused 
94  N.Y.S.— 1 
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to  allow  him  to  complete  the  same.  PlaintiflF  had  judgment  in  the 
court  below  for  $57.60. 

Upon  the  trial  it  appeared  that  while  defendants  were  still  using 
some  old  stationery  marked  "A.  Sulka  &  Company,"  with  the  names 
"A.  Sulka"  and  "Leon  Wormser"  printed  thereupon,  the  two  in- 
dividuals named  did  not  constitute  a  copartnership,  but  that  "A. 
Sulka  &  Company"  was  in  fact  a  domestic  corporation,  organized 
in  the  year  preceding  that  in  which  the  contract  was  alleged  to  have 
been  made ;  and  the  witness  Sulka,  called  on  plaintiffs  behalf,  tes- 
tified that  he  signed  the  letter,  claimed  by  plaintiff  to  constitute 
an  acceptance  of  plaintiff's  offer  to  do  the  work  in  question,  as 
president  of  the  corporation.  The  court  below  admitted  this  let- 
ter, against  defendants'  objection,  saying  that  the  letter  should  be 
received  in  evidence,  and  then  the  defendants  should  disprove  the 
partnership  if  they  wanted  to.  Plaintiff  had  alleged  a  partnership 
of  defendants,  and  the  burden  of  proof  was  on  him  to  establish  it. 
He  not  only  failed  to  do  this,  but  affirmatively  established  the  ex- 
istence of  a  corporation  instead  as  the  other  contracting  party. 
Defendant  Wormser  has  been  in  no  way  connected  with  the  trans- 
action, nor  had  any  knowledge  been  brought  home  to  him  of  the 
acts  complained  of.    The  judgment  should  be  reversed. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appel- 
lants to  abide  the  event.    All  concur. 


BRUDER  y.  OEIBLER. 
(Supreme  Oourt,  Appellate  Term.    May  23,  1905.) 

1.  Leasb—Oonstbuotion^— Cancellation. 

A  proYlslon  in  a  lease  that  in  a  certain  contingency  the  lecsee  aprees 
to  cancel  the  lease  is  an  agreement  by  the  lessee  that  the  lease  may  be 
canceled,  and  doee  not  contemplate  any  action  by  the  lessee  to  complete 
the  cancellation. 

2.  Same— Rights  or  Sxtblesseb. 

A  subtenant's  rights  are  the  same  as  those  of  the  original  lessee,  and 
the  cancellation  of  the  lease  as  to  one  cancels  it  as  to  both. 

[Ed.  Note. — For  cases  in  point,  see  vol.  82,  Cent  Dig.  Landlord  and 
Tenant,  i  256.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Dispossess  proceedings  by  Abe  Bruder  against  Morris  Geisler. 
From  a  judgment  for  the  tenant,  the  landlord  appeals.    Reversed. 

Argued  before  SCOTT,  P.  J.,  and  TRUAX  and  DOWLING,  JJ. 

Joseph  Wilkenfeld,  for  appellant. 

Feltenstein  Si  Rosenstein,  for  respondent. 

SCOTT,  P.  J.  The  condition  as  to  cancellation  in  the  lease  here- 
in involved  does  not  differ  in  any  essential  particular  from  that  con- 
sidered in  Miller  v.  Levi,  44  N.  Y.  489,  which  was  determined  to 
constitute  a  conditional  limitation  of  the  term  permitting  the  main- 
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tenance  of  a  summary  proceeding  for  holding  over.  There  is  no 
force  in  the  contention  that  the  case  is  different  because,  in  the 
lease  now  under  consideration,  the  language  is  that,  in  the  contin- 
gency provided  for,  the-  tenant  "agrees  to  cancel  said  lease."  This 
is  equivalent  to  saying  that  the  tenant  "agrees  that  the  lease  shall 
be  thereby  canceled,"  and  does  not  contemplate  any  act  by  the  ten- 
ant to  complete  the  cancellation. 

The  subtenant's  rights  are  measured  by  those  of  his  immediate 
landlord,  the  original  tenant,  and  the  cancellation  of  the  lease,  by 
its  own  terms,  as  to  one,  cancels  it  as  to  both.  Bove  v.  Coppola 
(Sup.)  91  N.  Y.  Supp.  8. 

Final  order  reversed,  and  new  trial  grantedj  with  costs  to  appel- 
lant to  abide  the  event.    All  concur. 


LEVY  et  aL  y.  TIMBLB  et  aL 
(Supreme  CovLVt,  Appellate  Term.    May  29,  1905.) 

1,  BBOKEBft—SALEs— Real    Estate    Ck)NTBAOT&— Wrfpten    Authority— Stat- 

utes. 

Pen.  Code,  i  649d  (Laws  1901,  c.  128»  p.  812),  requiring  written  author- 
ity to  authorize  brokers  to  sell  real  estate  for  clients,  does  not  apply  to 
an  employment  of  brokers  to  sell  a  contract  for  the  sale  of  real  estate 
at  a  higher  price  than  that  which  the  vendees  had  agreed  to  pay. 

2.  Save— Judgment  on  Merits. 

Where,  In  an  action  for  brokers'  seryicee,  a  Judgment  was  rendered  in 
favor  of  defendants  at  the  close  of  plaintiffs'  case,  it  could  only  be  a 
judgment  of  nonsuit,  as  provided  by  Municipal  Ck)urt  Act  (Laws  1902,  p. 
15^1,  c.  580)  S  248 ;  a  judgment  on  the  merits  being  only  proper  in  a  case 
where  at  the  close  of  the  whole  case  the  court  is  of  the  opinion  that 
plaintiff  is  not  entitled  to  recover,  as  a  matter  of  law,  or  where  the 
court  sustaina  a  demurrer,  etc.,  as  provided  by  section  249. 

8.  Same— Performance  or  Services. 

Where  plaintiffs  were  employed  as  brokers  to  sell  a  contract  for  the 
sale  of  real  estate  at  a  profit  of  $1,000  net  to  their  clients,  and  they  pro- 
duced a  purchaser  reac^,  able,  and  willing  to  take  the  contract  on  the 
terms  prescribed,  but  defendants  refused  to  assign  the  same,  and  sold  it 
to  another,  plaintiffs  performed  their  obligations,  and  were  entitled  to 
recover  commissions. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8,  Gent  Dig.  Brokers,  H  75,  79, 
81,  94.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eleventh 
District. 

Action  by  Herman  Levy  and  others  against  Jacob  Timble  and 
others.  From  a  Municipal  Court  judgment  in  favor  of  defendants, 
plaintiffs  appeal.     Reversed. 

Argued  before  SCOTT,  P.  J.,  and  TRUAX  and  DOWLING,  JJ. 

Louis  Frankel,  for  appellants. 
Edward  A.  Isaacs,  for  respondents. 

DOWLING,  J.  The  facts  in  this  case  are  undisputed.  The  de- 
fendants had  entered  into  a  contract  for  the  purchase  of  certain 
real  estate  situated  in  this  city  from  one  Schener,    After  the  con- 
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tract  was  executed  the  defendants  employed  the  plaintiffs,  who  were 
real  estate  brokers,  to  sell  the  contract,  and  agreed  to  pay  plain- 
tiffs all  over  the  sum  of  $1,000  that  plaintiffs  were  able  to  obtain 
above  the  price  named  in  the  contract.  Subsequently  the  plaintiffs 
produced  one  Goldstein  as  a  proposed  purchaser  of  the  contract, 
and  a  meeting  between  Goldstein,  one  of  the  plaintiffs,  and  the 
defendants  was  had,  but  the  sale  was  not  consummated.  The  next 
Saturday  thereafter  one  of  the  plaintiffs  informed  the  defendants 
that  he  had  found  a  purchaser— one  Fittashauer — and  had  sold  him 
the  contract  for  $1,000  net,  and  an  appointment  was  made  for  a 
meeting  of  the  parties  at  plaintiffs'  office  the  next  morning.  The 
defendants  failing  to  appear,  one  of  the  plaintiffs  went  to  the  de- 
fendants, and  they  agreed  to  meet  the  plaintiffs  at  2  p.  m.  of 
that  day.  When  the  defendants  came  to  plaintiffs'  office,  one  of  the 
plaintiffs  being  absent,  it  was  arranged  that  all  parties  should  meet 
the  next  morning  (Monday).  Fittashauer  went  to  the  plaintiffs' 
office  at  the  time  appointed,  and,  upon  defendants  being  commu- 
nicated with  by  telephone,  they  informed  plaintiffs  that  the  con- 
tract had  been  sold  by  them  for  more  than  Fittashauer  had  promised 
to  pay.  It  appeared  that  Fittashauer  had  finally  agreed  to  pay 
$44,000,  as  the  purchase  price  of  the  premises,  which  was  $1,500 
more  than  defendants  had  contracted  to  pay  Schener. 

At  the  close  of  the  plaintiffs'  testimony  the  court,  upon  motion 
of  defendants'  attorney,  rendered  a  judgment  in  favor  of  the  de- 
fendants upon  the  ground  that  the  plaintiffs,  not  having  written 
authority  to  sell  real  estate,  came  within  the  inhibition  of  section 
640d  of  the  Penal  Code  (chapter  128,  p.  312,  Laws  1901),  and  were 
thereby  precluded  from  recovering.  This  was  error.  That  statute 
is  penal  in  its  nature,  and  must  be  strictly  construed.  Gay  v. 
Seibold,  97  N.  Y.  472,  49  Am.  Rep.  633.  No  intent  of  the  Legisla- 
ture can  be  read  into  its  provisions,  and  its  language  must  be  given 
such  meaning  only  as  is  plainly  and  clearly  expressed  thereby. 
"Its  provisions  are  aimed  at  irresponsible  brokers  who  would  con- 
stitute themselves  agents  by  their  own  fiat,  and  then,  whether  suc- 
cessful or  not,  seek  to  fasten  liability  on  the  owners  of  property 
for  commissions  on  abortive  sales."  Imperator  v.  Wasboe  (April 
App.  Term,  1905)  93  N.  Y.  Supp.  489.  It  refers  to  sales  of  real 
property  only,  and  was  not  intended  to  cover  every  transaction 
having  relation  to  real  estate.  Although  the  witnesses,  in  giving 
their  testimony,  in  several  instances  speak  of  the  transaction  as 
being  a  sale  of  "the  houses,"  the  agreement  between  the  parties 
herein  is  clearly  shown  to  have  been  one  for  the  sale  of  defendants' 
interest  in  the  contract  held  by  them,  and  not  a  sale  of  the  real  es- 
tate mentioned  therein.  Judgment,  therefore,  should  not  have  been 
given  for  the  defendants  upon  the  merits,  as  judgment  upon  the 
merits  can  only  be  given  in  cases  "where  at  the  close  of  the  whole 
case  the  court  is  of  the  opinion  the  plaintiff  is  not  entitled  to 
recover,  as  a  matter  of  law,"  and  "where  the  court  sustains  a  de- 
murrer," etc.  Section  249,  Municipal  Court  Act  (Laws  1902,  p. 
1561,  c.  580).    The  judgment  can  at  most  only  be  regarded  as  one 
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of  nonsuit  (section  248,  supra),  and  it  remains  to  be  seen  whether 
the  plaintiffs  failed  to  make  out  a  cause  of  action.  In  cases  of  a 
nonsuit,  granted  at  the  close  of  plaintiff's  case,  the  testimony  given 
must  be  taken  in  the  light  most  favorable  to  the  plaintiff,  and  all 
legitimate  inferences  in  support  of  the  plaintiff's  contention  may 
be  drawn  therefrom.  St.  John  v.  N.  Y.  Cent.  &  H.  R.  R.  Co.,  165 
N.  Y.  241,  246,  59  N.  E.  3.  Examined  with  this  rule  in  mind,  the 
plaintiffs'  proof,  uncontradicted,  shows  a  right  to  recover.  Fit- 
tashauer,  the  plaintiffs'  proposed  purchaser  of  the  contract,  testified 
that  he  was  present  at  the  time  and  place  appointed,  ready  and 
willing  to  take  over  the  contract  and  pay  the  agreed  price.  Al- 
though a  refusal  of  the  defendants  to  attend  such  meeting  and 
transfer  the  contract  to  Fittashauer  was  said  by  them  to  be  for 
the  reason  that  they  had  already  sold  the  same,  there  is  no  evi- 
dence that  such  sale  was  made  prior  to  the  time  that  they  were 
notified  by  the  plaintiffs  of  the  sale  of  the  contract  by  them  to 
Fittashauer;  and  defendants'  silence  regarding  any  sale  by  them 
up  to  the  time  designated  for  the  final  meeting  of  the  parties  leads 
to  the  inference  that  the  sale  made  by  them  was  subsequent  to 
such  notification,  and  consequently  at  a  time  when  the  plaintiffs 
had  apparently  earned  their  commissions.  That  defendants  rec- 
ognized their  liability,  in  some  measure,  at  least,  is  supported  by 
the  testimony  to  the  effect  that  defendants,  on  the  Monday  afore- 
said, stated  to  the  plaintiffs  that  they  had  "$2,000  profit  on  the 
houses,     *     *     *     and  will  take  care  of  you,  anyway." 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  the  appel- 
lants to  abide  the  event. 

TRUAX,  J.,  concurs. 

SCOTT,  P.  J.  (concurring).  I  concur  with  Mr.  Justice  BOWL- 
ING that  the  contract  testified  to  by  the  plaintiffs  may  be  con- 
strued as  an  employment  to  sell  a  contract  for  the  purchase  of 
real  estate,  and  not  to  sell  the  real  estate  itself,  and  that  it  is  for 
that  reason  not  obnoxious  to  chapter  128,  p.  312,  Laws  1901.  It 
follows  that  the  judgment  must  be  reversed,  since  the  justice  ex- 
pressly based  his  judgment  for  defendants  upon  the  ground  that 
the  statute  referred  to  applied  to  the  agreement  between  the  par- 
ties. As  there  must  be  a  new  trial,  it  may  not  be  amiss  to  point 
out  some  reasons  why,  under  the  present  pleadings  and  evidence, 
it  might  be  found  difficult  to  sustain  a  judgment  for  the  plaintiffs. 
The  summons,  oral  complaint,  and  bill  of  particulars  all  lend  color 
to  the  belief  that  plaintiffs  supposed  that  they  were  employed 
to  sell  the  real  estate  itself,  and  were  entitled  to  full  commission 
on  the  purchase  price  of  the  real  estate.  The  evidence  is  to  the 
effect  that  defendants,  having  obtained  a  contract  for  the  sale  to 
them  of  certain  real  estate,  authorized  plaintiffs  to  sell  that  contract, 
and  fixed  the  sum  of  $1,000  as  the  price  at  which  they  were  willing 
to  sell.  Assuming  that  this  was  the  agreement,  and  that  plain- 
tiffs did  procure  a  purchaser  who  was  willing  to  pay  $1,000  for  de- 
fendants' contract  (and  it  is  only  upon  this  assumption  that  plain- 
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tiffs  can  recover  at  all),  the  plaintiffs'  commission  should  be  cal- 
culated upon  the  price  at  which  the  defendants  were  to  sell  the 
contract,  and  -not  upon  the  price  to  be  received  by  the  original 
vendor  in  the  contract  with  defendants.  According  to  the  plaintiffs' 
testimony,  however,  they  were  not  to  be  compensated  by  the  pay- 
ment of  a  commission  calculated  upon  a  percentage  basis,  but 
were  to  receive  all  that  they  could  realize  upon  the  ssue  of  the  con- 
tract over  $1,000.  If  they  sold  it  for  no  more  than  $1,000,  they 
would  be  entitled  to  receive  nothing.  By  employing  plaintiffs  to 
sell  the  contract  the  defendants  did  not  debar  themselves  from 
selling  it  themselves  if  opportunity  offered.  So  long  as  plaintiffs 
did  not  produce  a  purchaser  at  $1,000  or  over,  the  defendants  had 
a  perfect  right  to  sell  themselves  or  through  another  broker,  with- 
out incurring  liability  to  plaintiffs,  providing  timely  notice  was 
given  them.  The  view  of  the  testimony  most  favorable  to  plain- 
tiffs is  that  they  procured  a  purchaser  who  would  give  $1,500  for 
the  contract,  but  that  they  advised  defendants  that  the  purchaser 
would  pay  $1,000  for  it.  It  may  be  that  they  adopted  this  course 
because  they  considered  that  it  made  no  difference  to  defendants 
how  much  the  purchaser  paid  over  $1,000,  since  all  over  that 
sum  was  to  go  to  plaintiffs  as  compensation.  In  my  opinion,  how- 
ever, the  defendants  were  entitled  to  be  informed  of  the  exact  facts 
as  to  the  proposed  purchase,  if  for  no  other  reason,  that  they 
might  know  whether  or  not  they  could  safely  sell  to  another  pur- 
chaser. They  were  entitled  to  rely  upon  what  plaintiffs  told  them, 
and,  being  told  that  the  proposed  purchaser  would  pay  $1,000  for 
the  contract,  they  were  justified  in  believing  that  they  were  doing 
no  injury  to  plaintiffs  by  selling  to  another,  because,  at  the  offer  as 
communicated  to  them  by  plaintiffs,  there  was  no  margin  of  profit 
for  plaintiffs,  and  they  would  not,  therefore,  be  damnified  if  they 
lost  the  sale.  While,  therefore,  I  concur  in  the  reversal  of  the 
judgment,  I  do  not  desire  to  be  understood  as  conceding  that  the 
plaintiffs  established  their  right  to  the  judgment  demanded. 


ROTHENBERG  V.  HERMAN. 

(Supreme  Court,  Appellate  Tcrin.    May  28,  190S.) 

TBIAI/—DEPAULT— Relief. 

Where  in  the  Municipal  Court  both  parties  appeared,  and  a  dismissal 
was  had  because  plaintiff  was  not  prepared  to  go  on,  he  might  move  for 
relief  from  his  default 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Thirteenth 
District. 

Action  by  Nathan  Rothenberg  against  Israel  Herman.  From  a 
judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

See  90  N.  Y.  Supp.  431. 

Argued  before  SCOTT,  P.  J.,  and  TRUAX  and  DOWNING,  JJ. 

Stanislaus  N.  Tuckman,  for  appellant. 

David  W,  Rockmore,  for  respondent. 
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PER  CURIAM.  The  case  presented  on  this  appeal  differs  in 
its  facts  from  Eichner  v.  Cohen,  91  N.  Y.  Supp.  367.  In  that  case 
neither  party  appeared,  and  the  cause  fell  of  its  own  weight.  Here 
there  was  an  appearance  on  behalf  of  both  parties,  and  a  dis- 
missal because  plaintiff  was  not  prepared  to  go  on.  There  is  no 
reason  why,  in  such  a  case,  a  plaintiff  may  not  move  in  the  Mu- 
nicipal Court,  as  he  may  in  any  other,  to  be  relieved  of  his  default. 

Judgment  affirmed,  with  costs. 


SINGER  ▼.  ABRAMS. 

(Supreme  Oourt,  Appellate  Term.    May  28, 1905.) 

L  Plxadiko— Anbwsb— ArriBHATivs  DsncNSE— DsniAiii  in  Otbsb  Pabts  of 

AlfSWSB. 

An  affirmative  defense  In  an  answer  is  to  be  treated  on  demurrer  there- 
to as  a  separate  plea,  and  defendant  is  not  entitled  to  tlie  benefit  of 
denials  made  in  another  part  of  the  answer,  unless  incorporated  by 
reference. 

2.  Notes— Action  Against  Indobseb. 

UndeF  the  express  provisions  of  Oode  Civ.  Proc.  |  454,  the  holder  of  a 
note  may  sue  an  indorser  without  sning  the  makers. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  7,  Cent.  Dig.  Bills  and  Notes,  I 
1431.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 
Action  by  Louis  Singer  against  Louis  Abrams.    From  a  judgment 
in  favor  of  defendant,  plaintiff  appeals.     Reversed. 
Argued  before  SCOTT,  P.  J.,  and  TRUAX  and  DOWLING,  JJ. 

Aaronstamm  &  Chorosh,  for  appellant. 
Gustavus  A.  Rogers,  for  respondent, 

DOWLING,  J.  This  is  an  appeal  from  an  interlocutory  judg- 
ment of  the  City  Court  overruling  plaintiff's  demurrers  to  the  first 
and  third  separate  and  distinct  defenses  of  defendant's  amended 
answer.  The  action  is  brought  upon  a  promissory  note  made  by 
defendant  and  his  partner  to  their  order,  and  indorsed  by  them  as 
partners,  and  further  indorsed  by  defendant  individually.  The 
complaint  is  in  proper  form,  and  sets  forth  all  the  allegations  nec- 
essary to  constitute  a  cause  of  action.  Defendant's  amended 
answer,  after  specific  denials  of  the  allegations  contained  in  two 
paragraphs  of  the  complaint,  denies  any  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  allegations  contained  in  five 
paragraphs  thereof.  The  answer  thereafter  sets  up  three  sepa- 
rate defenses,  but  without  any  reference  to  the  denials  contained 
in  the  earlier  paragraphs,  and  without  any  repetition  thereof.  As 
to  the  first  separate  defense  set  up  by  defendant's  answer  there 
is  therefore  no  denial  contained  therein  of  any  of  the  allegations  of 
the  complaint.  An  affirmative  defense  set  up  in  an  answer  is  to  be 
treated  as  a  separate  plea,  and  upon  demurrer  thereto  defendant  is 
not  entitled  to  the  benefit  of  denials  made  in  another  part  of  the 
answer,  unless  incorporated  by  reference  and  made  a  part  of  the 
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affirmative  defense.  Douglass  v.  Phenix  Insurance  Company,  138 
N.  Y.  209,  88  N.  E.  938,  20  L.  R.  A.  118,  34  Am.  St.  Rep.  448; 
Barnard  v.  Lawyers  Title  Insurance  Company  (Sup.)  91  N.  Y. 
Supp.  41.  The  first  defense  attempted  to  be  set  up  does  not  deny 
that  the  Federal  Bank  was  a  bona  fide  holder  of  the  note  in  ques- 
tion, and  it  is  not  available,  therefore,  against  the  receiver  of  the 
bank,  nor  against  his  assignee,  the  plaintiff  herein.  The  denials  con- 
tained in  the  fifth  paragraph  of  said  first  defense  are  not  sufficient 
to  constitute  either  a  general  or  specific  denial  of  the  allegation  of 
assignment.  Smith  v.  Coe,  170  N.  Y.  162,  63  N.  E.  67 ;  Fleisch- 
mann  v.  Stern,  90  N.  Y.  110 ;  Rodgers  v.  Clement,  1«2  N.  Y.  428, 
56  N.  E.  901,  76  Am.  St.  Ilep.  342. 

The  third  defense  sought  to  be  set  up  is  insufficient  in  law  upon 
its  face.  It  also  contains  no  denials  of  any  kind,  but  alleges  a 
defect  and  nonjoinder  of  parties  defendant  in  that  Isidor  Wein- 
berg, defendant's  partner,  was  not  made  a  party  defendant.  This 
action,  however,  is  not  brought  against  the  makers  of  the  note  in 
question,  but  against  the  defendant  as  an  indorser,  upon  a  specific 
allegation  that  on  the  day  of  the  making  of  the  note,  "and  prior  to 
its  delivery  to  any  person,  the  defendant  herein  indorsed  the  said 
note  in  blank  for  the  purpose  of  givine  credit  to  the  said  note  and 
of  charging  himself  as  an  indorser  thereon."  Of  this  allegation 
there  is  no  denial  in  the  answer  under  said  third  defense.  Under 
section  454,  Code  Civ.  Proc,  plaintiff  had  the  right  to  sue  the 
indorser,  the  defendant  herein,  and  was  not  obliged  to  sue  the 
makers. 

Judgment  reversed,  and  the  demurrers  interposed  to  the  first 
and  third  separate  and  distinct  defenses  of  defendant's  amended 
answers  sustained,  with  costs  in  this  court  and  the  court  below, 
with  leave  to  defendant  to  amend  upon  payment  of  such  costs  within 
six  days.    All  concur. 


(46  Mtoc.  R^.  196.) 

BANGB  ▼.  BANOB. 

(Supreme  Gourt,  Special  Term,  New  York  County.    January,  1906.) 

Mabbiaos— Action  to  Annui/— Evidbnce. 

Where  an  action  to  annul  a  marriage  for  fraud  Is  undefended,  the  un- 
corroborated evidence  of  plaintiff  will  not  warrant  a  judgment  In  hl» 
favor. 

[Ed.  Note. — For  cases  In  point,  see  vol.  84,  (3ent  Dig.  Marriage,  1 181.] 

Action  by  Thomais  L.  Bange  against  Margaret  Bange  for  the  an- 
nulment of  a  marriage.  Judgment  denied,  and  case  restored  to 
calendar. 

S.  V.  &  G.  P.  Heimberger,  for  plaintiff. 

GILDERSLEEVE,  J.  This  is  an  undefended  action  for  the 
annulment  of  a  marriage.  The  only  evidence  upon  the  merits  is 
that  of  the  plaintiff  himself,  who  states  that  about  one  month  be- 
fore his  marriage  to  defendant  he  had  intercourse  with  her  for  the 
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first  time,  and  that  one  month  after  his  marriage  defendant  gave 
birth  to  a  living  child.  There  is  no  allegation  of  any  deception  on 
the  part  of  defendant  that  induced  plaintiff  to  marry  her,  and,  -so 
far  as  appears  to  the  contrary,  plaintiff  married  her  with  full  knowl- 
edge of  her  advanced  stage  of  pregnancy.  The  only  other  witness 
called  at  the  trial  is  a  friend  of  plaintiff,  who  says  he  knew  defend- 
ant, and  served  the  summons  and  complaint  upon  her.  There  is 
not  a  particle  of  evidence  tending  to  corroborate  the  testimony  of 
the  plaintiff  as  to  the  dates  given  by  him,  nor  even  is  there  any  cor- 
roboration of  his  statement  as  to  the  birth  of  any  child  at  all. 
Upon  the  evidence  adduced  upon  the  merits  of  this  action,  the  court 
would  not  be  at  all  warranted  in  giving  a  judgment  for  the  annul- 
ment of  a  marriage.  The  case  may  be  restored  to  the  calendar, 
and  the  plaintiff  given  an  opportunity  to  supply  the  deficiencies  of 
his  proofs. 
Ordered  accordingly. 


LAZAR  V.  NEW  YORK  CITY  RY.  CO. 

(Supreme  Court,  Appellate  Term.    May  23,  1905.) 

Stbeet  Railways— In jxjBiKS  to  Pedestrians— Contributory  Neoliobnce. 
Plaintifr  was  Injured  In  attempting  to  cross  a  street  railroad  track 
In  front  of  a  car  which  she  saw  approaching  her  at  a  distance  of  about  90 
feet.  She  gave  no  evidence  as  to  the  width  of  the  street  where  she 
crossed,  nor  of  the  distance  she  had  to  traverse,  i^s  compared  with  the 
distance  of  the  car  from  her.  In  order  to  reach  a  point  of  safety.  Held, 
that  she  failed  to  show  that  she  was  free  from  contributory  negligence. 
[Ed.  Note. — For  cases  in  point,  see  vol.  44,  Cent  Dig.  Street  Railroads, 
H  207,  20a] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth 
District. 

Action  by  Miriam  Lazar  against  the  New  York  City  Railway 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed. 

Argued  before  SCOTT,  P.  J.,  and  TRUAX  and  DOWLING,  JJ. 

William  E.  Weaver,  for  appellant, 
Louis  M.  Block,  for  respondent. 

PER  CURIAM.  This  is  an  action  to  recover  for  personal  in- 
juries sustained  by  the  alleged  negligence  of  the  defendant.  The 
defendant  offered  no  testimony  upon  the  trial,  evidently  relying 
upon  the  proof  produced  by  the  plaintiff  and  her  witnesses  to  show 
contributory  negligence  on  her  part.  The  testimony  on  the  part 
of  the  plaintiff  shows  that  as  she  was  crossing  from  the  northerly 
to  the  southerly  side  of  Delancey  street,  at  the  comer  of  Allen 
street,  she  was  hit  by  one  of  the  horses  attached  to  an  east-bound 
car,  thrown  into  an  excavation  in  the  side  of  the  street,  and  injured. 
She  testified  that  when  she  was  leaving  the  northerly  side  of  the 
street  she  looked  for  a  car,  and  saw  the  one  by  which  she  was 

Digitized  byCjOOQlC 


10  1  94  NBW  TORK  8UPPLBMENT  (Sup.  Ct. 

and  128  New  York  State  Reporter 

struck,  then  about  three-fourths  of  a  block  distant.  It  was  shown 
that  the  block  through  which  the  car  was  approaching  was  a  short 
one — about  126  feet  long.  The  car  was  approaching  at  a  "good 
rate  of  speed,"  and  plaintiff  was  walking  "slowly,"  with  a  basket 
on  her  head.  The  car  was  therrfore  about  90  feet  distant  when 
Ihe  plaintiff  started  to  cross.  There  is  no  evidence  as  to  the  width 
of  Delancey  street  at  this  point,  and  whether  or  not  the  plaintiff 
had  a  less,  equal,  or  greater  distance  to  traverse  than  the  car,  does 
not  appear.  Clearly,  whether  the  plaintiff  exercised  the  requisite 
amount  of  care  in  order  to  be  free  from  contributory  negligence 
depends  upon  the  distance  she  had  to  go  before  she  would  reach 
a  point  of  safety,  and,  in  the  absence  of  testimony  upon  that  sub- 
ject, it  cannot  be  said  she  showed  herself  entitled  to  recover  herein. 
Judgment  reversed  and  a  new  trial  ordered,  with  costs  to  appel- 
lant to  abide  the  event. 


GOODSON  y.  NEW  TORK  CITY  RT.  CO. 
(Supreme  Oonrt,  Appellate  Term.    May  28,  1905.) 

1.  Stbket  Railways— Use  of  Tracks  bt  Teaics. 

One  driving  upon  the  side  of  a  street  has  a  right  to  drive  upon  a  street 
railway  track  in  order  to  pass  another  vehicle  standing  between  the 
curb  and  the  track. 

[Ed.  Note. — For  cases  In  point,  see  vol.  44,  Gent.  Dig.  Street  Railroads, 
H  190-194.] 

2.  Dakaqes— Personal  Injuries— Physician's  Oharqeb— Reasonableness. 

In  an  action  for  injuries,  evidence  of  the  amount  charged  plaintiff  by 
his  physician  is  incompetent  in  the  absence  of  evidence  that  that  amount 
was  reasonable  and  proper. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Moses  Goodson  against  the  New  York  City  Railway 
Company,  From  a  judgment  for  plaintiiBf,  defendant  appeals. 
Modified. 

Argued  before  SCOTT,  P.  J.,  and  TRUAX  and  DOWUNG,  JJ, 

William  E.  Weaver,  for  appellant. 
Samuel  Heyman,  for  respondent. 

PER  CURIAM.  The  plaintiff  was  driving  south  upon  the  west- 
erly side  of  Third  avenue,  and  in  order  to  pass  a  truck  standing 
between  the  curb  and  the  south-bound  track  of  the  defendant  drove 
upon  the  car  track,  and  had  proceeded  but  a  short  distance  thereon, 
when  his  wagon  was  struck  by  a  south-bound  car.  He  was  thrown 
from  the  wagon,  and  received  injuries  for  which  the  court  gave 
him  a  judgment  for  the  sum  of  $245.  The  plaintiff  testifies  that 
before  entering  upon  the  track  he  looked,  but  saw  no  approaching 
car;  that  he  heard  no  bell,  and  received  no  warning  of  any  kind 
until  the  car  struck  the  wagon.  The  plaintiff  was  corroborated  as 
to  the  direction  in  which  he  was  going  by  one  witness.  The  wit- 
nesses for  the  defense  told  an  entirely  diflferent  story.    The  mo- 
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torman  and  one  other  witness  testified  that  the  plaintiff  drove  from 
the  north-bound  track  in  a  northwest  direction,  right  in  front  of 
the  car,  at  a  time  when  it  was  about  20  feet  distant,  which,  if 
true,  would  show  that  plaintiff  was  traveling  in  a  direction  oppo- 
site from  that  testified  to  by  him  and  his  witness.  The  court  be- 
lieved the  plaintiff's  witnesses,  and  disbelieved  the  defendant's,  and 
so  stated  at  the  close  of  the  trial.  This  is  a  right  given  to  the  court 
in  such  cases,  and  one  with  which  this  court  should  not  lightly 
interfere  in  a  case  of  this  kind.  Plaintiff  had  a  right  to  go  upon 
defendant's  track  under  the  circumstances  disclosed,  and  there  was 
no  testimony  showing  him  to  be  guilty  of  negligence.  He  was 
allowed,  however,  to  testify  what  his  attending  physician  "charged" 
for  his  services,  but  gave  no  proof  that  the  amount  so  charged  was 
reasonable  or  proper.  This  proof  was  objected  to  by  defendant's 
counsel,  and  its  admission  was  error.  Quinn  v.  Met.  St.  Ry.  Co., 
36  Misc.  830,  74  N.  Y.  Supp.  1148.  The  judgment  must  therefore 
be  reduced  by  that  amount. 

Judgment  modified  by  reducing  the  recovery  to  $235,  and,  as 
modified,  affirmed,  with  costs. 


METAIi  STAMPING  CO.  T.  SAMUBL  et  aL 

(Supreme  Court,  Appellate  Term.    May  28,  1905.) 

Afpcai*  tbok  Municipal  Cottbt— Findino-^onclusiveness. 

Where  the  atQdavlts  on  appeal  under  the  Municipal  Court  Act,  Laws 
1902,  p.  1581,  c.  580,  §  819,  show  a  conflict  in  the  evidence,  and  the  only 
question  at  issue  is  one  of  fact,  the  finding  of  the  court  below  is  con- 
clusive. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  Metal  Stamping  Company  against  David  Samuel 
and  others.  From  a  judgment  in  favor  of  plaintiff,  defendants 
appeal.    AfErmed. 

Argued  before  SCOTT,  P.  J.,  and  TRUAX  and  DOWIJNG,  JJ. 

Lachman  &  Goldsmith,  for  appellants. 
Emanuel  S.  Cahn,  for  respondent. 

DOWLING,  J.  This  appeal  comes  up  to  be  heard  upon  affida- 
vits, as  prescribed  by  section  319  of  the  Municipal  Court  Act  (Ivaws 
1902,  p.  1681,  c.  580).  An  appeal  under  that  section  may  be  heard 
upon  affidavits  "as  to  the  evidence  and  other  proceedings  taken, 
♦  *  ♦  and  the  court  may  determine  the  appeal  as  if  a  return 
had  been  duly  made  by  the  justice."  Walker  v.  Baermann,  44  App. 
Div.  687,  61  N.  Y.  Supp.  91,  and  same  case,  47  App.  Div.  635,  62 
N.  Y.  Supp.  414.  The  appellants  concede  that  the  sole  question 
at  issue  is  one  of  fact.  This  issue  was  decided  in  favor  of  the 
plaintiff  in  the  court  below,  and  an  examination  of  the  affidavits 
submitted  by  the  respective  parties  upon  this  appeal  presents  the 
same  conflict  of  evidence.     It  cannot  be  said  that  the  finding  of  the 
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court  below  was  against  the  weight  of  evidence,  and  the  claim  by 
the  appellants  that  the  plaintiff  was  guilty  of  a  breach  of  the  con- 
tract is  not  supported  by  the  testimony. 
Judgment  affirmed,  with  costs.    All  concur. 


SCHLESINGER  r.   RACHMIL. 

(Supreme  Court,  Appellate  Term.    May  23,  1905.) 

GovNTEBCLAiK— Municipal  Goubt  Aci^Action  bt  Receiteb— Affibuativb 
Judgment. 

Under  Laws  1002,  p.  1539,  c.  580,  I  152,  subd.  3  (l^iunicipal  Court  Act), 
providing  that  if  the  plaintiff  la  a  trustee  for  another,  or  if  the  action 
la  in  the  name  of  the  plaintiff,  who  has  no  actual  interest  in  the  con- 
tract on  which  it  is  founded,  a  demand  against  the  plaintiff  shall  not  be 
allowed  as  a  counterclaim,  but  so  much  of  a  demand  existing  against  the 
person  whom  he  represents,  or  for  whose  benefit  the  action  is  brought, 
as  will  satisfy  the  plaintiff's  demand,  must  be  allowed  as  a  counter- 
claim, an  affirmative  judgment  on  a  counterclaim  cannot  be  rendered 
in  an  action  by  a  receiver. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh 
District. 

Action  by  Leo  Schlesinger,  as  receiver,  against  Hyman  Rachmil. 
Judgment  for  defendant,  and  plaintiff  appeals.    Judgment  modified, 
and,  as  modified,  affirmed. 
.  Argued  before  SCOTT,  P.  J.,  and  TRUAX  and  DOWLING,  JJ. 

Kneeland,  La  Fetra  &  Glaze  (Charles  E.  Thorn,  of  counsel),  for 
appellant. 

Goldfogle,  Cohn  &  Lind,  for  respondent. 

PER  CURIAM.  Under  subdivision  3,  §  152,  Municipal  Court 
Act  (Laws  1902,  p.  1539,  c.  580),  jail  that  defendant  was  entitled  to 
was  to  set  off  against  plaintiflF's  claim  so  much  of  the  amount  claim- 
ed by  defendant  as  would  satisfy  plaintiff's  demand.  The  section 
forbids  an  affirmative  judgment  upon  the  counterclaim. 

The  judgment  must  be  modified  so  as  to  dismiss  the  complaint 
upon  the  merits,  and,  as  so  modified,  will  be  affirmed,  without  costs. 


BERGER  V.  CONTENT  et  al. 
(Supreme  Court,  Appellate  Term.    May  23,  1905.) 

1,  Nuisance— Obstbuction  in  Sidewalk— Personal  Injuries— Liabilitt. 

The  maintenance  of  a  defectively  covered  coal  hole  In  a  sidewalk  Is 
a  nuisance,  and  hence  a  person  Injured  by  falling  Into  the  hole  is  en- 
titled to  recover  from  the  owner  of  the  premises  to  which  the  hole  is 
appurtenant,  without  proof  of  negligence. 

2.  Same— Complaint— Sufiicienct. 

The  complaint,  in  an  action  against  a  property  owner  for  Injuries 
sustained  by  a  person  falling  Into  a  defectively  covered  coal  hole  main- 
tained in  a  sidewalk  appurtenant  to  defendant's  premises,  need  not  spe- 
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dflcallj  allege  that  the  maintenance  of  the  hole  constitutes  a  nuisance, 
to  entitle  the  plaintiff  to  recover  on  that  theory. 

&  Bams— Joint  Ownebshif— Failure  of  Pboof. 

Where  two  persons  were  sued  jointly  for  injuries  alleged  to  have  been 
sustained  by  a  person  falling  into  a  defectively  covered  coal  hole  appur- 
tenant to  the  defendant's  premises,  and  there  was  evidence  that  the  coal 
hole  was  a  nuisance,  and  affirmative  proof  that  the  premises  belonged 
to  one  of  the  defendants  only,  a  motion  by  plaintiff  to  set  aside  a  judgment 
in  favor  of  defendants  and  to  grant  a  new  trial  should  have  been  granted 
as  to  the  owner  of  the  premises,  but  denied  as  to  the  other  defendant. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh 
District. 

Action  by  Bemhard  H.  Berger  against  Ada  Content  and  another. 
From  an  order  denying  plaintiff's  motion  to  set  aside  a  judgment 
in  favor  of  defendants  and  to  grant  a  new  trial,  plaintiff  appeals. 
Reversed  as  to  Ada  Content,  and  affirmed  as  to  other  defendant. 

Argued  before  SCOTT,  P.  J.,  and  TRUAX  and  DOWLTNG,  JJ. 

Marcuson  Bros.  (Thaddeus  D.  Kenneson  and  Jacob  M.  Marcu- 
son,  of  counsel),  for  appellant. 
Hoadly,  Lauterbach  &  Johnson,  for  respondent  Ada  Content. 
Herbert  R.  Limburger,  for  respondent  Harry  Content. 

BOWLING,  J.  This  is  an  appeal  by  the  plaintiff  from  an  order 
of  the  Municipal  Court,  Seventh  District,  denying  plaintiff's  motion 
to  set  aside  a  judgment  in  favor  of  the  defendants  and  to  grant  a 
new  trial.  The  action  is  brought  to  recover  damages  for  loss  of 
the  services  of  plaintiff's  wife,  and  for  expenses  incurred  in  her 
medical  treatment,  resulting  from  injuries  received  by  her  by  rea- 
son of  falling  into  a  coal  hole  located  on  the  sidewalk  in  front  of 
defendants'  premises.  The  complaint,  among  other  things,  alleges, 
in  paragraph  5  thereof,  "that  on  or  about  the  21st  day  of  July,  1904, 
defendants  wrongfully  and  negligently  permitted  said  coal  hole 
to  be  and  continue,  and  the  same  then  and  there  was,  so  badly  and 
insufficiently  and  defectively  covered  and  protected  that  by  means 
thereof  plaintiff's  said  wife,  who  was  then  and  there  lawfully  pass- 
ing in  and  along  said  street,  necessarily,  and  without  fault  or  neg- 
ligence on  her  part,  fell  into  said  hole."  The  learned  trial  court, 
at  the  opening  of  the  case,  said :  "Let  it  appear  that  the  action  is 
predicated  on  negligence  in  not  properly  keeping  the  coal  hole 
securely  fastened."  To  which  counsel  for  plaintiff  replied:  "We 
make  no  such  statement,  may  it  please  the  court.  We  insist  that 
paragraph  5  of  the  complaint  alleges  a  cause  of  action  in  nuisance, 
and  not  mere  negligence,  and  we  desire  to  be  governed  by  the 
said  pleadings  and  what  evidence  may  be  adduced."  The  court 
proceeded  thereafter  upon  the  theory  that  the  case  was  one  in 
negligence.  But  the  case  at  bar  is  clearly  within  the  rule  laid  down 
in  Clifford  v.  Dam,  81  N.  Y.,  where  Chief  Justice  Church  (at  page 
o2)  said : 

"The  public  are  entitled  to  an  unobstructed  passage  upon  the  streets,  in- 
Huding  the  sidewalks  of  the  city,  but  a  structure  such  as  that  proved  in 
this  case  was  an  obstruction.  It  was  sufficient  for  the  plaintiff  to  prove 
that,  in  passing  along  the  sidewalk,  he  was  injured  b:^  this  structure,  which 
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was  appurtenant  to  defendant's  premises.  It  was  not  necessary  to  prove 
negligence.  The  action  was  not  based  upon  negligence,  but  on  a  wrongful 
act,  for  which  the  defendants  were  responsible." 

The  latter  case  was  also  brought  to  recover  for  damages  sus- 
tained by  falling  through  a  coal  hole,  and  the  complaint  therein  con- 
tained a  paragraph  identical  with  paragraph  5  of  the  complaint  in 
the  case  at  bar.  And  in  Clifford  v.  Dam  it  was  further  held  that  all 
that  plaintiff  was  required  to  prove  in  such  a  case  was  that  in  pass- 
ing along  the  sidewalk  he  fell  into  the  coal  hole  and  was  injured 
thereby;  he  was  not  even  required  to  prove  want  of  contributory 
negligence ;  that  thereupon  it  was  incumbent  on  defendant  to  jus- 
tify the  act  complained  of.  It  was  not  necessary  to  specifically 
allege  that  the  acts  complained  of  constituted  a  nuisance.  Camp- 
bell V.  U.  S.  Foundry  Co.,  73  Hun,  676,  26  N.  Y.  Supp.  165;  Mor- 
ris v.  Barrisford,  9  Misc.  Rep.  14,  29  N.  Y.  Supp.  17.  If  a  permit 
had  been  issued  by  the  city  authorities  for  the  maintenance  of  the 
coal  hole  in  question,  its  effect  would  be  to  mitigate  the  act  from 
an  absolute  nuisance  to  one  involving  care  in  its  construction  and 
maintenance  (Clifford  v.  Dam,  supra)  ;  but  there  was  no  such  proof 
in  this  case. 

There  was  no  evidence  that  defendant  Harry  Content  was  the 
owner  of  the  premises  in  question,  but,  on  the  contrary,  it  affirm- 
atively appeared  that  defendant  Ada  Content  was  the  actual  owner. 

The  order  appealed  from  should  therefore  be  affirmed,  with  costs^ 
as  to  the  defendant  Harry  Content;  and  as  to  the  defendant  Ada 
Content  it  should  be  reversed,  and  a  new  trial  granted,  with  costs 
to  the  appellant  to  abide  the  event.    All  concur. 


VASSIN  V.  BUTLER. 

(Supreme  Court,  Appellate  Term.    May  28,  1905.) 

Nbglioence— Evidence. 

Evidence  merely  that  plaintiff  was  hurt  by  slipping  on  ice  on  defend- 
ant's premises  does  not  show  negligence  of  defendant,  it  not  appearing 
how  long  the  ice  had  been  there. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Charles  Henry  Vassin  against  James  Butler.  From 
an  order  setting  aside  the  verdict  for  plaintiff,  and  granting  a  new 
trial  without  costs,  plaintiff  appeals.     Affirmed. 

Argued  before  SCOTT,  P.  J.,  and  TRUAX  and  DOWLING,  JJ. 

Noah,  Goodman  &  Rochester  (Solomon  Goodman,  of  counsel)^ 
for  appellant. 

Rollins  &  Rollins  (Theodore  H.  Lord,  of  counsel),  for  respondent. 

PER  CURIAM.  While  the  evidence  shows  that  the  accident 
that  happened  to  the  plaintiff's  wife  happened  on  the  defendant's 
premises,  it  does  not  show  clearly  the  cause  of  the  happening  of 
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that  accident.  It  may  have  been  that  the  accident  happened  be- 
cause the  plaintiff's  wife  slipped  on  ice.  It  does  not  appear  that 
she  slipped  through  the  negligence  of  the  defendant,  because  it  was 
not  shown  on  the  trial  how  long  the  ice  had  remained  on  the  de- 
fendant's premises.  We  are  therefore  of  the  opinion  that  the  order 
appealed  from  should  be  affirmed. 
The  order  appealed  from  is  affirmed,  with  costs  to  the  respondent. 


MINCER  V.  GREEN. 
(Supreme  Court,  Appellate  Term.    May  23,  1905.) 

1.  AocovNTs  Stated— Pboof. 

In  an  action  on  an  account  stated,  plaintiff  must  stand  or  fall  on  his 
allegation  that  an  account  was  stated  and  agreed  on,  and,  falling  to 
prove  such  agreement,  he  cannot  recover  by  proving  the  Items  of  the 
account 

[Ed.  Note.— For  cases  In  point,  see  vol.  1,  Cent  Dig.  Account  Stated,  il 
89,  90,  99.] 

2.  Sams— JuDGicENTS— Res  Adjudicata. 

A  judgment  for  defendant  In  an  action  on  an  account  stated  Is  no  bar 
to  an  action  for.  goods  sold  and  delivered,  though  such  sale  and  delivery 
was  the  subject  In  reference  to  which  It  was  claimed  there  had  been  an 
account  stated. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Jacob  L.  Mincer  against  George  W.  Green.  From  a 
municipal  court  judgment  in  favor  of  defendant,  plaintiff  appeals. 
Reversed. 

Argued  before  SCOTT,  P.  J.,  and  TRUAX  and  BOWLING,  JJ. 

Marks  &  Marks,  for  appellant. 
Wellbrock  &  Reynolds,  for  respondent. 

SCOTT,  P.  J.  There  was  practically  no  denial  by  defendant  that 
he  had  purchased  the  goods  sued  for  (except  one  overcoat),  and 
there  was  no  proof  that  he  had  paid  any  more  than  the  plaintiff  ad- 
mitted receiving.  Therefore  the  judgment  for  the  defendant  can  be 
accounted  for  only  upon  the  theory  that  the  justice  deemed  that  the 
judgment  for  defendant  in  the  former  action  was  a  bar  to  this. 
The  nature  of  that  action  and  the  issues  triable  therein  are  deter- 
mined by  the  pleadings,  which  were  written.  Upon  a  reference  to 
the  complaint,  it  will  be  seen  that  the  action  was  solely  upon  an 
account  stated.  In  such  an  action  the  plaintiff  must  stand  or  fall 
upon  his  allegation  that  an  account  was  stated  and  agreed  upon. 
Failing  that,  judgment  must  go  against  him,  for  he  may  not  recover 
by  proving  the  items  of  the  account.  Johnston  v.  Tyng,  1  App. 
Div.  610,  37  N.  Y.  Supp.  516.  It  was  in  consequence  of  this  rule 
that  it  was  held  in  Derleth  v.  De  Graef,  61  N.  Y.  Super  Ct.  369, 
that  a  judgment  for  defendant  upon  a  cause  of  action  founded  upon 
an  account  stated  is  not  a  bar  to  an  action  for  goods  sold  and  de- 


Digitized  by  CjOOQ IC 


16  94  NEW  TORK  SUPPLBMBNT  (Sup.  Ct* 

and  128  New  York  State  Reporter 

livered,  although  such  sale  and  delivery  was  the  subject  in  refer- 
ence to  which  it  was  claimed  that  there  had  been  an  account  stated. 
This  is  the  law  applicable  to  the  case  at  bar. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event.    AH  concur. 


RAWOLLE  et  al.  t.  KALBFLEISGH  et  aL 
(Supreme  Court,  AppeUate  Term.    May  23,  1905.) 

1.  BBCBIVEBS— SAIX— IlTADEQUAOT  OF  PbICE. 

Grofls  inadequacy  of  price  is  sufficient  ground  for  setting  aside  a  re* 
ceirer's  sale. 

2.  Same— NoTiOB  of  Salp— Iwsuffioucnct. 

Where  a  notice  of  a  receiver's  sale  of  an  interest  in  a  contingent  re- 
mainder was  not  publislied  for  the  10  days  required  by  rule  77  of  the 
rules  of  general  practice,  and  there  was  nothing  in  the  notice  indicating 
what  was  to  be  sold,  or  the  extent  of  the  interest  of  the  remaindermen, 
it  was  insufficient. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Proceedings  supplementary  to  execution  under  a  judgment  in 
favor  of  Frederick  Rawolle  individually  and  Frederick  RawoUe  and 
another  as  executors  of  the  will  of  Frederick  Marx,  deceased, 
against  Edward  L.  Kalbfleisch  and  another.  Appeal  from  an  order 
setting  aside  a  receiver's  sale  of  the  interest  of  Edward  L.  Kalb- 
fleisch, Jr.,  in  a  contingent  remainder  left  him  by  the  will  of  his 
grandfather  Martin  Kalbfleisch,  deceased.     Modified  and  affirmed. 

Argued  before  SCOTT,  P.  J.,  and  TRUAX  and  DOWLING,  JJ. 

Otto  Horwitz,  for  appellant. 

Allen  &  Sabine  (Yorke  Allen,  of  counsel),  for  respondent. 

PER  CURIAM.  We  are  of  the  opinion  that  while  no  ^raud  was 
shown  in  making  the  sale — in  fact,  none  is  claimed  as  against  the 
receiver — ^nevertheless  the  order  from  which  the  appeal  is  taken 
should  be  affirmed.  It  is  true  that  the  interest  of  said  Edward  L. 
Kalbfleisch  in  the  trust  fund  of  $40,000  was  incumbered  to  the  ex- 
tent of  $25,000,  and  was  contingent  upon  his  surviving  his  father, 
Martin  Kalbfleisch,  yet  the  price  received  for  such  interest  was 
grossly  inadequate;  and  for  that  reason  alone  the  court,  in  its 
discretion,  could  and  should  set  the  sale  aside. 

The  notice  of  the  sale  was  insufficient  in  form,  and  had  not  been 
published  for  10  days,  as  required  by  rule  77  of  the  rules  of  general 
practice.  There  was  nothing  in  the  notice  that  indicated  what  was 
to  be  sold,  or  the  extent  of  the  interest  of  said  Edward  L.  Kalb- 
fleisch, Jr.,  in  the  thing  that  was  to  be  sold.  It  is  true  that  it  is 
claimed  by  the  appellant  that  the  sale  was  advertised  the  day  before 
the  sale  in  a  newspaper  published  in  the  city  of  New  York,  but 
what  the  advertisement  is  does  not  appear,  except  by  inference. 

It  appears  from  the  motion  papers  that  the  moving  party,  the 
respondent,  in  his  notice  of  motion  to  set  aside  the  sale,  offered  to 
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pay  the  amount  of  the  judgment  herein  and  the  costs  in  the  supple- 
mentary proceedings,  and  the  amount  to  be  paid  to  the  receiver 
herein  as  compensation  for  services.  The  order  contains  no  ref- 
erence to  such  order.  We  are  of  the  opinion  that  the  order  ap- 
pealed from  should  be  modified  so  as  to  provide  that  upon  the  pay- 
ment of  the  judgment  herein,  with  interest,  and  the  $30  costs  in 
the  supplementary  proceedings,  the  motion  setting  aside  the  sale 
should  be  granted. 

We  cannot  fix  the  amount  of  the  compensation  of  the  receiver, 
because  the  papers  do  not  show  the  amount  of  services  he  has  ren- 
dered. 

The  order  appealed  from  should  be  modified  in  the  respect  above 
suggested,  and,  as  modified,  affirmed,  without  costs  of  appeal  to  this 
court 


KUPERSCHMIDT  v.  METROPOLITAN  ST.  RT.  00, 
(Supreme  Court,  Appellate  Term.    May  23,  1905.) 

STBEST   RAHJtOADflH- PsBSORAL   INJTJBIE9— ByiDBNCE^-ADMISSIBILITT. 

In  an  action  against  a  street  railroad  for  injuries  received  bj  plain- 
tiff in  a  collision  between  a  wagon  he  was  driving  and  a  car,  testimony 
of  a  witness  who  was  a  mere  spectator  that  when  he  saw  the  car  pushing 
the  wagon  along  he  called  out  to  th^  motonnan,  ''Why  don't  you  stop 
the  car?''  was  no  part  of  the  res  gestn,  and  was,  therefore,  inadmissible. 

Appeal  from  City  G>urt  of  New  York,  Trial  Term. 

Action  by  David  Kuperschmidt  against  the  Metropolitan  Street 
Railway  Company.  From  a  judgment  in  favor  of  plaintiff,  defend- 
ant appeals.    Reversed. 

Argued  before  SCOTT,  P.  J.,  and  TRUAX  and  DOWLING,  JJ. 

Bayard  H.  Ames  and  F.  Angelo  Gaynor,  for  appellant. 
George  Sanders   (J.  Campbell  Thompson,  of  counsel),  for  re- 
spondent. 

SCOTT,  P.  J.  In  this  action  it  was  the  plaintiff's  contention 
that,  after  he  had  driven  onto  the  defendant's  track  at  a  safe  dis- 
tance in  front  of  an  approaching  car,  his  wagon  was  pushed  for  a 
distance,  and  finally  crushed  up  against  an  Elevated  Railway  pillar. 
It  was  very  important  whether  plaintiffs  injury  was  received  im- 
mediately upon  the  happening  of  the  collision,  or  whether  it  re- 
sulted in  the  persistence  of  the  motorman  in  pushing  the  wagon 
ahead.  One  of  the  plaintiff's  witnesses,  who  did  not  see  the  first 
impact  between  the  car  and  the  wagon,  did  testify  that  he  saw 
the  car  pushing  the  wagon  along.  He  was  permitted  to  testify 
that  when  he  saw  this  he  called  out  to  the  motorman  "Why  don't 
you  stop  the  car?"  The  reception  of  this  evidence  was  duly  ex- 
cepted to,  and  constituted,  in  our  opinion,  reversible  error.  The 
witness  did  no  act  which  contributed  to  the  accident,  and  was  in  no 
wise  associated  with  its  happening,  but  was  a  mere  spectator.  His 
declarations  or  exclamations  constituted  no  part  of  the  res  gestae, 
and  were  therefore  inadmissible.    Ehrhard  v.  Met.  St.  Ry.  Co., 
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69  App.  Div.  124,  74  N.  Y.  Supp.  551.  The  only  effect  of  permitting 
the  testimony  to  be  received. was  to  corroborate  the  testimony  of 
the  witness  that  the  car  was  pushing  the  wagon.  For  this  purpose 
it  was  incompetent.  The  case  was  a  close  one  upon  the  evidence, 
and  we  may  not  say  that  the  reception  of  this  evidence  did  not  in- 
fluence the  verdict.  It  is  true,  as  pointed  out  by  the  respondent, 
that  defendant's  counsel  did  not  formulate  his  objection  to  the  re- 
ception of  this  evidence ;  but  it  was  not  necessary  to  do  so,  because 
there  was  no  aspect  of  the  case  in  which  the  evidence  could  have 
been  proper.  Furthermore,  the  court  had  already  announced,  be- 
fore the  answer  was  given,  that  it  would  receive  the  evidence.  The 
counsel  for  the  respondent,  in  his  address  to  the  jury,  permitted 
himself  to  indulge  in  statements  and  insinuations  which  find  no 
support  in  the  evidence  and  were  clearly  improper.  This  furnishes 
an  additional  reason  for  reversing  the  judgment. 

Judgment  and  order  reversed,  and  new  trial  granted,  with  costs 
to  appellant  to  abide  the  event.    All  concur. 


WIDMAN  et  al.  v.  STRAUKAMP  et  aL 
(Supreme  Court,  Appellate  Term.    May  29,  1905.) 

1.  Sales— Delay  in  Delivebt— Liabilitt  of  Selleb. 

The  stipulation  in  an  order  for  the  sale  of  goods  that-  it  is  taken  sub- 
ject to  delays  or  nondelivery  for  any  reason  beyond  the  control  of  the 
sellers  is  binding  on  the  buyers. 

2.  Sajce. 

The  stipulation  in  an  order  for  the  sale  of  goods  that  delivery  wilt 
be  made  as  soon  as  possible  after  a  certain  future  date  is  binding  on  the 
buyers. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eleventh 
District, 

Action  by  Joseph  Widman  and  others  against  Henry  J.  Strau- 
kamp  and  others.  From  a  judgment  in  favor  of  defendants,  and  an 
order  denying  a  motion  for  a  new  trial,  plaintiffs  appeal.    Affirmed. 

Argued  before  SCOTT,  P.  J.,  and  TRUAX  and  DOWLING,  JJ. 

Weinstein  &  Tevin,  for  appellants, 
.    Ira  Bliss  Stewart,  for  respondents. 

PER  CURIAM.  If  these  appeals  be  treated  as  bringing  up  all 
the  questions  of  law  and  fact,  still  the  judgment  and  order  appealed 
from  should  be  affirmed.  For  the  purposes  of  the  appeals  the  or- 
ders of  February  6th  and  July  8th  may  be  considered  as  binding  on 
the  defendants.  The  order  of  February  6th  was  taken  subject  to 
delays  or  nondelivery  caused  by  strikes,  accidents,  or  for  any  reason 
beyond  the  control  of  the  defendants.  It  was  shown  on  the  trial 
that  the  reason  the  goods  were  not  delivered  before  the  15th  of 
November  was  a  reason  beyond  the  control  of  the  defendants. 
The  goods,  under  the  order  of  July  8th,  were  to  be  delivered  as 
soon  as  possible  after  September  15th.  The  defendants  attempted 
to  deliver  on  the  16th  of  November,  but  the  plaintiffs  refused  to  ac- 
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ccpt  the  delivery.    The  evidence  was  sufficient  to  warrant  the  jadge 
in  finding  that  the  defendants  delivered  as  soon  as  possible  after 
September  loth,  and  that  therefore  the  breach  was  the  plaintiffs' 
breach,  and  not  that  of  the  defendants. 
Judgment  and  order  appealed  from  affirmed,  with  costs. 


CORRIGAN  V.  OCEANIC  STEAM  NAVIGATION  CO. 

(Sapreme  Court,  AppeUate  Term.    May  23,  1905.) 

Mabteb— Injubt  to  Servant— Unsafe  Plage  to  Wobk— Liability. 

Where  plaintiff  was  employed  in  loading  coal  into  a  steamship  from 
a  barge  lying  alongside,  and  was  scalded  by  a  stream  of  hot  water  dis- 
charged from  an  unguarded  opening  in  the  side  of  the  sliip,  the  master 
was  not  relieved  from  liability  for  failure  to  furnish  plaintiff  a  safe 
place  in  which  to  work  merely  because  shields  for  the  opening  were  ac- 
cessible to  plaintiff*s  foreman,  nor  because  plaintiff  had  been  employed 
on  the  same  work  and  knew  that  hot  water  was  occasionally  discharged 
from  the  steamship  into  the  barge. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Owen  Corrigan  against  the  Oceanic  Steam  Navigation 
Company.  From  a  judgment  in  favor  of  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Argued  before  SCOTT,  P.  J.,  and  TRUAX  and  BOWLING,  JJ. 

Robinson,  Biddle  &  Ward  (Charles  M,  Hough  and  Norman  B. 
Beecher,  of  counsel),  for  appellant. 
Frank  A.  Acer  (John  C.  Hollunback,  of  counsel),  for  respondent. 

SCOTT,  P.  J.  The  plaintiff  was  one  of  a  gang  of  men  employed 
in  loading  coal  into  defendant's  steamer  from  a  barge  lying  alongside, 
plaintiff  being  on  the  barge.  While  thus  employed,  with  his  back 
turned  to  the  ship,  a  small  stream  of  hot  water  was  discharged  from 
a  hole  or  round  opening  in  the  side  of  the  steamship,  and  struck 
plaintiff's  leg,  severely  scalding  it.  The  opening  through  which 
the  water  was  emitted  was  unguarded,  although  the  defendant  had 
provided  canvas  shields  which  were  accessible  to  the  foreman  di- 
recting the  gang  in  which  plaintiff  was  employed.  Plaintiff  had 
frequently  been  employed  upon  this  same  work,  and  knew  that  hot 
water  was  occasionally  discharged  from  the  steamship  into  the 
barge. 

The  defendant  places  its  main  reliance  upon  Madigan  v.  Oceanic 
Steam  Navigation  Company,  178  N.  Y.  2^2,  70  N.  E.  785.  In  that 
case  the  plaintiff's  intestate,  also  working  on  a  coal  barge  alongside 
a  steamer,  was  killed  because  the  place  in  which  he  worked  was 
insufficiently  lighted.  It  appeared  that  the  defendant  had  pro- 
vided a  sufficient  number  of  lanterns  which  could  have  been  used 
by  the  gang  foreman,  but  which  were  not  used  because  he  con- 
sidered it  unnecessary  to  do  so.  The  Court  of  Appeals  considered 
that  the  lighting  and  placing  of  the  lanterns  was  a  detail  of  the  work 
upon  which  both  the  deceased  and  the  foreman  were  eng^ed,  and 
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that  as  to  that  work  the  foreman  and  deceased  were  fellow  servants. 
The  general  rule  respecting  the  responsibility  of  a  master,  where 
one  employe  is  injured  through  the  negligence  of  another,  was  thus 
stated : 

"Whether  a  master  shall  be  held  to  be  liable  when  the  negligent  act  or 
omission  to  act  was  that  of  one  of  his  servants  depends  usually,  if  not  in- 
deed always,  upon  the  character  of  the  act.  That  is  to  say,  if  the  specific 
act  is  one,  the  doing  of  which  can  be  properly  and  Justly  regarded  as  within 
the  personal  duties  of  the  master,  whose  performance  he  has  delegated  to  an- 
other, and  not  some  act  within  the  mere  line  of  a  servant's  duty,  then  the 
master  is  properly  chargeable  with  the  results  of  a  negligent  performance  or 
omission." 

Among  personal  duties  of  a  master  is  that  he  shall  furnish  his 
employ^  a  safe  place  to  work  in,  and  of  the  same  person  who  was 
foreman  in  the  present  case  the  court  said : 

"That  he  was  so  far  the  alter  ego  of  the  master  as  to  make  the  latter  re- 
sponsible for  any  failure  to  furr '  h  a  safe  place  to  work  in,  or  safe  appli* 
ances  to  work  with,  may  be  readily  admitted." 

The  occasional  and  intermittent  ejection  of  hot  water  from  the 
steamship  was  no  part  or  detail  of  the  work  on  which  plaintiff  was 
engaged,  and  had  no  relation  to  it  whatever.  So  long  as  these 
emissions  took  place  directly  into  the  barge  (and  it  appears  to  have 
been  no  uncommon  occurrence),  the  barge  was  not  a  safe  place  to 
work  in,  and  yet  the  danger  was  not  one  in  any  way  incident  to 
plaintiff's  employment.  To  have  rendered  the  barge  a  safe  place 
to  work  in,  so  far  as  concerns  this  particular  peril,  proper  precau- 
tions should  have  been  taken  to  prevent  or  divert  the  otttrush  of 
water,  and  this  precaution  it  was  the  personal  duty  of  the  defend- 
ant to  have  taken.  The  questions  put  to  defendant's  foreman, 
called  by  plaintiff,  as  to  what  would  or  would  not  have  been  pru- 
dent, were  objectionable,  but  his  answers  tended  to  aid  rather  than 
injure  the  defendant's  case.  No  substantial  error  was  made  in  the 
charge. 

Judgment  affirmed,  with  costs.    All  concur. 


BECKER  et  ux.  v.  McCREA  et  al. 
(Supreme   Ck)urt,    Special   Term,   Westchester   County.    May,   1905.) 

1.  MOBTOAOES—lNTEREST  OF  PaBTIES— RiOHT  TO  POSSESSION. 

2  Rev.  St  1829,  pt  8,  p.  812,  c.  5,  tit  1,  S  57,  taking  away  from  the 
mortgagee  the  right  to  bring  ejectment,  makes  the  mortgagor  the  owner 
of  the  fee,  and  restricts  the  mortgagee's  interest  to  a  lien,  and  permits 
him  to  procure  possession  only  by  the  express  or  implied  consent  of  the 
mortgagor  or  his  successor. 

2.  Same— MoBTOAGEE  in  Possession— Recovebt  bt  Mobtoaoob. 

A  mortgagee  who  obtains  lawful  possession  under  his  mortgage  cannot 
be  ousted  unless  the  mortgagor  redeems  the  premises  by  paying  off  the 
balance  due  on  the  mortgage. 
8.  Same— Chabacteb  or  Mobtoaoee'b  Possession— E)vidence. 

On  the  issue  of  the  character  of  a  mortgagee's  possession  of  premises, 
evidence  held  to  authorize  a  finding  that  he  went  into  possession  by  con- 
sent of  the  mortgagor. 
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4.  Samc— Effect  or  Continued  Possession— Limitations  on  Redemption. 

Where  a  mortgagee  has  been  in  lawful  possession  (or  more  than  the  20 
years  prescribed  by  Code  Civ.  Proc.  §  379,  within  which  to  bring  a  suit 
(or  redemption,  he  acquires  an  absolute  title  to  the  mortgaged  premises. 

Action  to  partition  real  property  by  C.  Adelbert  Becker  and 
wife  against  Maggie  McCrea  and  others.  Judgment  for  certain 
defendants. 

David  H.  Hunt  and  John  M.  Digney,  for  plaintiffs. 
C.  H.  &  J.  A.  Young,  for  defendants  Eddy. 

GAYNOR,  J.  At  common  law  the  mortgagee  was  the  owner 
of  the  fee,  and  the  mortgagor  had  only  an  equity  of  redemption,  as 
it  was  called;  a  phrase  still  clung  to  by  some  lawyers  and  judges 
to  describe  the  mortgagor's  interest.  On  default  the  mortgagee 
therefore  became  entitled  to  possession,  if  he  did  not  have  it  al- 
ready, and  could  maintain  ejectment  to  get  it.  But  since  the  en- 
actment of  the  Revised  Statutes  of  1829,  the  fee  remains  in  the 
mortgagor  and  the  mortgagee  has  only  a  lien.  This  was  the  nec- 
essary effect  of  the  provision  taking  away  from  the  mortgagee  the 
right  to  bring  an  action  of  ejectment  to  get  possession  (section  67, 
tit.  1,  c.  5,  p.  312,  pt.  3,  vol.  2),  for  if  he  could  not  maintain  an  ac- 
tion to  get  possession  it  followed  that  he  had  no  "right"  of  posses- 
sion, i.  e.,  that  he  did  not  own  the  fee. 

But  while  the  mortgagee  has  no  right  of  possession,  if  he  gets 
lawful  possession  under  his  mortgage  he  cannot  be  put  out  unless 
the  mortgagor  redeem  the  premises  by  paying  off  the  mortgage,  or 
the  balance  thereof  found  due  upon  an  accounting  of  the  rents 
and  profits.  Having  no  right  of  possession,  such  "lawful"  posses- 
sion can  be  obtained  only  by  the  consent  of  the  fee  owner,  i.  e., 
the  mortgagor  or  his  successor.  Such  consent  may  be  express  or 
implied,  and  may  often  be  found  from  slight  circumstances,  espe- 
cially after  a  long  lapse  of  time.  Howell  v.  Leavitt,  95  N.  Y.  617 ; 
Mortgagee  in  Possession,  Alb.  Law  J.  vol.  26,  p.  526,  and  vol.  27, 
p.  6.  In  Howell  v.  Leavitt,  the  defendants  would  no  doubt  have 
been  found  to  be  mortgagees  in  possession  if  they  had  entered 
peaceably  and  without  force,  and  been  allowed  to  remain  unmo- 
lested by  the  fee  owners  The  assent  of  the  latter  would  have 
been  implied;  but  the  entry  v/as  in  fact  by  force,  i.  e.,  by  the  aid 
of  a  writ  of  assistance  void  against  the  fee  owners. 

The  deceased  defendant  Jane  Eddy  conveyed  the  land  in  ques- 
tion to  Spalding  in  1877,  taking  back  a  purchase-money  mortgage. 
He  conveyed  to  the  defendant  Maggie  McCrea  in  the  same  year, 
and  she  conveyed  an  undivided  one-seventh  to  the  plaintiff  in 
1904,  evidently  to  enable  him  to  bring  this  suit,  which  he  did  soon 
afterwards  in  the  same  year. 

In  January,  1878,  Jane  Eddy  began  an  action  to  foreclose  her 
said  mortgage,  all  necessary  parties  being  served,  and  obtained 
judgment  of  foreclosure  and  sale  in  the  following  April.  No  sale 
took  place,  however,  but  in  1879  the  mortgagee  entered  into  the 
open  and  visible  possession  and  use  of  the  land,  and  continuedj 
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therein  up  to  the  time  of  the  commencement  of  this  suit,  i.  e.,  for 
25  years.  Meanwhile  she  ploughed  and  planted  a  part  of  it  and 
cut  the  natural  meadow  of  another  part,  each  year,  and  used  the 
timber  of  the  remaining  part  from  time  to  time  as  required.  No 
objection  was  made  to  such  possession  and  use  by  the  fee  owner 
until  within  a  year  before  this  suit  was  begun. 

Nothing  has  ever  been  paid  on  the  judgment  of  foreclosure  or 
the  mortgage.  The  attorney  for  the  plaintiff  therein  is  long  since 
dead,  and  she  has  died  since  this  action  was  brought.  Her 
devisees  have  been  substituted  in  her  stead. 

There  is  no  direct  evidence  of  anything  occurring  between  the 
parties  to  the  mortgage  after  the  foreclosing  judgment,  of  of  why 
there  was  not  a  sale;  which  is  to  be  expected  when  we  consider 
the  lapse  of  time  and  the  deaths  which  have  meanwhile  occurred. 

But  taking  all  of  the  facts,  including  the  long  acquiescence  of 
the  fee  owner  in  the  mortgagee's  possession,  her  neglect  to  pay  the 
taxes  on  the  property,  and  abandonment  thereof  in  every  other 
way,  and  the  inferences  which  are  permissible  therefrom,  I  find 
as  a  fact  that  the  mortgagee  went  into  possession  by  the  consent  of 
the  mortgagor. 

And  as  the  time  to  bring  a  suit  for  redemption  was  barred  by  the 
statute  of  limitations  (Code  Civ.  Proc.  §  379),  absolute  title  was 
vested  in  Jane  Eddy  at  the  commencement  of  this  suit 

Judgment  for  the  defendants  Eddy. 


PETERSON  ▼.  NEW  YORK  CITY  RT.  CO. 
(Supreme  Court,  Appellate  Term,    May  23,  1905.) 

Street  Railboads— Injubt  to  Peoestbian. 

Though  a  pedestrian  heard  the  bell  of  a  street  car  and  did  not  get  off 
the  track,  the  operatives  had  no  right  to  run  into  him. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  44,  Cent  Dig.  Street  Railroads, 
f  210.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Henry  Peterson  against  the  New  York  City  Railway 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Argued  before  SCOTT,  P.  J.,  and  TRUAX  and  DOWLING,  JJ. 

William  E.  Weaver  and  Charles  H.  Hill,  for  appellant. 

Potter  &  Minor  (George  E.  Minor,  of  counsel),  for  respondent. 

PER  CURIAM.  Our  attention  has  been  called  to  but  one  ex- 
ception to  the  evidence,  and  that  was  to  the  question  asked  one 
of  the  witnesses — ^if  he  was  in  a  position  to  hear  if  any  bell  had 
been  rung  or  gong  sounded.  We  are  of  the  opinion  that  this 
exception  was  not  well  taken.  Under  the  circumstances  of  the 
case,  the  answer  did  not  injure  the  appellant.  Whether  plaintiff 
heard  or  did  not  hear  the  bell  was  immaterial.    Even  if  he  had 
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heard  the  bell,  and  did  not  get  off  the  triack,  the  defendant  had  no 
right  to  run  into  plaintiff  and  inflict  the  injuries  that  were  inflicted. 
Cohn  V.  Met..  St.  Ry.  Co.,  34  Misc.  Rep.  186,  68  N.  Y.  Supp.  830; 
Fishback  v.  Steinway  Ry.  Co.,  11  App.  Div.  152,  42  N.  Y.  Supp. 
883. 

We  are  also  of  the  opinion  that  the  judgment  was  not  excessive. 

The  judgment  appealed  from  is  affirmed,  with  costs. 


(104  App.  Dlv.  568.) 

CROCKER-WHEELER  CO.  v.  VARICK  REALTY  CO.  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department    May  20,  1905.) 

Building  CoNTRACKh-FAiLURB  to  CoKPiiEis  Work  ih  Stipulated  Tiicb— 
Right  of  Contbaotob  to  Coiipinsatiok, 

Where  a  coDtractor  failed  to  complete  the  building  within  the  time  re- 
Quired  by  the  contract,  though  the  owner  thereafter  urged  the  contractor 
to  hasten  completion,  he  could,  after  completion,  resist  payment  on  the 
ground  that  the  work  was  not  finished  in  time. 

Appeal  from  Appellate  Term, 

Action  by  the  Crocker-Wheeler  Company  against  the  Varick 
Realty  Company  and  another.  A  judgment  for  plaintiff  was  re- 
versed by  the  appellate  term  (88  N.  Y.  Supp.  412),  and  plaintiff 
appeals.    Judgment  of  appellate  term  affirmed. 

The  following  is  the  opinion  of  Delehanty,  J.,  in  the  City  Court : 

If  time  was  of  the  essence  of  the  contract  in  suit,  as  claimed  by  defend- 
ant, I  think  from  its  acts  that  it  is  estopped  from  now  asserting  it  as  a 
defense  hereto.  If  right  in  its  contention  in  that  respect,  it  had  the  power 
to  sever  its  contract  with  plaintiff  when  the  latter  overran  the  2d  of  Feb- 
ruary, 1903,  and  failed  of  installing  the  first  elevator  bargained  for.  But 
this  it  did  not  do.  While  it  is  true  that  the  continued  failure  on  a  contract- 
or's part  to  complete  work  is  a  continuous  breach  of  the  contract,  of  which 
the  owner  may  avail  himself  at  any  time,  yet  it  would  be  most  inequitable 
to  apply  the  rule  to  a  case  where  the  contractor  is  permitted  to  go  on  and 
complete  his  work  after  the  breach,  lulled  into  belief  that  the  contract  is 
still  in  force,  and  then  be  met  with  a  refusal  to  pay,  alleging  the  breach 
in  question  as  a  reason  therefor.  I  think  the  case  of  Dunn  v.  Steubing, 
120  N.  Y.  232,  24  N.  B.  315,  is  controlling  upon  this  point  There,  as  here, 
the  plaintlif  was  required  to  have  his  work  completed  by  a  certain  day.  He 
did  not,  and  the  court  said:  "Then  there  was  an  obligation  upon  the  de- 
fendant That  obligation  was  this:  It  was  then  the  duty  of  the  defendant 
to  stop  the  plaintiff's  work ;  or,  if  he  allowed  him  to  go  on  and  work  with- 
out protest,  he  must  pay  him  for  the  work  that  he  did.  If  he  wished  to 
insist  upon  a  forfeiture,  if  he  wished  to  insist  upon  the  strict  terms  of  the 
contract,  it  was  then  his  duty  so  to  insist.  •  •  •  He  had  the  right  to 
let  plaintiff  go  on  and  complete  bis  work,  and  then  he  had  the  right  to  say. 
'I  will  pay  you  for  the  work  that  you  have  done  for  me,  but  I  want  the 
damages  that  you  have  caused  me  by  the  delay  in  doing  my  work  as  you 
have  agreed  to  do  it.'"  The  case  at  bar,  however,  is  even  stronger,  In  the 
respect  that  it  shows  that  the  time  limit  stated  was  extended  by  defendant 
to  a  date  subsequent  to  that  originally  fixed,  evidenced  thereafter  not  only 
by  the  acts  of  Richardson,  as  much  the  agent  of  one  as  the  other  of  the 
parties,  but  by  both  Bain  and  Lynch,  its  officers,  in  urging  plaintiff  to  con- 
tinue and  hurry  the  completion  of  the  work  In  question.  Particularly  is 
this  so  as  shown  by  the  letter  of  defendant's  attorneys  to  plaintiff  under  date 
of  March  7,  1903,  which  bears  but  one  construction,  namely,  that  if  the  work 
contracted  for  is  not  fully  done  by  March  9th,  plaintiff  will  be,  held  liable 
for  all  damages  resulting  from  the  delay  in  connection  therewith.    It  is  con- 
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ceded  that  the  work  was  completed  on  the  date  last  named.  The  langnase 
of  Thomson  v.  Poop,  147  N.  Y.  489,  42  N.  B.  15,  on  the  queatlon  of  waiver. 
Is  therefore  pertinent  "We  know  of  no  principle  of  law,"  say  the  court, 
"which  will  permit  a  party  to  a  contract,  who  is  entitled  to  demand  the 
performance  by  the  other  of  some  act  within  a  specified  time,  and  who  has 
consented  to  the  postponement  of  the  performance  to  a  time  subsequent  to 
that  fixed  by  the  contract,  and  where  the  other  party  has  acted  upon  such 
consent,  and  in  reliance  thereon  has  permitted  the  contract  time  to  pass 
without  performance,  to  subseciuently  recall  such  consent  and  treat  the  non- 
performance within  the  original  time  as  a  breach  of  the  contract."  While 
the  act  of  plaintiff  in  stopping  work  on  the  contract  in  question  for  a  period 
of  ten  days  to  inyesttgate  the  financial  condition  of  the  party  it  was  dealing 
with  was  reprehensible,  and  in  part  a  cause  for  the  delay  complained  of, 
yet  the  conduct  of  defendant  in  urging  thereafter  the  completion  of  the  work, 
finally  accepting  same  when  perform^,  and  paying  therefor  a  large  part 
of  the  stipulated  price  thereof,  is  not  only  far  from  being  evidence  of  an 
abandonment  of  the  contract,  but,  on  the  contrary,  consistent  with  the  claim 
that  there  was  a  final  completion  thereof  to  the  mutual  satisfaction  of  the 
parties  thereto.  If  right  in  my  conclusion  that  there  was  an  extension  of 
time  of  performance  of  contract  and  waiver  of  damage  thereunder,  then  it 
becomes  unnecessary  to  discuss  the  main  contention  of  defendant  that  plain- 
tiff is  liable  for  the  special  damages  pleaded  by  it  It  follows  that  defend- 
ant's counterclaim  must  be  dismissed,  and  Judgment  awarded  plaintiff  for  the 
amount  demanded,  together  with  the  costs  of  the  action.  Defendant  to  have 
a  stay  of  execution  for  ten  days  after  entry  of  Judgment,  and  thirty  days*  ad- 
ditional time  to  make  and  serve  case  on  appeal,  if  so  advised. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  PATTER- 
SON, O'BRIEN,  and  LAUGHLIN,  JJ. 

H.  P.  Heath,  for  appellants. 

J,  L.  Wilkie  and  J.  H.  Wood,  for  respondent 

PER  CURIAM.  Determination  affirmed,  with  costs,  on  the 
opinion  of  the  court  below,  and  judgment  absolute  ordered  for  the 
defendant,  with  costs. 


(104  App.  Div.  666.) 

BAMES  T.  BRUNSWICK  CONST.  CO. 

(Supreme  Ck>urt,  Appellate  Division,  First  Department    May  6,  1905.) 

Stock  SuBscBipnoNs—AcTiozf  Aoairbt  Soucrroa. 

A  subscriber  to  stock  may  not  sue  the  soliciting  agent  for  falsely  in> 
forming  plaintiff  that  his  subscription  was  being  canceled,  save  in  an 
action  at  law  for  damages,  and  where  plaintiff  believed  it  and  in  reUance 
upon  it  did  or  refrained  from  doing  something,  causing  damage. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Stewart  W.  Eames  against  the  Brunswick  Construc- 
tion Company.  From  a  judgment  for  defendant  plaintiff  appeals. 
Affirmed. 

The  following  is  the  opinion  of  the  court  below  (Scott,  J.) : 

The  complaint  certainly  states  no  cause  of  action  against  the  demurring 
defendants.  They  acted,  as  it  is  alleged,  solely  as  agents  of  the  defendant, 
Brunswick  Construction  Company,  to  solicit  subscriptions  to  the  syndicate 
agreement  Whatever  duty  they  owed  was  to  their  principals,  and  if  it 
was  a  part  of  that  duty  to  communicate  plaintifTs  withdrawal  from  the 
agreement  their  failure  to  do  so  was.  a  breach  of  duty  to  their  principals, 
and  not  to  this  plaintiff.    It  is  not  necessary  to  consider  here  whether  no- 


Digitized  byCjOOQlC 


Sup.  Ct)  FISCHER  V.  BBADT.  •  25 

tioe  of  withdrawal  to  the  agent  employed  to  solicit  subBcriptiona  was  equiva- 
lent to  notice  to  the  principal,  or  whether,  assuming  such  notice  to  have  been 
sufilcient,  and  to  constitute  a  complete  defense  to  any  attempt  to  collect 
tiie  subscription,  an  affirmative  action  in  equity  will  He  to  cancel  the  agree- 
ment The  demurring  defendants  may  be  necessary  witnesses  in  any  action 
relating  to  plaintlfiT's  liability  as  a  subscriber;  but  this  does  not  justify 
joining  them  as  defendants.  If  any  cause  of  action  could  be  based  upon  the 
action  of  the  demurring  defendants  In  Informing  plaintiff  that  his  subscrip- 
tion was  In  process  of  cancellation,  It  would  be  only  an  action  at  law  for 
damages ;  and  no  such  action  would  He,  If  at  all,  unless  It  appeared  that  the 
statement  was  false,  that  plaintiff  believed  It,  and  In  reliance  upon  It  did 
or  refrained  from  doing  something,  and  that  he  thereby  suffered  damage. 
None  of  these  allegations  are  to  be  found  in  the  complaint  The  demurrer 
mast  be  sustained,  with  costs. 

Argued  before  VAN  BRUNT,  P.  T.,  and  HATCH,  McLAUGH- 
UN,  PATTERSON,  O'BRIEN,  INGRAHAM,  and  LAUGH- 
LIN,  JJ.  • 

F.  P.  Campbell,  for  appellant. 
J.  E.  Lawshe,  for  respondent. 

PER  CURIAM,  Judgment  affirmed,  with  costs,  on  the  opinion 
of  the  court  below,  with  leave  to  the  plaintiff  to  amend  on  pay- 
ment of  costs  in  this  court  and  in  the  court  below. 


FISOHBR  y.  BRADY. 
(Supreme  Court,  Appellate  Term.    May  23,  1905.) 

1.  Husband  and  Wife— Liability  of  Husband— Necessabies. 

Groceries  bought  by  a  wife  are  necessaries  which  the  husband  Is  bound 
to  furnish  or  pay  for. 

2.  Witnesses— Impeachhent—Hostilitt. 

In  an  action  against  a  husband  for  necessaries  furnished  to  his  wife^ 
eyldence  of  the  wife  as  to  her  hostile  feeling  towards  the  husband  is  com- 
petent to  Impeach  her  as  a  witness. 

[Ed.  Note.— For  cases  in  point,  see  vol.  50»  Cent  Dig.  Witnesses,  fr 
1189.] 

8.  Appeai/— Habmless  Ebbob— Exclusion  or  Evidence. 

Refusal  to  permit  defendant's  wife  to  testify  to  her  hostile  feeling 
against  defendant  was  not  ground  for  reversal,  where  her  hostility  suf- 
ficiently appeared  from  the  evidence  in  the  case. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3,  Gent.  Dig.  Appeal  and  Error, 
H  4161-4170.1 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Twelfth 
District. 

Action  by  Henry  Fischer  against  Daniel  M.  Brady.  From  a 
judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  SCOTT,  P.  J.,  and  TRUAX  and  DOWUNG,  JJ. 

Adams  &  Mclntyre  (Jno.  J.  Adams  and  Jno.  M.  Stearns,  of  coun- 
sel), for  appellant. 

Stem  &  Sundheimer,  for  respondent. 

PER  CURIAM.  This  is  an  action  for  $89.76  for  groceries  sold 
and  delivered  on  the  order  of  defendant's  wife.    The  period  cov- 
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ered  is  from  September  13  to  December  3,  1904,  and  articles  fur- 
nished were  household  goods  of  the  character  usually  known  as 
groceries.  Mrs.  Brady  first  began  to  deal  with  plaintiff  in  Sep- 
tember, having  been  induced  to  do  so  by  a  salesman  through  whom 
she  had  previously  bought  similar  goods  from  other  grocers  by 
whom  he  had  been  employed.  Down  to  October  8,  1904,  the  de- 
fendant occupied,  with  his  wife,  the  house  in  which  the^*^  had  lived 
together  for  many  years,  and  to  which  the  goods  sued  for  were  de- 
livered. On  October  8th  he  left  the  house,  and  he  and  his  wife 
thereafter  lived  apart.  It  did  not  appear  that  plaintiff  was  in- 
formed, during  the  period  in  question,  of  the  fact  that  defendant 
and  his  wife  had  ceased  to  live  together. 

The  defendant  relies  upon  two  defenses :  He  claims  that  it  was 
not  made  to  appear  affirmatively  that  the  goods  furnished  were 
necessary.  They  were,  however,  of  the  kind  usually  denominated 
"necessaries,"  because  their  need  is  common  to  all  persons,  and  the 
amount  bought  was  not  excessive,  considering  the  apparent  position 
and  means  of  the  parties. 

The  second  defense  to  the  claim,  and  the  one  on  which  defend- 
ant most  relies,  is  his  assertion  that  he  supplied  his  wife  liberally 
with  money  with  which  to  purchase  necessaries.  The  proof  falls 
far  short  of  his  assertion.  He  constantly  reiterates  that  he  was  in 
the  habit  of  paying  to  her,  or  for  bills  contracted  by  her,  from 
$900  to  $1,500  per  month.  The  proof  is  that  during  the  period  in 
question  he  paid  her  in  cash  very  much  less,  and  that,  of  the 
amounts  he  did  pay  her,  considerable  sums  were  given  specifically 
to  pay  her  board  and  expenses  while  visiting  out  of  the  city.  It 
also  appears  that  he  had  never  been  in  the  habit  of  making  her  an 
allowance  or  furnishing  her  with  money  to  pay  household  bills,  but 
that  he  went  over  all  the  bills  himself,  and  either  paid  them  by 
checks  direct  to  the  tradesmen,  or  gave  money  to  the  servants 
with  which  to  pay  them.  The  appellant  has  furnished  us  with  a 
most  elaborate  and  interesting  brief  upon  the  subject  of  the  im- 
munity of  a  husband  from  paying  bills  contracted  by  his  wife, 
when  it  is  made  to  appear  that  the  husband  has  himself  furnished 
his  wife  with  necessaries,  or  has  made  her  an  adequate  allowance 
for  that  purpose.  The  difficulty  with  the  appellant's  case  is  that  the 
facts,  certainly  so  far  as  concerns  the  period  covered  by  the  plain- 
tiff's claim,  do  not  fit  the  undoubted  law  to  which  we  have  been 
referred.  It  does  not  appear  that  during  that  period  the  defendant 
furnished  his  wife  with  anything,  or  made  her  an  allowance  rea- 
sonably commensurate  with  her  position  and  needs.  The  court 
fairly  presented  to  the  jury  the  question  whether  the  goods  were 
sold  on  the  wife's  credit,  and  whether  the  defendant  has  sup- 
plied his  wife  for  her  support  with  a  reasonable  and  adequate  al- 
lowance suitable  to  her  mode  of  living  and  station  in  life,  and  upon 
both  questions  the  jury  found  against  the  defendant. 

The  court  should  have  allowed  the  wife  to  answer  the  question 
as  to  her  hostile  feeling  toward  her  husband,  but  the  only  effect 
of  an  affirmative  answer  would  have  been  to  qualify  the  effect 
of  her  testimony  in  the  eyes  of  the  jury.    There  was  abundant 
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evidence  in  the  case  of  the  r.eIations  between  the  defendant  and 
his  wife,  and  of  their  feelings  toward  each  other,  so  that  the  jury 
can  hardly  be  left  in  doubt  at  the  end  as  to  the  hostility  of  the  wife's 
feelings  toward  her  husband. 
The  judgment  is  affirmed,  with  costs. 


(46  Misc.  Hep.  191.) 

BOTLE  ▼.  CONSOLIDATED  QAS  00.  et  aL 

(Supreme  Court,  Special  Term,  New  Tork  County.    January,  1905.) 

L  EZAiriNATION  BSFOBK  TBIAL— PRODUCTION  Or  PaPEBS. 

In  an  action  for  personal  injuries  received  in  an  explosion  in  a  sub- 
way leased  by  defendant  electric  company  to  bold  its  wires,  an  order 
for  tbe  examination  of  an  officer  of  the  company  before  trial  should  pro- 
vide for  the  production  for  use  on  such  examination  of  the  lease,  or  a 
copy  thereof,  under  which  defendant  acquired  tbe  right  to  use  the  sub- 
way, and  reports  made  to  it  as  to  the  causes  of  the  accident  and  the 
condition  of  the  wires  in  the  subway  after  such  accident. 

2.  SaIOB— MODIFIOATIOIT   OV  OBDEB. 

Where  an  order  was  entered  for  examination  before  trial  of  an  officer 
of  an  electric  company  in  an  action  for  personal  injuries,  and  delay  in  an 
application  for  a  modification  of  the  order  was  caused  by  defendant's 
appeal  from  an  order  denying  a  motion  to  vacate  the  order  for  the  ex- 
amination, plaintiff  is  not  chargeable  with  laches,  under  Code  Civ.  Proc. 
S  870,  providing  that  the  examination  may  be  had  at  any  time  before  or 
durinig  the  trial. 

Action  by  Amelia  N.  Boyle  against  the  Consolidated  G^s  Com- 
pany and  liie  New  York  Edison  Electric  Illuminating  Company. 
Motion  for  a  modification  of  order  for  examination  before  trial 
of  an  officer  of  defendant  corporation.    Granted. 

Coudert  Bros.,  for  the  motion. 
F.  E-  Fishel,  opposed. 

GILDERSLEEVE,  J.  In  January,  1903,  an  order  was  made  for 
the  examination  of  the  assistant  treasurer  of  the  defendant  the 
New  York  Edison  Electric  Illuminating  Company  before  trial 
in  an  action  for  personal  injuries.  A  motion  was  subsequently 
made  to  vacate  this  order,  which  motion  was  denied.  An  appeal 
was  taken  to  the  Appellate  Division  from  the  order  denying  said 
motion,  and  said  order  was  affirmed.  Thereafter,  and  on  July 
15, 1903,  the  said  officer  was  examined,  in  pursuance  of  the  order  of 
January,  1903.  The  accident,  which  forms  the  basis  of  plaintiff's 
action,  took  place  on  January  16,  1902,  on  which  day  the  plaintiff 
was  walking  upon  or  near  a  certain  manhole  at  the  corner  of 
Nineteenth  street  and  Sixth  avenue,  when  an  explosion  took  place 
beneath  the  cover  of  said  manhole.  The  said  cover  was  hurled 
violently  against  the  plaintiff,  and  she  was  severely  injured.  It 
appears  that  this  explosion  occurred  in  a  subway  constructed  for 
the  purpose  of  holding  wires.  The  plaintiff  is  unable  to  obtain 
any  information  with  regard  to  the  condition  of  affairs  in  the  sub- 
way or  the  causes  of  the  explosion.    On  his  examination  before 
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trial  the  assistant  treasurer  of  the  said  defendant  electric  company 
testified  that  his  company  leases  space  in  this  subway  for  its  wires, 
but  he  was  able  to  throw  no  light  whatever  upon  the  accident.  He 
says  that  the  subway  was  examined  after  the  explosion  by  one 
Stevenson,  who  is  called  the  "Superintendent  of  Distribution." 
While  the  assistant  treasurer  of  his  own  knowledge  might  not  be 
able  to  give  any  information  as  to  the  accident,  it  seems  quite  possi- 
ble that  he  could  throw  light  upon  the  subject  if  he  had  the  report 
of  the  superintendent  for  reference  on  his  examination.  His  ex- 
amination was  adjourned  to  some  day  to  be  fixed  by  the  respective 
counsel.  The  plaintiff  now  moves  for  a  modification  of  the  said 
order  of  January  30, 1903,  so  as  to  provide  that  on  such  examination 
the  said  official  shall  produce  the  lease,  or  a  copy  thereof,  by  virtue 
of  which  the  electric  company  acquired  space  in  the  said  subway, 
and  also  all  reports  made  to  the  company  with  regard  to  the  cause 
of  the  accident  and  the  condition  of  the  wires  in  the  subway  subse- 
quent to  the  accident.  The  plaintiflf's  counsel  urges  that  plaintiff 
does  not  desire  the  amendment  for  the  purpose  of  obtaining  a 
discovery  and  inspection  of  the  said  lease  and  reports,  but  desires 
the  production  of  the  same  so  that  they  may  be  used  during  the 
further  examination  of  the  said  official,  as  she  cannot  examine  the 
superintendent  of  distribution,  because  he  is  not  an  officer  of  the 
corporation,  and  because  she  cannot  make  out  a  caCse  for  his  ex- 
amination as  a  witness.  The  learned  counsel  for  the  defendant 
corporation  claims  that  the  proposed  continuation  of  the  examina- 
tion of  the  witness,  the  said  assistant  treasurer,  is  merely  an  attempt 
to  find  out  against  whom  she  could  bring  her  action  to  recover  for 
the  injuries  sustained,  or  an  attempt  to  compel  defendant  to  disclose 
evidence  which  relates  exclusively  to  the  defense. 

It  is  undoubtedly  well  settled  that  an  order  for  the  examination 
of  an  officer  of  a  corporation  will  not  be  granted  when  it  appears 
from  the  moving  papers  that  the  real  purpose  of  the  examination  is 
to  ascertain  whether  the  applicant  has  a  cause  of  action  against  the 
corporation  (Matter  of  Anthony  &  Co.,  42  App.  Div.  66,  68  N.  Y. 
Supp.  907),  or  against  other  persons  who  have  not  been  made 
parties  to  the  action  (Ziegler  v.  Lamb,  5  App.  Div.  47,  40  N.  Y. 
Supp.  65).  The  examination  before  trial  of  a  defendant  by  the 
plaintiff  should  not  be  granted  merely  to  enable  the  plaintiff  to  find 
out  what  his  opponent's  witnesses  will  swear  to,  or  to  enable  the 
plaintiff  to  procure  other  evidence  to  be  produced  upon  the  trial. 
Leary  v.  Stock,  15  App.  Div.  397,  44  N.  Y.  Supp.  82.  A  plaintiff 
cannot  compel  his  adversary  to  appear  and  be  examined  before  the 
trial  when  the  object  of  the  examination  is  merely  to  compel  him 
to  disclose  the  evidence  by  which  he  intends  to  establish  his  de- 
fense, but  such  an  examination  must  be  confined  to  facts  which 
tend  to  establish  plaintiff's  cause  of  action.  Adams  v.  Cavanaugh, 
37  Hun,  232.  I  do  not  think  the  present  application  comes  under 
any  of  the  prohibitory  principles  above  set  forth.  As  we  have 
seen,  the  plaintiff  is  utterly  unable  to  show  the  facts  which  tend 
to  establish  her  cause  of  action,  beyond  the  mere  fact  of  the  explo- 
sion and  consequent  injuries,  without  the  aid  of  the  defendant. 
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The  witness  under  examination  could  give  facts  concerning  the 
nature  of  the  explosion  if  he  should  refer  to  the  reports  of  the 
superintendent.  In  the  case  of  Press  Pub.  Co.  v.  Star  Co.,  33  App. 
Div.  242,  53  N.  Y.  Supp.  371,  an  appeal  was  taken  from  an  order 
denying  a  motion  to  vacate  an  order  for  the  examination  of  the 
president  of  the  defendant  corporation,  which  order  also  required 
him  to  produce  before  the  referee  on  such  examination  certain 
books  of  the  company.  The  appellate  court  affirmed  the  order  de- 
nying the  motion  to  vacate  the  order  for  such  examination,  and 
the  court  say: 

"The  case  i«  clearly  one,  therefore,  within  section  872  of  the  Code  of  Civil 
Procedure,  and  the  plaintiff  is  entitled  to  examine  the  officers  of  the  de- 
foidant  association,  because  it  is  qaite  evident  that  the  precise  facts  can 
be  ascertained  from  no  other  source.  The  officers  •  •  •  state  •  •  • 
that  they  Intend  to  be  present  upon  the  trial  of  the  action,  but  such  an  in- 
tention does  not  affect  the  right  to  an  examination  before  trlaL  Presbrey 
T.  Public  Opinion  Co.,  6  App.  Dlv.  600,  39  N.  Y.  Supp.  057.  The  objection 
to  the  production  of  the  books  is  not  well  taken.  That  portion  of  the  order 
is  authorized  by  the  seventh  subdivision  of  section  872  of  the  Code  of  Civil 
Procedure.  Its  object  Is  that  If  a  reference  to  the  books  becomes  necessary 
during  the  examination,  either  to  corroborate  or  contradict  a  witness,  or  to 
make  the  proof  preliminary  to  the  Introduction  of  the  books  In  evidence  upon 
the  trial,  such  proof  may  be  made,  and  the  books  may  be  referred  to  for 
that  purpose.  This  Is  not  an  order  for  the  discovery  and  Inspection  of  the 
bookg,  but  purely  such  a  one  as  is  authorized  by  the  section  of  the  Code  above 
referred  to." 

The  weight  of  authority,  it  is  true,  is  in  favor  of  limiting  such 
examinations  to  such  facts  as  are  material  to  establish  the  cause 
of  action  or  defense  of  the  party  who  seeks  the  examination,  and 
of  not  permitting  the  evidence  which  relates  exclusively  to  the 
cause  of  action  or  defense  of  the  examined  party  to  be  inquired  in- 
to. Adams  v.  Cavanaugh,  37  Hun,  233.  But  it  is  apparently  solely 
for  the  purpose  of  seeking  such  facts  as  are  material  to  establish 
her  cause  of  action  that  plaintiff  asks  the  production  of  the  re- 
ports for  reference  on  the  examination  of  defendant's  assistant 
treasurer.  She  has  got  to  show  on  the  trial  the  circumstances  of 
the  explosion,  which  she  cannot  do  without  obtaining  some  in- 
formation from  the  defendant.  In  the  case  of  Boeck  v.  Smith,  85 
App.  Div.  576,  83  N.  Y.  Supp.  428,  Mr.  Justice  Hatch  says : 

"lu  the  case  of  a  corporation,  the  inspection  [of  books]  may  be  had  with 
the  examination,  pursuant  to  section  872,  subd.  7,  of  the  Code  of  Civil  Pro- 
cedure." 

In  the  case  of  Horst  v.  Yuengling  Brewing  Co.,  1  App.  Div.  629, 
37  N.  Y.  Supp.  3,  the  court,  by  Barrett,  J.,  say : 

-A  proper  case  was  also  made  out  for  the  production  by  the  witness  of 
books  and  papers  as  authorized  by  the  seventh  subdivision  of  section  872 
of  the  Code  of  Civil  Procedure.  The  respondent  is  in  error  in  supposing  that 
the  plaintiffs'  object  was  a  discovery  or  an  Inspection  of  these  books  and 
papers.  No  such  discovery  or  inspection  Is  authorized  under  these  proceed- 
ings. What  the  witness  is  required  to  do  is  simply  to  produce  the  books 
and  papers  upon  his  examination.  The  effect  of  the  order  in  this  regard 
la  the  same  as  a  subpoena  duces  tecum  upon  the  trial.  What  the  plaintiffs 
would  be  permitted  to  do  upon  the  trial  under  a  subpoena  duces  tecum  they 
may  do  now  under  this  order.    No  more,  no  less.    Their  object  is  to  prove 
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their  case  by  the  testimony  of  the  witness,  and  by  such  documentary  evi- 
dence as  he  may  produce  under  the  order.  This  is  plainly  a  case  where  the 
prck)f  of  authority  and  assumption  must  in  the  main  be  documentary;  and 
it  was  entirely  proper  to  require  the  witness  to  produce  such  documentary 
evidence,  not  *  *  *  for  inspection,  but  as  an  adjunct  to  the  examination 
of  the  witness,  and  to  enable  the  plaintiffs  to  put  the  documentary  evidence 
in  as  a  part  of  such  oral  examination." 

Then,  again,  in  the  recent  case  of  Matter  of  Sands,  98  App.  Div. 
148,  90  N.  Y.  Supp.  749,  Mr.  Justice  Laughlin,  says : 

''In  the  case  of  an  examination  ordered  under  sections  870-878,  of  a  party 
not  a  corporation,  there  is  no  authority  for  an  inspection,  or  for  requirinsf 
the  production  of  books  or  papers,  even  for  use  upon  the  examination  of  the 
party,  except  by  subpoena  duces  tecum ;  but  in  the  case  of  a  corporation  the 
court  is  now  authorized  by  subdivision  7  of  section  872,  without  the  formality 
of  subpoena  duces  tecum,  to  order  the  production  of  books  and  papers,  not 
for  an  inspection  by  the  adverse  party,  but  for  the  use  of  the  witness  upon 
the  examination." 

It  is  true  the  learned  justice  goes  on  to  state  that,  "even  in  the 
case  of  a  corporation,  if  an  inspection  is  desired  in  the  technical 
sense,  it  must  be  obtained  as  provided  in  sections  803-809."  In 
the  case  at  bar,  as  we  have  seen,  no  technical  inspection  is  asked, 
but  the  papers  are  desired  simply  for  use  of  the  witness  on  the 
examination  of  defendant's  assistant  treasurer. 

The  defendant's  counsel  raises  the  point  of  laches  in  making  this 
motion.  Section  870  of  the  Code  provides  that  the  examination 
may  be  made  "at  any  time  before  or  during  the  trial."  Besides 
which,  the  delay  caused  by  the  appeal  taken  by  the  defendant  from 
the  order  denying  the  motion  to  vacate  the  order  for  the  examina- 
tion explains  much  of  the  alleged  laches.  It  seems  to  me  that  the 
production  of  the  books  and  papers  upon  the  examination  of  de- 
fendant's officer  is  warranted  by  the  Code,  and  it  is  certainly  clear 
that,  under  the  circumstances  disclosed,  the  ends  of  justice  will  be 
best  served  by  granting  this  motion. 

Motion  granted.    No  costs. 


JOSEPHSON  V.  WOODS. 

(Supreme  Ck>urt,  Appellate  Term.    May  23,  1905.) 

Appeal— Findings  or  Trial  Goubt— Conclusiveness. 

The  decision  of  the  trial  court  on  questions  of  fact  after  opportunity 
of  seeing  and  hearing  the  witnesses  will  not  be  interfered  with  on  appeal. 

Appeal  from  Municipal  Court,  Borough  of  Bronx,  Second  Dis- 
trict. 

Action  by  Max  D.  Josephson  against  Albert  H.  Woods.  From  a 
judgment  for  defendant  and  from  an  order  denying  a  motion  for  a 
new  trial,  plaintiff  appeals.    Affirmed. 

Argued  before  SCOTT,  P.  J.,  and  TRUAX  and  DOWLING,  JJ. 

Nathan  Vidaver,  for  appellant. 

Henry  J.  Goldsmith,  for  respondent.  ^  , 
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PER  CURIAM.  There  is  absolutely  no  reason  why  this  appeal 
should  have  been  taken.  The  questions  in  the  case  were  questions 
of  fact.  Those  questions  of  fact  have  been  determined  in  favor 
of  the  defendant  by  the  court,  after  it  had  an  opportunity  of  hear- 
ing and  seeing  the  witnesses.  We  will  not  interfere  with  the  de- 
cision of  the  trial  court. 

The  judgment  and  order  appealed  from  are  affirmed,  with  costs. 


THOMPSON  ▼.  SAGE. 
(Supreme  CJourt,  Appellate  Term.    May  23,  1905.) 

1«  SUPPLEHBIVTABT   PbOCBEDINGS  —  TUIBD-PABTT  BZAACINATIOll  —  VAOATIOIT  — 

Judqmentv-Payment. 

Where,  on  a  third-party  examination  In  supplementary  proceedings,  it 
was  admitted  that  the  Judgment  on  which  the  proceedings  were  based 
was  regolar  and  unsatisfied  of  record,  and  that  there  was  no  written 
agreement  to  satisfy  it  in  any  event,  the  fact  that  the  Judgment  debtor 
claimed  that  it  had  been  paid  by  an  assignment  of  an  interest  in  an- 
other Judgment,  which  the  Judgment  creditor  denied,  did  not  authorize 
the  granting  of  a  motion  to  vacate  the  examination  order;  the  Judg- 
ment debtor's  remedy  being  by  motion  in  the  action  to  have  the  Judg- 
ment satisfied  of  record. 

2.  Same— TriLB  to  Pbofebtt—Receivebs. 

Where  the  title  to  property  in  the  hands  of  a  third  person  is  raised 
in  supplementary  proceedings,  a  receiver  should  be  appointed  to  test  the 
question  of  ownership,  instead  of  determining  the  matter  on  such  motion. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Proceedings  for  the  examination  of  Myron  R.  Thompson  as  a 
third  party  in  supplementary  proceedings  to  enforce  a  judgment  in 
favor  of  plaintiff  in  an  action  by  Alexander  Smith  Cochran  against 
Virginia  S.  Sage.  From  an  order  denying  a  motion  by  the  judg- 
ment creditor  for  the  appointment  of  a  receiver,  vacating  the  order 
of  examination,  and  an  injunction  contained  therein,  the  judgment 
creditor  appeals.     Reversed. 

Argued  before  SCOTT,  P.  J.,  and  TRUAX  and  DOWLING,  JJ. 

Arlington  C.  Kendall  (Clarence  M.  Lewis,  of  counsel),  for  ap- 
pellant. 
William  L.  Flagg,  for  respondent. 

DOWLING,  J.  This  is  an  appeal  from  an  order  denying  a  mo- 
tion made  by  the  judgment  creditor  herein  for  the  appointment  of 
a  receiver  of  a  judgment  debtor's  property  in  the  hands  of  a  third 
party,  vacating  an  order  for  the  examination  of  a  third  party,  and 
vacating  the  injunction  contained  in  said  order,  with  costs.  An  or- 
der having  been  heretofore  made  for  the  examination  of  one 
Thompson,  a  third  party,  having  property  of  the  judgment  debtor 
in  his  possession,  it  appeared  upon  the  examination  of  the  latter 
that  he  had  $95  belonging  to  the  judgment  debtor  in  his  possession, 
and  would  collect  more  money  for  her  in  the  future.  Thereupon 
the  judgment  creditor  moved  for  the  appointment  of  a  receiverwi^ 

Digitized  by  VjOOQIC 


32  04  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

and  128  New  York  SUto  Reporter 

This  motion  was  argued  on  the  same  day  as  the  return  of  an  order 
to  show  cause  why  the  third-party  order  should  not  be  set  aside. 
The  order  to  show  cause  was  returnable  in  four  days,  and  the  mov- 
ing papers  did  not  disclose  any  reason  why  a  shorter  notice  than 
five  days  was  given.  Objection  was  duly  made  upon  the  latter 
ground,  but  the  motion  to  appoint  a  receiver  was  denied,  and  the 
motion  to  vacate  the  order  of  examination  was  granted,  upon  the 
ground  that  by  a  preponderance  of  proof  it  appeared  that  an  as- 
signment of  an  interest  in  a  certain  judgment  had  been  accepted 
by  the  judgment  creditor  from  a  third  party  in  settlement  of  his 
claim  against  the  debtor,  and  that  the  money  in  the  possession  of 
Thompson  was  not  the  property  of  the  debtor.  As  to  the  first 
point,  it  appears  from  the  affidavits  that  Virginia  S.  Sage,  the 
judgment  debtor,  was  indebted  to  Alexander  S.  G)chran,  the 
judgment  creditor,  in  the  amount  of  a  certain  judgment  recovered 
April  27,  1904,  in  the  City  Court  of  New  York,  for  $172.06,  upon 
which  execution  had  been  issued  to  the  sheriff  of  the  county  of  New 
York  May  4,  1904,  and  the  same  returned  wholly  unsatisfied.  It 
further  appears  that  one  Sarah  B.  Parsons  in  July,  1904,  assigned  to 
said  Cochran  a  sufficient  part  of  a  certain  judgment  in  her  favor 
^  against  George  R.  Teller,  then  on  appeal  to  the  Appellate  Division 
of  the  Supreme  Court  Department,  to  cover  said  Cochran's  judg- 
ment herein,  and  a  debt  owing  him  by  said  Parsons.  It  is  claimed 
on  behalf  of  the  judgment  creditor  that  said  Cochran  accepted  said 
assignment  in  full  payment  for  all  indebtedness  owing  him  by  said 
Sage  and  Parsons,  and  on  condition  that  he  would  do  nothing  to 
enforce  his  judgment  while  the  Parsons  judgment  was  being  liti- 
gated ;  and  this  contention  is  sustained  by  the  affidavits  of  Virginia 
S.  Sage,  Sarah  B.  Parsons,  and  Georgia  F.  Sage.  On  the  other 
hand,  it  is  contended  that  when  Myron  R.  Thompson,  the  judg- 
ment creditor's  agent,  who  attended  to  all  his  business  herein,  was 
offered  said  assignment,  he  was  especially  cautious  to  make  no 
agreement  respecting  any  delay  in  enforcing  the  Cochran  judg- 
ment, because  of  the  meager  knowledge  obtainable  as  to  the  Parsons 
judgment,  and  nothing  whatever  was  said  as  to  refraining  from 
action  on  the  former  judgment  pending  a  collection  of  the  latter. 
This  contention  is  supported  by  the  affidavits  of  Myron  R,  Thomp- 
son and  Arlington  (J.  Kendall,  the  latter  of  whom  (the  attorney 
herein)  swears,  in  direct  opposition  to  Miss  Parson's  affidavit,  that 
he  personally  told  her  that  the  assignment  would  be  received  with- 
out any  prejudice  whatever  to  any  action  or  proceeding  Cochran 
might  see  fit  to  institute  to  collect  the  indebtedness.  Upon  these 
conflicting  statements,  an  issue  of  fact  was  raised.  The  only  thing 
which  is  not  controverted  is  that  the  judgment  in  Cochran  v.  Sage 
is  regular,  remains  unsatisfied  of  record,  and  with  no  written  agree- 
ment to  satisfy  it  in  any  event,  and  is  sufficient  to  sustain  the  order 
for  the  third-party  examination.  If  there  was  anything  due  or 
unpaid  upon  the  judgment,  the  motion  to  vacate  the  order  should 
have  been  denied.  In  view  of  the  contention  made  by  the  judg- 
ment debtor  and  denied  by  the  judgment  creditor,  the  proper  rem- 
edy was  by  motion  in  the  action  to  have  the  judgment  satisfied 
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of  record.  On  such  a  motion  a  reference  can  be  ordered  to  take 
proof  of  the  facts,  and,  if  they  are  found  in 'favor  of  the  debtor, 
the  judgment  can  be  properly  discharged.  Otherwise  the  anomaly 
would  be  presented  of  a  judgment  which,  while  remaining  valid 
of  record,  would  be  judicially  declared  incapable  of  enforcement. 
Austin  V.  Byrnes,  64  Super.  Cft.  662. 

As  to  the  second  point,  it  appears  that  Virginia  S.  Sage,  the 
judgment  debtor,  being  a  tenant  of  the  judgment  creditor,  made 
an  alleged  sublease  of  the  apartments  so  demised  to  her  daughter 
Georgia  S.  Sage,  who  claimed  that  she  put  her  own  furniture  in 
the  same,  and  rented  the  apartment  furnished  to  one  Gabler, 
through  Thompson,  the  agent  of  the  building,  and  authorized  him 
to  collect  the  rent  for  her.  This  is  supported  by  the  affidavits  of 
mother  and  daughter.  On  the  other  hand,  Thompson  expressly 
swears  that  the  sum  of  $95  in  his  hands  is  the  property  of  the  judg- 
ment debtor,  and  no  one  else,  and  explicitly  denies  the  statements 
of  the  two  Sages.  It  is  well  settled  that,  where  the  question  of  the 
title  to  property  in  the  hands  of  a  third  person  is  raised  in  supple- 
mentary proceedings,  the  proper  procedure  is  to  appoint  a  receiver, 
who  can  test  the  question  by  action,  and  not  to  determine  the  mat- 
ter upon  motion.  Rodman  v.  Henry,  17  N.  Y.  484;  West  Side 
Bank  v.  Pugsley,  47  N.  Y.  368. 

The  order  appealed  from  should  be  reversed,  the  order  for  the 
examination  of  Myron  R.  Thompson  reinstated,  and  the  motion  for 
the  appointment  of  a  receiver  granted,  with  $10  costs  and  disburse- 
ments of  the  motion  and  of  this  appeal  to  the  appellant.  All  con- 
cur. 


BBAKES  y.  HOLZMAN. 
.(Supreme  Court,  Appellate  Term.    May  28,  1905.) 

1.  Landlobd  and  Tenant^-Ooybnaitt  to  Repaib— Bbeaoh— Measube  or  Dam- 

ages. 

The  measure  of  damages  for  breach  of  an  ordinary  ooyenant  of  a  land- 
lord to  repair  la  either  the  actual  cost  of  making  the  repairs,  or  the  dif- 
ference In  the  rental  value  of  the  premises  as  they  were,  and  as  they 
would  have  been,  had  the  contemplated  repairs  been  made. 

[Ed.  Note. — For  cases  in  point,  see  vol.  82,  Cent  Dig.  Landlord  and 
Tenant,  {  568.] 

2.  Same— OoNTBAor— Validitt. 

Where,  after  a  tenant  had  notified  her  landlord  that  she  would  vacate 
the  premises  on  account  of  defective  pipes,  the  landlord  promised  that, 
if  the  tenant  would  remain,  he  would  repair  all  the  plumbing  on  the 
premises,  and  would  pay  the  tenant  all  damages  caused  by  water  coming 
Into  the  premises  by  reason  of  defective  pipes,  whereupon  the  tenant 
continued  to  occupy  the  premises,  the  landlord's  contract  was  valid  and 
based  on  a  sufficient  consideration. 

[Ed.  Note. — For  cases  in  point,  see  vol.  32,  Cent  Dig.  Landlord  and  Ten- 
ant 9  539.] 

8.  Same— Reduction  or  Damages. 

Where  a  landlord  failed  to  repair  the  plumbing  on  the  premises  ac- 
cording to  his  contract  i\'1th  the  tenant,  the  latter  could  not  permit  the 
pipes  to  remain  out  of  repair  for  an  unreasonable  length  of  time,  and  thus 
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enbance  her  damages,  bat  was  boaxid  to  tuh9  4iUgent  effort  to  redoos  ««cb 
damages  by  berself  maUn^  necessary  r^alrs. 

4.  S.uas— PuuDiNa-*PBoojr. 

In  an  action  for  ren^  a  GonntercIaUa  for  damages  for  the  landlord's 
failure  to  perform  a  eorenant  to  repair  water  pipes  was  not  defectire 
for  fennre  to  allege  that  tfae  tenant  used  diligent  eOorts  to  rfldaee  the 
damages,  by  herself  making  necessary  rejpMUcs;  such  dlUgenee  b^ng  a 
matter  of  proof,  rather  than  pleading. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh 
District. 

Action  by  Charles  H.  C.  Beakes  against  Regina  Holzman.  Prom 
a  Municipal  Court  judgment  in  favor  of  plaintiff,  defendant  appeals. 
Reversed. 

Argued  before  SCOTT,  P.  J.,  and  TRUAX  and  DOWLING,  JJ. 

Marks  &  Marks,  for  appellant 
Edward  Galinger,  for  respondent. 

TRUAX,  J.  This  action  was  brought  to  recover  rent  for  the 
months  of  July  and  August,  1904,  for  premises  occupied  by  the  de- 
fendant The  liability  for  payment  of  rent  was  not  denied.  The 
answer  sets  up  a  counterclaim,  which  set  forth  that  the  defendant 
was  a  tenant  under  a  monthly  hiring ;  that  prior  to  August,  1904, 
the  pipes  and  plumbing  in  the  premises  had  trequently  burst,  doing 
damage  to  defendant's  merchandise;  that  in  June  defendant  noti- 
fied plaintiff  that  she  should  vacate  the  premises  on  account  of  the 
defective  condition  of  the  pipes ;  that  plaintiff  thereupon  promised 
and  agreed  that,  if  defendant  would  remain  as  a  tenant  of  the  plain- 
tiff, the  plaintiff  would  repair  all  plumbing  in  the  premises,  and 
would  pay  defendant  all  damages  caused  by  water  coming  into 
the  premises  thereafter  by  reason  of  any  defective  pipes ;  that,  in 
consideration  of  such  agreement,  defendant  remained  m  said  prem- 
ises ;  and  that  in  the  month  of  August  water  again  came  into  her 
premises  through  the  defective  pipes,  and  caused  the  damage  for 
which  she  counterclaimed.  At  the  day  of  trial,  upon  motion  of 
plaintiff's  counsel  the  counterclaim  was  dismissed,  and  judgment 
given  for  the  plaintiff  upon  the  pleadings. 

Where  there  is  an  ordinary  covenant  to  repair,  made  by  a  land- 
lord, the  measure  of  damages  is  bounded  either  by  tihe  actual  cost 
of  making  the  needed  repairs,  or  the  difference  in  the  rental  value 
of  the  premises  as  they  were,  and  as  they  would  have  been,  had  the 
contemplated  repairs  been  made.  Schick  v.  Fleischauer,  26  App. 
Div.  210,  49  N.  V.  Supp.  962 ;  Reiner  v.  Jones,  38  App.  Div.  441, 
be  N.  Y.  Supp.  423 ;  Golob  v.  Pasinsky,  72  App.  Div.  176,  76  N. 
Y.  Supp.  388 ;  Frank  v.  Mandel,  76  App.  Div.  413,  78  N.  Y.  Supp. 
855;  Goldberg  v.  Besdine,  76  App.  Div.  461,  78  N.  Y.  Supp.  776. 
And  if  the  promise  of  the  plaintiff  had  been  no  greater,  his  liability 
would  have  been  fixed  within  that  limit,  but  he  undertook  to  do 
more.  The  promise  was  to  compensate  defendant  not  merely  for 
the  cost  of  repairs,  if  the  tenant  should  make  them,  but  for  all  "dam- 
age occasioned  by  reason  of  the  defective  pipes.  This  promise  was 
founded  upon  a  valid  consideration,  and  was  not  an  illegal  obliga- 
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tion  assnmed  by  the  plaintifF.  Bronner  v.  Walter,  15  App.  Div. 
295,  44r  N.  Y.  Supp.  583 ;  Rauth  v.  Davenport,  60  Hun,  TO,  14  N.  Y. 
Supp.  69.  The  damages  thus  agreed  to  be  paid  by  the  landlord 
must  be  supposed  to  have  been  contemplated  by  the  parties  when 
such  agreement  was  made.  Of  course,  it  was  the  duty  of  the  de- 
fendant to  make  diligent  effort  to  reduce  the  amount  of  damage 
by  making  necessary  repairs,  and  she  could  not  permit  the  pipes 
to  remain  out  of  repair  for  an  unreasonable  length  of  time,  and  thus 
enhance  her  damages ;  but  whether  or  not  she  did  so  is  a  matter  of 
proof,  and  not  pleading.  Upoa  tiie  pleadings  the  counterclaim 
should  not  have  been  dismissed,  and  the  judgment  must  be  re- 
versed. 

Judgment  reversed. and  new  trial  ordered,  with  coats  to  appellant 
to  abide  the  event.    All  concur. 


ZBVIN  V.  GOLDMAN  et  aL 
(Supreme  Ck)urt,  Appellate  Term.    May  28^  ijQOB.) 

MA0TEB    AND    SEBVANT— PEBSONAL    INJTTBIES  —  NEGLIGENCE— DaNOBBOUS    MA- 
CHINBBT. 

An  eiiipl(^6  cannot  recov«r  for  In^vriee  sustained  while  working  on  a 
dangerous  machine,  which  was  not  out  of  order,  where  the  danger  was 
perfectly  obvious,  and  confessedly  known  to  plaintUt.  and  where  It  Is 
not  shown  that  any  precantion  or  device  was  omitted  which,  If  applied, 
would  have  lessened  the  danger  of  using  the  machine. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84,  Cent.  Dig.  Master  and  Serv- 
ant, f  §  610-624.1 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third 
District. 

Action  by  Chezkel  Zevin  against  Jacob  Goldman  and  another. 
Judgment  for  plaintiff,  and  defendants  appeal.     Reversed. 

Argued  before  SCOTT,  P.  J.,  and  TRUAX  and  DOWLING,  JJ. 

Winter  &  Winter,  for  appellants* 
Louis  Lande,  for  respondent. 

SCOTT,  P.  J.  I  am  unable  to  find  any  ground  upon  which  this 
judgment  can  be  sustained.  The  machine  upon  which  the  plaintiff 
worked  was  undoubtedly  dangerous  unless  care  was  exercised  by . 
the  operator,  but  the  danger  was  perfectly  obvious,'  and  was  con- 
fessedly known  to  plaintiff.  The  machine  was  not  out  of  order. 
There  appears  to  have  been  an  attachment  by  way  of  a  gauge 
regulating  the  width  of  board  to  be  planed.  The  plaintiff  at- 
tributes his  accident  to  the  failure  to  properly  adjust  this  gauge, 
but  it  is  not  made  clear  that  the  failure  to  so  adjust  it  made  the 
machine  any  more  dangerous  than  it  would  otherwise  have  been. 
Possibly  it  imposed  upon  plaintiff  the  necessity  for  some  greater 
caution,  but,  whatever  its  effect  was,  the  plaintiff  noticed  the  posi- 
tion of  the  gauge  before  he  began  to  work.     Except  for  the  non- 

Digitized  byCjOOQlC 


36  94  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

and  128  New  Tork  State  Reporter 

adjustment  of  the  gauge,  it  does  not  appear  that  any  precaution  or 
device  was  omitted  which,  if  applied,  would  have  lessened  the 
danger  of  using  the  machine. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appel- 
lant to  abide  the  event.    All  concur. 


EMANUEL  et  al.  v.  MARYLAND  CASUALTY  CXX 
(Supreme  Court,  Appellate  Term.    May  23,  1905.) 

1.  Insubancb— Agenct— AurnoBiTT  of  Adjuster. 

An  adjuster  for  an  insurance  company  has  no  authority  to  waive  pro- 
visions of  the  insurance  contract 

2.  Save— Action  on  Polict— Evidence. 

Where,  in  an  action  on  an  insurance  poUcy,  plaintiffs  had  testified 
that  defendant's  adjuster  had  told  them  that  they  need  not  put  in  any 
proof  of  loss,  the  adjuster  should  have  been  permitted  to  testif;^  as  to 
whether  or  not  he  made  any  such  statement 

8.  Sams— Leading  Question. 

A  question  whether  a  witness  had  at  any  time  made  a  certain  state- 
ment to  certain  persons  is  not  leading. 
[Ed.  Note.— For  cases  in  point,  see  vol.  60,  Cent  Dig.  Witnesses,  f  841.] 

4.  Same— Refreshing  Meicobt. 

A  witness  should  not  be  allowed  to  refresh  his  memory  from  a  memo- 
randum which  he  did  not  make  or  see  made,  and  which  was  not  read  by 
him  at  or  about  the  time  the  transaction  was  fresh  in  his  memory. 

[Ed.  Note.— For  cases  in  point  see  vol.  50,  Cent  Dig.  Witnesses,  H 
874-«92.1 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First 
District. 

Action  by  Max  Emanuel  and  another  against  the  Maryland 
Casualty  Company.  From  a  judgment  for  plaintiflfs,  defendant  ap- 
peals.    Conditionally  reversed. 

Argued  before  SCOTT,  P.  J.,  and  TRUAX  and  BOWLING,  JJ. 

Fred  E.  Fishel,  for  appellant. 
Marcus  Helfand,  for  respondents. 

TRUAX,  J.  We  are  of  the  opinion  that  error  was  committed 
in  receiving  certain  evidences  of  conversation  had  with  Mr. 
Rooney.  There  was  no  proper  foundation  laid  for  the  reception  of 
,  these  alleged  admissions  on  the  part  of  Rooney,  nor  had  it  been 
shown  by  any  evidence  whatever  that  Rooney  had  either  actual 
or  constructive  authority  to  bind  the  defendant  by  statements  made 
to  or  by  him.  Rooney  was  but  an  adjuster  for  the  defendant,  and 
as  such  did  not  have  the  right  to  waive  any  of  the  provisions  of  the 
insurance  contract.  Weed  v.  L.  I.  Fire  Ins.  Co.,  116  N.  Y.  106, 
22  N.  E.  229.  The  trial  court  also  erred  in  refusing  to  permit 
Rooney  to  answer  the  question  whether  he  at  any  time  in  any 
conversation  had  said  to  Mr.  Loeflfelholz  or  Mr.  Emanuel  that  they 
need  not  put  in  any  proof  of  loss  to  the  company.  Both  Loeffel- 
holz  and  Emanuel  had  testified  that  Mr.  Rooney  had  told  them  that 
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they  need  not  put  in  any  proof  of  loss  to  the  company,  and  Rooney 
should  have  been  allowed  to  deny  having  had  such  conversation. 
The  question  was  not  leading.  It  was  also  error  for  the  court  to 
allow  a  witness  to  refresh  his  memory  by  testifying  from  a  memo- 
randum, which  memorandum  he  had  neither  made  nor  seen  made, 
and  which  was  not  read  by  the  witness  at  or  about  the  time  the 
transaction  was  fresh  in  his  (the  witness')  memory,  and  which  he 
then  knew  to  be  correct.  Stephen's  Dig.  of  Evidence,  art.  136. 
The  appellant  concedes  in  the  brief  used  on  this  appeal  that  the  re- 
spondents are  entitled  to  recover  an  item  of  $18.68  due  to  them  as 
a  rebate  upon  a  cancellation  of  the  policy  of  insurance  herein. 

Judgment  is  reversed,  and  a  new  trial  ordered,  with  costs  to  ap- 
pellant to  abide  the  event,  unless  the  respondents  consent  to  a  re- 
duction of  the  judgment  to  $18.68  and  costs  in  the  court  below,  in 
which  case  the  judgment,  as  modified,  will  be  affirmed,  without 
costs  in  this  court.    All  concur 


8TEARNS  ▼.  OBERLB. 
(Supreme  Ck>urt,  Appellate  Term.    May  28,  1905.) 

1  Ghattkl  Mobtoaokb— Whsu  Dub. 

Where  a  mortgage  fixes  no  time  for  the  payment  of  the  debt,  It  Is  due 
Immediately  upon  the  execution  of  the  mortgage,  and  the  mortgagee  may 
foreclose  at  any  time. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  9,  Gent.  Dig.  Chattel  Mortgages, 
1521.1 

Z  Sams— Title  or  Mortgagee. 

A  mortgagee  under  a  chattel  mortgage  takes  title  at  once,  and  retains 
It  until  it  is  divested  by  payment 

[Ed.  Note. — For  cases  in  point,  see  vol.  9,  Cent.  Dig.  Chattel  Mortgages, 
|2iai 

8.  Same— AxTEBATiON— Btfeot. 

The  alteration  of  a  chattel  mortgage  after  execution  and  delivery  does 
not  divest  the  title  acquired  by  a  purchaser  under  the  paper  as  made. 

Appeal  from  City  Court  of  New  York. 

Action  by  Walter  H.  Steams  against  Jacob  F.  Oberle.  From  a 
judgment  for  plaintiflf  and  from  an  order  denying  a  motion  for  a 
new  trial,  defendant  appeals.     Reversed. 

Argued  before  SCOTT,  P.  J.,  and  TRUAX  and  DOWLING,  JJ. 

Roderick  Bogg  (Wayne  M.  Musgrave,  of  counsel),  for  appellant. 
David  C.  Myers,  for  respondent. 

SCOTT,  P.  J.  Although  the  case  is  bare  of  exceptions,  still  it 
was  tried  and  submitted  to  the  jury  upon  such  a  total  misconception 
of  the  law  that  justice  requires,  in  my  opinion,  that  there  should 
be  a  new  trial.     The  learned  justice  charged  the  jury  as  follows: 

"I  charge  you,  as  a  matter  of  law,  that  if  you  mortgage  a  chattel  for  a 
certain  sum  of  money,  and  you  make  no  default  of  any  kind  or  nature,  the 
mortgagee  has  no  title  and  derives  no  title  to  that  mortgage  unless  there 
l8  a  failure  of  payment    In  other  words,  the  mortgagee  had  no  more  right  to 
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take  this  automobile  than  yon  or  I  or  axxj  other  individual  had  of  going  into 
this  place  and  taking  it/' 

Of  course,  the  learned  justice  could  not  have  meant  to  charge  the 
jury  that  a  mortgagee  had  no  title  to  the  mortgage  itself  until  after 
default  in  payment.  What  he  doubtless  meant  to  convey  to  the 
jury  was  that  the  mortgagee  had  no  title  to  the  chattels  mortgaged 
until  after  default  But  this  is  erroneous.  A  mortgagee  under 
a  chattel  mortgage  takes  title  at  once  to  the  mortgaged  chattels, 
and  retains  it  unless  his  title  be  divested  by  payment  As  to  the 
right  of  the  mortgagee  under  this  particular  mortgage  to  take  pos- 
session of  the  property,  th^  learned  justice  overlooked — ^probably 
because  his  attention  was  not  directed  to  it — ^the  fact  that  no  time 
is  fixed  by  the  mortgage  for  the  payment  of  the  debt.  In  legal 
effect,  this  made  the  debt  payable  immediately  upon  the  execution 
of  the  mortgage,  no  demand  for  payment  was  requisite,  and  the 
mortgagee  might  foreclose  at  any  time.  It  was  erroneous,  there- 
fore, to  charge  the  jury,  as  matter  of  law,  that  the  mortgagee  had 
no  right  to  have  taken  possession  of  and  sold  the  automobile.  It 
is  testified  to  that  the  chattel  mortgage  was  altered  after  plaintiff 
signed  it,  but  it  is  not  shown  by  whom  or  under  what  circumstan- 
ces the  alteration  was  made,  or  even  that  it  was  not  done  with 
plaintiff's  consent.  Such  alterations,  at  all  events,  were  made  after 
the  execution  of  the  instrument,  and  the  automobile  sued  for  was 
in  the  original  mortgage.  I  do  not  think  that  the  alteration  of  an 
instrument  of  this  nature,  after  execution  and  delivery,  divests  the 
title  of  a  purchaser  acquired  under  the  paper  as  made.  The  result 
of  the  judgment  appears  to  work  an  injustice.  The  plaintiff  ad- 
mittedly borrowed  $300,  and  gave  a  mortgage  upon  this  automobile 
as  security.  At  the  most,  he  has  paid  but  $120  of  the  loan ;  treat- 
ing his  payments  of  $30  a  month  as  payments  on  account  of  the 
principal.  The  defendant,  apparently  an  innocent  purchaser,  has 
paid  $85  for  the  automobile,  and  now  finds  himself  compelled  either 
to  give  it  back,  or  pay  the  plaintiff  $1,000,  besides  a  bill  of  costs, 
while  plaintiff  is  to  get  back  his  automobile,  notwithstanding  at 
least  $180  of  the  debt  for  which  it  was  pledged  remains  unpaid. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  appellant  to  abide  the  event.     All  concur. 


CX)NSDMERS'  PARK  BREWING  CO.  V.  GREENBERGBR. 

(Supreme  Court,  Appellate  Term.    May  23,  1905.) 

Default  Judgment— Retttbn  Day— Fatlube  to  File  Summons— Dismtssal 
—Costs— Entry  op  Judgment. 

Laws  1902,  p.  3561,  c.  580  (Municipal  Court  Act,  §  248),  provides :  "Judg- 
ment that  the  action  be  dismissed  with  costs  ♦  ♦  ♦  shall  be  ren- 
dered ♦  ♦  *  when  he  [plaintifT]  falls  to  appear  at  the  time  specified 
in  the  summons  or  upon  adjournment."  Section  332,  subd.  6,  p.  1586,  pro- 
vides that,  when  defendant  "recovers  Judgment  on  the  nonappearance  of 
the  plaintiff,  costs  shall  be  awarded"  defendant,  etc.  Rule  8  of  the  rules 
of  practice  adopted  by  the  board  of  justices  of  the  Municipal  Court  pro- 
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vfdcs  tint  If  the  orlg;ti«l  tonmioiiB,  etc,  is  not  reftnrned  t»  the  elerkli 
office,  the  court  may  indoree  a  dismissal  of  the  aotlon  or  proceeding  on 
the  copy  of  the  summons,  etc.»  "and  award  costs  in  proper  cases."  Held, 
that  where  the  summons  and  proof  of  service  thereof  were  not  filed  the 
day  preceding  the  return  day,  as  required  by  rule  4  of  said  rules,  and 
the  court  (plaintUT  not  appearing)  indorsed  on  the  copy  of  the  summons, 
etc^  filed  by  defendant,  the  word  ''Dismissed,**  and  signed  the  same,  and 
subsequently  made  an  order  reciting  that  ''said  action  Is  hereby  dismissed, 
with  costs,  to  be  taxed  by  the  clerk,"  etc.,  a  Judgment  was  thereupon 
properly  entered  in  defendanffei  favor,  with  stated  costs ;  such  order  and 
entry  of  the  amount  of  costs  merely  carrying  into  effect  the  Judgmettt 
previously  rendered  on  the  return  day. 

X  8Aia*-AppCAi.ABLE  Junoicsirr. 

The  judgment,  being  entered  on  default,  was  not  appealable. 
8.  Same— AFPEALABiiE  Obders. 

Nor  was  the  order  appealable. 

Appeal  from  Municipal  Court,  Borotigh  of  Manhattan,  Fifth  Dis* 
trict. 

Actiott  by  the  Consumers'  Park  Brewing  Company  against  Ig- 
natz  Greenberger,  sued  as  Ignatz  Greenbaum.  Judgment  for  de« 
fendant,  and  fSaintiff  appeals.    Appeal  dismissed. 

Argued  before  SCOTT,  P.  J.,  and  TRUAX  and  DOWUNG,  JJ. 

Arthur  J.  Westermayr,  for  appellant 
Jacob  Silverstein,  for  respondent.  . 

PER  CURIAM.  This  action  was  in  replevin.  The  summons 
was  issued  January  31,  1905,  returnable  February  9,  1905.  Upon 
th«  affidavit  and  undertaking  required  by  statute  the  plaintiff  ob- 
tamed  a  writ  of  replevin,  and  the  marshal  took  possession  of  a 
certain  liquor  tax  certificate  thereunder.  Upon  the  return  day  of 
the  summons  there  was  no  appearance  on  the  part  of  the  plaintiflF. 
The  summons  and  proof  of  service  thereof  not  having  been  filed 
the  day  before  the  return  day,  as  provided  by  rule  4  of  the  rules  of 
practice  adopted  by  the  board  of  justices  of  the  Municipal  Court, 
the  defendant  caused  a  copy  of  the  summons,  affidavit,  and  under- 
taking, with  proof  of  service  thereof,  and  a  written  notice  of  appear- 
ance, to  be  filed  in  accordance  with  the  provisions  of  rule  8  of  said 
roles,  and  the  court  below  indorsed  the  papers  with  the  word 
"Dismissed,"  and  signed  the  same.  No  further  steps  appear  to 
have  been  taken  in  the  action  until  February  15, 1905,  when  the  de- 
fendants obtained  an  order  from  the  trial  judge  which  recited  that 
"said  action  is  hereby  dismissed,  with  costs,  to  be  taxed  by  the 
clerk  of  this  court;  and  it  is  further  ordered  that  the  plaintiff  and 
the  marshal  who  levied  upon  said  certificate  ♦  *  *  be,  and 
they  are  hereby,  directed  to  forthwith  return  said  property  to  the 
defendant."  Thereupon  a  judgment  was  entered  on  said  15th 
day  of  February,  1905,  in  favor  of  the  defendant  and  against  the 
plaintiff  for  $12.50  costs.  Attached  to  the  return  herein  is  a  notice 
of  appeal  dated  March  2,  1905,  appealing  from  the  judgment  and 
order  of  February  15th  aforesaid,  and  also  purporting  to  appeal 
from  "an  order"  denying  a  motion  to  open  plaintiff's  default  and 
set  aside  the  judgment,  "made  February  28,  1905."    The  return 
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shows,  however,  that  a  motion  to  open  plaintiff's  default  and  to 
vacate  and  set  aside  the  judgment  aforesaid  was  heard  February 
27th,  and  an  order  was  entered  denying  such  motion  on  March  15, 
1905,  which  order,  eliminating  costs  therefrom,  was  again  entered 
March  30,  1905 ;  but  no  order  of  February  28,  1905,  appears  in  the 
record,  and  the  notice  of  appeal  therefore  brings  up  for  review  only 
the  judgment  and  order  of  February  15,  1905. 

We  think  this  judgment  was  properly  entered.  Section  248 
of  the  Municipal  C5ourt  act  (Laws  1902,"  p.  1561,  c.  580),  provides 
that  "judgment  that  th^  action  be  dismissed  with  costs  *  *  ♦ 
shall  be  rendered  *  *  *  when  he  [plaintiflf]  fails  to  appear  at 
the  time  specified  in  the  summons  or  upon  adjournment."  Sub- 
division 6,  §  332,  p.  1586,  provides  that,  when  the  defendant  "re- 
covers judgment  on  the  nonappearance  of  the  plaintiff,  costs  shall 
be  awarded  to  the  defendant,"  &c.  Rule  8,  supra,  also  provides  that 
if  the  original  summons,  etc.,  is  not  returned  to  the  office  of  the 
clerk,  the  court  may  indorse  a  dismissal  of  the  action  or  proceed- 
ing upon  the  copy  of  such  summons,  etc.,  "and  award  costs  in  prop- 
er cases."  The  indorsement  of  dismissal  was  made,  and,  although 
such  indorsement  did  not  state  "with  costs,"  the  imposition  of 
costs  followed  as  a  matter  of  statutory  right,  and  the  subsequent 
order  and  entry  of  the  amount  of  costs  was  merely  carrying  into 
effect  the  judgment  previously  rendered  upon  the  return  day. 
Lyons  v.  Gavin  (Sup.)  88  N.  Y.  Supp.  252. 

The  judgment  appealed  from,  being  one  entered  upon  default, 
IS  not  appealable.  Brown  v.  Bouse  (Sup.)  86  N.  Y.  Supp.  240. 
Nor  is  the  order  of  February  15,  1905,  one  of  those  orders  from 
which  an  appeal  will  lie.  Leavitt  v.  Katzoff,  43  Misc.  Rep.  26, 
86  N.  Y.  Supp.  495. 

Appeal  dismissed,  with  costs.    All  concur. 


BLFENBBIN  y.  ROSENTHAL  et  al.  (two  cases). 
(Supreme  Court,  AppeHate  Term.    May  23,  1905.) 

TBIA1>-Ck>ZTCLUSI0ZT  OF  PboCEEDINOS— ANNOUNCBSfBNT  OF  INTBNDSD  DISPO- 
SITION. 

The  mere  annonncement  by  the  court  of  the  disposition  it  proposes  to 
make  of  any  matter  is  not  its  formal  action,  and  does  not  conclude  the 
proceedings. 

Same-Judoicent  of  Dismissal— Indobseiibnt—Necbssitt. 

Rule  4  of  the  rules  of  practice  adopted  by  the  board  of  Justices  of  the 
Municipal  Court  provides  that  plaintiff  must  file  the  summons,  with  proof 
of  service,  the  day  before  the  return  day,  or  the  case  will  not  appear  on 
the  calendar.  Rule  8  provides  that  if  the  original  summons,  etc.,  is  not 
returned  to  the  court,  defendant  may  file  his  copy  and  proof  of  service 
and  notice  of  appearance,  and  the  court  may  indorse  a  dismissal  of  the 
action  thereon  and  award  costs  in  a  proper  case.  Municipal  Court  Act 
(Laws  1902,  p.  1561,  c.  580)  f  248,  provides  that,  if  plaintiff  fails  to  appear 
at  the  time  specified  in  the  summons  or  on  adjournment,  Judgment  must 
be  rendered  that  the  action  be  dismissed,  with  costs.  Section  332,  subd. 
6  (page  1586),  provides  that,  when  defendant  ^'recovers  Judgment  on  the 
nonappearance  of  the  plaintiff,  costs  shall  be  awarded"  defendant,  etc 
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Held^  that  where  the  court  annotmced  that  it  would  dismiss  the  proceed- 
ing, but  had  not  actually  Indorsed  the  dismissal  on  the  summons,  the  cause 
still  remained  undisposed  of,  and  might  be  heard  on  plaintiff's  appearing 
before  the  indorsement  was  made. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second 
District. 

Actions  by  Abraham  Elfenbein  against  Elias  Rosenthal  and 
Max  Brown,  and  by  said  Elfenbein  against  said  Rosenthal  and 
Herman  Knepper.  Judgment  for  plaintiff  in  both  cases,  and  the 
respective  defendants  therein  appeal.    Affirmed. 

Argued  before  SCOTT,  P.  J.,  and  TRUAX  and  DOWLING,  JJ. 

Max  Brown,  for  appellants. 
Benjamin  F.  Spellman,  for  respondent 

TRUAX,  J.  The  facts  in  these  cases  are  similar,  and  they  are 
to  be  considered  together.  The  return  in  the  Knepper  action  con- 
tains the  following  recital : 

**The  above  case  was  called  at  9:20  a.  m.,  and,  no  one  appearing  for  the 
plaintiff,  the  defendants'  attorney  moved  that  the  case  be  dismissed.  That 
the  court  thereupon  announced  a  dismissal  and  handed  the  papers  to  the 
clerk  for  such  indorsement  That  while  the  clerk  was  making  such  indorse- 
ment, and  before  the  court  had  signed  the  said  Judgment  of  dismissal,  and 
while  the  defendant  was  still  in  the  courtroom  the  plaintiff's  attorney  ap- 
peared, and  stated  that  the  heavy  snowstorm  had  delayed  travel  on  all 
surface  and  elevated  roads,  and  that  he  was  compelled  to  use  various  means 
of  conveyance  to  reach  the  courthouse.  That  the  court  knew  that  was  the 
ease,  as  many  of  the  surface  roads  were  unable  to  operate  their  lines,  and 
the  elevated  lines  did  so  with  great  difficulty.  That  the  plaintiffs  attorn^ 
inquired  of  the  attorney  for  the  defendants  whether  he  was  prejudiced  in 
any  manner  since  he  made  his  motion  to  dismiss — whether  any  of  his  wit- 
nesses had  left — and  he  stated  he  was  not,  whereupon  the  court  announced 
that,  inasmuch  as  the  Judgment  had  not  been  signed,  the  court  still  had  Juris- 
diction, and  marked  the  case  for  a  second  call.  The  plaintiff's  attorney  stated 
that  he  was  willing  to  try  the  case,  or  adjourn  the  case  to  suit  the  conven- 
ience of  defendant,  who  admitted  that  he  was  not  ready,  and  then  took  the 
position  that  the  court  had  no  Jurisdiction,  and  refused  to  take  any  part 
in  the  proceedings,  whereupon  the  court  directed  an  adjournment  of  the  ac- 
tion to  the  11th  of  January,  1905." 

It  further  appears  by  the  return  that  the  pleadings  were  verified 
and  issue  had  been  joined  on  June  10,  1904,  and  the  case  had  been 
adjourned  from  time  to  time  until  January  4,  1906. 

The  appellant  bases  his  ground  for  appeal  upon  the  decision  in 
the  case  of  Eichner  v.  Cohen  (Sup.)  91  N.  Y.  Supp.  357.  The  facts 
in  the  case  at  bar,  however,  are  not  similar  to  those  in  Eichner  v. 
Cohen,  supra.  In  the  latter  case,  which  followed  the  case  of 
Abrams  v.  Fine,  28  Misc.  Rep.  633,  69  N.  Y.  Supp.  660,  neither 
party  appeared  upon  the  return  day  of  the  summons.  Consequent- 
ly there  was  nothing  before  the  court,  and  the  case  fell.  It  is 
claimed  that  there  is  a  conflict  between  the  cases  of  Abrams  v 
Fine,  supra,  and  Eichner  v.  Cohen,  supra,  and  the  case  of  Keorkle 
V.  Pangbom,  33  Misc.  Rep.  476,  67  N.  Y.  Supp.  898.  An  examina- 
tion of  the  facts  in  these  cases  does  not  disclose  any  conflict.  In 
Koerkle  v.  Pangborn  the  defendant  had  appeared  and  entered  a 
judgment  of  dismissal  against  plaintiff,  and  the  plaintiff's  default 
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was  opened.  In  deciding  that  case  the  court  cited  Popkin  v. 
Friedlander,  28  Misc.  Rep.  475,  51  N.  Y.  Supp.  398;  Weinstein  v. 
Flaxman,  23  Misc.  Rep.  702,  52  N.  Y.  Supp.  92;  and  Berg  v.  Pohl, 
24  Misc.  Rep.  741,  53  N.  Y.  Supp.  799.  In  Popkin  v.  Friedlander 
this  court  refused  to  affirm  an  order  opening  a  default,  as  such  order 
failed  to  state  the  grounds  upon  which  the  same  was  granted,  which 
was  an  essential  requisite  of  those  orders  at  that  time ;  and  it  does 
not  appear  which  party  made  the  application,  nor  at  what  stage 
of  the  action.  In  Weinstein  v.  Flaxman,  plaintiff's  default  was  ex- 
cused, but  it  is  not  clear  when  such  default  was  taken.  In  Berg 
V.  Pohl  plaintiff  defaulted  upon  the  return  day  of  the  summons,  and 
it  is  evident  that  the  defendant  had  taken  a  judgment  of  dismissal 
against  him,  and  the  question  as  to  the  plaintiff's  right  to  open 
such  default  was  not  raised.  Rule  4  of  the  rules  of  practice  adopted 
by  the  board  of  justices  of  the  Municipal  Court  provides  that  the 
plaintiff  must  file  the  summons,  with  proof  of  service,  the  day  be- 
fore the  return  day,  or  the  case  will  not  appear  upon  the  calendar. 
Rule  8  provides  that  if  the  original  summons,  etc.,  is  not  returned 
to  the  court,  the  defendant  may  file  his  copy  and  proof  of  service 
and  notice  of  appearance,  and  the  court  may  indorse  a  dismissal  of 
the  action  thereon  and  award  costs  in  a  proper  case.  Section  248 
of  the  Municipal  Court  act  (Laws  1902,  p.  1561,  c.  680)  provides 
that,  if  plaintiff  fails  to  appear  at  the  time  specified  in  the  summons 
or  upon  adjournment,  judgment  must  be  rendered  that  the  action 
be  dismissed,  with  costs,  etc.  Section  332,  subd.  6,  provides  how 
<;osts  shall  be  awarded  when  the  defendant  recovers  judgment  on 
the  nonappearance  of  the  plaintiff.  Under  these  provisions,  it 
would  seem  that  when  the  plaintiff  fails  to  file  the  summons,  etc., 
as  provided  by  rule  4,  supra,  and  fails  to  appear  upon  the  return 
day,  the  defendant  has  two  methods  of  procedure,  either  of  which 
he  may  pursue.  He  may  rest  upon  the  failure  of  the  plaintiff,  and 
refrain  from  filing  his  copy  of  the  summons,  etc.,  and  in  that  case 
the  action  abates.  There  then  being  no  record  before  the  court, 
chere  is  nothing  upon  which  either  party  can  base  a  motion  to  open 
a  so-called  default.  See  Goldstein  v.  Loeb,  21  Misc.  Rep.  72,  46 
N.  Y.  Supp.  838.  That  was  the  case  in  Abrams  v.  Fine  and  Eich- 
ner  v.  Cohen.  On  the  other  hand,  the  defendant  may  file  the 
copy  summons,  etc.,  and  have  a  judgment  of  dismissal  entered 
against  the  plaintiff,  with  costs,  in  which  event  he  cannot  be  heard 
to  complain  if  the  default  of  the  plaintiff  be  opened  upon  showing 
grounds  therefor.  Section  253.  So,  also,  after  both  parties  have 
appeared  and  submitted  themselves  to  the  jurisdiction  of  the  court, 
either  party's  excusable  default  may  be  opened.  The  controlling 
feature  in  the  present  case,  which  distinguishes  it  from  Consumers' 
Park  Brewing  Company  v.  Greenberger  (decided  at  the  present 
term  of  this  court)  94  N.  Y.  Supp.  38,  is  that  in  the  latter  case 
the  justice  had  actually  indorsed  upon  the  summons  a  dismissal, 
as  provided  for  in  rule  8,  above  cited.  That  was  his  final  judicial 
act,  which  disposed  of  the  case.  It  is  well  settled,  however,  that 
the  mere  announcement  by  the  court  of  the  disposition  it  proposes 
to  make  of  any  matter  is  not  its  formal  action,  and  does  not  con- 
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tltide  the  procectHng.  In  the  present  case  the  justice  had  gone 
no  further  than  to  announce  that  he  would  dismiss  the  proceeding, 
but  had  not  yet  actually  done  so,  by  making  the  indorsement  con- 
templated by  the  rule.  In  our  opinion,  the  action  still  remained 
sub  judice,  and  had  not  been  terminated  either  by  the  failure  of 
both  parties  to  appear,  or  by  an  effective  dismissal  on  the  appear- 
ance of  defendant  and  nonappearance  by  the  plaintiff.  .The  rec- 
ord shows  that  no  advantage  was  taken  of  defendant,  and  that  every 
opportunity  was  given  him  to  have  the  cause  adjourned  until  he 
could  be  prepared  for  trial.  Of  this  he  refused  to  avail  himself, 
preferring  to  stand  on  what  he  deemed  to  be  his  strict  legal  right 
to  a  dismissal.  The  true  rule,  as  we  consider,  is  as  follows:  If 
neither  party  appears  on  the  return  of  the  summons  or  on  an  ad- 
journed day,  the  cause  falls  by  its  own  weight,  and  no  judgment 
can  be  entered  by  either  party,  and  no  motion  to  open  the  default 
entertained.  If  both  parties  have  once  appeared,  so  that  the  court 
has  acquired  full  jurisdiction,  or  if  the  summons,  with  proof  of 
service  has  been  filed  either  by  the  plaintiff,  under  rule  4,  supra,  or 
by  defendant,  under  rule  8,  supra,  and  the  defendant  appears,  and 
the  plaintiff  fails  to  do  so,  the  defendant  may  take  a  dismissal, 
which  takes  effect  when  the  justice  has  indorsed  it  upon  the  sum- 
mons as  provided  by  rule  8.  In  that  case  the  defendant  is  entitled 
in  a  proper  case  to  a  judgment  for  costs,  and  the  court  may  enter- 
tain a  motion  to  open  plaintiff's  default.  But  until  the  justice  has 
actually  indorsed  the  dismissal  upon  the  summons  the  cause  still 
remains  sub  judice,  and  has  not  been  disposed  of,  and,  until  such 
indorsement,  if  the  plaintiff  appears,  the  court  may  still  proceed 
to  hear  the  cause. 
Judgment  affirmed,  with  costs.    All  concur. 


a05  App.  Div.  889.) 

DOUGHTY  V.  PICOTT. 

(Supreme  Court,  Appellate  Division,  Third  Department,    "May  0,  1905.) 

1.  Justices'  Coubts— Appeals— New  Tbial. 

Code  Civ.  Proe.  §  3068,  provides  that  when  no  issue  of  fact  or  law  Is 
Joined  before  a  Justice  of  the  peace,  and  the  mim  or  value  of  property 
sued  for  exceeds  |50,  the  appellant  may,  in  his  natlce  of  appeal,  demand 
a  new  trial  in  the  appellate  court  Held,  that  where  defendant  did  not 
appear  before  the  Justice,  but  suffered  default  in  the  sum  of  $79  and 
costs,  and  no  Issue  of  fact  or  law  was  Joined,  he  was  only  entitled  to  be 
heard  on  questions  of  law. 

2.  SAint-BSCUBE   FOB   DBFAtTLT. 

Where  defendant  did  not  appear  before  a  Justice  of  the  peace,  but 
appealed  from  a  Judgment  against  him,  he  could  not  excuse  his  default, 
and  ask  for  a  new  trial  before  the  same  or  another  Justice,  under  Code 
Civ.  Proc.  §  3064,  providing  that  if  an  appeal  Is  taken  by  defendant,  and 
he  falls  to  appear  before  the  Justice,  and  shows  by  affidavit  or  otherwise 
that  manifest  inJuBtice  has  been  done,  and  renders  a  satisfactory  ex« 
cuse  for  his  default,  the  appellate  court  may,  in  its  discretion,  set  aside 
the  appeal  and  order  a  new  trial  before  the  same  or  another  justice. 

3.  Sahe— Dockets— Tbansfer  of  Cause. 

Where  defendant,  when  sued  before  a  Justice,  failed  to  appear,  but 
Buflfered  default,  and  appealed  to  the  County  Court,  erroneously  request- 
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Ing  a  new  trial  on  appeal,  soch  request  did  not  render  his  notice  of  ap* 
peal  Inoperative,  but  the  court  was  entitled,  on  defendant's  motion,  to 
transfer  the  case  to  the  law  calendar,  and  hear  the  appeal  on  questions 
of  law  only. 

Appeal  from  Essex  County  Court. 

Action  by  Jenisha  H.  Doughty  against  Peter  Picott  From  an 
order  deijying  plaintiff's  application  to  dismiss  an  appeal  from  a 
justice,  and  granting  a  motion  of  defendant  for  an  order  directing 
that  the  appeal  be  heard  on  questions  of  law  only,  plaintiff  appeals. 
Affirmed. 

Argued  before  PARKER,  P-  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ, 

S.  E.  Manders,  for  appellant. 
Adelbert  W.  Boynton,  for  respondent 

PARKER,  P.  J.  Upon  the  trial  before  the  justice  the  defendant 
did  not  appear  either  at  the  return  of  the  summons  or  at  any  other 
time.  Judgment  was  entered  by  the  justice  upon  his  default.  The 
action  was  to  recover  the  purchase  price  of  goods  sold  and  delivered, 
and  the  judgment  was  for  plaintiff  in  the  sum  of  $79,  debt,  and 
$2.70,  costs.  From  such  judgment  the  defendant  appealed  to  the 
County  Court,  and  in  the  notice  of  appeal  demanded  a  new  trial 
in  the  appellate  court.  Subsequently  the  plaintiff  moved  for  an 
order  directing  that  the  appeal  so  taken  be  dismissed.  The  defend- 
ant thereupon  moved  at  the  same  time  and  place  for  an  order  that 
the  .appeal  be  heard  upon  questions  of  law  only,  that  it  be  placed 
upon  the  law  calendar,  and  that  the  justice  furnish  an  amended  re- 
turn which  should  contain  all  the  evidence  taken  before  him  on  the 
trial.  The  court  denied  the  plaintiff's  application  and  granted  the 
motion  of  the  defendant,  and  from  such  order  the  plaintiff  takes 
this  appeal. 

Section  3046  of  the  Code  of  Civil  Procedure  provides  when  and 
how  an  appeal  may  be  taken  from  the  judgment  of  a  justice  of  the 
peace.  It  is  done  by  serving  upon  the  justice  and  respondent  a 
written  notice  of  appeal,  subscribed  by  the  appellant  or  by  his  attor- 
ney in  the  appellate  court.  Sections  3047  and  3048  provide  how 
such  service  shall  be  made.  Section  3053  provides  for  the  return 
which  the  justice  is  required  to  make  when  an  appeal  is  so  taken. 
Section  3068  provides  that  in  certain  cases  therein  specified  the  ap- 
pellant may  include  in  his  notice  of  appeal  a  demand  for  a  new  trial 
in  the  appellate  court,  and  thereupon  he  is  entitled  to  one. 

In  the  case  now  before  us  it  is  clear  that  the  defendant  and  appel- 
lant was  not  entitled  to  a  new  trial  on  appeal.  The  original  return 
shows  that  very  clearly.  No  issue  of  fact  or  law  was  joined  before 
the  justice.  In  fact,  the  defendant  did  not  at  any  time  appear  be- 
fore him.  Hence  he  was  not  entitled  to  demand  a  new  trial  in  his 
notice.  But  nevertheless  he  had  the  right  to  appeal.  Wait's  Law 
&  Pr.  vol.  3  (7th  Ed.)  p.  585.  And  the  fact  that  he  asked  in  his  no- 
tice more  than  he  was  entitled  to  does  not  render  the  whole  notice 
inoperative,  nor  deprive  him  of  the  appeal  which  he  has  in  fact 
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taken.  In  such  a  case  the  County  Court  may,  upon  the  appellant's 
application,  remove  the  case  from  the  trial  calendar  to  the  law 
calendar,  and  thereafter  treat  the  case  as  an  appeal  taken  under  sec- 
tion 3046,  merely ;  and  in  such  cases,  if  necessary,  an  order  may  be 
entered  requiring  the  justice  to  make  an  amended  return  that  will 
conform  to  the  requirements  of  section  3053.  Hinkley  v.  Troy,  etc., 
R.  Co.,  42  Hun,  281,  286 ;  Baum's  Castorine  Co.  v.  Thomas,  92  Hun, 
1,  37  N.  Y.  Supp.  913;  Hall  v.  Wemey,  18  App.  Div.  665,  666,  46  N. 
Y.  Supp.  33,  and  cases  cited.  Of  course,  under  such  an  appeal  the 
appellant  cannot  have  a  new  trial  in  the  County  Court;  nor  can  he, 
under  the  provisions  of  section  3064,  excuse  his  default  and  ask  for 
a  new  trial  before  the  same  or  another  justice ;  but  he  may  have  a 
review  of  the  proceedings  taken  before  the  justice,  and  a  reversal 
for  any  errors  of  law  which  from  the  amended  return  appear  to  have 
been  committed. 

I  am  not  unmindful  of  the  case  of  Thorn  v.  Roods,  47  Hun,  433, 
upon  which  the  appellant  in  this  case  has  relied,  and  which  holds 
a  contrary  doctrine  to  that  here  stated ;  but  that  case  is  not  in  har- 
mony witih  the  views  of  this  court  in  its  construction  of  the  section 
in  question,  nor  with  the  decisions  of  other  courts  upon  the  duty 
of  the  County  Court  in  reference  to  appeals  {aken  under  circum- 
stances similar  to  this. 

The  plaintiff's  motion  to  dismiss  the  appeal  was  therefore  prop- 
erly denied,  and  the  motion  of  the  defendant  to  put  the  case  on  the 
law  calendar,  and  for  an  order  directing  an  amended,  return,  was 
proper  practice;  and  the  order  of  the  County  Court  granting  it 
should  be  affirmed,  without  costs  to  either  party.    All  concur. 


BNTBNMAN  V.  ANDERSON  et  al. 
(Supreme  Oourt,  Appellate  DivlBlon,  Second  Department    June  9,  190S.) 

HSGHAIflO'S  Libit— FORECLOSXTBB—GoifPLAINIS-SUFFICIBNCT. 

A  complaint  to  foreclose  a  mechanic^  lien,  which  contains  no  averment 
that  the  materials  for  which  the  lien  is  claimed  were  furnished  with  the 
consent  or  at  the  request  of  the  owner  or  of  his  agent,  contractor,  or  sub- 
contractor, or  as  to  who  was  the  owner  when  the  materials  were  fur- 
nished, or  what  his  relations  were  with  the  person  to  whom  the  plaintiff 
famished  the  materials,  or  that  any  of  the  parties  to  the  action  had  any 
interest  in  the  premises  when  the  materials  were  furnished,  is  insnfa- 
cient  under  the  mechanic's  lien  law,  providing  that  a  materialman  is 
entitled  to  a  Hen  for  materials  furnished  for  the  improvement  of  real 
property  with  the  consent  or  at  the  request  of  the  owner  or  his  agent, 
contractor,  or  subcontractor. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  84,  Gent.  Dig.  Mechanics'  Liens, 
if  494-500.] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Albert  Entenman  against  Charles  E.  Anderson,  Anna 
Anderson,  and  others.  .From  a  judgment  overruling  demurrer  to 
complaint,  Anna  Anderson  and  others  appeal.     Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD,  HOOKER,  and  MILLER,  JJ. 

Digitized  by  CjOOQ IC 


46  M  Kvw  YORK  aoFFUSSimrr  (Sup.  (X 

and  128  New  York  State  Rqitortor 

Bruce  R.  Duncan,  for  appellantai 
Charles  Foley,  for  respondent 

MILLER,  J.  It  is  impossible  to  spdl  out  a  cause  of  action  from 
this  complaint  without  mdulging  in  surmise  and  speculation.  A 
complaint  in  an  action  to  foreclose  a  mechanic's  lien  should  at  least 
allege  sufficient  facts  to  show  that  the  lien  sought  to  be  foreclosed 
was  a  valid  Hen,  and  that  the  interest  of  the  parties  sought  to  be 
affected  was  subject  to  it.  The  statute  gives  a  contractor,  sub- 
contractor, laborer,  or  materialman  who  performs  labor  or  fur- 
nishes materials  for  the  improvement  of  real  pi opei  ly  with  the  con- 
sent or  at  the  request  of  die  owner  tiiereof,  or  of  his  agent,  con- 
tractor, or  subcontractor,  a  lien,  etc.  There  is  no  allegation  in  this 
complaint  showing  that  the  materiala  for  which  the  lien  is  claimed 
were  furnished  with  the  consent  or  at  the  request  of  the  owner,  or 
of  his  agent,  contractor,  or  subcontractDr.  There  is  no  allegation 
in  the  complaint  as  to  who  was  the  owner  at  the  time  the  materials 
were  furnished,  or  what  his  relations  were  with  the  person  to  whom 
the  plaintiff  furnished  the  materials,  and  it  is  not  alleged  even  in- 
ferentially  tiiat  any^  of  the  parties  to  the  action  had  any  interest 
whatever  in  the  premises  at  the  time  the  materials  were  furnished. 
Merely  describing  the  defendant  Charles  E.  Anderson,  to  whom  it 
is  alleged  the  materials  were  furnished,  as  a  contractor,  is  not  a 
sufficient  averment  to  charge  the  owner,  or  to  indicate  that  the  ma- 
terials were  used  pursuant  to  any  contract  with  the  owner.  It  is 
impossible  to  tell  from  this  complaint,  whether  the  pleader  intend- 
ed to  charge  the  defendant  Anna  Anderson  as  owner  or  as  a  fraud- 
ulent grantee.  It  is  alleged  that  she  is  now  the  owner,  but  how  or 
when  she  became  such  is  left  to  speculation,  and  what  the  pleader 
intended  by  the  allegation  in  paragraph  8,  "that  any  transfer  of  said 
property  prior  to  filing  of  said  lien  was  not  made  in  good  faith, 
but  was  fraudulently  made  to  deprive  plaintiff  of  the  benefit  of  the 
lien  law  of  this  state,"  is  impossible  of  ascertainment.  It  may  be 
that  the  defendant  Anna  Anderson  was  the  owner  at  the  time  the 
materials  were  furnished,  and  that  they  were  furnished  to  the  de- 
fendant Charles  E.  Anderson,  and  used  by  him  pursuant  to  a  con- 
tract between  him  and  said  owner;  or  it  may  be  that  before  the 
filing  of  the  notice  of  lien  the  defendant  Anna  Anderson  became  a 
fraudulent  grantee  as  to  the  plaintiff,  but  it  is  impossible  to  tell 
from  this  complaint  in  which  character  she  is  sued,  and  there  are 
no  sufficient  averments  to  charge  her  either  as  owner  or  fraudulent 
grantee,  A  defendant  is  entitled  to  a  complaint  which  concisely 
states  all  of  the  facts  upon  which  the  plaintiff  relies,  in  order  that 
the  court  may  determine  whether,  assuming  all  of  the  facts  stated 
to  be  true,  the  complaint  states  a  cause  of  action.  Every  fact  stated 
in  this  complaint  may  be  true,  and  yet  no  cause  of  action  may  exist 
aeainst  the  defendant  Anna  Anderson;  and,  while  we  construe 
pleadings  liberally,  indulging  in  every  inference  warranted  by  fair 
and  reasonable  intendment,  we  cannot  carry  this  indulgence  into 
the  realm  of  speculation. 
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The  intcrloctttory  judgment  should  .be  reversed,  and  the  de- 
murrer sustained^  with  costs,  with  the  usual  leave  to  serve  an 
amended  complaint  upon  payment  of  costs.  All  concur;  HOOK- 
ER, J.,  not  voting. 


THOMAS  y.  BAIRD  et  al. 

(Supreme  Court,  Special  Term,  Erie  County.    June  5,  1905.) 

AFPBXlVTXCBa— FaILUBS   to    SSBVB— RsiiSDT   0¥   MASTBlH-lNJUlIOriOS   AOAIIIBT 

Appbenttce  Sebvino  Anothsb. 

2  Rev.  St.  (Ist  Ed.)  p.  159,  c.  8,  I  29,  requires  the  magistrate,  In  case 
a  complaint  against  an  apprentice  fbr  refusing  to  serve  was  established, 
to  commit  the  apprentice  to  prison  until  he  consented  to  serve.  Under 
Acts  1871,  p.  2147,  c.  934,  the  magistrate  was  aathortaed  to  ^'cancel  the 
Indenture,"  and  to  commit  the  apprentice  to  prison  for  such  time  as 
should  be  deemed  Just,  or  until  he  was  21  years  old.  Cr.  Code  Proc. 
H  927-880,  provide  that  the  magistrate  may  commit  the  apprentice  to 
prison  for  not  exceeding  one  month,  or  may  discharge  him  from  the 
service  of  his  master,  and  the  master  from  all  obligations  to  the  appren- 
tice. Beld,  that  an  action  by  a  master  against  an  apprentice  to  compel 
spedflc  performance  of  the  Indenture  of  apprenticeship,  and  for  an  in- 
junction  restraining  defendant  from  performing  service  for  any  person 
otber  than  plaintiff,  would  not  Ue. 

[Ed.  Note. — ^For  eases  in  point,  see  voL  8,  Gent  Dig.  Apprentices,  f  85; 
vol.  27.  Cent  Dig.  Injunction,  §  117.1 

Action  by  George  W.  Thomas  against  Harry  W.  Baird  and  oth- 
eis.  Motion  by  defendant  Baird  to  dissolve  a  preliminary  injunc- 
tion.    Granted. 

Simon  Fleischmann,  for  the  motion. 
Leroy  Andrus,  opposed. 

KENEFICK,  J.  The  action  is  by  the  master  against  an  appren- 
tice and  his  parents  for  the  specific  performance  of  an  indenture  of 
apprenticeship,  and  for  an  injunction  restraining  the  apprentice 
from  performing  service  as  jockey  for  any  person  other  than  the 
plaintiff.  An  injunction  pendente  lite  was  granted  upon  the  plain- 
tiff's ex  parte  application,  and  service  thereof,  and  of  the  summons 
and  complaint,  has  been  made  on  the  minor.  The  parents  are  non- 
residents of  the  state,  and  have  not  been  served.  The  minor, 
through  his  guardian  ad  litem,  applies  for  a  dissolution  of  the  in- 
junction. 

Various  interesting  legal  questions  were  discussed  upon  the  argu- 
ment, but  the  views  I  entertain  as  to  the  right  of  the  plaintiff  to 
maintain  this  action  against  the  minor  render  unnecessary  the 
consideration  of  other  questions. 

I  assume,  in  disposing  of  this  motion,  that  the  indenture  conforms 
in  all  substantial  respects  to  the  requirements  of  the  statutes  of  the 
state  of  Michigan,  where  it  was  entered  into;  that  it  was  con- 
templated that  the  service  under  it  was  to  be  performed  outside 
of  that  state ;  that  an  indenture  to  learn  the  calling  of  jockey  is 
not  contrary,  to  public  morals  or  against  the  policy  of  our  law ;  that 
such  an  indenture  will  be  enforced  in  this  state,  as  if  made  here; 
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and  that  the  minor  possesses  special,  unique,  and  extraordinary 
qualifications  as  a  jockey,  which  would  justify  the  court  in  restrain- 
ing him  from  violating  his  contract  to  render  such  service  if  he 
were  an  adult. 

The  principle  of  the  statutes  relating  to  apprenticeship  is  to 
permit  those  having  custody  to  assign  to  strangers  a  certain  au- 
thority over  their  children  during  minority.  The  relation,  how- 
ever, being  a  species  of  servitude,  and  in  theory,  at  least,  opposed 
to  the  genius  of  free  institutions,  has  not  been  regarded  with  espe- 
cial favor  by  our  courts ;  and  a  review  of  the  legislation  on  the  sub- 
ject in  this  state  since  the  enactment  of  the  earliest  statute,  in 
1813,  exhibits  a  tendency  on  the  part  of  the  lawmakers  to  modify, 
in  favor  of  the  apprentice,  the  rigor  of  the  relation.  The  only 
statutory  remedy  ever  accorded  to  the  master  for  a  refusal  of  the 
apprentice  to  serve  was  a  proceeding  of  a  quasi  criminal  character, 
instituted  by  the  master  before  a  magistrate.  Rev.  St.  (1st  Ed.) 
vol.  2,  p.  159,  c.  8,  §  29,  Laws  1871,  p.  2147,  c.  934.  This  remedy  is 
still  preserved.  Cr.  Code  Proc.  §§  927  to  930.  Under  the  Revised 
Statutes  the  magistrate,  if  the  complaint  was  established,  was  re- 
quired to  commit  the  apprentice  to  prison  until  he  consented  to 
serve.  Under  the  act  of  1871  the  magistrate  was  authorized  to  can- 
cel the  indenture,  and  to  commit  him  to  prison  for  such  time  as 
should  be  deemed  just,  or  until  he  reached  the  age  of  21  years. 
The  Criminal  Code  provides  that  the  magistrate  must  commit  him 
to  jail  for  not  exceeding  one  month,  or  may  cancel  the  indenture. 
It  is  apparent  that  the  lawmakers,  in  granting  the  magistrate  au- 
thority to  cancel  the  indenture,  recognized  the  futility  and  harsh- 
ness of  seeking  to  compel  an  apprentice,  against  his  will,  to  main- 
tain such  intimate  personal  relations  with  his  master  as  such  an 
indenture  contemplates.  The  plaintiff  here  invokes  the  strong  arm 
of  equity  to  coerce  the  apprentice  to  maintain  this  relation  by 
enjoining  him  from  performing  for  any  other  person  the  service 
he  contracted  to  render  the  plaintiff.  The  policy  of  the  law,  as  in- 
dicated in  the  more  tecent  legislation  above  referred  to,  is  against 
such  coercion,  and  it  seems  to  me  that  this  is  a  case  where  the 
maxim,  "Equity  follows  the  law,"  is  peculiarly  applicable.  The 
exercise  of  the  power  here  invoked  would  contradict  and  overturn 
the  policy  of  the  law  governing  this  relation.  There  is  no  re- 
ported case  in  this  state,  so  far  as  I  can  discover,  where  it  was 
sought  to  maintain  an  action  of  this  character,  and  no  case  else- 
where has  been  cited  to  sustain  this  action.  The  right  of  the 
master  to  maintain  an  action  of  this  character  against  his  appren- 
tice arose  in  England  in  1889,  in  the  case  of  De  Francesco  v.  Bar- 
num,  43  Ch.  Div.  166.  In  that  case  two  girls  were  apprenticed  to 
the  plaintiff  to  learn  the  art  of  stage  dancing,  and  during  the  term 
of  the  indenture  they  entered  into  a  contract,  without  the  consent 
of  the  plaintiff,  to  perform  as  stage  dancers  for  P.  T.  Barnum.  The 
plaintiff  applied  for  a  temporary  injunction  to  restrain  the  ap- 
prentices from  practicing  their  art  under  the  Barnum  contract. 
Mr.  Justice  Chitty  refused  the  injunction  upon  the  authority  of 
Gylbert  v.  Fletcher^ — a  case  which  arose  in  the  time  of  Charles  I, 
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and  wherein  it  was  decided  that  "no  remedy  Heth  against  an  in- 
fant" upon  the  covenants  of  an  apprenticeship  indenture.  The 
case  was  subsequently  tried  before  Lord  Justice  Fry  (45  Ch.  Div. 
430)  ;  and,  while  the  plaintiff  apparently  abandoned  any  claim 
against  the  apprentices,  and  sought  only  to  hold  Mr.  Bamum  for 
enticing  them  away  from  his  service,  the  justice  took  occasion  to 
say  that  he  agreed  with  the  decision  of  Justice  Chitty  in  denying  a 
preliminary  injunction,  and,  continuing,  said: 

**Por  my  own  part,  I  should  be  very  unwilling  to  extend  dedslons,  the 
effect  of  which  is  to  compel  persons  who  are  not  desirous  of  maintaining  eon- 
tinuous  personal  relations  with  one  another  to  continue  those  personal  rela- 
tions. I  have  a  strong  impression  and  a  strong  feeling  that  it  is  not  in 
the  interest  of  mankind  that  the  rule  of  specific  performance  should  be  ex- 
tended to  such  cases.  I  think  the  courts  are  bound  to  be  Jealous  lest  they 
should  turn  contracts  of  service  into  contracts  of  slavery;  and  therefore, 
speaking  for  myself,  I  should  lean  against  the  extension  of  the  doctrine  of 
^edflc  performance  and  injunction  in  such  a  manner." 

See,  also,  McKnight  v.  Hogg,  3  Brev.  (S.  C.)  44. 

The  observations  of  the  learned  lord  justice  are  quite  in  con- 
sonance with  the  policy  of  our  law  regarding  this  relation,  and 
lead  to  the  conclusion  that  this  action  cannot  be  maintained  against 
the  apprentice. 

The  injunction,  therefore,  necessarily  falls,  but,  as  the  question 
appears  to  be  novel  in  this  state,  no  costs  are  allowed. 


DANIEL  V.  MANHATTAN  LIFE  INS.  CO.  OF  NEW  YORK. 
(Supreme  Ck)urt,  Appellate  Division,  Second  Department    June  9,  1905.) 

1.  Dismissal— PowEB  of  Tbial  Court. 

The  trial  court  is  not  authorized  to  dismiss  a  case  because  the  com- 
plaint is  lengthy  and  cannot  be  understood  without  an  adjournment  to 
read  it 

2.  Sahk~Nxw  Tbial. 

Where  a  case  was  dismissed  because  the  complaint  was  lengthy  and 
could  not  be  understood  without  an  adjournment  to  read  it,  a  new  trial 
was  properly  granted. 

Woodward,  J.,  dissenting. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Walter  Travers  Daniel  agaihst  the  Manhattan  Life 
Insurance  Company  of  tiev/  York.  From  an  order  granting  a  new 
trial,  defendant  appeals.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, HOOKER,  and  MILLER,  JJ. 

Edward  S.  Rapallo,  for  appellant. 

George  W.  McKenzie,  for  respondent, 

HIRSCHBERG,  P.  J.  The  action  is  for  damages  for  the  breach 
of  a  contract  of  employment.  On  the  trial  at  the  opening  of  the 
case  the  learned  trial  justice  granted  the  motion  of  the  defendant's 
counsel  to  dismiss  the  complaint,  made  generally  upon  the  ground 
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that  it  failed  to  set  forth  allegations  constituting  a  cause  of  action. 
The  plaintiff's  counsel  thereupon  duly  excepted,  and  moved  to  set 
aside  the  direction  dismissing  the  complaint,  and  for  a  new  trial. 
This  motion  was  taken  under  advisement  by  the  learned  trial  jus- 
tice, and  after  due  deliberation  was  granted,  and  the  order  to  that 
effect  now  appealed  from  was  entered. 

It  appears  from  the  opinion  written  and  delivered  by  the  learned 
trial  justice  upon  the  second  motion  that  he  did  not  dismiss  the 
complaint  because  he  thought  it  did  not  state  facts  sufficient  to* 
constitute  a  cause  of  action,  but  solely  because  he  had  not  read  it, 
and  therefore  did  not  know  what  facts  it  contained.  He  said,  "I 
dismissed  the  case  on  the  trial  because  the  complaint,  of  more  than 
thirty  pages,  could  not  be  understood  without  taking  an  adjourn- 
ment to  read  it."  The  ground  of  dismissal  was  not  one  which  is 
recognized  as  valid  in  law.  The  learned  trial  justice  was  therefore 
ultimately  right  in  deciding  that  he  had  been  previously  wrong, 
and  it  follows  that  the  order  appealed  from  should  be  affirmed. 
The  question  of  the  sufficiency  of  the  complaint  has  not  been  con- 
sidered, and  is  not  determined. 

I  think  it  just,  under  the  peculiar  circumstances,  however,  that 
the  affirmance  should  be  without  costs. 

•  BARTLETT  and  MILLER,  JJ.,  concur.  HOOKER,  J.,  not  vot- 
ing. 

WOODWARD,  J.  (dissenting).  The  parties  to  this  action  en- 
tered  into  an  agreement  in  writing  on  the  16th  day  of  February, 
1894,  by  the  terms  of  which  the  defendant  agreed  to  employ  the 
plaintiff  as  an  agent  for  soliciting  insurance,  collecting,  etc.  This 
contract  was  for  an  indefinite  period,  and  it  was  provided  that 
"either  party  may  terminate  this  agreement  by  giving  to  the  other 
party  thirty  days'  notice  in  writing  to  that  effect,"  which  obviously 
had  the  effect  of  extending  the  contract  for  a  period  of  30  days  be- 
yond the  date  of  notice,  instead  of  leaving  it  optional  with  either 
party  to  end  the  term  at  will  and  without  notice.  From  time  to^ 
time  this  contract  was  renewed  or  extended  by  mutual  agreement 
in  writing,  and  each  time  the  original  contract  was  referred  to  as 
still  existing.  On  the  24th  of  February,  1900,  the  last  of  these  mem- 
orandum agreements  was  made,  which  provided  that  the  "con- 
tract between  the  partfes  dated  February  15th,  1894,  as  amended 
by  written  amendment  dated  February  15th,  1897;  also  by  one 
dated  June  22,  1898;  also  by  one  dated  May  1st,  1899;  also  by  one 
dated  February  17th,  1896,  which  latter  shall  take  the  place  of  the 
agreement  to  pay  fifteen  per  cent  (15%),  advance  contained  in  the 
contract;  also  by  one  dated  May  18th,  1894;  is  hereby  extended, 
as  is  also  the  amendment  of  February  15th,  1897,  for  one  year  after 
March  1st,  1900,  all  other  amendments  having  lapsed."'  On  the 
6th  day  of  April,  1900,  the  defendant  gave  notice  in  writing  that 
in  "accordance  with  the  terms  and  provisions  of  your  contract, 
dated  February  15th,  1894,  and  all  the  amendments  and  extensions- 
of  the  same,  including  one  dated  February  24,  1900,"  the  said  de- 
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fendant  "hereby  terminates  said  contract  and  all  the  amendments 
and  extensions  thereof,  from  and  after  thirty  days  from  this  date." 

The  plaintiff  brought  his  action  upon  the  theory  that  the  de- 
fendant, by  giving  this  notice,  had  produced  a  breach  of  contract. 
Upon  the  trial  the  learned  court  dismissed  the  complaint  upon  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  but  subsequently  granted  a  new  trial  upon  the  minutes — 
holding  that  the  complaint,  while  lacking  in  conciseness,  did  state 
facts  sufficient  to  warrant  the  granting  of  relief — and  from  the  order 
granting  a  new  trial  the  defendant  appeals. 

The  question  presented  is  whether  the  various  extensions  and 
modifications  of  the  original  contract,  which  was  treated  as  the 
basis  of  the  transactions  between  the  parties,  operated  to  take  from 
that  contract  the  specific  provision  that  it  might  be  terminated  upon 
30  days'  notice  by  either  party.  None  of  the  amendments  which 
were  made  from  time  to  time  made  any  mention  of  this  provision ; 
they  all  related  to  terms  and  conditions  of  compensation,  office  de- 
tails, etc.,  and  unless  it  is  so  inconsistent  with  the  terms  of  the 
amendments  as  to  be  repealed  by  implication,  the  provision  still 
exists,  and  the  plaintiff  is  without  a  right,  and  therefore  without  a 
remedy.  I  am  unable  to  discover  why  the  parties  might  not  have 
agreed  to  extend  the  contract  from  time  to  time,  and  for  definite 
periods,  subject  to  the  limitation  that  it  might  be  terminated  upon 
30  days'  notice.  The  contract  as  it  originally  existed,  independent 
of  the  termination  clause,  might  have  been  ended  without  notice 
at  any  time,  and  the  plaintiff  would  have  had  no  reason  to  complain. 
The  provision  inserted  gave  him  at  least  30  days  after  notice  to  con- 
tinue the  employment.  When  the  parties  subsequently  contracted 
by  the  year,  or  for  definite  periods,  making  the  original  contract  a 
part  of  the  agreement,  without  modifying  this  clause,  is  there  any 
reason  to  suppose  that  they  intended  to  abrogate  this  provision? 
Nothing  in  the  language  used  indicates  such  an  intention,  and  it 
was  a  prudent  thing  for  the  defendant  to  have  a  provision  in  its 
yearly  contract  that  it  mig:ht  be  terminated  upon  30  days'  notice; 
and  such  a  provision  made  it  possible  for  the  plaintiff,  upon  a  better 
opening  presenting  itself,  to  take  advantage  of  an  opportunity. 
It  had  all  of  the  elements  of  mutuality;  it  was  in  accord  with  the  ex- 
press language  of  the  original  contract,  which  language  has  never 
been  modified ;  and  I  am  of  opinion  that  the  minds  of  the  parties 
have  never  met  in  such  a  modification.  Provisions  of  this  character 
are  quite  common  in  contracts  for  fixed  terms,  and,  the  parties 
having  originally  used  the  language,  there  is  no  reason  for  striking 
the  words  from  the  contract,  or  for  making  a  new  contract  for  them. 
All  of  the  contract,  as  asserted  by  the  plaintiff,  is  in  writing,  and  all 
parts  of  the  contract  should  be  read  and  construed  together,  and 
each  part  given  its  proper  effect,  if  this  can  be  done  without  vio- 
lence to  the  language  which  the  parties  have  chosen.  There  is  no 
difficulty  upon  this  point;  the  contract  set  forth  by  the  pleadings 
is  the  original  contract,  as  modified  by  various  written  memoranda ; 
and  it  is  an  agreement  to  employ  the  plaintiff  for  a  period  of  one 
vear,  subject  to  the  limitation  that  it  may  be  terminated  by  either 
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party  upon  80  days'  notice.  It  follows,  therefore,  that  the  order 
granting  a  new  trial,  should  be  reversed,  and  the  complaint  dis- 
missed, as  not  stating  facts  sufficient  to  constitute  a  cause  of  action. 


WINDMULLER  T.  STANDARD  DISTILLING  &  DISTRIBUTINO  CO. 
(Supreme  Court,  AppeUate  Division,  Second  Department    June  9,  1905.) 

COBPOSATIONS— PUBCHABE  OF  StOCK— OUABANTT  OF  DIVIDENDS. 

Where  a  New  Jersey  corporation,  acting  under  ttao  express  sanction 
Of  the  corporation  law  of  that  state  (P.  L.  1896,  p.  294,  |  61>,  purchased 
stodc  of  another  New  Jersey  corporation,  its  action  in  giving  as  part  of 
a  consideration  of  the  purchase  a  guaranty  of  so-called  dividends  on 
outstanding  stock  of  the  company,  the  stock  of  which  it  purchased,  was 
not  ultra  vires  and  illegal  as  a  guaranty  of  dividends,  whether  profits 
were  earned  or  not,  but  was  valid  and  enforceable  as  an  absolute  agree- 
ment to  pay  stated  sums  at  stated  periods  as  deferred  payments  on  ac- 
count of  the  purchase  price  of  the  stock. 

Appeal  from  Special  Term,  Queens  County. 

Action  by  Louis  Windmuller  against  the  Standard  Distilling  & 
Distributing  Company.  From  a  judgment  for  plaintiflF,  defendant 
appeals.    Affirmed. 

Argued  before  BARTLETT,  JENKS,  HOOKER,  RICH,  and 
MILLER,  JJ. 

Charles  C.  Deming  (William  C.  Prime,  on  the  brief),  for  appel- 
lant. 
John  S.  Sheppard,  Jr.,  for  respondent. 

WILLARD  BARTLETT,  J.  The  Standard  Distilling  Company 
and  the  Spirits  Distributing  Company  were  two  New  Jersey  cor- 
porations engaged  in  business  of  substantially  the  same  chajacter. 
Under  the  laws  of  New  Jersey  the  Standard  Company  had  the  right 
to  purchase  the  stock  of  the  Spirits  Company.  The  Standard  Com- 
pany did  purchase  31,600  shares  thereof,  and,  in  consideration  of 
the  transfer,  executed  an  agreement  in  writing,  indorsed  upon  the 
certificates  of  two  classes  of  the  stock  of  the  Spirits  Company,  which 
read  as  follows : 

'*For  good  and  valuable  consideration,  the  receipt  of  which  Is  hereby  ac- 
knowledged, the  undersigned  hereby  guarantees  and  agrees  to  pay  the  holder 
of  record  of  the  within  certificate,  so  long  as  said  certificate  shall  be  out- 
standing, but  not  to  exceed  the  present  unexpired  term  of  the  period  for  which 
said  Spirits  Distributing  Company  is  incorporated,  one  and  one-half  per  cent, 
dividend  on  the  fifteenth  days  of  January,  April,  July  and  October  in  each 
year,  beginning  with  the  year  1899,  on  every  share  of  1st  preferred  stock  of 
said  Spirits  Distributing  Company,  represented  by  the  within  certificate. 
''[Signed]  Standard  Distilling  and  Distributing  Company, 

"By  N.  B.  D.  Hugglns,  Secretary* 

An  agreement  in  all  respects  similar,  except  as  to  the  percentage 
to  be  paid,  was  executed  with  reference  to  the  second  preferred 
stock.  This  suit  is  brought  to  recover  the  amounts  agreed  to  be 
paid  by  virtue  of  certain  of  these  agreements.    The  defense  was 
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ultra  vires.  It  was  deemed  insufficient  in  the  court  below,  and  the 
defendant  has  appealed. 

In  this  court  the  plaintiff  insists  (1)  that  the  contract  sued  upon 
is  not  ultra  vires,  and  (2)  that,  even  i£  it  be  ultra  vires,  that  defense 
is  not  available  where  the  consideration  for  the  contract  has  been 
fully  paid  to  and  received  by  the  (corporation  seeking  to  avoid  li- 
ability by  means  of  such  defense,  *as  is  conceded  to  be  the  case 
here.  On  the  other  hand,  it  is  contended  on  behalf  of  the  defend- 
ant (1)  that  a  contract  of  the  character  of  that  under  consideration 
here  is  clearly  illegal  and  void  as  being  outside  the  scope  of  corpo- 
rate power,  and  (2)  that,  where  a  contract  is  illegal,  immoral,  or 
against  public  policy,  the  fact  that  it  has  been  executed  will  not 
create  an  estoppel  against  the  corporation  by  which  it  was  made. 

The  defense  of  ultra  vires  plainly  must  rest  upon  a  construction 
of  the  so-called  guaranty,  which  interprets  it  as  an  undertaking  to 
pay  dividends,  whether  any  profits  are  actually  earned  or  not.  ouch 
a  construction,  however,  does  not  seem  to  us  to  be  necessarily  re- 
quired by  the  terms  of  the  agreement.  Although  the  word  "guar- 
antees" is  used,  it  is  followed  by  the  phrase  "and  agrees  to  pay," 
and,  when  we  look  at  the  general  nature  and  the  details  of  the 
whole  transaction  whereby  the  Standard  Company  acquired  a  con- 
trolling interest  in  the  Spirits  Company,  the  execution  of  the 
agreement  thus  to  pay  certain  so-called  dividends  is  seen  to  be  in 
reality  only  a  method  of  paying  a  part  of  the  price  which  the  Stand- 
ard Company  was  willing  to  expend  for  the  acquisition  of  the  con- 
trolling interest  which  it  sought.  We  think  that  this  is  the  true 
character  of  the  contract,  notwithstanding  the  use  of  the  word 
"dividend"  therein ;  that  the  agreement  is  to  be  regarded  as  an  ab- 
solute agreement  to  pay  stated  sums  at  stated  periods,  representing 
deferred  payments  on  account  of  the  purchase  price  of  the  stock  in 
one  corporation  purchased  by  the  other ;  that  an  agreement  of  this 
nature  is  not  illegal,  inasmuch  as  the  acquisition  by  one  corpora- 
tion of  the  stock  of  another  is  expressly  sanctioned  by  the  law  of 
New  Jersey  (New  Jersey  Corporation  Law,  §  61,  P.  L.  1896,  p. 
294)  ;  that  it  is  not  immoral  or  against  public  policy ;  and  hence 
that  it  is  an  enforceable  contract,  and  was  properly  enforced  by 
the  judgment  in  this  action. 

Judgment  affirmed,  with  costs.  JENKS,  RICH,  and  MILLER,  JJ.,  con- 
cur ;  HOOKER,  J.,  not  voting. 


146  Misc.  Rep.  197.) 

GRAGG  V.  GRAGG  et  al. 

(Supreme  Court,  Special  Term,  Onondaga  County.    January,  1905.) 

1.  WlLIr-CONSTBUCTION  OF  BEQUEST. 

Where  testator  bequeathed  the  residue  of  his  estate  to  his  wife,  a  sub- 
sequent provision  that,  on  her  death  without  children,  one-half  should 
go  to  his  legal  heirs,  is  of  no  effect  If  It  means  If  the  wife  dies  during 
the  lifetime  of  the  testator,  and  will  be  construed  to  mean  If  she  dies 
after  him,  where  the  will  directs  her  to  pay  a  {^1,000  legacy  to  his  adopted 
daughter  out  of  his  estate  within  10  years  of  his  decease,  or  as  much 
sooner  as  she  may  be  able.  I 
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2.  SAV1&— CnABGB   ON    RCAL   ESTATE. 

A  provision  in  the  will  of  a  husband  that  his  wife,  to  whom  he  had 
devised  the  residue  of  his  estate  absolutely,  should  pay  a  |1,000  legacy 
to  his  adopted  daughter  out  of  his  estate,  was  a  charge  on  the  real  estate. 

3.  Same— Interest. 

Where  a  devise  of  real  estate  was  chargeable  with  a  legacy  to  be  paid 
by  the  devisee  within  10  years,  Iti  was  the  duty  of  the  devisee  to  pay  in- 
terest on  the  legacy. 

{VA,  Note.— For  cases  in  point,  see  vol.  49,  Cent.  Dig.  Wills,  S§  1847- 
1872.] 

4.  Same— Meboer  of  Legacies. 

Testator  devised  his  property  to  his  wife,  with  a  provision  that  on  her 
death  one-half  of  the  estate  should  go  to  his  legal  heirs.  He  gave  an 
adopted  daughter  $1,000,  making  the  legacy  a  charge  on  tlie  estate.  The 
daughter  assigned  the  legacy,  and  it  passed  by  will  to  the  widow.  Held, 
that  there  was  no  merger,  the  widow  never  having  the  sole  interest  in  the 
estate. 

Action  by  David  Gragg  against  De  Mott  Gragg  and  others. 
Judgment  for  plaintiff. 

One  Amby  Gragg  died  in  the  year  1883,  leaving  him  surviving  a  widow 
and  various  brothers  and  sisters.  The  plaintiff  is  the  only  son  of  Charles 
Gragg,  one  of  these  brothers,  who  died  in  1900.  The  rights  of  the  plaintiff 
depend  upon  the  construction  to  be  given  to  the  will  of  Amby  Gragg.  Its 
material  clauses  are  as  follows : 

"First.  I  give  and  bequeath  to  my  beloved  adopted  daughter,  Nellie,  the 
sum  of  One  Thousand  Dollars  ($1,000.00)  payment  to  be  made  as  follows 
(after  my  decease):  The  full  amount  of  One  Thousand  Dollars  ($1,000.00) 
ten  years  from  my  decease,  with  interest  annually  (to  be  paid  by  my  wife. 
Emma,  out  of  my  estate),  or  as  much  sooner  as  she  may  be  able  to  pay  the 
amoimt  at  her  option,  in  sums  of  One  Hundred  Dollars  ($100.00)  or  upwards. 

"Second.  I  give  and  bequeath  to  my  beloved  wife.  Emma,  all  the  rest  of 
my  real  and  personal  estate,  of  every  name  and  nature  whatsoever,  to  have 
and  to  hold  the  same,  her  heirs  and  assigns  forever. 

"Third.  But  in  case  of  the  decease  of  my  adopted  daughter,  Nellie,  without 
living  children,  then  the  above  mentioned  sum  of  One  Thousand  Dollars  ($1,- 
000.00)  to  go  to  my  beloved  wife,  Enmia. 

"Fourth.  In  case  of  the  death  of  my  beloved  wife,  Emma,  without  children, 
then  one-half  of  the  estate,  that  I  may  leave  to  her,  to  be  paid  to  my  legal 
heirs. 

"I  do  hereby  appoint  and  nominate  Christopher  C.  Chase  to  be  executor 
of  this,  my  last  will  and  testament." 

The  principal  of  the  $1,000  legacy  was  never  paid,  but  interest  was  paid  to 
the  legatee  until  September  25,  1900..  On  that  date  the  legacy  was  assigned 
to  Israel  E.  Glbbs.  Mr.  Gibba  died  in  1902,  leaving  a  will  by  which  he  be- 
queathed the  legacy  to  Mrs.  Gragg.  She  was  the  owner  of  it  at  the  time  of 
her  death.  The  estate  of  Mr.  Gragg  was  settled  up  November  11,  1884.  At 
that  time  $524.40  was  found  in  the  bands  of  the  executor,  which  was  paid 
over  to  Mrs.  Gragg,  to  be  applied  on  this  legacy.  Mrs.  Gragg  died  without 
issue  on  March  3,  1904,  leaving  a  will  by  which  she  bequeathed  her  property 
to  Nellie  Brown,  the  legatee  under  the  will  of  Mr.  Gragg,  and  to  one  Leonard. 

C.  L.  Hildreth,  for  plaintiff. 

G.  H.  Hooker,  for  defendants  Brown  and  others. 

E.  C.  Emerson,  for  defendant  Jacobs. 

Brown,  Carlisle  &  Hugo,  for  defendant  Albert  Gragg. 

ANDREW,  J.  Where  by  the  terms  of  a  will  a  devise  or  bequest 
is  made  to  A.,  followed  by  a  second  provision  that,  in  case  of  the 
death  of  A.  without  issue,  the  property  devised  or  bequeathed  shall 
go  to  B.,  the  "death  without  issue"  referretJbiJ^ijSbyd^tJOtering  the 
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lifetime  of  the  testator.  This  rule  yields,  however,  if  there  are  facts 
and  circumstances  which  reasonably  and  fairly  show  a  different  in- 
tention. Such  facts  and  circumstances  exist  in  the  present  case. 
Although  by  the  second  clause  of  his  will  Mr.  Gragg  bequeathed 
and  devised  absolutely  the  residue  of  his  estate  to  his  wife,  Emma, 
by  the  fourth  clause  he  provided  that,  in  case  of  the  death  of  his  said 
wife  without  children,  one-half  the  estate  that  he  might  leave  her 
should  be  paid  to  his  legal  heirs.  This  clause  has  no  force  if  the 
death  of  his  wife  during  the  lifetime  of  the  testator  is  intended.  In 
such  an  event  the  legacy  would  lapse,  and  the  whole,  not  the  half, 
of  his  residuary  estate  would  be  paid  to  his  heirs  or  next  of  kin. 
The  language  used  in  the  fourth  clause  is  also  inconsistent  with  the 
claim  that  the  testator  intended  the  death  during  his  lifetime.  In 
that  event  the  legacy  lapsed,  and  he  left  his  wife  nothing.  He 
uses  the  words,  however,  "one-half  of  the  estate  that  I  may  leave 
her."  As  he  left  her  nothing  unless  she  survived  him,  this  language 
can  only  mean  a  subsequent  death  of  the  wife  without  children. 
The  legacy  given  to  his  daughter  is  to  be  paid  "after  the  decease*' 
of  the  testator.  Yet  he  directs  his  wife,  not  the  executors,  to  make 
the  payments.  Obviously  he  contemplated  that  his  wife  would  sur- 
vive him.  By  her  death,  therefore,  he  had  reference  to  a  death  after 
his  own. 

As  Mrs.  Gragg  did  die  without  children,  one-half  of  the  estate  ' 
went  to  the  heirs  of  the  deceased.  As  to  the  $1,000  legacy,  it  was 
clearly  a  charge  upon  the  land  devised.  Colvin  v.  Young,  81  Hun, 
116,  30  N.  Y.  Supp.  689 ;  Towner  v.  Tooley,  38  Barb.  598 ;  Harris 
V.  Troup,  8  Paige,  423.  Although  title  to  this  legacy  was  at  one 
time  acquired  by  Mrs.  Gragg^  there  was  no  merger,  because  there 
was  never  united  in  her  the  sole  interest  in  the  entire  estate.  Nor 
were  any  rights  under  this  legacy  barred  by  the  statute  of  limita- 
tions. They  would  have  been  so  barred  except  for  the  fact  that 
interest  was  paid  thereon  until  1900..  Ordinarily  such  payments 
bind  only  the  one  making  them,  or  those  thereafter  succeeding  him 
in  title.  As  a  general  rule,  a  payment  of  interest  by  Mrs.  Gragg 
would  prevent  the  running  of  the  statute  only  as  against  herself 
and  her  property,  not  against  the  others  having  a  vested  interest  in 
the  same  estate.  Murdock  v.  Waterman,  145  N.  Y.  55,  39  N.  E.  829, 
Ti  L.  R.  A.  418;  Insurance  Co.  v.  McNeely,  166  111.  540,  46  N.  E. 
1130. 

It  may  well  be,  however,  that  in  this  case  the  payments  were  di- 
rected by  the  testator;  that  they  were  made  by  his  wife  in  pur- 
suance to  these  directions,  and  would  bind  any  one  having  any  fu- 
ture interest.  Yet,  as  it  may  be  claimed  that  only  the  first  lO'pay- 
ments  were  made  by  such  direction,  and  that  subsequent  payments 
of  interest  were  simply  by  way  of  damages  for  failure  to  comply 
therewith,  I  prefer  to  rest  my  decision  on  another  proposition. 

While  I  find  no  authority  for  it,  I  am  of  the  opinion  that  the  rule 
does  not  apply  where  a  contingent  estate  is  created.  In  such  a  case 
convenience  requires  that  the  person  entitled  to  the  immediate  estate 
should  be  considered  the  representative  of  all  interests,  and  that  his 
acts  should,  to  some  extent,  at  least,  and  except  as  limited  by  the 
real  property  law,  bind  those  who  may  possibly  become  interesting (c 
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later.  This  rule  is  applied  where  actions  affecting  real  property 
are  begun.  In  such  cases  those  having  merely  future  contingent  in- 
terests are  not  necessary  parties.  Jones,  Mort.  (5th  Ed.)  §  1401 ; 
Wilt.  Mort.  Forec.  §  150;  Brevoort  v.  Brevoort,  70  N.  Y.  136 ;  Eagle 
Fire  Ins.  Co.  v.  Cammet,  2  Edw.  Ch.  127 ;  Nodine  v.  Greenfield,  7 
Paige,  544,  34  Am.  Dec.  363. 

The  present  owners  of  this  legacy  gained  title  through  Mrs. 
Gragg.  Their  claims  are  limited  by  what  hers  might  have  been. 
It  appears  that  at  one  time  she  received  $525.40  from  the  personal 
estate  of  the  deceased — the  primary  fund  for  the  payment  of  this 
legacy — to  apply  on  the  same.  She  either  so  used  it,  or  should  have 
done  so.  In  either  event,  neither  she  nor  her  representatives  can 
be  heard  to  say  that  this  application  was  not  properly  made.  It  was 
her  duty  also  to  pay  the  interest  on  this  legacy  down  to  time  of  her 
death.  The  amount  thereof  which  may  now  be  charged  against  the 
real  estate,  therefore,  is  only  $474.60,  with  interest  thereon  from 
March  3,  1904. 

Findings  in  accordance  with  this  opinion  may  be  prepared,  and, 
if  not  agreed  upon,  will  be  settled  upon  proper  notice. 

Ordered  accordingly. 


WOOLSEY  V.  LONG  ISLAND  R.  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department    June  9,  1905.) 

Cabbiebs— Loss  OF  Baggage— Limiting  Liability. 

Defendant's  common-law  liability  for  loss  of  a  valise  delivered  to  it 
from  a  residence  by  a  servant  therein  for  shipment  to  plaintiff  is  not  lim- 
ited by  a  receipt  delivered  by  defendant  purporting  to  do  so,  the  servant 
not  having  been  in  plaintiff's  employ,  but  having  merely  undertaken  to 
deliver  the  valise  when  called  for,  and  she  not  having  been  informed  of 
the  contents  of  the  receipt 

Appeal  from  Municipal  Court  of  New  York. 

Action  by  George  M.  Woolsey  against  the  Long  Island  Railroad 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Argued  before  BARTLETT,  JENKS,  HOOKER,  RICH,  and 
MILLER,  JJ. 

L.  J.  Carruthers,  for  appellant. 

Francis  R.  Foraker,  for  respondent, 

RICH,  J.  The  recovery  by  the  plaintiff  was  for  damages  alleged 
to  have  been  sustained  by  reason  of  the  loss  of  a  dress  suit  case 
and  its  contents,  which  were  delivered  by  a  servant  to  the  Long 
Island  Express  Company,  a  department  of  the  defendant  company, 
from  a  residence  in  Flushing,  Long  Island,  where  the  plaintiff  had 
been  visiting,  for  shipment  and  delivery  to  the  plaintiff  in  New  York 
City.  The  driver  of  defendant  company  to  whom  the  suit  case  was 
delivered  left  a  receipt  for  the  same  with  the  servant,  incorporating 
therein  the  name  of  the  plaintiff  and  his  address,  and  he  testified  on 
the  trial  that  he  asked  the  servant  the  value  of  the  bag,  and  that 
she  replied  that  she  did  not  know,  and  there  was  nobody  else  in  the 
house.     He  thereupon  wrote  on  the  receipt:     "Value  asked;    not 
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^ven.  O.  R." — ^the  "O.  R."  meaning  at  owner's  risk.  The  receipt 
left  by  the  driver  was  upon  the  usual  blank  partly  written  and  part- 
ly printed,  and  provided,  among  other  things,  that  the  defendant 
was  not  to  be  held  liable  or  responsible  for  any  loss  or  damage  to 
said  property,  or  any  part  thereof,  whether  by  reason  of  negligence 
or  otherwise,  as  carrier  or  bailee,  beyond  the  sum  of  fifty  dollars, 
"at  which  sum  said  property  is  hereby  valued,  unless  the  just  and 
true  value  thereof  is  stated  herein,"  and  that  the  party  accepting 
the  receipt  agreed  to  the  conditions  therein  contained.  The  serv- 
ant denied  that  any  inquiry  was  made  as  to  the  value,  or  that  she 
stated  that  there  was  no  one  else  in  the  house.  She  admitted, 
however,  that  a  receipt  was  handed  to  her,  which  she  destroyed 
without  reading,  and  without  knowledge  or  information  as  to  its 
contents.  The  learned  justice  presiding  at  the  trial  found  for  the 
plaintiff,  and  held  that  he  was  entitled  to  recover  for  the  loss  of 
this  suit  case  and  contents,  and  that  defendant's  liability  is  not 
limited  to  $50. 

In  this  view  we  concur.  The  only  question  for  our  determination 
is  whether  the  common-law  responsibility  of  the  defendant  is 
limited  by  the  delivery  of  the  receipt  to  the  servant,  not  in  plain- 
tiff's employ,  and  who  had  only  undertaken  to  deliver  the  suit  case 
to  the  defendant  when  called  for.  There  is  no  pretense  that  the 
agent  of  the  defendant  informed  her  of  the  contents  of  the  receipt, 
and  the  presumption,  in  view  of  the  finding  of  the  trial  court,  is 
that  nothing  was  said  as  to  the  value  of  the  property  which  the 
defendant  undertook  to  deliver.  We  think  there  was  no  special 
contract  in  consequence  of  the  delivery  of  the  receipt  under  the 
circumstances  which  would  limit  defendant's  liability.  Springer  v. 
Westcott,  166  N.  Y.  123,  69  N.  E.  693 ;  Strong  v.  Long  Island  R.  R. 
Co.,  91  App.  Qiv.  442,  86  N.  Y.  Supp.  911. 

The  judgment  should  be  affirmed,  with  costs.  All  concur; 
HOOKER,  J.,  not  voting. 


JONES  V.  FUCHS  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department    June  9,  1905.) 

Attachment— Statutes— Wakrant--Service.  , 

Code  Civ.  Proo.  §  638,  provides  that,  In  attachment,  service  of  the 
summons  by  publication  must  be  commenced  within  30  days  after  the 
granting  of  the  warrant.  Held  that,  where  publication  of  service  was 
not  commenced  within  the  required  time,  the  court  had  no  authority 
to  extend  Its  jurisdiction  by  an  order  extending  the  time. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  William  G.  Jones  against  Frederick  Waldemar  Fuchs 
and  others.  From  a  judgment  vacating  a  writ  of  attachment 
granted  against  the  property  of  defendant  Alexander  Henry  Davis, 
plaintiff  appeals.    Affirmed. 

Argued  before  BARTLETT,  WOODWARD,  RICH,  and  MIL- 
LER, JJ. 

Horace  Graves,  for  appellant. 

Godfrey  Goldmark,  for  respondents.  Digitized  by  GoOqIc 
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WOODWARD,  J.  Two  warrants  of  attachment  have  been  is- 
sued against  the  property  of  defendant  Davis.  The  first  of  these 
was  obtained  on  the  24th  day  of  August,  1904,  and  was  vacated  be- 
cause the  plaintiff  failed  to  produce  an  adequate  surety.  It  like- 
wise appears  that  there  was  some  question  about  the  proper  service 
of  the  papers  under  an  order,  but  this  is  not  material  to  the  de- 
termination of  this  appeal.  A  second  attachment  was  procured  on 
the  2d  day  of  December,  1904,  but  no  service  or  order  of  publication 
was  procured  up  to  January  3,  1905,  on  which  date  an  order  was 
entered  extending  the  time  to  serve  the  summons  20  days,  and  on 
the  23d  day  of  January,  1905,  publication  was  begun  and  continued 
the  required  time.  At  Special  Term  the  warrant  of  attachment 
has  been  set  aside,  and  the  plaintiff  appeals. 

Gaining  jurisdiction  by  attachment  is  strictly  a  statutory  pro- 
ceeding, and  the  rule  is  well  settled  that  the  statute  must  be  fol- 
lowed in  detail.  Section  638  of  the  Code  of  Civil  Procedure  pro- 
vides that  the  warrant  may  be  granted  by  a  judge  of  the  court,  or 
by  any  county  judge,  to  accompany  the  summons,  or  at  any  time 
after  the  commencement  of  the  action  and  before  final  judgment 
therein;  but  it  provides  that  "personal  service  of  the  summons 
must  be  made  upon  the  defendant,  against  whose  property  the  war- 
rant is  granted,  within  thirty  days  after  the  granting  thereof;  or 
else,  before  the  expiration  of  the  same  time,  service  of  the  summons 
by  publication  must  be  commenced,  or  service  thereof  must  be 
made  without  the  state,  pursuant  to  an  order  obtained  therefor,  as 
prescribed  in  this  act ;  and  if  publication  has  been,  or  is  thereafter 
commenced,  the  service  must  be  made  complete,  by  the  continuance 
thereof."  The  service  of  the  summons  was  attempted  to  be  made 
by  publication,  and  such  publication  should  have  been  commenced 
within  30  days  from  the  2d  day  of  December,  1904,  or  not  later 
than  the  1st  day  of  January,  1905.  The  1st  day  of  January,  1905, 
fell  on  Sunday ;  Monday  became  the  legal  holiday,  under  the  pro- 
visions of  the  statutory  construction  law ;  and  on  Tuesday,  the  3d 
day  of  January,  an  order  was  entered  extending  the  time  to  serve 
the  summons  20  days,  and  on  the  23d  day  of  January,  20  days  from 
the  third  day  of  that  month,  the  publication  was  commenced.  If 
the  appellant  is  right  in  his  contention,  then  the  provision  of  section 
638  of  the  Cpde  of  Civil  Procedure  that  "personal  service  of  the 
summons  must  be  made  upon  the  defendant,  *  *  *  within  thir- 
ty days  after  the  granting  thereof ;  or  else,  before  the  expiration  of 
the  same  time,  service  of  the  summons  by  publication  must  be 
commenced,"  is  a  nullity.  The  court,  which  gains  jurisdiction  only 
when  the  moving  party  has  complied  with  the  provisions  of  the  law, 
may  gain  jurisdiction  by  an  order  in  an  action  where  it  has  no 
jurisdiction,  beyond  the  statutory  jurisdiction,  during  a  period  of 
30  days  gained  by  reason  of  the  warrant  of  attachment.  This  is 
not  a  general  jurisdiction;  it  is  a  preliminary  jurisdiction,  which 
is  at  an  end  at  the  expiration  of  30  days  from  the  granting  of  the 
warrant,  and  the  court  is  without  power  to  extend  the  time.  Blos- 
som V.  Estes,  84  N.  Y.  614,  617 ;  Bernheimer  v.  Ricketts,  91  N.  Y. 
668,  669;   Kieley  v.  Manufacturing  Co.,  147  N.  Y.  620,  622,  42  N. 
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E.  260.     In  the  Blossom  Case,  supra,  the  court,  in  considering  ap- 
parently conflicting  sections  of  the  Code,  say  : 

•The  sections  may  be  read  together  and  both  stand.  They  are  satisfied 
by  a  constrnction  which  treats  the  action  as  existing  for  the  purpose  of  sup- 
porting the  attachment  during  the  time  specified,  liable  to  be  continued  upon 
defined  terms,  but  ending  by  lapse  of  time  if  those  terms  are  not  compiled 
with,  and  therefore  incapable  of  supporting  any  further  proceedings." 

The  plaintiff,  by  neglecting  to  act  within  the  30  days,  permitted 
the  court  to  lose  jurisdiction,  and  that  jurisdiction  could  not  be  re- 
vived by  the  court.    See  Taylor  v.  Troncoso,  76  N.  Y.  599. 

The  order  appealed  from  should  be  aflirmed,  with  costs. 

Order  affirmed,  with  $10  costs  and  disbursements.    All  concur. 


RAZEY  V.  J.  B.  COLT  CO. 
(Supreme  Court,  Appellate  Diylsion,  Second  Department    June  9,  1905.) 

1.  Wabbantt— Lawful  Use  of  Thing  Sold. 

One  selling  an  article  with  a  warranty  that  it  Is  safe  has  a  right  to 
suppose,  in  the  absence  of  notice  to  the  contrary,  that  It  will  be  used  in 
a  lawful  manner. 

2.  Same— Consequential  Damaoes— Negligence. 

One  may  not  recover  consequential  damages  for  breach  of  warranty 
that  an  article  bought  is  safe,  where  his  negligence  contributes  to  the 
accident. 

Appeal  from  Trial  Term,  Orange  County. 

Action  by  James  Razey  against  the  J.  B.  Colt  Company.  From 
a  judgment  for  plaintiff,  and  from  an  order  denying  a  motion  for 
new  trial,  defendant  appeals.     Reversed. 

Argued  before  BARTLETT,  WOODWARD,  JENKS,  RICH, 
and  MILLER,  JJ. 

Nelson  S.  Spencer,  for  appellant. 

John  C.  R.  Taylor,  for  respondent. 

MILLER,  J.  Gas  escaping  from  a  carbide  feed  generator  pur- 
chased by  the  plaintiff  of  the  defendant  was  ignited  by  a  lighted 
gas  jet  in  the  room,  causing  an  explosion,  from  which  the  plaintiff 
sustained  personal  injuries;  and  he  brings  this  action  to  recover 
damages,  alleging  a  breach  of  warranty.  The  generator  was  used 
by  him  in  his  business  as  a  photographer  in  an  apartment  occupied 
by  him  in  the  city  of  New  York.  He  testifies  that  he  informed  the 
defendant  of  the  place  and  manner  of  the  intended  use  of  the  ma- 
chine, and  that  it  warranted  it  to  be  safe  for  the  purpose.  The 
plaintiff  had  used  acetylene  gas  generators  before,  and  it  is  evident 
that  he  appreciated  something  of  the  danger  of  the  use  of  such  a 
generator  in  an  apartment,  because  he  practically  admits  expressing 
a  desire  that  the  machine  should  be  so  delivered  as  to  conceal  its 
identity  from  the  other  tenants  in  the  building ;  explaining  that  he 
thought  it  might  make  them  nervous.  No  claim  is  made  of  any 
negligence  in  the  manufacture  of  the  machine,  or  of  any  latent  de- 
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fects  in  it;  the  claim  of  the  plaintiff  being  based  solely  upon  the 
proposition  that  the  machine  was  not  in  fact  safe  for  the  use 
to  which  it  was  put.  The  defendant  denies  the  warranty,  and  also 
denies  that  the  plaintiff  informed  it  of  the  manner  in  which  he 
proposed  to  use  the  machine.  An  ordinance  of  the  city  of  New 
York  forbade  the  use  of  an  acetylene  gas  generator  in  a  room  where 
there  was  artificial  light.  It  also  prohibited  their  use  in  a  building 
such  as  the  plaintiff  was  using  the  apparatus  in  at  the  time  of  the 
explosion. 

We  may  assume  that  the  evidence  of  the  plaintiff  tended  to 
establish  a  special  warranty,  for  breach  of  which  consequential  dam- 
ages were  recoverable.  Wood  v.  Anthony  &  Co.,  79  App.  Div. 
Ill,  79  N.  Y.  Supp.  829 ;  Bruce  v.  Fiss,  Doerr  &  Carroll  Horse  Co., 
47  App.  Div.  273,  62  N.  Y.  Supp.  96. 

Among  others,  the  following  requests  to  charge  were  made  and 
disposed  of  as  indicated : 

"(7)  That  Mr.  Colt  had  the  right  to  presume,  In  the  absence  of  notice  or 
reasonable  ground  for  notice  to  the  contrary,  that  Mr.  Razey  would  use  the 
generator  in  a  proper  and  careful  manner  generally,  and  in  accordance  with 
the  laws,  ordinances,  and  regulations  of  the  locality  in  which  he  might 
use  it.  The  Court:  I  refuse  to  charge  No.  7  as  requested.  I  will,  however, 
charge  so  much  of  No.  7  as  follows :  That  Mr.  Colt  had  the  right  to  presume^ 
in  the  absence  of  notice  or  reasonable  ground  for  notice  to  the  contrary,  that 
Mr.  Razey  would  use  the  generator  in  a  proper  and  careful  manner  general- 
ly.   The  balance  I  refuse  to  charge." 

"(9)  That,  even  if  the  jury  find  that  defendant  warranted  the  generator  to 
be  entirely  safe,  if  they  find  that  the  accident  would  not  have  occurred  but 
for  the  failure  of  the  plaintiff  to  use  proper  care  in  its  management  and  in- 
stallation, plaintiff  cannot  recover.  The  Court:  I  decline  to  charge  that  in 
the  language  of  the  request,  but  I  do  charge  as  follows:  If  you  find  that 
the  defendant  warranted  the  generator  to  be  entirely  safe,  and  the  accident 
occurred  solely  through  the  failure  of  the  plaintiff  to  use  proper  care  in  its 
management  and  installation,  then  the  plaintiff  cannot  recover." 

**(13)  That  if  the  jury  find  that  the  defendant  warranted  the  generator,  as 
alleged,  and  that  it  waq  unsafe,  nevertheless,  if  the  accident  was  caused  or 
contributed  to  by  any  negligence  on  Mr.  Razey 's  part,  he  cannot  recover.  The 
Court:  The  thirteenth  is  refused." 

Exceptions  were  duly  taken  to  each  refusal  of  the  court  to  charge 
as  requested.  The  charge  of  the  court  eliminated  all  question  as 
to  the  effect  of  a  violation  by  the  plaintiff  of  the  city  ordinance,  and 
also  all  question  as  to  the  negligence  of  the  plaintiff,  except  such 
negligence  was  the  sole  cause  of  the  accident,  and  in  this  respect 
we  think  the  court  erred.  If  the  plaintiff's  story  is  true — that  he 
informed  the  defendant  of  the  place  and  manner  of  the  proposed 
use  of  the  machine — then  any  question  as  to  the  violation  of  the 
ordinance  may  possibly  have  been  eliminated,  but  this  was  denied 
by  the  defendant;  and  the  jury  might  have  found  that  the  defend- 
ant warranted  the  machine  to  be  safe,  and  still  that  the  plaintiff  did 
not  inform  it  of  his  intention  to  use  the  machine  in  a  room  where 
there  was  a  lighted  gas  jet.  The  plaintiff  knew  that  this  machine 
was  dangerous  if  not  properly  used.  A  reasonable  construction  of 
the  warranty  limits  it  to  the  suitable  and  proper  use  of  the  ma- 
chine, and,  in  the  absence  of  notice  to  the  contrary,  we  think  the 
vendor  had  a  right  to  assume  that  the  machine  would  be  used  in 
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a  lawful  manner,  and  that  the  warranty  was  not  intended  to  apply 
to  anything  but  a  lawful  use,  and  that  therefore  the  first  request  to 
which  attention  has  been  called  was  proper.  But  if  we  are  wrong 
in  this,  it  was  clearly  error  to  exclude  all  consideration  of  the  plain- 
tiff's negligence,  unless  it  was  the  sole  cause  of  the  accident. 
Where  the  plaintiff  seeks  to  recover  damages  for  a  breach  of  a 
general  warranty,  which  are  usually  the  difference  between  the 
value  of  the  thing  as  it  is  in  fact  and  as  it  was  warranted  to  be, 
the  question  of  negligence  does  not  enter;  but,  where  he  seeks  to 
recover  consequential  damages,  he  should  not  be  permitted  to  re- 
cover for  his  own  negligence.  It  has  frequently  been  said  that  such 
damages  are  recoverable  as  may  reasonably  be  said  to  have  been 
within  the  contemplation  of  the  parties.  Warranty  is  not  insur- 
ance, and  there  is  nothing  in  this  contract  to  indicate  that  either 
party  supposed  the  defendant  was  to  answer  for  the  plaintiff's  care- 
lessness. If  it  is  impossible  to  separate  the  consequences  of  the 
plaintiff's  negligence  from  the  consequences  of  the  defendant's 
breach  of  warranty,  then  the  plaintiff  must  be  limited  to  general 
damages,  for  otherwise  he  is  permitted  to  recover  for  his  own  fault. 
We  can  discover  no  reason  why  he  should  be  permitted  to  recover 
any  damages  which  his  own  negligence  has  contributed  to  produce, 
and  no  authority  has  been  cited  by  the  respondent  in  support  of 
such  a  proposition.  This  court  said  in  Bruce  v.  Fiss,  Doerr  & 
Carroll  Horse  Co.,  supra,  "But  where  it  is  sought  to  recover  for 
consequential  damages  on  a  breach  of  warranty,  the  plaintiff  him- 
self must  be  without  fault,"  and  we  think  this  is  so  whether  the 
fault  of  the  plaintiff  is  the  sole  cause  of  the  injuries,  or  whether  it 
merely  contributes  thereto. 

For  these  reasons  the  judgment  and  order  should  be  reversed, 
and  a  new  trial  granted ;  costs  to  abide  the  event.    All  concur. 


PEOPLE  ex  rel.  PINIGAN  v.  BOARD  OF  EDUCATION  OF  CITY  OP 
NEW  YORK. 

(Supreme  Ck>iirt,  Appellate  Division,.  Second  Department.    June  9,  1905.) 

L  Municipal  Cobposattons— Schools— Teacheb  in  Town  Annexed  to  New 

YOBK— PeBMANENT  EliPLOYMENT. 

One  who  was  a  teacher  in  a  town  at  the  time  of  its  consolidation  with 
the  city  of  Greater  New  York,  and  who  at  that  time  held  a  school  com- 
missioner's certificate,  was  not  thereby  entitled  to  become  a  member  of 
the  permanent  teaching  force  of  the  city,  and  her  status  as  a  member  of 
the  teaching  force  was  not  affected  by  the  subsequent  issuance  to  her 
of  a  first  grade  school  commissioner's  certificate. 

2.  Bams— Teicpobaby  License— Dutt  to  Make  Pebkanent. 

Laws  1901,  p.  1774,  c.  718  (Revised  Amended  Greater  New  York  Char- 
ter, I  1089),  declaring  that  at  the  close  of  the  third  year  of  continuous 
successful  service  of  a  teacher  the  city  superintendent  may  make  a  tem- 
porary license  permanent,  does  not  require  the  superintendent  to  make 
a  license  permanent  under  such  circumstances. 

S.  Bams— Issuance  of  Tempobabt  License. 

Under  Laws  1901,  p.  1774,  c.  718  (Revised  Amended  Greater  New  York 
Charter,  f  1089),  providing  that  at  the  close  of  the  third  year  of  con- 
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tinuous  successful  service  of  a  teacher  the  city  superintendent  may  make 
a  temporary  license  permanent,  the  issuance  of  a  special  license  to  a 
teacher  who  has  served -three  years  under  a  temporary  license  is  not  a 
determination  by  the  superintendent. that  the  teacher  is  entitled  to  » 
permanent  license. 

Appeal  from  Special  Term,  Kings  County. 

Mandamus  by  the  people,  on  the  relation  of  Rose  M.  Finigan, 
against  the  board  of  education  of  the  city  of  New  York.  From  a 
final  order  dismissing  an  alternative  writ,  relator  appeals.     Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD, 
HOOKER,  and  MILLER,  JJ. 

David  Ross,  for  appellant. 

James  D.  Bell  (William  Hughes,  on  the  brief),  for  respondent. 

MILLER,  J.  The  relator  was  a  teacher  in  the  town  of  Flushing, 
county  of  Queens,  at  the  time  of  its  consolidation  with  the  greater 
city,  and  was  the  holder  of  a  second-grade  school  commissioner's 
certificate,  which,  by  its  terms,  expired  July  31,  1900.  She  contin- 
ued to  teach  under  a  temporary  license  issued  by  the  city  superin- 
tendent for  the  period  of  one  year,  at  the  expiration  of  which  time 
it  was  successively  renewed  twice,  the  last  renewal  expiring  June 
30,  1902.  She  continued  to  teach,  however,  under  a  special  license, 
up  to  January,  1903,  when  she  was  notified  by  the  city  superintend- 
ent that,  owing  to  an  unsatisfactory  report  upon  her  work,  her 
license  would  not  be  renewed  further.  .She  now  claims  that  both 
because  she  was  a  teacher  in  the  territory  included  in  the  greater 
city  at  the  time  of  the  consolidation,  and  because  of  the  further  fact 
that  she  has  taught  three  years  continuously  under  a  temporar}' 
license  twice  renewed,  she  is  entitled  to  a  permanent  license,  and 
that,  having  retained  her  as  a  teacher  under  the  special  permit  after 
the  expiration  of  the  three  years  of  service,  the  city  superintendent 
cannot  now  be  heard  to  say  that  her  work  was  not  successful,  but 
that  the  provision  of  section  1089  of  the  Revised  Amended  Charter 
(chapter  718,  p.  1774,  Laws  1901)  :  "At  the  close  of  the  third  year 
of  continuous,  successful  service,  the  city  superintendent  may  make 
the  license  permanent,"  is  mandatory. 

The  mere  fact  that  the  relator  was  a  teacher  at  the  time  of  the 
consolidation,  and  held  a  school  commissioner's  certificate,  did  not 
entitle  her  to  become  a  member  of  the  permanent  teaching  force  of 
the  greater  city.  The  issuance  to  her  of  a  first-grade  school  com- 
missioner's certificate  thereafter  did  not  affect  her  status  as  a  mem- 
ber of  the  teaching  force  of  said  city.  To  succeed,  therefore,  she 
must  establish  the  proposition  that  the  word  "may,"  in  the  portion 
of  the  section  quoted,  means  "must."  After  a  teacher  has  become 
a  member  of  the  permanent  force,  she  is  protected  by  statute  from 
removal  except  upon  charges  preferred  and  an  opportunity  to  be 
heard,  and  it  cannot  be  that  it  was  ever  designed  by  the  statute  to 
take  away  from  the  licensing  power  all  discretion  in  the  first  in- 
stance. The  fact  that  the  teacher's  tenure  in  office  is  so  carefully 
guarded  necessitates  the  greater  care  on  the  part  of  the  superin- 
tendent in  making  temporary  licenses  permanent^  and  requires  that 
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his  discretion  should  not  be  interfered  with.  No  reason  is  sug- 
gested why  the  permissive  language  of  the  statute  should  be  con- 
strued as  mandatory.  It  is  unnecessary  to  consider  the  cases  relied 
upon  by  the  relator,  because  in  each  the  teacher  held  a  permanent 
certificate  or  its  equivalent.  The  fact  that  the  probationary  term 
of  three  years  was  extended  by  the  superintendent  by  special  li- 
cense cannot  avail  the  relator,  because  the  additional  opportunity 
afforded  her  to  demonstrate  her  fitness  to  receive  a  permanent 
license  cannot  be  construed  as  a  determination  by  the  superintend- 
ent that  she  was  entitled  to  one. 
The  order  should  be  affirmed,  with  costs.    All  concur. 


HARTMAN  v.  COLLINS.  Superintendent  of  BuUdings. 

(Supreme  Court,  Appellate  Division,  Second  Department    June  9,  1905.) 

L  Btjildino  Permits— Plans— Amenduxnt—Faoilities  fob  Egress— Build- 
ing Superintendent— Mandamus. 

New  York  Building  Code,  S  108,  provides  that  in  all  buildings  of  a 
public  character.  Including  restaurants,  etc.,  intended  to  be  used  for 
public  assemblage,  passageways  shall  be  arranged,  as  the  department  of 
buildings  shall  direct,  to  facilitate  egress  in  case  of  fire  and  accident. 
Held  that,  where  a  proposed  amendment  of  the  plans  of  a  building  to 
be  used  for  a  restaurant  was  not  satisfactory  to  the  building  superin- 
tendent. It  was  error  to  grant  a  peremptory  mandamus  requiring  him  to 
approve  such  plans  without  prejudice  to  his  right  to  point  out  specifical- 
ly any  lawful  requirements  in  respect  to  stairways,  galleries,  or  other- 
wise, and  require  them  to  be  complied  with. 

Z  Same. 

Mandamus  should  not  be  granted  to  compel  action  by  the  building  de- 
partment of  a  city  in  advance  of  the  preparation  and  adoption  of  proper 
plans,  but  only  to  compel  action  when  plans  afPordiug  no  legitimate 
ground  of  objection  have  been  arbitrarily  or  unreasonably  condemned. 

Appeal  from  Special  Term,  Kings  County. 

Application  by  Marx  Hartman  for  peremptory  writ  of  mandamus 
against  Peter  J.  Collins,  as  superintendent  of  buildings  of  the  city 
of  New  York  for  the  borough  of  Brooklyn,  to  compel  defendant  to 
approve  a  proposed  amendment  to  a  plan  for  the  construction  of  a 
building,  and  to  issue  a  permit  therefor.  From  an  order  granting 
the  writ,  defendant  appeals.     Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  MILLER,  JJ. 

James  D.  Bell  (John  E.  Walker,  on  the  brief),  for  appellant. 
George  W.  Martin,  for  respondent. 

HIRSCHBERG,  P.  J.  In  the  month  of  October,  1904,  the  pe- 
titioner submitted  plans  for  the  erection  of  a  building  in  Brooklyn, 
which  were  duly  approved,  and  a  permit  was  issued.  The  plans 
provided  for  a  three-story  building  to  be  used  for  bowling  alley  pur- 
poses, the  building  to  be  85  feet  by  33  feet  in  length  and  breadth, 
and  44  feet  in  height.  They  provided  for  an  interior  stairway  lead- 
ing from  floor  to  floor,  four  feet  in  width,  and  for  an  exterior  iron 


Digitized  by  CjOOQ IC 


64  94  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

and  128  New  York  State  Reporter 

fire  escape,  three  feet  in  width.  In  the  month  of  February,  1905, 
the  petitioner  applied  for  permission  to  amend  the  plans  by  pro- 
viding for  the  construction  of  a  gallery  on  the  inside  of  the  third 
floor,  and  to  use  that  floor  for  banqueting  or  restaurant  purposes 
instead  of  for  bowling  alleys,  to  accommodate  not  more  than  250 
people.  The  additional  means  of  egress  proposed  was  an  additional 
exterior  iron  fire  escape  three  feet  in  width.  The  commissioner  of 
buildings  regarded  the  accommodation  provided  for  egress  as  in- 
adequate to  the  uses  of  the  changed  conditions  proposed,  and  re- 
fused to  approve  the  amendment  and  to  issue  a  permit  for  the 
change. 

While  the  order  appealed  from  imperatively  requires  the  superin- 
tendent of  buildings  to  accept  the  proposed  amendment  and  to  issue 
a  permit  thereon,  it  contains  in  addition  this  qualification,  viz. : 

*'This  appUcatlon  is  granted  without  prejudice  to  the  superintendent  of 
public  buildings,  pointing  out  specifically  any  lawful  requirements  in  respect 
to  stairways,  galleries  or  otherwise,  and  requiring  them  to  be  complied  with.*' 

In  other  words,  the  order  requires  the  issuance  of  a  peremptory 
writ  of  mandamus  compelling  the  superintendent  to  approve  the 
amended  plan,  but  without  prejudice  to  his  right  to  make,  and  to 
compel  compliance  with,  whatever  lawful  changes  he  may  see  fit 
to  order. 

Our  attention  is  called  to  no  authority  for  the  granting  of  the  or- 
der, and  reason  suggests  none.  Section  108  of  the  Building  Code 
of  the  city  of  New  York  provides  that : 

"In  all  buildings  of  a  public  character,  such  as  hotels,  churches,  theatres, 
restaurants,  railroad  depots,  public  halls,  and  other  buildings  used  or  in- 
tended to  be  used  for  purposes  of  public  assembly,  amusement  or  instruction, 
•  ♦  ♦  the  halls,  doors,  stairways,  seats,  passageways  and  aisles  ♦  ♦  • 
shall  be  arranged  as  the  department  of  buildings  shall  direct  to  facilitate 
egress  in  cases  of  fire  and  accident,  and  to  afford  the  requisite  and  proper 
accommodation  for  the  public  protection  in  such  cases.*' 

The  order,  taken  as  a  whole,  indicates  that  the  plan  proposed  by 
the  petitioner  is  regarded  by  the  learned  court  at  Special  Term  as 
inadequate,  and  that  the  discretion  vested  in  the  superintendent  of 
buildings  has  been  wisely  exercised  in  its  rejection.  In  such  cir- 
cumstances, the  application  for  the  writ  should  have  been  denied. 
The  office  of  a  mandamus  is  not  to  compel  action  by  the  building 
department  in  advance  of  the  preparation  and  adoption  of  proper 
plans,  but  only  to  compel  action  when  plans  affording  no  legitimate 
ground  of  objection  have  been  arbitrarily  or  unreasonably  con- 
demned. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements, 
and  the  motion  denied,  with  costs.    AH  concur. 
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LORD  V.  EQUITABLE  LIFE  ASSUR.  SOC.  OF  UNITED  STATES  et  a!. 
(Supreme  Ooort,  Special  Term*  Nassau  Ck>unty.    May  26,  1905.) 

L  Insubanob    OoicPANT— Chabtbr—Ambndicent— Resebvation    of    POWEl  — . 
Statutes— OoNSTBucnoN. 

Laws  1853,  p.  887,  c.  463,  authorized  the  incorporation  of  stock  life  in- 
surance companies.  Section  11  (page  890)  made  companies  organized 
under  the  act  subject,  except  as  to  annual  statements  and  other  matters 
therein  otherwise  specially  proYlded  for,  to  all  provisions  of  the  Revised 
Statutes  in  relation  to  corporations,  so  far  as  applicable.  No  provision 
of  the  act  expressly  reserved  the  power  to  alter  or  amend  the  charter 
of  any  company  formed  thereunder.  1  Rev.  St.  p.  600,  §  8,  provided  that 
the  charter  of  every  corporation  should  be  subject  to  alteration,  suspen- 
sion, and  repeal,  in  the  discretion  of  the  Legislature.  Held,  that  a  con- 
tention that  1  Rev.  St  p.  600,  §  8,  was  not  applicable  to  a  corporation 
organized  under  Laws  1858,  p.  887,  c.  463,  because  it  was  ''otherwise 
specially  provided"  by  section  20  (page  896)  of  the  act*  that  the  charters 
of  companies  organized  thereunder  should  continue  until  repealed,  was 
untenable. 

2.  Bamx. 

In  the  absence  of  language  reserving  the  power  to  amend  and  repeal, 
or  of  language  clearly  inconsistent  and  in  conflict  with  such  reservation 
of  power,  the  general  provisions  of  1  Rev.  St  p.  600,  §  8^  that  the  charter 
of  every  corporation  shall  be  subject  to  alteration,  suspension,  and  re- 
peal, in  the  discretion  of  the  Legislature,  are  a  part  of  every  statute  un- 
der which  a  coriK>ratlon  may  be  formed,  qualifying  the  act,  entering 
into  and  forming  a  part  thereof;  and  in  view  of  Laws  1858,  p.  887,  c. 
463,  authorizing  the  incorporation  of  stock  life  insurance  companies,  pro- 
viding (section  20  [page  896])  that  every  charter  created  by  or  under  the 
laws  of  the  state  for  the  purposes  in  the  act  set  forth  shall  continue  until 
repealed,  and  section  11  (page  890),  providing  that  companies  formed 
thereunder  shall  be  subject  to  all  the  provisions  of  the  Revised  Statutes 
in  relation  to  cori)oratlons,  so  far  as  applicable,  except  as  to  annual 
statements  and  other  matters  in  the  act  othen^ise  specially  provided  for, 
and  in  view  of  the  fact  that  the  act  contains  no  provision  inconsistent 
with  such  reserved  power,  and  does  not  otherwise  provide,  the  charter 
of  a  company  formed  under  the  act  continues  until  repealed,  subject  to 
the  statutory  reserved  power,  within  constitutional  limitations,  to  alter 
the  charter. 

8.  SaHB— OONSTITUTXONAL  LAW. 

Ck>nst  1846,  art.  8,  §  1,  and  CJonst  1894,  art.  8,  §  1,  providing  that  cor- 
porations may  be  formed  under  general  laws,  but  shall  not  be  created 
by  special  act,  except  for  municipal  purposes,  and  in  cases  where,  in  the 
Judgment  of  the  Legislature,  the  objects  of  the  corporation  cannot  be 
obtained  under  general  laws,  and  that  all  general  laws  and  special  acts 
passed  pursuant  thereto  may  be  altered  from  time  to  time  or  repealed, 
affords  no  authority  for  amending  the  charter  of  a  corporation. 

4.  Same— Adoption  of  Amendment— Sufficiency. 

Insurance  Law  (Laws  1892,  p.  1955,  c.  690)  8  52,  providing  that  every 
domestic  corporation  may,  by  a  vote  of  the  majority  of  its  directors,  ac- 
cept the  provisions  of  the  chapter,  and  amend  its  charter  to  conform  to 
the  same,  and  that  every  domestic  corporation  may  amend  its  charter 
by  inserting  therein  any  matter  which  might  have  been  originally  in- 
serted, contemplates  cori)orate  action  by  the  board  of  directors  only; 
and  hence  an  amendment  merely  assented  to  by  owners  of  a  majority 
of  the  shares  of  stock,  without  a  corporate'  meeting  having  been  held,  is 
not  binding  on  the  minority  stodcholders. 

5.  Sams— Pbopebtt  Rights. 

In  an  election  of  directors  of  a  stock  corporation,  where  the  charter 
does  not  otherwise  provide,  a  share  of  stock  is  a  voting  unit ;  and,  in  the 
94N.Y.S.--« 
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absence  of  some  controlling  statutory  charter  or  by-law  restriction,  the 
right  of  a  fitxx*khokter  to  vote  his  shares  at  corporate  electloms  is  an 
incident  of  .ownership  of  the  shares,  inhering  to  the  holder  under  the 
principles  of  tlie  coxmnon  law,  aod  is  In  the  nwture  of  property* 

6.  Sakb-^omstttutioiiai*  Law— Dbfbivatiok  or  Pbopsbtt  Ri(»tb. 

A  stock  life  Insurance  company  was  formed  under  Laws  1858,  p.  887, 
c.  463,  authorizing  comt>anles  formed  thereunder  to  provide  by  charter 
the  mode  of  exercising  their  corporate  powers,  the  manner  of  electing 
directors  and  officers,  and  the  time  of  their  election.  Its  charter  pro- 
vided that  the  shares  of  its  €ai)ital  stook  should  be  personal  property ; 
that  the  holders  might  reoeive  a  semiannual  dividend  not  to  exeesd  8% 
per  cent..;  that  the  earnings  and  receipts  of  the  company  should  be  ac- 
cumulated ;  that  the  cotrporate  powers  should  be  vested  in  a  board  «f  52 
directors*  and  should  be  exercised  by  them  and  such  officers  and  agents 
as  they  might  appoint  and  empower;  that  they  ahould  elect  annually 
from  among  their  number  a  president;  that  each  member  of  the  board 
should  be  the  proprietor  of  at  least  5  shares  of  stock ;  that  the  num- 
ber might  be  reduoed  by  its  action  to  not  less  than  24;  that  directors 
should  be  elected  by  ballot,  a  plurality  of  votes  electing ;  that  every  stock- 
holder should  be  entitled  to  one  vote  for  every  share  of  stock  held  by 
him,  and  that  the  vote  might  be  given  in  person  or  by  proxy;  that  the 
board,  after  giving  notice  at  the  two  previous  meetings,  might,  by  a  vote 
of  three-fourths  of  all  the  directors,  provide  that  each  life  policy  holder 
who  should  be  insured  in  not  less  than  $5,000  should  be  entitled  to  one 
vote,  but  that  such  vote  should  be  given  personally  and  not  by  proxy; 
that  the  business  should  be  conducted  on  the  "mutual  plan";  and  that 
each  policy  holder  should  be  credited  with  an  eatiitable  share  of  the  net 
surplus  after  its  ascertainment  by  the  officers.  The  company's  business 
resulted  in  the  accumulation  of  a  surplus.  Beld,  that  a  proposed  amend- 
ment of^ecbactet  providing  that  the  board  of  directors  mi^t  be  di- 
minlsh*^  to  ^;  that  the  directors,  each  of  whom  should  be  a  policy 
holder  or  a  proprietor  of  at  least  five  shares  of  the  capital  stock,  should 
be  chosen  by  ballot  by  the  stockholders  and  policy  holders  of  the  com- 
pany, six  vacancies  occurring  annually  to  be  filled  by  a  plurality  vote 
of  the  stockholders,  and  the  other  seven  to  be  filled  by  a  plurality  vote 
of  the  policy  holders — each  policy  holder,  having  been  such  for  12  months 
prior  to  the  time  of  the  election,  being  entitled  to  one  vote,  which  might 
be  given  in  person  or  by  proxy — as  to  stockholders  objecting,  and  who 
J  claimed  an  Interest  in  the  surplus,  is  repugnant  to  the  federal  and  state 
\  constitutional  provisions  forbidding  the  deprivation  of  property  without 
due  process  of  law. 

Suit  by  Franklin  B.  Lord  against  the  Equitable  Life  Assurance 
Society  of  the  United  States  and  others.  On  motion  to  restrain 
pendente  lite  the  adoption,  execution,  filing,  and  effectuation  by  the 
board  of  directors  of  the  society  of  a  proposed  amended  charter. 
Motion  granted  in  part. 

Edward  H.  Shepard  and  Henry  De  Forest  Baldwin,  for  plaintiff. 
William  B.  Homblower,  Adrian  H.  Joline,  William  N.  Cohen,  and 
Bainbridge  Colby,  for  defendant  society. 

Samuel  Untermyer,  for  defendants  Mclntyre  and  Hyde. 
George  Zabriskie,  for  defendants  Morse  and  Kennedy. 
Fredk.  S.  Duncan,  for  defendant  De  Navarro. 

y  MADDOX,  J.  The  right  and  the  power  of  control,  unless  rc- 
stricted  by  the  owner's  act  or  by  operation  of  law,  are  elements  and 
attributes  of  property;  and  this  action  involves  the  management 
and  control,  whether  by  the  stockholders  alone,  or  by  the  policy 
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holders  and  stockholders  conjunctively,  of  the  defendant  society, 
a  stock  corporation  created  in  1859  under  and  pursuant  to  a  general 
law  (chapter  463,  p.  887,  of  the  Laws  of  1853,  and  the  amendments 
thereto),  "to  make  insurance  upon  the  lives  of  individuals,  and 
every  insurance  appertaining  thereto,  or  connected  therewith;  and 
to  grant,  purchase,  or  dispose  of  annuities/' 

Plaintiff  seeks  pendente  lite  to  restrain  the  adoption,  execution,,  •^ 
and  filing,  and  the  effectuation  by  the  board  of  directors  of  the 
Equitable  Society,  of  a  proposed  amended  charter,  having  for  its 
main  purpose  what  has  come  to  be  familiarly  known  as  the  mutual- 
ization  of  the  corporation — the  conferring  upon  all  of  its  policy 
holders  of  the  right,  in  person  or  by  proxy,  to  vote  for  and  to  elect 
a  majority  of  the  directors  of  the  company;  thus  working  a  change 
in  the  manner  of  control  of  the  corporate  powers  of  the  company — 
a  radical  change  from  the  provisions  of  the  present  charter  as  to 
the  constitution  of  the  board,  and  also  as  to  the  manner  of  electing 
a  majority  of  the  directors. 

The  importance  of  this  motion  is  very  great,  and  its  serious  char- 
acter to  all  concerned  is  fully  appreciated  by  the  court.  As  with 
every  question  presented  to  a  court  for  solution,  the  motion  here 
should  not  be  decided  one  way  or  the  other  without  full  and. 
careful  consideration,  thought,  and  study,  and  then  with  great 
catrtion,  lest  irreparable  injury  be  unwittingly  done  by  reason  of  the 
erroneous  granting  or  withholding  of  the  relief  sought  An  in- 
junctive order  should  not  in  any  event  be  granted,  unless  to  prevent 
some  present  and  immediate  injury,  of  an  irremediable  character^ 
which  would  follow,  and  by  reason  of  which  injury  those  seeking 
such  injunctive  relief  would  suffer  great  damage  and  a  grave 
wrong,  were  it  not  granted. 

By  the  statute  above  referred  to  it  was  enacted,  among  other 
things,  that  "no  company  shall  be  organized  under  this  act  for  the 
purposes  mentioned  in  the  first  department  [and  such  were  the 
purposes  of  the  defendant  society]  with  a  less  capital  than  one 
hundred  thousand  dollars,"  to  be  invested  in  the  stocks  therein  de- 
fined, and  that  securities  to  a  like  amount  shall  be  deposited  with 
and  held  by  the  State  Comptroller  "as  security  for  policy  holders*' 
(section  6,  c.  463,  p.  888,  Laws  1853,  amended  by  chapter  551,  p.  1029^ 
Laws  1853)  ;  that  the  charter  shall  set  forth  "the  mode  and  manner 
in  which  the  corporate  powers  of  the  company  are  to  be  exercised ;: 
the  manner  of  electing  trustees  or  directors  and  officers,  ♦  *  * 
and  the  time  of  such  election ;  the  manner  of  filling  vacancies;  the 
amount  of  capital  to  be  employed;  and  such  other  particulars  as 
may  be  necessary  to  explain  and  make  manifest  the  objects  and 
purposes  of  the  company,  and  the  manner  in  which  it  is  to  be  con- 
ducted" (section  3)  ;  that  "the  corporators,  or  the  trustees  or  di- 
rectors, as  the  case  may  be,  *  *  *  shall  have  power  *  *  * 
to  make  such  by-laws,  not  inconsistent  with  this  act  or  the  Consti- 
tution and  laws  of  this  state,  as  may  be  deemed  necessary  for 
the  management  of  its  affairs ;  *  *  *"  (section  10,  p.  890)  ; 
that  "all  companies  formed  under  this  act  shall  be  deemed  and 
taken  to  be  bodies  corporate  and  politic,    *    ♦    ♦    and  ^^R(^gjp 
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subject  to  all  the  provisions  of  the  Revised  Statutes  in  relation  to 
corporations,  so  far  as  the  same  are  applicable,  except  in  regard  to 
annual  statements  and  other  matters  herein  otherwise  specially 
provided  for"  (section  11)  ;  that,  upon  any  such  company  relinquish- 
ing its  business,  the  comptroller,  "on  being  satisfied  by  the"  proofs 
and  in  the  manner  as  therein  provided  "that  all  debts  and  liabilities 
of  every  kind  are  paid  and  extinguished,"  shall  deliver  up  to  the 
company  the  securities  so  held  by  him  (section  19,  p.  895);  and 
that  "evfiry  charter  created  by  or  under  the  laws  of  this  state  for 
the  purposes"  in  said  act  set  forth  "shall  continue  until  repealed" 
(section  20,  p.  896). 

The  Revised  Statutes  then  provided  that  "the  term  'monied  cor- 
porations,' as  used  in  this  title,  shall  be  construed  to  mean  every 
corporation  *  *  *  authorized  by  law  to  make  insurance"  (1 
Rev.  St.  p.  698,  §  51) ;  that  "at  every  election  of  directors"  of  a 
moneyed  corporation  "no  person  shall  be  admitted  to  vote  directly, 
or  by  proxy,  except  those,  in  whose  name  the  shares  of  stock 
*  *  *  shall  stand  *  *  *  and  shall  have  *  *  *  stood, 
for  at  least  thirty  days  previous  to  the  election,"  on  the  books  of 
the  corporation  (Id.  p.  596,  §  36) ;  that  the  "charter  of  every  cor- 
poration, that  shall  hereafter  be  granted  by  the  Legislature,  shall  be 
subject  to  alteration,  suspension  and  repeal,*in  the  discretion  of 
the  Legislature"  (Id.  p.  600,  §  8)  ;  and  that  "upon  dissolution  of  any 
corporation  *  *  *  unless  other  persons  shall  be  appointed  by 
the  I/egislature,  or  by  some  court  of  competent  authority,  the  di- 
rectors *  *  *  shall  be  the  trustees  of  the  creditors  and  stock- 
holders of  the  corporation  dissolved,  and  shall  have  full  power  to 
settle  the  affairs  of  the  corporation,  collect  and  pay  the  outstanding 
debts,  and  divide  among  the  stockholders  the  money  and  other  prop- 
erty that  shall  remain  after  the  payment  of  debts  and  necessary 
expenses"  (Id.  §  9). 

The  defendant  society  was  incorporated  with  a  capital  of  $100,- 
000,  divided  into  1,000  shares,  each  of  the  par  value  of  $100;  and  by 
its  charter  it  was  provided,  among  other  things,  unnecessary  to 
refer  to  here,  as  follows:  That  the  shares  of  capital  stock  "shall 
be  personal  property,  transferable  only  on  the  books  of  the  com- 
pany, in  conformity  with  its  by-laws";  that  the  holders  thereof 
"may  receive  a  semiannual  dividend  *  *  *  not  to  exceed  three 
and  one-half  per  cent.,"  payable  at  the  times  and  in  the  manner 
designated  by  the  directors,  and  that  the  earnings  and  receipts  of 
the  company,  over  and  above  the  dividends,  losses,  and  expenses, 
shall  be  accumulated  (article  3) ;  that  the  corporate  powers  of  the 
company  shall  be  vested  in  a  board  of  52  directors,  and  shall  be  exer- 
cised by  them  and  such  officers  and  agents  as  they  may  appoint 
and  empower;  that  a  majority  of  the  board  shall  be  citizens  of  this 
state,  and  each  "shall  be  a  proprietor  of  at  least  five  shares  of  said 
capital  stock" ;  that  the  number  of  the  board  may  be  diminished,  by 
its  action,  to  not  less  than  twenty-four;  that  the  directors  shall  be 
elected  by  ballot,  a  plurality  of  votes  electing,  and  that  "in  the  elec- 
tion of  directors,  every  stockholder  in  the  company  shall  be  entitled 
to  one  vote  for  every  share  of  stock  held  by  him,  and  such  vote  may 
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be  given  in  person,  or  by  proxy.  At  any  time  *  *  *  the  board 
of  directors,  after  giving  notice  at  the  two  previous  meetings,  may, 
by  a  vote  of  three-fourths  of  all  the  directors,  provide  that  each 
life  policy  holder,  who  shall  be  insured  in  not  less  than  five  thousand 
dollars,  shall  be  entitled  to  one  vote  at  the  annual  election  of  di- 
rectors, but  such  vote  shall  be  given  personally,  and  not  by  proxy" 
(article  4) ;  that  the  insurance  business  of  the  company  "shall  be 
conducted  on  the  mutual  plan";  and  that  each  policy  holder  shall 
be  credited  with  an  equitable  share  of  the  net  surplus  after  ^ts  ascer- 
tainment by  the  officers  of  the  company,  which  said  equitable  share 
shall  be  applied  to  the  purchase  of  an  additional  amount  of  in- 
surance or  of  an  annuity,  in  manner  and  at  such  interest  as  the 
directors  shall  designate,  or  be  applied  in  reduction  of  future  pre- 
miums, or  paid  to  tfie  persons  entitled  to  receive  the  same  (article 

In  so  far  as  is  material  on  this  motion,  it  will  be  seen  that  the 
proposed  amended  charter  provides:  That  the  capital  stock  shall 
continue  to  be  $100,000,  consisting  of  1,000  shares,  which  shall  be 
personal  property,  transferable  only  on  the  books  of  the  company 
in  conformity  with  its  by-laws.  That  the  stockholders  may  re- 
ceive a  semiannual  dividend,  not  to  exceed  3J4  per  centum,  payable 
at  the  time  and  in  the  manner  designated  by  the  directors,  and  that 
the  earnings  and  receipts,  over  and  above  the  dividends,  losses,  and 
expenses,  shall  be  accumulated.  Article  3.  That  the  corporate 
powers  of  the  company  shall  be  vested  in  a  board  of  directors,  to 
be  exercised  by  such  board  and  such  officers  and  agents  as  they 
may  from  time  to  time  appoint  and  empower ;  the  board  to  consist 
of  52  persons,  which  number  may,  by  action  of  the  board,  be  dimin- 
ished to  not  less  than  28.  That  the  directors,  each  of  whom  shall 
be  a  policy  holder,  or  a  proprietor  of  at  least  five  shares  of  said  cap- 
ital stock,  and  a  majority  of  whom  shall  be  citizens  of  this  state, 
shall  be  chosen  by  ballot  by  the  stockholders  and  the  policy  holders 
of  the  company  in  the  following  manner:  Six  of  the  vacancies 
occurring  annually  to  be  filled  by  a  plurality  vote  of  the  stock- 
holders, each  stockholder  being  entitled  to  one  vote  for  every  share 
of  stock  held  by  him,  and  the  other  seven  vacancies — the  board  be- 
ing divided  into  four  classes,  of  13  each,  and  the'term  of  one  class 
expiring  each  year — to  be  filled  by  a  plurality  vote  of  the  policy 
holders  of  the  company ;  each  policy  holder,  having  been  such  for 
at  least  12  months  prior  to  the  time  of  the  election,  being  entitled 
to  one  vote,  which  may  be  given  in  person  or  by  proxy.  That,  in 
event  of  the  number  of  directors  being  reduced,  the  directors  to  be 
elected  by  the  stockholders  and  policy  holders,  respectively,  shall 
be  in  proportion  as  is  six  to  seven;  these  proportions  not  to  be 
changed  without  the  consent  of  three-fifths  of  the  stockholders. 
Article  4. 

Plaintiff  claims  that  there  is  no  authority  or  power  in  the  defend- 
ant corporation  to  amend  its  charter  in  the  form  as  is  contemplated 
by  the  proposed  plan  of  mutualization,  so  called,  but  that  its  "charter 
shall  continue  until  repealed,"  as  provided  by  section  20  of  the  act 
under  which  it  was  incorporated,  or  until  the  company  shall,  by  the 
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action  of  it»  stockholders,  determine  to  relinquish  its  business  (sec- 
tion 19);  that  any  statutory  or  constitutional  reservation  of  pow- 
er, if  there  be  any  applicable  to  the  defendant  company,  to  so 
amend  the  charter  of  a  stock  company,  would  be  subversive  and  in 
<ierogation  of  the  vested  property  rights  of  the  stockholders,  and 
lience  in  conflict  with  the  provisions  of  the  federal  and  state  Consti- 
tutions, In  this  contention  all  of  the  defendants  who  have  inter- 
vened, excepting  Mclntyre  and  Hyde,  have  joined,  while,  on  the 
other  hand,  counsel  for  the  defendant  company  urge  that  the  stat- 
utory (1  Rev.  St.  p.  600^  §  8)  and  the  constitutional  (article  8,  § 
I,  Const.  1846)  reservations  of  power  to  alter,  suspend,  and  re- 
peal corporate  charters,  and  general  laws  and  special  acts  for  the 
formation  and  creation  of  corporations,  together  with  the  pro- 
visions of  section  52  of  the  insurance  law  (chapter  d90,  p.  1D55,  Laws 
1892,  as  amended),  are  applicable  to  the  Equitable  Society  and  to 
its  charter,  and  are  ample  authority  for  the  axioptioa,  execution,  and 
filing,  after  approval  by  the  proper  state  officers,  of  the  proposed 
amended  charter.  Counsel  for  the  interveners  Mclntyre  and  Hyde 
argued  that  the  power  of  anaendment  is  dependent  upon  the  consent 
of  a  majority  of  the  stock,  and  that,  such  majority  having  so  assent- 
ed, though  no  corporate  meeting  of  the  stockholders  has  at  an^  time 
been  called  or  held  for  action  on  such  proposed  change,  it  is  suf- 
•ficient  to  give  effect  to  the  pro4)Osed  amended  charter ;  the  require- 
ments of  section  52  of  the  iixsurance  law  being  complied  with. 

Corporations  can  be  created  only  fay  some  sovereign  authority. 
This  may  be  by  a  special  act,  or  they  may  be  formed  under  and  pur- 
suant to  general  laws,  when  authority  to  so  enact  shall  have  been 
given  to  the  Legislature  by  appropriate  constitutional  provision. 
When  created  by  special  act,  that  act  of  incorporation  is  the  charter 
of  the  corporation  so  created,  while,  when  formed  pursuant  to  the 
provisions  of  a  general  law,  its  charter  is  the  declaration,  the  cer- 
tificate, or  the  articles  of  incorporation,  as  the  case  may  be,  duly 
exe^cuted  and  filed,  after  compliance  with  all  the  requiremenits  of 
the  statutes  in  such  cases  provided. 

The  charter  of  a  stock  corporation  is,  as  between  the  corporation 
and  its  stockholders,  and  as  to  the  stockholders  inter  sese,  an  exe- 
cuted contract.  It  is  a  continuing  grant  of  corporate  power.  Long 
Island  W.  S.  Co.  v.  Brooklyn,  166  U.  S.  686,  694,  17  Sup.  Ct  718,  41 
Iv.  Ed.  1165.  And  all  applicable  provisions  of  a  general  law  under 
which  a  corporation  has  been  formed,  not  expressly  set  forth  in  its 
certificate  or  articles  of  incorpoaration,  are  to  be  read  into,  and  taken 
to  be  a  part  of,  its  charter,  as,  for  example  here,  the  limitation  upon 
the  defendant  company  acquiring  real  estate  except  for  the  pur- 
poses and  in  the  manner  as  provided  by  section  9,  c.  463,  p,  890,  of 
the  act  of  1853,  and  also  as  to  the  character  of  the  securities  in  which 
its  capital  was  to  be  invested  (section  6,  amended  by  ch.  551,  p.  1029, 
Laws  1853). 

There  is  in  the  act  of  1853  no  express  reservation  of  power  to 
alter  or  amend  the  charter  of  any  company  "formed"  thereunder, 
and  there  is  no  provision  in  the  charter  of  the  defendant  company 
for  an  alteration  or  amendment  thereof,  save  tliat,  by  appropriate 
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action  of  the  board  of  directors,  the  number  of  the  directors  may 
be  diminished,  and  certain  life  policy  holders  may  be  accorded 
the  right  to  vote  in  person  for  directors.  Article  4.  But  the  by- 
laws, rules,  and  regulations  o£  the  company  may  he  amended  or 
repealed  by  the  board  of  directors.    Article  ft. 

In  the  absence  of  language  reserving  the  power  to  amend  and 
repeal,  or  of  language  clearly  inconsistent  and  in  conflict  with  such 
reservation  of  power,  the  general  provisions  of  the  Revised  Stat- 
utes must  be  deemed  a  part  of  every  statute  creating  a  corporation, 
or  under  which  a  corporation  may  be  formed.  They  qualify  the 
general  act,  and  enter  mto  and  form  part  of  every  graaX  thereunder, 
and  such  statutory  provision  of  reservation  of  power  continued  to 
be  the  law  from  18d8  until  repealed  in  1890  (chapters  568,  5€4,  pp. 
1060,  1066);  b«t  the  same  provision  was  re-enacted  in  1895  (see 
ch24>ter  6/3^2,  p.  452)  as  section  40  of  the  general  corporation  law, 
and  is  still  continued  in  force.  It  is  the  law  to-day.  The  reasons 
for  the  reservation  of  power  to  alter  and  amend  are  too  well  known 
and  appreciated  to  call  for  discussion  hese.  They  have  been  the 
subject  o£  much  debate  ever  since  the  celebrated  Dartmouth  College 
Case,  and  this  court  caoi  add  nothing  thereto. 

By  the  express  language  of  the  statute  of  1858  (chapter  463,  p. 
887),  the  defendant  company,  having  been  "formed"  thereunder, 
was  made  "subject,  *  *  ^  accept  in  regard  to  annual  state- 
ments and  other  matters"  therein  "otherwise  specially  provided 
for"  (section  11,  p.  890),  to  all  the  "pcovi»oas  cd  the  Revised  Stat- 
utes in  relation  to  corporations,  so  far  as  the  same  are  applicable," 
and  these  provisions  included_Uie  r^ierved.  power  of  "aiterati<M|^, 
suspension  and  i!epeal^.iir  the,  disccetjon  of  the  Legislature/^  But 
It  IS  contended  by  plaintiflE  that  the  acTof  lU^^  has,  aslolEe  power 
of  alteration,  otherwise  specially  provided,  in  that,  the  company 
having  been  "created  *  *  ♦  for  the  purposes"  therein  set  forth, 
its  "charter  ♦  *  *  shaJl  continue  until  repealed"  (section  20), 
and  that  this  last  provision  is  so  inconsistent  with  and  repugnant 
to  any  reserved  power  of  alteration  that  the  two  cannot  be  recour 
ciled,  for,  if  the  charter  is  to  continue  until  repealed,  then  that  there 
can  meantime  be  no  alteration  or  amendment,  no  suspension  thereof. 
The  power  to  repeal  is  certainly  contemplated,  since  the  charter  is 
to  continue  until  repealed,  and  a  suspension  is  likewise  provided  for, 
sinctj  "upon  *  ♦  *  relinquishing  its  business,"  and  after  "all 
debts  and  liabilities  of  every  kind  are  paid  and  extinguished,"  the 
Comptroller  shall  deliver  up  to  the  company  the  seciurities  held  by 
liim  (section  19). 

Now,  can  it  be  said  that  by  an  amendment  thereto  the  charter  is 
not  continued?  If  not,  then  what  becomes  of  the  charter?  Does 
a  suspension  f oUow  an  alteration  or  amendment  ?  Has  it  then  ceased 
to  exist,  though  not  repealed  ?  True,  it  may  not  be  in  its  original 
langiiage,  and  may  be  different  in  form,  but  it  is  still  the  charter 
of  the  comj^any.  To  amend  is  to  change  or  modify  for  the  better, 
and  an  amendment  is  an  alteration  or  change  for  the  better,  while 
an  alteration  involves  a  change  or  modification  in  some  respect. 
Webster's   Diet.    An  amendment  is  of   necessity   an   alteration, 
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though  an  alteration  may  not  be  an  amendment,  since  an  alteration 
may  be  a  complete  change,  and  not  a  change  for  the  better.  In  so 
far  as  relates  to  the  question  here  under  consideration,-  the  words 
"altered"  and  "alteration,"  as  used  in  the  Revised  Statutes  and 
the  Constitution,  refer  to  and  mean  a  change  by  way  of  legislative 
amendment.  For  illustration,  take  the  act  of  1863  under  which  the 
Equitable  Society  was  formed ;  that  act  has  frequently  been  amend- 
ed— been  altered  in  some  of  its  parts- — but  it  still  continued  to  be 
the  act  of  1863  until  its  repeal  by  chapter  690,  p.  1965,  of  the  Laws 
of  1892,  though  as  amended.  And  so  upon  the  argument  of  this  mo- 
tion that  statute  was  continually  referred  to  by  counsel  as  the  act 
of  1853.  Since  there  is  nothing  inconsistent  therewith,  and  as  the 
act  of  1853  did  not  otherwise  provide,  it  follows  that  the  "charter 
shall  continue  until  repealed,"  subject  meantime,  however,  to  the 
statutory  reserved  power,  within  constitutional  limitations,  to  alter 
the  charter  of  any  corporation  formed  under  and  pursuant  to  the 
provisions  of  that  act. 

At  the  time  of  the  enactment  of  the  statute  of  1853  the  G^nstitu- 
tion,  adopted  in  1846,  provided  that  "corporations  may  be  formed 
under  general  laws ;  but  shall  not  be  created  by  special  act,  except 
for  municipal  purposes,  and  in  cases  where,  in  the  judgment  of  the 
Legislature,  the  objects  of  the  corporation  cannot  be  attained  un- 
der general  laws.  All  general  laws  and  special  acts  passed  pur- 
suant to  this  section  may  be  altered  from  time  to  time  or  repealed** 
(article  8,  §  1)  ;  and  that  provision  has  since  continued,  and  is  now 
to  be  found,  in  the  same  language,  in  section  1,  art.  8,  of  the  Consti- 
tution of  1894.  The  power  is  to  alter  or  repeal  "general  laws"  un- 
der and  pursuant  to  which  corporations  may  be  formed,  "and  spe- 
cial acts"  creating  corporations,  and  hence  has  reference  to  the 
creating  power — ^the  enabling  and  creating  acts. 

Referring  to  the  proceedings  and  debates  of  the  constitutional 
convention  of  1846,  it  will  be  seen  that  two  propositions  having 
for  their  purpose  the  express  reservation  of  power  to  amend  charters 
of  corporations  failed  of  adoption.  One  was  that  "all  corporations 
shall  be  subject  to  all  such  general  laws  as  the  Legislature  mav  from 
lime  to  time  enact  *  *  *"  (Croswell  &  Sutton,  172),  and  the 
other  that  "all  powers  acquired  under  general  laws  shall  be  liable 
to  alteration  and  extinguishment  by  law"  (Id.  744). 

The  intention  of  the  framers  of  the  Constitution  is  to  be  first 
sought  from  the  words  made  use  of,  and,  if  there  be  no  ambiguity 
of  expression — if  the  language  used  be  plain  and  clear — ^then  the 
usual  and  ordinary  meaning  and  significance  shall  be  given  thereto. 
**Effect  must  be  given  to  the  intent  as  indicated  by  the  language  em- 
ployed." Settle  V.  Van  Evrea,  49  N.  Y.  280,  28 J.  It  is  unnecessary 
to  argue  that  a  corporate  charter  is  not  a  general  law,  or  that  a  gen- 
eral law  for  the  formation  of  corporations  is  not  a  corporate  charter, 
though  the  general  law  provides  and  indicates  the  essentials  of  the 
charter  of  a  corporation  to  be  created  thereunder.  Hence  the  lan- 
guage of  the  section  under  consideration  must  be  given  its  literal 
*  meaning,  and  the  constitutional  reservation  relates  to  laws,  to  stat- 
utes, and  not  to  the  creatures  of  the  statutes.    Thepower  reseiYgd 
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is  to  alter  or  repeal/not  the  charters^of  corporations  created  thergbx-,  \ 
or  tormed  thereunder,  but  jhe  general  lajvf  under  which  corpora-  j 
TionFmay  be  "formed  and  sf^ecial  acts  creating  corporations. 

In  People  v.  O'Brien,  111  N.  Y.  1,  18  N.  E.  &92,  2  L.  R.  A.  355,  7 
Am.  St.  Rep.  684,  speaking  of  this  section,  Chief  Judge  Ruger  said 
(page  45,  111,N.  Y.,  page  700,  18  N.  E.,  2  L.  R.  A.  255,  7  Am.  St. 
Rep.  684) : 

**The  obvious  intent  of  the  constitutional  reservation  was  to  remove  any 
doubt  as  tothe  power  of  the  Legislature  to  amend  or  repeal  laws^^  wbeiner 
g&ieral  or  Bgecial,  au^Kffii^sd  by  that  iiistruiBenTTor  the  formation  of  cor- 
porations, and  seemed  to  leave  the  provisions  of  the  Revised  Statutes  in  re- 
lation to  reserved  power  over  charters  in  full  force  and  effect    It  will  be 
observed  that  the  Constitution    •    •    •"    provides  ''specially  for  the  amend- 
ment  and  repeal  of  statutes  alone,  but  the  Revised  Statutes    •    *    •    are 
addressed  specially  to  the  subject  of  the  annulment  and  repeal  of  charters 
created  under  such  statutes.    It  seems  to  us  that  these  provisions  relate  to  /  < 
different  subjects,  viz.,  the  repeal  of  ^aws,  and  the  aigulment  of  charters  s 
fo^ed  under  such  laws,  and  that  1Ee~  power  "^  go  onedoes  ^ot~naturaIIyl\ 
or_^Opgrl>  iacludir]ffie"pcwer_tQ^do_Qie  other.    Albany^TToffhern  R.  Ck>.  v./ 


or  ^operi>  laciude^Tne  power  to  go  tne  otner.    Albany  Kortnern  k.  uo.  v 
Brownell,  24  N.  Y.  846.    Certainly  the  repeal  of  a  law  authorizing  corpora- (^ 
tions  would  not  destroy  organizations  formed  under  it,  nor  would  the  an- \ 
nnlment  of  a  charter  affect  the  law  under  which  it  was  created.    •    •    •  * 
It  must  be  assumed  that  the  framers  of  the  Constitution,*  as  well  as  the  Legis-     \ 
lature,  used  the  yui^guage  employed  by  them  intelligently  and  according  to     j 
its  common  and  customary  signification,  and,  when  they  spoke  of  the  annul-     ) 
ment  and  repeal  of  acts  and  laws  alone^  4id^  not  intend  t^  ^^mhrarA  ^[yprtoffl     1 
jsj^.    These  two  subjects  have  frequently  been  the  occasion  of  legislative 
action,  and,  since  the  restrictions  upon  the  power  of  the  Legislature  to  grant 
spedal  charters,  there  is  no  reason  to  suppose  that  they  did  not  use  the  lan- 
guage employed  in  its  literal  sense,  and  especially  so  when  both  subjects 
were  immediately  within  the  contemplation  of  the  lawmakers." 

It  is  to  be  noticed,  and  it  may  well  be  remarked,  that  the  learned 
chief  judge,  in  so  much  of  his  opinion  as  is  quoted,  speaks  of  "the 
repeal  of  laws,  and  the  annulment  of  charters"  formed  under  such 
laws,  not  of  the  alteration  or  amendment  of  charters,  and  a  reason 
for  this  can  readily  be  found,  for  the  question  of  primal  importance 
in  that  case  was  whether  chapters  271,  310,  pp.  445,  492,  of  the  Laws 
of  1886,  growing  out  of  the  statutory  annulment  and  repeal  of  the 
charter  of  the  Broadway  Surface  Railroad  Company,  and  assuming 
to  deal  with  corporate  franchises  and  property,  were  constitutional 
and  within  any  statutory  or  constitutional  reserved  power;  and  it 
will  be  seen  that  the  constitutional  provision  there  quoted,  consid- 
ered, and  passed  upon  is  the  one  under  consideration  here  (sec- 
tion 1,  art.  8). 

In  the  same  case,  at  General  Term  (46  Hun,  519),  Judge  Landon 
wrote  that : 

"As  an  academic  question,  we  might  concede  that  the  legislative  power  to 
repeal  has  reference  to  laws,  and  not  to  the  creatures  organized  or  formed  un- 
der the  laws.    •    •    •"    Page  525. 

And  Judge  Learned,  that: 

"It  Is  in  accordance  with  these  views  that  the  Ck>n8titution,  in  that  same 
section,  provided  that  all  general  laws  and  special  acts  passed  pursuant  there- 
to might  be  altered  from  time  to  time  or  repealed.  It  made  no  provision  for 
the  alteration  or  repeal  of  a  corporation  formed  under  a  general  law.  The 
alteration  or  repeal  contemplated  was  of  a  law,  not  of  a  private  contract 
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made  under  a  law,  and  the  alteratlofi  oc  repeal!  of  at  general  law  is  not  the 
same  as  the  alteration  or  repeal  of  a  contract  made  under  such  a  law. 
•  •  •  As  the  Constitution,  therefore,  does  not  authorize  the  annulling  of  a 
contract  of  incorporation  made  under  the  general  law,  we  may  take  its  lan- 
guage as  by  Implicatioii  denying  such  power.    •    •    ••'    Page  545. 

Xhis  coiirt  Jxag  been  referred  to  no  authority  holding  othera^ise^ 
as  totlie  effect  to  be  given  to  trie"S€Ctroft"~6rthe  Constitution,  in  queP" 
tion,  and  the  conclusion  of  the  Court  of  Appeals  in  the  O'Brien 
Case  must  obtain  on  this  motion. 

A  consideration  of  the  caae&  cited  on  this  branch  of  the  mfotiom  by 
•counsel  for  the  defendant  compatiy  show»  that  in  every  instance, 
excepting  Looker  v.  Maynard,  179  XJ-  Sl  46,  21  Sup.  Ct.  2i  45  L.  Ed. 
79,  there  was  a  reservation  of  power,  either  constitutional  or  stat- 
utory, to  alter  and  anijend  corporate  charters ;  and  the*  Looker  Case 
cannot  be  considered  as  a  controlling  authority  upon  the  constitu- 
tional question  here  under  discussion,  for  that  case  involved  a  re- 
view of  Attorney  General  v.  Looker,  111  Mich.  49&,  69  N.  W.  939. 
in  which  the  Supreme  Court  of  Michigan  (the  highest  court  in  that 
state)  ruled  that  the  Constitution  of  Michigan  reserved  the  right 
to  amend,  alter,  or, repeal  the  law  under  which  the  Michigan  Mutual 
I^f e  Insurance  Company  was  formed,  and  that  such- reserved  power 
applied  to  and  affected  its  charter.  The  decision'  or  the  state  court 
can  have  no  extraterritorial  force,  and  the  United  States  Supreme 
Court,  in  sustaining  the  ruling  there,  simply  followed,  its  principle 
of  giving  the  same  construction  to  the  statutes  of  a  state  as  is  given 
by  the  highest  court  of  that  state,  unless  such  construction  "conflict 
with  or  impair  the  efficacy  of  some  provision  of  the  federal  Consti- 
tution or  of  a  federal  statute,  or  a  rule  of  general  commercial  law." 
Stutsman  County  v.  Wallace,  142  U.  S.  293,  306,  12  Sup.  Ct.  227^  35 
L.  Ed.  1018.  In  Schurz  v.  Cook,  148  U.  S..397, 441,,  13  Sup.  Ct.  645, 
37  L.  Ed.  498  (Mr.  Justice  Jackson  delivering  the  opinion),  that 
court,  in  speaking  of  the  construction:  by  out  Court  of  Appeals  of  a 
statute  of  this  state,  held  that  "this  construction  of  the  statutes  of 
the  state  by  its  highest  court  is  of  controlling,  ajuthority."  And 
to  the  same  tenor  and  effect  are  Shelby  v.  Guy,  11  Wheat  361, 
365,  6  L.  Ed.  495;  Green  v.  Neal,  6  Pet.  291,  297,  8  L.  Ed.  402; 
Louisiana  v.  Pillsbury,  105  U.  a  278,  294,  26  L.  Ed..  1090;  Bucher 
V.  Cheshire,  125  U.  S.  555,  579,  8  Sup.  Ct  974,  31  L.  Ed  795; 
Gormley  v,  Clark,  134  U.  S-  338,  348,  10  Sup.  Ct  554,  33  L.  Ed.  909 ; 
Douglass  V.  Kentucky,  168  U.  S.  488,  501,  18  Sup.  Ct  199,  42  L.  Ed. 
553 ;  Stearns  v.  Minnesota,  179  U-  S.  223,  232,.  21  Sup.  Ct  73,  45  L. 
Ed.  162. 

Thus  the  constitutional  reservation  applies  to  "general  laws 
and  special  acts"  only — to  statutes  as  enacted  by  the  Legislature 
for  the  purposes  indicated  in  section  1  of  article  8 — while  the  stat- 
utory reservation  has  application  to  the  charters  of  all  corporations 
granted  by  the  Legislature,  unless  the  statute  creating  a  corpora- 
tion, or  under  which  a  corporation  is  formed,  expressly  or  by  lan- 
guage inconsistent  therewith  provides  otherwise. 

The  provisions  of  chapter  463,  p.  887,  of  the  Laws  of  1853,  so  far 
as  not  repealed,  have  been  incorporated  in  the  insurance  law  (chap- 
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ter  690,  p.  1956,  Laws  1892)  ;  and  it  is  claimed  that  section  58  of  that 
law,  as  amended,  authorizes  the  contemplated  charter  amendment. 
Until  the  amendment  of  that  section  by  the  act  of  1893  (chapter  726, 
p.  1797),  the  defendant  company  could  not  have  availed  itself  of  its 
provistons.  The  company  had"  been  formed  under  and  pursuant 
to  a  general  law  repealed  by  that  act  (cliapter  690,  p*  1-,  Laws  1892)  ; 
the  language  of  section  62  being  that  "any  domestic  insurance  cor- 
poration existing  or  doing  business  at  the  time  this  chapter  takes 
effect,  and  not  incorporated  under  any  law  repealed  by  this  chapter, 
may,  by  a  vote  of  a  majority  of  its  directors,  accept  the  provisions 
of  this  chapter  and  amend  its  charter  to  conform  with-  the  same. 
*  *  *"  As  amended  in  1893,  however,  that  section  applied  to  the 
defendant  company,,  since  the  expression  "and  not  incorporated 
under  any  law  repealed  by  this  chapter"  was  eliminated;  and  it 
could  then  have  accepted  the  provisions  of  chapter  690,.  and  have 
amended  its  charter  to.  conform  with  the  same,  or  it  might  have 
•amended  its  charter  "by  inserting  therein  any  statement  of  matter 
which  might  hav«  been  originally  inserted,"  provided,  of  course, 
that  such  amendment  was  within  constitutional  limitations^  and 
not  inconsistent  with  any  applicable  statutory  pnovisioff.  That  sec- 
tion is  to  be  read  in  connection  with  section  1  of  the  insurance  law, 
which  reads  that  "this  chapter  *  *  '•^  shall  be:  applicable-  to 
all  corporations  authorized  by  law  to  make  insurance";  aiiHl  hence 
the  first  paragraph  of  section  62  must  be  read,  that  "any  domeaitic 
corpocadon"  to  which  the  provisions  of  that  act  are  applicable  may 
so  accept  o£  its  provisions  and  so  amend  its  charter.  The  amend- 
ment of  1901  (chapter  722,  p.  177.9)  has  not  changed  the  effect  of  sec- 
tion 52,  as  it  had  existed  from  1893,  and  has  not  lessened  or  affected 
in  any  wise  its  application  to  any  domestic  insurance  company  exist- 
ing and  doing  business  at  the  time  the  insurance  law  took  eflPect. 
The  amendmeat  of  1901  simply  made  the  provisions  of  that  section 
applicable  to  corporations  organized  under  special  charters,  or 
tmder  articles  2,  6,  and  10  of  the  insurance  law. 

That  the  Equitable  Society  is  a  stock,  not  a  membership,  corpo- 
ration, is  not  open  to  discussion,  and  holders  of  its  life  insurance 
policies  are  not  members  of  the  company.  There  is  a  contractual 
relation,  the  policy  holder  being  a  creditor,  and  his  rights  are  to  be 
"measured  by  the  terms  of  his  policy."  Uhlman  v.  N.  Y.  Life  Ins. 
Co.,  109  K  Y.  421,  429,  17  N.  E.  363,  4  Am.  St.  Rep.  482;  Greeff  v. 
Equitable  L.  A.  Co.,  160  N.  Y.  19,  29,  64  N.  E.  712,  46  L.  R.  A,  288,  73 
Am.  St.  Rep.  659. 

By  the  defendant  company's  charter,  in  the  election  of  directors 
each  stockholder  is  "entitled  to  one  vote  for  each  share  of  stock 
held  by  him,"  in  person  or  by  proxy,  and  each  life  policy  holder, 
insured  in.  not  less  than  $6,000,  may,  by  action  of  the  board  of  di- 
rectors, be  accorded  one  vote,  to  be  given  in  person,  but  not  by 
proxy.  At  its  incorporation  the  law  expressly  provided  that  at 
"every  election  of  directors  *  *  *  no  persons  shall  be  admitted 
to  vote,  except  those  in  whose  names  the  shares  of  stock  *  *  * 
shall  stand"  on  the  corporation's  books  (1  Rev.  St.  p.  596,  §  36), 
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which  books — stock  and  transfer — ^were  provided  for  and  required 
by  section  46  (Id.  597).  Now,  is  not  a  grant  of  the  right  to  vote  at 
an  election  of  directors  to  a  person  who  is  not  a  stockholder  (not 
a  member  of  a  stock  corporation),  but  is  a  life  policy  holder  thereof 
(a  creditor),  inconsistent  with  the  plain  language  of  the  provision 
that  "no  persons"  except  stockholders  "shall  be  admitted  to  vote'*^ 
thereat?  If  so,  then  we  must  consider  the  charter  with  that  pro- 
vision eliminated,  since  any  provision  therein  contained  inconsistent, 
at  the  time  of  its  incorporation,  with  any  applicable  constitutional 
or  statutory  provision,  was  invalid,  and  this  company  was  made 
subject  to  the  provisions  of  section  36,  as  before  quoted.  Chapter 
463,  p.  890,  Laws  1863,  §  11. 

The  provisions  of  section  36,  as  said  before,  were  continued  un- 
til repealed  by  chapters  663,  664,  pp.  1060,  1066,  of  the  Laws  of 
1890  (the  stock  corporation  and  the  general  corporation  laws). 
Section  20  of  the  stock  corporation  law  (chapter  664,  p.  1069,  Laws 
1890),  until  1901,  provided  that  directors  should  be  chosen  from  the 
stockholders,  and  that,  upon  a  director  ceasing  to  be  a  stockholder, 
his  office  became  vacant,  but  in  1901  that  section  was  amended 
(chapter  364,  p.  961)  by  providing  that  "each  director  shall  be  a 
stockholder  unless  otiierwise  provided  in  the  certificate,  or  in  a  by- 
law adopted  by  a  stockholders'  meeting."  That  section  has,  how- 
ever, since  1892  (chapter  688,- p.  1824),  provided  that  policy  holders 
of  an  insurance  company  shall  be  eligible  to  election  as  directors ; 
and,  if  this  was  theretofore  permissible,  why  this  statutory  pro- 
vision? From  its  amendment,  in  1892  (chapter  687,  p.  1800),  until 
1901,  section  20  of  the  general  corporation  law  provided  that,  in  an 
election  of  directors  of  a  stock  corporation,  each  stockholder  shall 
be  entitled  to  one  vote  for  every  share  of  stock  held  by  him,  when, 
by  chapter  366,  p.  366,  of  the  Laws  of  1901,  that  section  was  amend- 
ed so  as  to  read  that,  "unless  otherwise  provided  in  the  certificate 
of  incorporation,  every  shareholder  of  record  of  a  stock  company 
shall  be  entitled  *  ♦  *  to  one  vote  for  every  share  of  stock 
standing  in  his  name  *  *  *";  but  since  1892  that  section  has 
provided  that  the  charter  of  a  stock  corporation  may  provide  for 
cumulative  voting  by  stockholders.  Section  52  of  the  insurance  law 
contemplates  corporate  action  by  the  board  of  directors  only — ^**a 
vote  of  a  majority"  thereof — and  not  the  corporate  action  of  the 
stockholders.  Here  there  has  been  no  opportunity  afforded  the 
stockholders  to  act  as  such  upon  the  proposed  change,  no  stock- 
holders' meeting  has  been  called  or  held  for  that  purpose,  and  the 
subject  was  not  presented  for  consideration  at  the  annual  meeting 
for  the  election  of  directors  held  in  December,  1904.  The  sug- 
gestion of  counsel  for  Mclntyre  and  Hyde  that  the  assent  of  the 
majority  of  the  shares  of  stock  (no  corporate  meeting  having  been 
held)  is  sufficient  to  bind  the  minority  stockholders  is  without  merit, 
and  calls  for  no  consideration  here.  The  action  of  stockholders, 
where  necessary,  must  be  had  at  a  stockholders'  meeting,  otherwise 
it  is  the  act  and  expression  of  the  individuals  only;  but  it  is  un- 
doubtedly true  that,  where  a  stockholder  or  a  member  of  a  corpora- 
tion expressly  consents  to  or  tacitly  acquiesces  in  any  corporate 
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act,  he  will  afterwards  be  estopped  from  impeaching  such  act  Un- 
less it  be  held  that  it  is  so  provided  in  its  charter,  no  authority  for 
the  election  of  policy  holders  as  directors  of  the  Equitable  Society 
can  be  found  in  section  20  of  the  stock  corporation  law,  for  there  is 
no  evidence  that  a  "by-law"  so  providing  "has  been  adopted  by  a 
stockholders*  meeting." 

The  question  now  to  be  considered  is  whether  the  proposed 
amended  charter  is  violative  of  the  protection  given  by  the  federal 
and  state  Constitutions,  it  being  claimed  by  the  stockholders  now 
before  the  court  that  the  contemplated  change  will  deprive  them  of 
property  and  of  property  rights. 

The  stockholders  of  the  defendant  company  are  members  of  the 
corporation  (People  v.  N.  Y.  Security  Life  Ins.  Co.,  ?8  N.  Y.  Ill, 
123,  34  Am.  Rep.  622) ;  are  the  equitable  owners  of  the  corporate 
property  (Matter,  etc.,  of  Argus  Co.,  138  N.  Y.  667,  569,  34  N.  E- 
388 ;  Martin  v.  Niagara  Co.,  122  N.  Y.  166,  172,  26  N.  E.  303) ; 
and  the  right  of  a  stockholder  to  vote  upon  his  holdings  of  stock 
is  a  property  right — "one  of  the  essential  rights  of  ownership" 
(Sullivan  v.  Parkes,  69  App.  Div.  221,  229,  74  N.  Y.  Supp.  787). 
Hence  the  right  of  a  stockholder  to  participate  in  the  selection  of 
those  who  are  to  be  vested  with  the  exercise  of  the  corporate  powers 
(the  board  of  directors)  is  an  attribute  to  his  shares  of  stock,  which 
has  been  "defined  as  a  right  which  its  owner  has  in  the  management, 
profits,  and  ultimate  assets  of  the  corporation."  Lamkin  v.  Palmer, 
24  App.  Div.  266,  260,  48  N.  Y.  Supp.  427,  affirmed  164  N.  Y.  201, 
58  N.  E.  123.  In  an  election  for  directors  of  a  stock  corporation, 
unless  the  charter  otherwise  provides,  the  share  of  stock  is  the  vot- 
ing unit,  and,  in  the  absence  of  some  controlling  statutory  charter, 
or  by-law  restriction,  the  right  of  the  stockholder  "to  vote  his 
shares  at  corporate  elections  is  an  incident  of  the  ownership  of  the 
shares.  It  inheres  in  the  legal  holder  of  them,  under  the  principles 
of  the  common  law,  and  is  in  the  nature  of  property."  10  Cyc.  362, 
citing  Com.  v.  Dalzell,  162  Pa.  217,  26  Atl.  635,  34  Am.  St.  Rep.  640. 

It  was  held  in  Kinnan  v.  Sullivan  County  Club,  26  App.  Div.  213, 
216,  60  N.  Y.  Supp.  96,  97,  that: 

"The  right  to  vote  upon  stock  of  a  corporation  is  essential  to  the  protection 
of  its  owner.  It  is  one  of  those  inherent  rights  which  go  with  the  purchase 
of  the  stock.  •  •  •  The  power  to  take  away  the  franchise  of  a  stockholder 
stands  upon  the  same  footing  precisely  as  the  power  to  prevent  the  transfer 

of  8tO<*." 

The  persons  who  originally  subscribed  and  paid  for  shares  of  the 
defendant  company's  capital  stock  did  so,  it  is  to  be  presumed,  up- 
on the  faith  of  the  declaration  of  incorporation,  the  provisions  of 
the  law  under  which  the  company  was  formed,  and  also  the  pro- 
visions of  the  Revised  Statutes  applicable  thereto,  which  assured 
to  the  stockholder,  by  reason  of  his  right  to  vote  for  all  the  direct- 
ors, that  measure  of  participation  in  the  control  and  management 
of  the  corporation,  its  property  and  affairs.  Those  to-day  holding 
such  shares  of  stock  have  the  same  right  to  rely  upon  such  pro- 
visions of  law  and  of  the  charter,  save  as  they  have  been  within  con- 
stitutional limitations  amended  or  repealed.  By  such  declaration 
of  incorporation  and  such  provisions  of  law,  each  stockholder  h^aj[c 
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the  right  to  vote  for  all  the  directors,  each  of  whom  shall  be  the 
owner  of  at  least  five  shares  of  such  capital  stock.  The  board  of 
directors  is  to  elect  annually,  "from  among  their  number,  a  presi- 
dent," and  this  insures  the  selection  of  a  stockholder  as  president. 
It  is  now  proposed  that  the  stockholders  shall  have  the  right  to 
vote  for  and  to  elect  but  six-thirteenths  in  number  of  the  directors 
hereafter  to  be  elected,  and,  if  the  board  shall  consist  of  52  persons, 
then  the  stockholders  may,  by  a  plurality  of  their  votes,  in  person 
or  by  proxy,  elect  24  only,  and  in  that  ratio,  if  the  number  be  dimin- 
ished, but  such  "proportions  shall  not  be  changed  without  the 
consent  of  three-fifths  of  the  stock  of  the  company."  Thus  the 
stockholder  has  lost  the  right  to  vote  for  all,  and  as  well  a  majority, 
of  the  directors,  and  that  would  prevent  him,  as  said  in  Sullivan  v. 
Parkes,  69  App.  Div.  229,  74  N.  Y.  Supp.  793,  "from  exercising  one 
of  the  essential  rights  of  ownership,  viz.,  that  of  voting  on  his 
stock"  for  all  directors  to  be  elected.  By  the  present  charter  a  life 
policy  holder  insured  in  not  less  than  ^5,000  may  be  accorded,  in  an 
election  for  directors,  who  shall  be  stockholders,  however,  one 
vote,  "to  be  given  personally,  and  not  by  prox3r" ;  but  by  the  pro- 
posed amended  charter  each  director  shall  be  a  policy  holder  or  a 
proprietor  of  at  least  five  shares  of  the  capital  stock,  and  all  life 
policy  holders  shall  be  entitled,  in  any  such  election  for  directors, 
each  to  one  vote,  in  person  or  by  proxy,  and  shall  have  the  right 
to  vote  for  and  to  elect  seven-thirteenths  of  the  number  of  directors 
to  be  elected  each  year.  The  board  of  directors  shall  likewise  an- 
nually elect  from  among  their  number  a  president,  who  may  be  either 
a  policy  holder  or  a  stockholder  having  at  least  five  shares,  for  such 
are  the  requirements  for  directorship,  aside  from  that  the  majority 
shall  be  residents  of  this  state.  "Directors  of  a  corporation  are  not 
vested  with  the  title  to  the  property  of  the  corporation.  *  *  * 
They  are  agents  of  the  corporation,  upon  whom  the  duties  devolve 
of  management  and  care"  (Dykman  v.  Kenney,  154  N.  Y.  483,  491, 
48  N.  E.  894) — ^the  exercise  of  corporate  powers  for  the  benefit  of 
the  equitable  owners  of  the  corporate  property,  the  stockholders. 
The  directors  are  the  trustees,  and  the  stockholders  are  the  cestuis 
que  tntst. 

On  the  argument  it  was  asserted  by  both  sides  that  there  were 
upwards  of  600,000  policy  holders,  scattered  all  over  the  world. 
That  being  so,  the  right  to  vote  by  proxy  relieves  those  not  living 
conveniently  near  to  the  place  of  annual  meetings  from  the  neces- 
sity of  travel.  But  assume,  for  the  sake  of  the  argument,  that  a  ma- 
jority of  the  policy  holders  availing  themselves  of  the  voting  privi- 
lege (waiving  for  the  time  the  question  of  legality)  vote  by  proxy, 
and  such  proxies  are  controlled  by  persons  whose  interests  and  de- 
sires may  be  inimical  to  the  rights  and  interests  of  the  stockholders, 
and  the  opportunity  for  the  absolute  loss  of  control  by  the  stock- 
holders is  presented.  Consider  the  possibility.  There  would  be 
the  policy  holders*  majority — 28  to  24,  as  the  board  is  proposed  to- 
be  constituted — with  the  selection  by  that  majority  of  a  policy 
holder  for  president,  and  the  filling  of  the  offices  of  the  company 
with  policy  holders  or  persons  not  stockholders ;  and  then  calmly 
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answer  the  question,  have  the  property  rights  of  the  stockholders 
been  invaded  or  destroyed?  It  fe  not  to  be  argued  that  such  a 
situation  is  probable,  but  it  is  possible;  and  then  the  right  of  domin- 
ion over  the  management,  profits,  and  ultimate  assets  of  the  com- 
pany would  be  lost  to  those  who  can  only  look  for  that  which  their 
shares  of  stock  represent — at  least  the  par  value — after  every  debt 
and  liability  of  every  nature,  contingent  included,  have  been  fully 
paid  and  discharged.  As  provided  by  the  Laws  of  1863  (page  895, 
c.  463,  §  19),  and  the  Revised  Statutes  (volume  1,  p.  600,  §  9),  upon 
any  insurance  company  relinquishing  its  business,  and  after  pay- 
ment of  all  debts,  liabilities,  and  expenses,  its  "monies  and  other 
property  that  shall  remam"  shall  be  divided  among  the  stockhold- 
ers. The  provisions  last  above  referred  to  are  now  to  be  found  in 
section  72  of  the  insurance  law  and  in  section  30  of  the  general  cor- 
poration law;  the  only  change  being  that  the  moneys  and  other 
property  remaining  shall  be  "divided  among  the  persons  entitled 
thereto."  The  directors  of  the  corporation,  unless  other  persons 
are  appointed  by  the  Legislature  or  by  some  court  of  competent 
authority,  "shall  be  trustees"  for  the  creditors  and  stockholders. 
General  Ooirporation  Law,  §  SO  (1  Rev.  St.  p.  600,  §  9) ;  People  ex 
rel.  Habcrman  v.  James,  5  App.  Div.  412,  417,  39  N.  Y.  Supp.  313; 
People  V.  O'Brien,  111  N.  Y.  63,  18  N.  E.  6&8,  2  L.  R.  A.  ^55,  7 
Am.  St.  Rep.  684. 

While 'it  is  undoubtedlytTOe'that,  unless  so  provided  and  required 
by  statute  or  by  charter,  a  director  of  a  corporation  need  not  be  a 
stockholder  therein,  yet  here  the  requirement  of  the  charter  is  that 
the  directDPS  shall  each  be  the  proprietor  of  live  shares,  at  least ; 
and  the  reason  therefor  is  well  stated  in  C.  N.  Bank  v.  Colwell,  132 
N.  Y.  250,  256,  30  N.  E.  644,  645,  that: 

'The  requirement  that  a  director  should  have,  at  hie  election,  and  throujzfh- 
ont  his  term  of  office,  at  least  Ave  shares,  manifests  that  it  was  the  policy 
of  the  Legislatore  [here  of  the  corporators]  that  the  management  of  the 
affairs  of  such  corporation  should  be  committed  to  those  having  a  personal, 
pecuniary  interest  In  its  success  or  failure — in  the  conduct  of  business  for 
which  it  was  created;  otiierwlse  the  provision  is  without  reason  for  its  sup- 
port." 

To  deprive^  an  owner  of  property  of  any  one  of  "its  essential    \^ 
attributes  is  depriving  him  of  his  property."     People  ex  rel.  Man-     \  i 
battan   Institution  v.  Otis,  90  N.  Y.  48.    And  the  contemplated 
change  of  charter  would  deprive  the  stockholder  of  his  property. 

It  is  unnecessary  on  this  motion  to  express  any  opinion  as  to 
the  rights  of  either  the  policy  holders  or  stockholders  to  the  surplus 
or  any  part  thereof.  Indeed,  the  policy  holders  are  not  before  the 
court,  none  having  intervened;  and  this  question  should  await  the 
trial  of  the  action,  when,  if  found  necessary,  the  court  may  direct 
tfiat  they  be  brought  in.  Suffice  here  to  say  the  plaintiff  and  the  in- 
tervening defendant  stockholders  claim  to  be  entitled  to  some  part 
and  share  in  the  surplus.  Whatever  right,  if  any,  the  stockholder 
may  have  to  the  surplus,  grows  out  of  his  being  the  owner  of  shares 
of  the  capital  stock  oi  the  company,  and  must  await  final  distribu- 
tion, while  here  the  policy  holder's  right  is  dependent  upon  his 
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policy  and  its  continuance,  and  "must  be  determined  by  the  terms 
of  that  instrument."  Greeff  Case,  160  N.  Y.  29,  64  N.  E.  712,  46 
L.  R.  A.  288,  73  Am.  St  Rep.  669. 

The  internal  differences  between  some  of  the  gentlemen  most 
prominently  concerned  with  the  management  of  the  company  have 
had  no  weight  with  the  court  on  this  motion,  and  comment  upon 
the  allegations  touching  upon  disagreements  is  unnecessary.  The 
court  has  nothing  to  do  with  the  reasons  or  purposes  actuating 
either  those  who  have  sought  to  bring  about  the  contemplated 
change  of  charter,  or  of  those  who  now  seek  to  restrain  its  effectua- 
tion. The  intentions  of  all  are  presumed  to  be  for  the  good  of  those 
interested,  and  it  is  for  this  court  only  to  consider  and  fearlessly  to 
determine  the  questions  presented. 

The  motion  to  strike  out  certain  statements  contained  in  plain- 
tiff's moving  papers  and  in  Mclntyre  and  Hyde's  intervening  peti- 
tion are  denied. 

The  recent  denial  by  Mr.  Justice  McLean,  of  the  First  Depart- 
ment, in  TuU  v.  Equitable  Life  Assurance  Society,  of  a  motion  to 
enjoin  the  defendant  and  the  Superintendent  of  Insurance  "from 
all  further  proceedings  in  respect  to  the  approval  of  the  proposed 
amendment  of"  the  defendant's  charter,  has  no  bearing  upon  the 
question  here.  In  so  far  as  that  motion  related  to  the  Superin- 
tendent of  Insurance,  the  provisions  of  section  605  of  the  Code  of 
Civil  Procedure  applied,  and  such  Code  provision  called  for  the 
disposition  made  of  the  motion. 

The  motion  is  therefore  granted,  but  limited  to  the  filing  and 
effectuation  of  such  proposed  amended  charter,  for  it  appears  that 
such  contemplated  amendment  has  been  adopted  and  executed 
by  the  board  of  directors. 


(46  Misc.  Rep.  219.) 

In  re  SCHABACKEB. 

(Surrogate's  Court,  Erie  County.    January,  1905.) 

1.  EXECX7TOB8     AND     ADinNISTBAT0B8--SALS    OF     REAI.TT— -PAYMENT     OF     LEG- 

ACIES. 

Where  a  will  provides  for  the  payment  of  pecuniary  legacies,  on  the 
termination  of  a  life  estate,  out  of  the  proceeds  of  a  sale  of  the  real  and 
personal  property,  A  reasonable  time  will  be  allowed  for  the  conversion 
of  the  assets  into  a  fund  for  the  payment  of  such  legacies. . 

2.  Same— Rights  of  Legatees— I ntebest. 

Testator  devised  certain  real  estate,  on  the  death  of  the  life  tenant, 
to  an  executor,  in  trust  to  sell  and  divide  the  proceeds  among  certain 
legatees.  Held,  that  they  were  only  entitled  to  the  interest  from  the 
sale  of  the  property  two  years  from  the  death  of  the  life  tenant 

8.  Equitable  Oonvebsion. 

Where  an  executor  is  directed  after  the  death  of  a  life  tenant  to  sell 
the  real  estate  and  divide  the  proceeds  thereof,  the  doctrine  of  equitable 
conversion  at  the  death  of  the  testator  will  not  be  applied,  where  there  is 
no  claim  that  the  trustee  refused  to  act  or  had  not  acted  in  good  faith. 

In  the  matter  of  accounting  of  Peter  H.  Schabacker,  executor 
of  Susanna  Mehl.    Decree  rendered. 
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Strebel,  Corey  &  Wierling,  for  executor. 

George  H.  Kennedy,  for  Kate  Spriesch,  Louise  Lehmann,  Min- 
nie Moest,  Anna  Anderson,  Philip  Mehl,  John  Mehl,  Ida  C.  Moest, 
as  administratrix,  etc.,  of  Henry  Moest,  Jr.,  next  of  kin  and  legatees. 

MARCUS,  S.  By  the  will  of  the  decedent  she  gave  certain  real 
estate  to  her  husband,  to  be  used  and  enjoyed  by  him  during  the 
term  of  his  natural  life;  and  from  and  immediately  after  his  de- 
cease she  gave  and  devised  the  same  property  to  her  son-in-law, 
who  was  named  as  executor  in  her  will,  in  trust,  however,  and 
with  power  to  sell  and  convey  the  same  and  divide  the  proceeds 
thereof  among  certain  legatees,  and  that  after  the  legacies  were 
paid,  if  anjrthing  was  left  out  of  the  proceeds  of  the  house  and  lands 
in  question,  it  was  to  be  paid  to  the  decedent's  daughter. 

The  testatrix  died  in  the  latter  part  of  the  year  1898.  The  will 
was  probated  in  November  of  the  same  year,  and  the  life  tenant, 
who  was  the  husband  of  the  testatrix,  died  on  the  1st  of  October. 
1902.  The  sale  of  the  lands  and  premises  mentioned  in  the  will 
was  had  on  the  1st  of  October,  1904.  The  trustee  executor,  after 
such  sale,  immediately  offered  to  pay  the  legacies  as  directed  by 
the  will,  but  the  legatees,  with  one  exception,  refused  to  receive 
them,  for  the  reason  that  no  interest  was  added  to  the  legacies  from 
October  1, 1902,  that  date  being  the  date  of  death  of  the  life  tenant. 
On  October  20, 1904,  the  trustee  executor  filed  his  account  for  judi- 
cial settlement,  and  the  claim  is  made  before  the  court  that  the 
legacies  should  be  paid  with  interest  from  the  date  of  death  of  the 
life  tenant,  and  this  is  the  only  question  to  be  determined. 

All  the.  legacies  mentioned  were  to  be  paid  out  of  the  proceeds 
of  the  sale  of  real  property  by  the  trustee,  as  mentioned  in  the  will, 
since  after  the  death  of  the  life  tenant  the  will  gives  and  devises 
the  real  property  mentioned  to  the  son-in-law  of  the  testatrix  in 
trust,  and  "with  power  to  sell  and  convey  the  same  and  divide  the 
proceeds  thereof."  The  time  for  the  conversion  of  the  property 
has  therefore  been  left  indefinite  by  the  will,  and  no  particular  time 
specified  for  the  performance  of  the  trust.  It  therefore  seems  that 
it  was  within  the  contemplation  of  the  testatrix  that  the  property 
must  be  sold,  and  that  it  was  out  of  the  moneys  derived  from  such 
sale  that  the  legacies  were  to  be  paid  (and  in  fact  no  other  assets 
existed),  and,  since  no  time  was  specified  for  the  performance  of 
the  trust,  a  reasonable  time,  of  course,  would  be  allowed. 

There  is  nothingin  this  case  which  shows  that  the  sale  was  un- 
duly postponed.  The  theory  upon  which  interest  is  allowed  by 
law  on  general  legacies  is  because  of  the  deprivation  of  the  same 
beyond  a  period  when  it  is  payable,  either  by  the  terms  of  the  will 
or  the  time  fixed  by  statute.  It  follows,  therefore,  that  interest  is 
payable  from  the  time  when  a  legacy  ought  to  be  paid  to  the  time 
when  actual  payment  is  made,  and  that  time  is  one  year  after  the 
issue  of  letters,  unles§  the  will  appoints  and  fixes  a  diflferent  time. 
The  testator  may  upon  proper  directions  annex  interest  on  the  prin- 
cipal from  any  point  of  time  he  desires,  but,  in  the  absence  of  such 
direction,  the  rule  is  as  stated.    No  question  is  raised  as  to  the 
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trustee  arbitrarily  or  capriciously  refusing  to  sell  the  real  estate ; 
but  it  is  ui^d  that  since  the  power  of  sale  is  given  for  the  purpose 
of  paying  tiie  legacies,  equity  will  regard  the  land  as  actually  con- 
verted, and  therrfore  interest  attaches  to  the  legacy,  the  same  as 
though  the  property  had  actually  been  sold  immediately  upon  the 
death  of  the  testator."  The  rule  ought  not  to  be  -app^lied  to  this 
case,  since  to  "divide  the  proceeds  thereof"  must  mean  an  actual 
sale,  and  the  fiction  of  equitable  conversion  ought  not  to  apply, 
particularly  in  view  of  the  absence  of  any  claim  that  the  trustee  re- 
fused to  sell  or  his  good  faith  questioned. 

^  When  pecuniary  legacies  are  payable  after  the  intervention  of  a 
life  estate  out  of  the  proceeds  of  the  sale  of  real  and  personal  prop- 
erty, the  law  does  not  require  a  sale  instanter,  btrt  a  reasonable  time 
will  be  allowed  for  the  conversion  of  assets  into  a  fund  from  which 
to  pay,  and  interest  will  not  be  given  until  the  sale,  since  the  lega- 
cies suffer  no  deprivation  or  damage,  which  is  the  basic  principle 
upon  which  interest  is  allowed;  tior  can  interest  be  demanded  until 
interest  is  payable,  which,  in  this  ease,  would  be  after  the  sale  of 
the  real  property,  since  Ute  funds  for  the  payment  of  the  legacies 
were  to  be  derived  from  the  sale  of  lands,  and  in  no  other  manner. 
Decreed  accordingly. 


<46  Ml8C.  R«.  222^ 

III  pe  WAKING'S  WILI^ 

(Sorrogate'a  Coart,  Westchester  Comnty.    J^nmary,  1000.) 

Testamentabt  Quaediaf— Appointment. 

Under  Domestic  Relations  Law,  Laws  1896,  p.  223,  c.  272,  S  51,  proTtding^ 
that  'up^n  tbe  death  of  their  father  or  motiier  the  «iirv!TlRg  parent  may 
hy  will  or  deed  dispose  «f  the  custody  ^  a  ehild  dnrlng  Its  nin^rlty. 
where  the  father  to  Urlog,  lettecs  of  testameDtary  gaardiaofibip  will  be 
denied  a  guardian  appointed  by  the  will  of  the  mother,  to  whom  the 
care  of  her  children  was  awarded  In  her  action  tor  divorce. 

In  the  matter  of  the  will  of  Ada  H.  Waring.  Application  for 
letters  of  testamentary  guardianship  denied. 

Hugh  Reavey,  for  application. 

SILKMAN,  S.  The  testatrix  has  hy  her  will,  admitted  to  pro- 
bate, appointed  a  guardian  for  her  minor  children  other  than  the 
father,  the  latter  being  alive.  The  appointee  files  the  usual  oath, 
and  asks  the  issuance  of  letters  of  testamentary  guardianship,  but 
the  application  cannot  be  granted. 

The  Domestic  Relations  Law,  Laws  1896,  p.  223,  c.  272,  art.  5, 
§  51,  provides  in  part  as  follows: 

"Upon  the  death  of  either  father  or  mother,  the  surviving  parent,  whether 
of  full  age  or  a  minor,  of  a  dilld  likely  to  be  born,  or  of  any  IlrlDg  child, 
under  the  age  of  twenty-eoe  years  aud  ttnoaarrled,  may,  by  deed  or  last  will, 
duly  executed,  dispose  of  the  custody  and  tuition  of  such  child  during  Its 
minority,  or  for  any  less  time,  to  any  person  or  persons.  Either  the  father 
or  mother  may  In  the  lifetime  of  them  both,  by  last  will  duly  executed,  ap- 
point the  other  the  guardian  of  the  person  and  property  of  such  ehlld  during 
Its  minority.** 
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By  express  provision  of  the  statute  it  is  "the  surviving  parent'^ 
only  who  may  appoint  a  testamentary  guardian,  except  that  each 
may,  in  the  lifetime  of  both,  by  will  appoint  the  other  such  guard- 
ian. The  statute  confers  no  power  .on  the  mother  to  do  what  ha» 
been  done  by  decedent  in  this  case,  the  father  being  alive.  By  de- 
cree entered  in  the  Supreme  Court  in  October,  1896,  an  absolute 
divorce  was  awarded  decedent,  and  the  marriagne  writh  her  husband, 
the  father  of  these  minor  children,  was  dissolved.  Custody  of  the 
children  was  awarded  to  decedent.  The  care  and  custody  of  the 
minors  thus  awarded  has  been  ended  by  the  death  of  the  mother. 
The  right  of  a  parent  to  disi>ose  of  the  education  and  maintenance 
of  a  child  by  will  or  deed  exists  by  virtue  of  the  statute.  Redfield's 
Practice  (6th  Ed.)  §  1058.  In  People  ex  rel.  Byrne  v.  Brugman,  5 
App.  Div.  155,  38  N.  Y.  Supp.  193,  which  was  a  proceeding  by  a 
father  to  recover  possession  of  an  infant  son  from  a  testamentary 
guardian  appointed  by  the  will  of  the  mother,  who  had  died  during 
the  pendency  of  a  suit  for  separation  brought  against  the  father, 
the  court,  after  quoting  from  the  statute  to  the  effect  that  upon 
the  death  of  either  parent  the  survivor  is  ,given  the  right  by  deed 
or  will  to  dispose  of  the  custody  of  such  child  or  children  during 
their  minority,  or  for  any  less  time,  said : 

'This  statute  Is  still  In  force,  and  the  petitioner,  beiBg  the  snryiviiig  par- 
ent, has  the  sole  right  to  appoint  the  testamentary  guardian  of  the  child, 
and  his  ri^t  to  its  cnstody  is  absolute  (assmning  him  to  be  a  'fit  person). 
Matter  of  Schmidt,  77  Hun,  201,  28  N.  Y.  Sopp.  SK)." 

Griffin  v.  Sarsfield,  2  Dem.  Surr.  4,  decided  by  Surrogate  Famum,. 
of  Allegany  county,  is  directly  in  point  and  to  the  same  effect. 

Courts  are  jealous  of  the  welfare  of  infants,  both  as  to  their  per- 
son and  property,  will  not  permit  them  to  suffer  in  respect  to  either, 
and  will  appoint  and  remove  guardians  wJienever  circumstances 
make  it  necessary  and  proper.  The  decree  of  divorce  obtained  by 
the  testatrix  did  not  determine  that  the  father  was  an  unfit  man 
to  have  the  custody  of  his  children,  or  unfit  to  exercise  the  rights 
conferred  upon  him  by  statute;  but  it  did,  by  reason  of  the  of- 
fense committed  by  him  against  the  testatrix,  punish  him  by  award- 
ing to  her,  and  taking  from  him,  the  control  and  custody  of  their 
children.  When  she  died,  this  penalty  .cea«ed,  and  he  became  en- 
titled to  all  his  statutory  rights,  subject  only  to  the  control  of  the 
courts  in  case  he  should  exercise  them  improperly  or  be  unfit.  No 
letters  of  testamentary  guardianship  can  be  issued  in  this  case. 

Application  denied. 
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(46  Misc.  Rep.  216.) 

In  re  SPRAGUB. 

(Sarrogate'8  Ck>iirt,  Erie  County.    January,  1905.) 

1.  Lnrs  Tenant— Right  to  Ikoome. 

A  life  tenant  of  the  Income  of  real  and  personal  property  is  entitled 
to  all  the  Income  accruing  after  death  of  testatrix. 

2.  EXBGITTOB— OOMPEKBATION. 

Where  a  will  provided  that  the  executor  should  receive  In  addition 
to  compensation  allowed  by  law  a  certain  sum  per  annum  out  of  the 
estate,  he  is  entitled  to  both,  notwithstanding  Ck)de  Civ.  Proc.  |  2780,  pro- 
viding that,  where  a  will  gives  specified  compensHtlon  to  an  executor,  he 
is  not  entitled  to  any  allowance  unless  he  renounces  the  specified  compen- 
sation. 

In  the  matter  of  the  judicial  settlement  of  the  accounts  of  Henry 
W.  Sprague,  executor  of  Maria  Louise  Wilkeson.  Decree  ren- 
dered. 

William  L.  Marcy,  for  executor. 

Robert  W.  Pomeroy,  special  guardian,  for  infant. 

MARCUS,  S.  Two  questions  are  presented  upon  this  judicial 
settlement,  the  first  being  whether  under  the  terms  of  the  will  of 
deceased,  the  life  tenant  takes  the  income  and  profit  from  the  date 
of  the  death  of  testratrix  or  from  one  year  after  such  death ;  and 
the  other,  whether  specific  compensation  given  to  an  executor,  in 
addition  to  the  compensation  allowed  him  by  law,  must  be  re- 
nounced. By  the  sixteenth  clause  of  the  will,  the  income  of  the 
real  and  personal  property  is  given  to  Samuel  H.  Wilkeson  for 
life ; '  and  he  therefore  became  entitled  to  all  of  the  income  which 
accrued  after  the  death  of  testatrix,  since  the  will  in  no  part  ex- 
presses a  contrary  intent,  and  the  executor  must  therefore  account 
to  the  legatee  from  that  time.  The  rule  as  to  general  legacies  bear- 
ing no  interest  until  the  expiration  of  one  year  from  the  grant  of 
letters  testamentary  has  no  application  in  this  case.  Matter  of 
Stanfield,  135  N.  Y.  392,  31  N.  E.  1013. 

The  provisions  of  section  2730  of  the  Code  read  as  follows: 

"Where  the  will  provides  a  specific  compensation  to  an  executor  or  ad- 
ministrator, he  is  not  entitled  to  any  allowance  for  his  services,  unless,  by 
a  written  instrument  filed  with  the  surrogate,  he  renounces  the  spedflc  com- 
pensation." 

The  will  of  deceased  contains  the  following  provision : 

"I  hereby  direct  that  Henry  W,  Sprague  receive  out  of  my  estate,  in  addi- 
tion to  the  fees,  charges,  commissions  and  disbursements  allowed  him  by  law, 
the  sum  of  $500  per  annum,  so  long  as  he  continues  to  act,"  etc 

At  common  law  executors  and  administrators  are  entitled  to 
no  compensation  for  their  work  in  the  discharge  of  their  duties, 
either  at  law  or  in  equity,  but  in  all  the  states  compensation  is  now 
provided  by  statute.  The  statutes  of  our  state  allow  no  extra  com- 
pensation to  executors  and  administrators  for  the  rendition  to  the 
estate  of  services  outside  of  the  scope  of  their  ordinary  duties,  and, 
since  at  common  law  the  services  were  wholly  gratuitous,  extra 
compensation,  if  not  within  the  language  of  the  statute,  cannot  be 
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allowed.  The  statute  therefore  controls  in  all  cases  when  other- 
wise not  provided  for,  but  it  cannot  govern  or  restrict,  when  a 
testator,  for  reasons  of  his  own,  has  specially  provided  that  com- 
pensation fixed  by  himself  shall  be  given  in  addition  to  that  pro- 
vided by  the  statute.  It  would  be  restricting  the  testator's  right 
of  disposition  of  his  own  property  to  take  any  other  view,  since 
any  surplus  over  statutory  fees  may  be  regarded  in  the  nature  of 
a  legacy;  and  the  form  of  expression  used  by  the  testator  that  it 
shall  be  taken  as  an  additional  allowance  or  compensation,  etc., 
or  expressed  in  any  form  of  language,  in  no  way  affects  the  right 
to  dispose  of  his  property  as  he  wills.  To  say  that  every  specific 
compensation  given  by  the  terms  of  a  will  to  an  executor  or  ad- 
ministrator, in  addition  to  the  compensation  allowed  by  law,  must 
be  renounced  before  such  representative  is  entitled  to  his  statutory 
fees,  would  constitute  a  deprivation  of  a  testator's  legal  right  to 
dispose  of  his  property  as  he  elected.  Matter  of  Schell,  53  N.  Y. 
263. 

Compensation  can  always  be  (determined  by  a  testator  irrespective 
of  the  statute,  and  the  authorities  support  the  rule  that  if  a  tes- 
tator has  given  a  legacy  in  lieu  of  commissions,  or  directed  that  his 
executor  should  not  have  commissions,  the  court  cannot  defeat 
the  provisions  of  the  will.  Matter  of  Gerard,  1  Dem.  Sur.  244,  247 ; 
Matter  of  Kemochan,  104  N.  Y.  618,  631,  11  N.  E.  149 ;  Secor  v. 
Sentis,  6  Redf.  Sur.  570.  But  where  there  is  no  indication  in  the 
will  that  a  bequest  is  intended  to  exclude  further  compensation, 
the  executor  is  entitled  to  both  the  legacy  and  his  statutory  com- 
missions. Matter  of  Mason,  08  N.  Y.  627.  Compensation  may  be 
provided  for  an  executor  by  giving  a  specific  sum  equal,  exceeding, 
or  short  of  statutory  commission  in  lieu  of  or  in  addition  to — it 
is  all  within  the  control  of  the  testator.  Where  the  will  provides 
that  extra  compensation  shall  be  given  to  an  executor,  the  court 
will  allow  it;  and  where  the  will  provides  that  a  reasonable  com- 
pensation shall  be  given  to  an  executor,  beyond  the  commissions, 
and  without  fixing  the  amount,  the  court  will  allow  a  fair  amount, 
according  to  the  services  rendered.  Clinch  v.  Eckford,  8  Paige, 
412 ;  Meacham  v.  Sternes,  9  Paige,  398.  Nor  does  the  bequest  to 
an  executor  deprive  him  of  his  right  to  compensation  if  the  will 
fails  to  indicate  that  it  was  intended  as  a  special  compensation. 

2  Rev.  St.  (4th  Ed.)  pt.  2,  p.  278,  c.  6,  tit.  3,  art.  2,  par.  65,  §  69, 
reads  as  follows : 

''Wbere  any  provision  ehall  be  made  by  any  will  for  specific  compensation 
to  an  executor,  the  same  shall  be  deemed  a  full  satisfaction  for  his  services 
in  lieu  of  the  allowance  aforesaid,  or  his  share  thereof,  unless  such  executor 
shall  by  a  written  Instrument  to  be  filed  with  the  surrogate,  renounce  all 
claim  to  Buch  specific  legacy." 

For  the  purpose  of  this  discussion,  emphasis  is  laid  upon  the 
words  of  the  old  statute  "in  lieu  of  the  allowance  aforesaid."  Red- 
field  in  his  work  on  Surrogate's  Practice  (6th  Ed.)  §  992,  uses  the 
following  words : 

*'But  since  the  testator  may  give  what  compensation  he  pleases  (except  as 
against  creditors)  he  may  expressly  give  compensation  in  addition  to  the  . 
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statute  allowance,  andr  in  anch  cases  the  court  will  aw«a£d  pajiB^nt  of.  both, 
If  the  services  are  actually  performed." 

My  conclusion  is,  ther^forcj  that  only  a  legacy  or  specific  sum 
given  in:  lieu  ofi  comnrisstons  bans  the  allowance,  of  statutory- com- 
missions, when,  from  the  con/text  of  th€  will,  it  can  fairly  be  con- 
cluded in  whatever  terms  stated,  or,  however  eaopresaed,  that  such 
legacy  or  specific  sarni  is-  intended  tO'  take:  tbei place,  oi  the  commis- 
sions allowed  by  law^  but  that  when,  any  legacy  oi  specific  sum  is 
given  in  addition,  ast  exf^eased:  in  this  will»  the;  executor  isent:itled 
to  redeive  both,  and  section  2!KS0  haaino^  application.. 

Decreed  aocordinfjy. 


<46  Misc.  Rep.  204.). 

Itr  r^  HOW AHD'ff  BSTATH. 

(Surrogate's  Court,  Cattaraugna  Cbunty.    January,  1005.) 

1.  Wnx— Savings  Deposit— Insolvency  of  Bank. 

Testator  made  a  will  devising.  aU  hls>  money!  oa  deposit  in  a  speoifled 
bank,  which  had  gone  into  liquidation.  The  temporary  receiver-  credited 
him  on  the  receivership  books-  with  a  specified  sran-^the  amount  of  a 
dividend  dtelared— ^and  issued-  tnhim.  a  pasebeolc  sbowingr  such  credit 
with  the*  receiver.  Reid,  that  the- balance*,  passed.  t9  tUs:  legatee^  though 
testator  died. without  altering  hi&  will,  and  in:  the  codicil  made  no  refer- 
ence to  such  deposit . 

2.  Same— CbNSTBUGTION— CONCLnSIVENESS  OF.DEcaSE. 

Testator;  prior  to  the  execution  of  his  will,  agreed  wfttr  his  wife  to 
live  apart  on  the  paymrat  of'  aa>  annuity  of  ^09'  a<'  year  fop  12'  years 
from  tiie.  dluterolS  tlie  contraet^  ani:$ltSd  a  yuBSLt  thenettftev  unlil  her  death 
or  remarriage.  Qor  probwte  prooeedinga  the  widow  filed,  a  request  in 
writing  for  a  construction  of  the  will.  Held^  that  a  determination  of 
the  surrogate  that'  testator  intended'  by  a  clause  in  the*  will  to  satisfy 
and  make  valid  such  contract,  and  to  give  the  vM&m  ^50  annuity,  is 
conclusive- ofi  thedglita'of  the  parties  on  intermediate  aoeomtlns^  though 
the  reference  in*  the  will  is  ta  a  $100 >  annuity^  which,  should  h&ve  been 
$150,  in  accordance  with  the  contract 

In  the  nnttter  of  the  estate  of  Chester  Howard.  Praceedinga  on 
judicial  settlement:  of  executor'*  ajccounts*     Decree  rendered 

W.  S.  Thrasher,  for  executor  and  residuary  legatees. 
N.  M.  Allen,  for  Flor^^nce  J.  Howard,  widow. 
James  E.  Bixby,  for  Edith  Badgero,  legatee. 

DAVIE,  S.  The  will'  of  testator,  bearing'  date  May.  11,  1902, 
-with  codicil  thereto  dated  April  1,  1903,  was  admitted  to  probate 
July  27,  1903,  and  letters  testamentary  issued  thereon  to  Myron  E. 
Howard,  who  now  files  an  account*  of*  the  proceedings  as  executor, 
up  to  the  present  time,  for  judicial  settlement.  A  construction  of 
the  provisions  of  the  will  relating  to  the  widow  and  to  the.  legatee, 
Mrs.  Badgero,  becomes  necessary  in  order  to  make  proper  disposi- 
tion of  the  assets  of  the  estate. 

The  third  item  of  the  will  is  as  follows : 

"Third.  To  Edith  Badgero  I  give  and  bequeath  all  my  household  filrniture, 
provisions  in  the  house,  horses,  harnesses  and  carriages;  wood  and  ail  hay 
and  grain  in  my  barn  or  which  I  may  htive  or  own  elsewhere;  I  also  give 
\Xo  the  said  BUitb.alLmy  deposit,  of  money  in  the  Erie  County  Savinga  Bank 
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at  Buffalo  or  th^  Bmpire  Sta^je  Sarlngs  Bamk  and*  1b.  bo^  said  banks  whether 
in  open  accbunt,  passbook  or  certificate,  and  it  Is  my  request  tbat  all  said 
bequests  of  personalty  shall  be  taken  ftom  my  executor  and  receipted  for  by 
her  without  inventory." 

On  January  1,.  1902^  the  testator  had  on  deposit  in  the  Empire 
Savings  Bank  of  Buffalo  $1,352.22.  This  deposit  continued  intact 
at  the  date  of  the  will.  On  July  1,  1902>  accumulated  interest, 
$23.66,  was  added  to  the  deposit.  In  1902  thisr  bank  went  into 
liquidation,  and  on  July  21,  1902,  the  Fidelity  Trust  Company  of 
Buffalo  was  appointed  its  temporary  receiver,  took  pidssession  oi  its 
assets,  closed  up  its  affairs,  and  on  the  4th  day  of  August  there- 
after declared  a  dividend  to  its  depositors.  On  account  of  such 
dividend  the  Fidelity  Trust  Company  credited  to  the  testator  upon 
the  books  of  its  own  bank  the  sum  of  $1,100^  and  issued  to  the  testa- 
tor its  own  passbook,  shownig  such  credit*  Subsequently  testatot 
gave  two  checks  upon  this  fund — one  for  $160  to"  Lynn  Bau%ero,  and 
one  for  $606  to  the  Bank  of  Cattaraugus*— leaving  of  such  deposit 
with  the  Fidelity  Trust  Company  at  the.  death  of  the  testator 
S350  principal,  and  accumulated  interest,  $23.43.  On  April  1,  1903, 
testator  executed  a  codicil  to  his  will,  but.  made  no  reference  therein 
to  this  deposit  with  the  Fidelity  Trust  Company;  Mrs.  Badgero 
now  claims  this  balance  as  a  part  of  the  original  d^€>sit  bequeathed 
lo  her  by  the  provision  of  the  will  above  quoted.  The  residuiwry 
legatees,  on  the  contrary,  contend  that,  in  conscqxience  of  the  facts 
above  set  forth,  this  legacy  was  adeemed,  and  that  such  balance  con- 
stitutes a  part  of  the  residuary  estate. 

The  phraseology  above  quoted  constitutes' a  specific  legacy,  rather 
than  a  general  or  demonstrative  bequest  The  distinction  between 
a  demonstrative  and  a  specific  legacy  of  money  is  lucid  in  theory, 
but  often  confusing  in  application.  The  former  is  defined  as  a 
bequest  of  a  certain  sum  payable  from  a  particular  fund.  If  such 
fund,  however,  is.  insufficient,  the  deficiency  is  made  good  from 
the  general  funds  of  the  estate.  Crawford  v.  McCarthy,  159  N.  Y. 
514^  54  N.  E.  277.  An  excellent  illustration  is:  foimd  in  the  civil  law. 
Testator  gave  to  Phamphila  400  aurie ;  referring  to  a  debt  due  him 
from  Julius,  his  agent,  his  property  in  the  army,  and  his  cash  on 
hand  as  the  sources  from  which  such  bequest  was  to  be  paid. 
("Aureos  quadringentos  Phamphila  dari  volo,  ita  ut  infra  scriptum 
est :  ab  Julio  auctore  aureos,  tot ;  et  in  castris  quos  habeo,  tot ;  et 
in  numerato  quos  habeo,  tot.")  The  testator  died  without  altering 
his  will,  but  having  converted  all  his  property  to  other  uses^  and  the 
question  was  whether  the  legacy  was  adeemed.  The  solution  ren- 
dered by  Julian,  the  civilian,  was  that  the  testator  intended  only  to 
point  out  to  his  heirs  the.  fund  from  which  the  legacy  could  most 
easily  be  drawn,  without  intending  to  annex  a  condition  to  a  pure 
gift,  and  thart  the  legacy  was  consequently  not  adeemed.  Dig.  30, 
1,  96  Legatis,  The  peculiar  characteristic  of  a  specific  legacy,  how- 
ever, is  that  if  its  subject-matter  be  destroyed,  consumed,  sold,  ex- 
changed, or  in  any  manner  disposed  of,  so  that  nothing  remains  in 
the  estate  to  which  the  particular  dispositive  words  are  applicable 
at  the  death  of  the  testator,  then  such  legacy  is  adeemed.    Aber-     . 
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nethy  v.  Catlin,  2  Dem.  Sur.  341.  While  legacies  of  this  class  usual- 
ly relate  to  other  species  of  property,  money  may  be  the  subject. 
A  bequest  "of  a  sum  of  money  in  a  bag,  or  in  a  chest,  or  on  deposit 
in  a  bank  or  in  a  trunk,  or  in  a  safe  deposit  vault"  at  the  time  of  the 
execution  of  the  will  is  a  specific  bequest,  and  subject  to  be  adeemed 
bv  the  subsequent  act  of  the  testator.  Underbill,  Wills,  557 ;  Law- 
son  V.  Stitch,  1  Atk.  607 ;  Smith  v.  McKitterick,  51  Iowa,  548,  2  N. 
W.  390 ;  Barber  v.  Davidson,  73  111.  App.  441 ;  Towle  v.  Swasey,  106 
Mass.  100;  Beck  v.  McGillis,  9  Barb.  35.  The  courts,  proceeding 
upon  the  presumption  that  the  testator  intends  a  real  benefit  to  the 
legatee,  are  inclined  to  consider  legacies  general,  rather  than  spe- 
cific, where  the  language  of  the  will  admits  of  such  construction. 
Giddings  v.  Seward,  16  N.  Y.  365. 

In  formulating  this  bequest,  the  testator  had  in  mind  a  certain 
fund  or  specific  sum  then  on  deposit  with  the  Empire  State  Savings 
Bank.  This  fund,  or  such  part  thereof  as  remained  at  the  death  of 
the  testator,  he  designed  to  give  to  Mrs.  Badgero.  The  identity 
of  the  fund  is  the  important  consideration.  The  particular  place 
where  it  might  be  is  of  no  consequence,  except  to  establish  its 
identity.  Such  fund  was  on  deposit  with  the  Empire  Savings  Bank 
at  the  time  of  the  execution  of  the  will.  Shortly  thereafter  it  was 
transferred,  by  operation  of  law,  and  not  by  the  voluntary  act  of 
the  testator,  to  the  Fidelity  Trust  Company.  A  portion  of  the 
fund  was  drawn  out  by  the  testator  before  his  death,  and  to  that  ex- 
tent the  bequest  was  adeemed;  but  the  balance  remaining,  which 
concededly  is  a  part  of  the  original  deposit,  comes  under  the  opera- 
tion of  the  bequest  to  Mrs.  Badgero.  Havens  v.  Havens,  1  Sandf. 
Ch.  324;  Walton  v.  Walton,  7  Johns.  Ch.  258,  11  Am.  Dec.  466; 
Doughty  V.  Stillwell,  1  Bradf.  Sur.  300.  It  should  accordingly 
be  held  that  Mrs.  Badgero  is  entitled  to  the  sum  remaining  on  de- 
posit with  the  Fidelity  Trust  Company. 

On  the  2d  day  of  October,  1895,  the  testator  entered  into  a  con- 
tract with  his  wife,  reciting  the  fact  that  disagreements  had  arisen 
between  them,  and  agreeing  thereafter  to  live  ajart  from  each  other 
during  the  balance  of  their  natural  lives.  The  testator  by  the 
terms  of  such  contract  agreed  to  pay  to  the  wife  an  annuity  of  $300 
during  the  term  of  12  years  from  the  date  of  the  contract,  and  the 
sum  of  $160  a  year  after  the  expiration  of  such  period  until  the  death 
or  remarriage  of  the  wife,  and  also  conveyed  to  her  the  life  use 
of  certain  real  estate  situate  in  the  village  of  Dayton.  The  will  of 
the  testator  contains  the  following  provision: 

"Eighth.  To  Florence  J.  Howard  I  give  and  bequeath,  as  provided  in  a 
certain  contract  made  with  her  and  I  direct  my  executors  to  pay  to  her  in 
accordance  with  the  provisions  of  said  contract  an  annuity  therein  provided* 
heing  the  sum  of  three  hundred  dollars  per  year  in  half  yearly  payments  for 
the  period  named  in  said  contract ;  and  I  give  to  her  and  direct  my  executors 
to  pay  one  hundred  dollars  per  year  thereafter  as  long  as  she  shall  live  and 
remain  single,  such  annuity  to  cease  at  her  death  or  remarriage;  but  such 
annuity  is  hers  conditioned  that  she  release  absolutely  to  my  executors,  gran- 
tees, or  devisees  any  and  all  claim  for  dower  in  my  lands  or  lands  I  may 
have  owned,  or  any  interest  whatever  other  than  said  annuity  in  any  prop- 
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erty  which  I  may  own  at  my  decease,  and  that  she  accept  snch  annuity  In 
Uen  of  all  claims  for  dower  or  other  claim  against  my  estate." 

It  is  now  claimed  on  the  part  of  the  widow  that  the  testator  de- 
signed to  ratify  the  provisions  of  the  contract  above  referred  to — 
that  is,  the  annuity  for  $300  for  12  years,  and  $160  thereafter — 
and  also  to  bequeath  to  her  the  further  sum  of  $100  a  year  after 
the  expiration  of  the  12  years.  On  the  contrary,  it  is  contended  on 
the  part  of  the  residuary  legatees  that  the  testator  intended  to  ratify 
the  provisions  of  the  will  so  far  as  they  related  to  the  $300  annuity, 
but  to  cut  down  the  $150  annuity  to  $100.  On  the  probate  of  the 
will  the  widow  filed  a  request  in  writing  for  a  construction  of  this 
bequest,  under  the  provisions  of  section  2624  of  the  Code  of  Civil 
Procedure.-  This  request  put  in  issue  the  construction  of  this  pro- 
vision of  the  will  so  far  as  it  related  to  personal  estate,  and  to  that 
extent  the  statute' conferred  upon  the  Surrogate's  Court  jurisdiction 
to  determine  such  question  upon  probate.  Matter  of  Vowers,  113 
N.  Y.  669,  21  N.  E.  690.  The  following  determination  was  then 
made  in  relation  thereto,  and  incorporated  in  the  decree  on  probate : 

"Said  Florence  J.  Howard  having  asked  for  a  construction  of  said  will  so 
far  as  the  same  related  to  the  bequest  to  her  made  and  provided  for  in  the 
eighth  paragraph  of  said  will,  and  It  having  thereupon  been  made  to  appear 
that  prior  to  the  execution  of  said  will  the  said  testator  and  the  said  Florence 
J.  Howard  had  entered  into  a  contract  in  writing,  which  said  contract  pro- 
vided that  the  testator  should  pay  to  her,  the  said  Florence  J.  Howard,  the 
sum  of  three  handred  dollars  per  annum  for  a  certain  time  therein  specified, 
and  the  sum  of  one  hundred  and  fifty  dollars  per  annum  thereafter  during 
the  term  of  the  natural  life  of  the  said  Florence  J.  Howard*  upon  the  condi- 
tions therein  expressed,  and  it  having  been  made  to  further  appear  that  it  was 
the  design  and  Intention  of  the  testator  by  and  through  the  provisions  of  the 
S9id  eighth  clause  of  said  will  to  ratify  and  in  all  things  make  valid  said 
contract,  and  that  the  reference  to  said  contract  In  relation  to  the  one  hundred 
dollars  annuity  therein  specified  should  have  been  one  hundred  and  fifty 
doHara,  in  accordance  with  said  contract  And  it  is  further  ordered,  adjudged, 
and  decreed  that  it  was  the  design  and  intention  of  the  testator,  by  the  terms 
and  provisions  of  the  eighth  paragraph  of  the  said  will,  to  ratify  and  re- 
affirm the  contract  existing  between  him  and  the  said  Florence  J.  Howard, 
and  that  said  Florence  J.  Howard  is  entitled  to  an  annuity  of  one  hundred 
and  fifty  dollars^  per  year  in  place  and  stead  of  one  hundred  dollars,  as  set 
forth  in  the  eighth  clause  of  said  will" 

Such  determination,  not  having  been  appealed  from  or  revoked 
by  the  surrogate,  is  conclusive.  Code  Civ.  Proc.  §  2626.  This  de- 
termination upon  probate  is  conclusive  of  the  rights  of  the  parties 
upon  this  accounting.  By  it  the  widow's  rights  are  limited  to  an 
annuity  of  $300  during  the  period  of  12  years  from  the  date  of  such 
contract,  and  $150  a  year  after  the  expiration  of  that  time  to  the  date 
of  her  death  or  remarriage. 

Decreed  accordingly. 
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In  pe  SMITH'S  ETSTATB. 

(Snrrogate%  Courts  GattavafiguB'  County.    Janciary,  1905.) 

1,  WiLi/— Admission  of  Debt— Bffkot. 

A  will  recited  the  amoont  of  testator*8  assets,  consisting  almost  entirely 
of  life  and'  aoddent  insnrance,  and  acknowledged  an<  indebtedness  to  B. 
of  $3,000,  and  provided  that  "I  want  her*  tO'  have  $8,000/'  Held  not  to 
affect  the  liability  of  the  estate*  for  the  debt  to  B. 

Z  Samk— RxsiDUAsr  Legatees. 

Where  a  will  acknowledged  an  Indebtedness  to  B.,  and  stated  that  tes- 
tator wished  it  paid,  and  farther  stated  that  "I  want  her  to  bare  an 
equal  share  with  my  brothers  and  sisters  after  all  my  debts  are  pnld," 
it  made  the  brothers  and  slstaxaSiW^  a»  B.  residuary  legatees,  to  the 
excinsion  of  a  nephew. 

8.  SaMIIH-PkOCBBDS  of  lNSDBAN«!]fr  POLieiss.. 

Laws  1892,  p.  2015,  c.  690,  §  212,  relating,  to  the  diflposition  oD  the  pro- 
ceeds of  life  insurance  policies,  has  no  application  to  the  prx)ceeds  of 
accident  or  casualty  insurance,  and  such  proceeds  are  as  much  the  sub- 
ject of  testamentary  disposition-  as  the  proceeds  of  regular  life  insurance, 
made  payable  to  the  estate. 

In  the  matter  of  the  judicial  settlenuent  o£  the  estate  of  Simon  J. 
Smith,  deceased..    Decree  rendered.. 

Ward  J.  WiIbuTy  for  administrator. 
Otta.way  &  Munson,  for  Mrs..  Billsboirotigihi. 
J.  M,  &  G;  M.  Congdoff,  for  special  guardian. 

DAVIE,  SL.  Simon  J.  Smith  died  February  8,  1908,  leaving  no 
widow  or  descendants;  his  father;  Simon  Smith,  then  living,  being 
his  only  heir  at  law  and  n^ext  of  kin.  Decedent's  death  resulted 
from  an  accidental  gun-shot  wouad..  After  sustaining,  such  injury, 
and  on  the  day  of  his  death,,  decedent  caus^ed  his  last  will  and  testa- 
ment to  be  prepared,  and  duly  executed  the  same.  This  will  was 
admitted  to  probate  by  the  Surrogate's  Court  March  26,  1902,  and 
letters  of  administration  with  the  will  annexed  issued  thereon  to 
Joseph  Smith,  a  brother  of  the  decedent;  who  now  files  his  account 
for  judicial  settlement.  The  only  controversy  arising  on  this  ac- 
counting relates,  to  the  construction  o£  such  will,  which  reads  as 
follows: 

•Teh.  2—1902 
*T  am;  insured'  in  the'.a3tna  $5,000.    Travelers  $5,000.    Select  Knights  $2,000. 
Empire  Degree  of  Honor'  $1,000*    I  owe  Mrs.  Billsborough  in  the  neighbor- 
hood of  $3,000.    I  want  her  to  have  $8,000;  andi  then  1  want  her  to  have  aSk 
equal  share  with  my  brothers  and.sisters,  after  ail  my  debts  are  paid. 
"Witnesses —  Simon  J.  Smith: 

"Herman  Johnson.  Geo.  A..  Slender. 

"J.  D.  Zwetsch.  R.  A.  DaTls. 

"A.  L.  Borden,  Geo.  H.  Davia 

•*J.  W.  Cakes. 
•'In  the  presence  of  these  witnesses  I  appoint  my  brother  Mr.  Joseph  Smith 
as  executor  of  my  estate.  Simon  J.  Smith." 

At  the  time  of  decedent's  death,  he  had  two  brothers,  three 
sisters,  and  one  nephew,  Simon  J.  Irish,  the  only  child  of  a  deceased 
sister.     Simon  Smith,  the  father  of  the  decedent,  died   intestate 
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October  21,  1902.  The  nephew,  who  is  a  minor,  appears  by  his 
special  guardian ;  claiming  the  right  to  share  in  the  distribution  of 
the  estate  equally  with  Mrs.  Billsborough  and  the  brothers  and  sis- 
ters. It  is  contended  on  his  behalf  that  the  decedent  died  intestate, 
except  as  to  the  provisions  made  by  him  for  Mrs.  Billsborough; 
that  this  will  simply  constitutes  a  testamentary  recognition  of  de- 
cedent's indebtedness  ta  Mrs.  Billsborough,  and.  a^  bequest  to  her 
of  such  a  portion  of  the  residuary  estate  as  shall  equal  the  shares 
of  the  brothers  and  sisters  therein ;  that  the  estate  should  be  divided 
into  seven  equal  parts,  Mrs.  Billsborough,  each  of  the  brothers  and 
sisters,  and  the  nephew  being  entitled  to  one  of  such  parts.  On 
the  contrary,  it  is  contended  that  the  will  eflfectuaHy  disposes  of  the 
entire  residuary  estate;  dividing  it  equally  betwieen  Mrs.  Bills- 
borough and  the  brothers  and  sisters,  excluding  the  nephew. 

In  construing  this  will  there  are  certain  fundamental  principles 
established  by  the  authorities  which  should  be  borne. in  mind.  The 
primary  duty  is  to  ascertain  and  carry  into  effect  the  intention  of 
the  testator.  If  the  language  plainly  indicates  the  testator's  inten- 
tion, resort  will  not  be  had  to  extraneous  circumstances.  Brad- 
hurst  v.  Field,  135  N.  Y.  664,  32  N.  E.  113.  Nor  are  we  permitted 
to  investigate  the  testator's  motives  or  criticise  the  reasonableness 
of  the  provisions  of  the  will,  if  they  violate  no  principle  of  law  or 
morality.  Champlin  v.  Champlin,  68  N.  Y.  620 ;  Hbwland  v.  Union 
Theological  Seminary,  6.  N.  Y.  193 ;  Bolton  v.  De  Peyster,  25  Barb. 
539.  It  notwithstanding  unskillful  and  inaccurate  phraseology, 
the  testator's  intention  can  be  clearly  discovered  from  the  writing 
itself,  such  intention  must  prevail.  Miasterson  v.  Townshend,  123 
N.  Y.  458,  25  N.  E.  928, 10  L.  R.  A.  816 ;  Roe  v.  Vingpt,  117  N.  Y. 
204,  20  N.  E.  933 ;  Bliven  v.  Seymour,  88  N.  Y.  469.  The  presump- 
tion prevails,  where  a  will  exists,  that  the  testator' did  not  intend  to 
die  intestate  as  to  any  of  his  property,  and  a  construction  preventing 
partial  intestacy  is  favored.  Schult  v.  Moll,  132  N.  Y^  122,  30  N.  E. 
377 ;  Byrnes  vw  Baer,  86  N.  Y.  218 ;  Kelley  v.  Hogan,  71  App.  Div. 
343,  76  N.  Y.  Supp.  6.  Words  may  also  be  transposed,  rejected,  or 
-supplied,  so  that  the  will  may  express  the  intention  of  the  testator. 
Starr  v.  Starr,  132  N.  Y.  154,  30  N.  E.  384;  Phillips  v.  Davies,  92 
N.  Y.  199.  This  rule,  however,  does  not  authorize  the  making  of  a 
new  will  or  a  new  scheme  of  testamentary  disposition,  but  simply 
authorizes  the  court  to  discover  and  effectuate  the  testator's  inten- 
tion. Tilden  v.  Green,  130  N.  Y.  29,  28  N.  E.  880,  14  L.  R.  A.  33, 
27  Am.  St.  Rep.  487. 

This  will  contains  first  a  recital  of  testator's:  assets,  the  same  con- 
sisting almost  entirely  of  life  and  accident  insurance.  It  then  ac- 
knowledges testator's  indebtedness  to  Mra  Billsborough.  Then 
it  provides,  "I  want  her  to  have  $3,000,"  evidently  in  payment  of 
such  indebtedness.  So  far  we  encounter  no  difficulty  or  ambiguity 
in  the  terms  of  the  wilL  The  expression,  "I  want  her  to  have 
$3,000,"  does  not  modify  to  a«ny  extent  the  liability  of  his  estate  for 
such  indebtedness.  Uncertainty,  however,  exists  in  the  final  clause 
of  the  will,  which  reads  as  follows :    "Then  I  want  her  to  have  an 
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equal  share  with  my  brothers  and  sisters  after  all  my  debts  arc 
paid."  .Does  this  phraseology  constitute  a  bequest  of  any  portion 
of  the  estate  to  Mrs.  Billsborough  or  to  the  brothers  and  sisters? 
The  expression  "I  want  her  to  have"  is  sufficient  to  constitute  a 
bequest.  These  words  are  used  in  the  sense  of,  and  are  equally  ef- 
fective as,  the  words  "give"  or  "bequeath."  In  Bliven  v.  Seymour 
above  cited,  the  phraseology  considered  was  as  follows: 

"Of  tbe  $1,000  devised  to  my  daughter  Amelia,  In  case  she  should  die  not 
leaving  any  child  or  children  living,  then  the  $1,000  I  wish  to  go  to  my 
daughter  Emily's  children." 

The  court  says  (page  476,  88  N.  Y.) : 

'The  criticism  then  strikes  upon  the  word  'wish'  In  the  bequest  over.  It  Is 
plainly  used  In  the  same  sense  as  If  he  had  said  'I  will/  or  'I  direct'  A  fail- 
ure to  use  appropriate  technical  language,  or  a  misapplication  of  legal  terms, 
will  not  defeat  an  Intention  clearly  manifested  and  sufficiently  disclosed  by  an 
examination  of  the  will  Itself.  Parks  v.  Parks,  9  Paige,  107 ;  De  Kay  t.  Irv- 
ing, 5  Denlo,  640." 

It  was  plainly  testator's  intention  to  give  to  Mrs.  Billsborough 
a  share  of  his  residuary  estate.  Such  intention,  however,  could  only 
be  rendered  effectual  by  holding  the  brothers  and  sisters  to  be 
legatees  under  the  will,  as  the  extent  of  her  interest  was  to  be  de- 
termined by  the  size  of  the  shares  of  the  brothers  and  sisters.  If 
the  brothers  and  sisters  take  any  interest  whatever,  it  must  be  as 
legatees,  they  not  being  next  of  kin.  If  decedent  died  intestate  as 
to  any  part  of  his  estate,  the  title  to  such  portion  immediately  vested 
absolutely  in  the  father.  This  would  render  the  brothers  and  sis- 
ters legatees  by  necessary  implication. 

In  Matter  of  Vowcrs,  113  N.  Y.  569,  21  N.  E.  690,  Finch,  J.,  says: 

"The  question  of  construction  raised  by  the  language  of  the  testator  lu 
framing  the  provision  for  his  wife  Is  of  a  character  so  unusual  that  we  can 
find  no  precise  parallel  or  precedent  In  the  courts  of  our  own  state.  The  case 
Is  one  of  a  legacy  by  implication ;  that  Is,  created  not  by  a  direct  or  express 
gift,  but  Inferred  from  language  which  shows  an  Intention  to  give  the  legacy, 
and  can  have  no  other  reasonable  explanation.  Instances  of  such  legacies 
are  not  uncommon  In  the  English  reports,  and  a  reference  to  some  of  them 
will  disclose  their  general  character  and  the  rule  of  solution  adopted." 

The  court  then  proceeds  by  referring  to  the  case  of  Goodright  v. 
Hoskins,  9  East,  306.  In  that  case  the  testator  devised  certain 
real  estate  to  his  son  Richard  until  the  latter's  eldest  son,  Thomas, 
should  attain  21,  and  no  longer,  and  contained  the  further  state- 
ment that  the  son  should  deliver  up  said  premises  as  aforesaid.  It 
was  argued  that  there  was  no  gift  to  Thomas,  in  terms,  on  his  ar- 
riving at  the  age  of  21.  But  Lord  Ellenborough  held  that  there  was 
a  strong  implication  from  the  words  of  the  will  that  the  testator 
intended  that  Thomas  should  have  the  estate  upon  his  arriving  at 
the  age  of  21.  In  the  same  opinion  the  court  refers  to  the  case 
of  Thorp  V.  Owen,  2  Hare,  607,  where  the  testator's  direction  that 
everything  should  remain  "as  it  now  is"  during  the  life  of  his  wife 
was  held  to  give  her  a  life  estate  by  implication.  The  other  authori- 
ties referred  to  in  this  same  opinion  clearly  recognize  the  existence 
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of  a  bequest  by  implication  when  necessary  to  eflfectuate  the  testa- 
tor's intention. 

It,  however,  will  not  be  necessary  to  rest  the  claim  of  the  broth- 
ers and  sisters  upon  the  principle  of  a  bequest  by  implication,  be- 
cause a  fair  and  reasonable  construction  of  the  language  used  makes 
them  legatees  by  the  express  terms  of  the  will.  The  language  of 
the  will  is,  "I  want  her  to  have  an  equal  share  with  my  brothers 
and  sisters  after  all  my  debts  are  paid."  This  is  simply  saying,  "I 
want  Mrs.  Billsborough  and  my  brothers  and  sisters  to  have  an 
equal  share  after  all  my  debts  are  paid."  Effect  being  given  to 
the  words  "I  want  them  to  have,"  as  above  set  forth — ^that  is,  equiva- 
lent to  "will,"  "give,"  or  "bequeath" — renders  the  meaning  of  this 
sentence  as  follows :  "I  give  to  Mrs.  Billsborough  and  to  my  broth- 
ers and  sisters  an  equal  share  of  such  of  my  estate  as  may  remain  af- 
ter payment  of  all  debts." 

The  funds  remaining  for  distribution  are  the  proceeds  of  two  of 
the  policies  specified  in  the  will,  namely,  one  of  $5,000  issued  to  the 
testator  by  the  JEtna  Accident  Insurance  Company,  and  one  of 
$3,000  by  the  Travelers'  Accident  Insurance  Company.  It  is 
claimed  on  the  part  of  the  special  guardian  that  this  fund  having 
been  derived  in  the  manner  above  stated,  although  such  policies 
were  made  payable  to  the  estate  of  the  decedent,  they  were  not  sub- 
ject to  disposition  by  will  of  the  decedent;  citing  in  that  connec- 
tion the  provisions  of  section  212,  c.  690,  p.  2015,  of  the  Laws  of 
1892.  The  provisions  of  this  statute,  however,  have  no  application 
to  the  proceeds  of  accident  or  casualty  insurance.  The  proceeds  of 
such  insurance  are  as  much  the  subject  of  testamentary  disposition 
as  the  proceeds  of  regular  life  insurance  made  payable  to  the  estate. 

A  deciee  will  accordingly  be  entered  judicially  settling  the  ac- 
counts of  the  administrator  as  filed,  and  providing  for  a  distribu- 
tion of  the  residue  of  the  estate  among  the  testator's  two  brothers, 
two  sisters,  and  Mrs.  Billsborough  in  equal  shares. 

Decreed  accordingly. 


(46  Misc.  Rep.  224.) 

In  re  NEW  YORK  SEOURITT  ft  TRUST  CO.  OP  CITY  OF  NEW  TORK. 

(Surrogate's  Court,  Westchester  Ctounty.    January,  1905.) 
1.  Descent  and  DisTBiBtmon. 

The  disposition  of  personal  estate  of  a  decedent  is  governed  by  the 
law  in  force  at  the  time  of  his  death.  i  «i  uj  uie 

tr/^onTlfiTf  ^'  ^**^  ^  ^^^  ^  ^^^  ^*  ^^^  ^^'  Deseent  and  Dls- 
Z  Saice— Second  Goubinb. 

.  ?^x^*5f®  ^'  decedent  consisted  of  securities  and  government  bonds 
inherited  from  her  father  and  mother.  She  left,  her  surviving,  only  first 
cousins  on  her  father's  side,  and  also  on  her  mother's  side,  and  a  repre- 
sentative of  cousins  on  both  sides.  Held,  that  under  Code  Civ.  Proc  f 
2732,  as  amended  by  Laws  1898,  p.  041,  a  819,  second  cousins  have  a  right 
to  a  distributive  share  by  representation. 

8.  Same— SouBOB  or  Pbofebtt. 

Under  €ode  Civ.  Proc.  |  2782,  subd.  5,  providing  that  distribution  shall 
be  to  the  next  of  kin  in  equal  degree  to  the  decedent  and  their  legal 
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representatives,  wbere  decedent  left  cousins  an  her  father's  side  and  on^ 
her  mother's  side,  the  question  of  the  source  of  the  personal  property 
which  decedent  owned  cannot  be  considered  In  determining  the  rights 
of  tbo  heirs. 

In  the  matter  of  the  accounting  of  the  New  York  Security  & 
Trust  Company  of  the  City  of  New  York,  administrator  of  Emily 
T.  Parker.     Decree  rendered. 

Cary  &  Whitridge,  for  administrator. 

Simpson,  Thacher,  Barxium  &  Bartlett,  for  Mary  T.  P.  Stewart. 

John  Lindley,  for  Charles  A.  Lindley  and  Willard  r.  Lmdley. 

Thomas  Holden,  Jr.,  ior  Ellen  G.  Butler. 

Bassett  &  Thompson,  for  Marie  A.  Carver  and  Lizzie  W.  Stone. 

Bird  &  Tarbox,  for  Willard  Parker. 

SILKMAN,  S.  Emily  T.  Parker,  whose  estate  is  about  to  be 
distributed,  died  April  26,  1903.  She  was  adjudicated  insane  on 
August  7,  1897,  and  the  Continental  Trust  Company  of  the  City  of 
New  York  was  appointed  the  committee  of  her  property.  The 
New  York  Security  &  Trust  Company  is  the  successor  corporation 
to  the  Continental  Trust  Company,  and  under  the  latter  title  be- 
came the  administrator  of  the  estate  of  decedent.  The  property 
comprising  decedent's  personal  estate  was  received  by  her  under 
the  following  circumstances :  Decedent's  father,  Grenville  Parker, 
formerly  a  resident  of  West  Virginia,  died  prior  to  January  1, 1882, 
intestate,  possessed  of  personal  property  consisting  of  $18,000  of 
United  States  bonds  and  also  of  an  equitable  interest  in  certain  real 
property  in  West  Virginia.  Grenville  Parker  left,  him  surviving, 
a  widow  and  an  only  daughter,  the  decedent,  Emily  T.  Parker,  as 
his  only  heirs  at  law  and  next  of  kin.  Under  the  laws  of  West 
Virginia  one-third  of  the  property  of  said  Grenville  Parker  descend- 
ed on  his  death  to  and  was  inherited  by  his  widow,  and  two-thirds 
went  to  his  daughter.  Grenville  Parker's  widow  died  shortly  after 
he  did,  and  the  one-third  of  his  property  which  she  had  inherited 
from  him  descended  to  and  was  inherited  by  their  daughter,  Emily. 
In  1883,  long  before  she  was  adjudged  insane,  Emily  sold  her  equi- 
table interest  in  the  West  Virginia  lands  inherited  from  her  father 
and  mother  for  $18,000.  She  invested  the  proceeds  in  securities, 
which  afterward,  upon  her  being  adjudged  insane,  came  into  the 
possession  of  and  were  sold  by  her  committee,  the  proceeds  being 
reinvested,  and  the  securities  representing  such  reinvestments  dis- 
posed of  by  her  administrator  here  accounting.  The  one-third  of 
the  $18,000  of  United  States  government  bonds  which  went  to  her 
mother  came  to  Emily  upon  her  mother's  death,  subsequently  pass- 
iTig  into  possession  of  her  committee,  who  sold  the  same,  and  re- 
invested the  proceeds  in  other  securities.  All  the  securities  rep- 
resenting the  proceeds  of  the  West  Virginia  lands  and  the  United 
States  government  bonds  have  now  been  sold  and  converted  into 
cash  ready  for  distribution.  It  is  agreed  that  the  decedent  was, 
and  at  all  times  continued  to  be,  insane  from  the  time  she  was  sa 
adjudicated  to  the  time  of  her  death.  She  left,  her  surviving,  no 
husband,  no  ancestor,  brother,  or  sister,  no  descendants  of  brothers 
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or  sisters,  and  no  uncles  or  aunts,  hvt  only  descendants  of  uncles 
and  aunts,  namely,  nine  first  cousins — six  on  the  side  of  the  father 
anxl  three  on  the  aide  taf  the  mother ;  ;and  also  representatives  of  two 
first  cousins  on  the  side  of  the  father  and  xsmt  -first  cousin  on  the 
side  of  the  motber. 

The  questicms  I  am  asked  to  determine  are,  first,  as  to  the  right 
of  second  couaiiis:to  a  distributive  -share  of  the  estate  by  representa- 
tion, and,  aecoad,  as  to  the  relative  interests  of  the  cousins  on  the 
father's  side  .a;nd  the  cousins  on  the  mother^s  side,  as  affected  by 
tlie  source  from  which  the  pixiperty  came.  Section  2782  of  the 
Code  of  Civil  Procedure,  as  ^amended  by  chapter  319,  p.  941,  of  the 
Laws  of  1898,  was  the  law  in  force  at  the  date  .of  decedent's  death, 
and  controls  the  distribution  of  her  estate  in  this  proceeding.  As 
this  statute  is  to  he  construed  in  Ihe  ligdlit  of  authority,  second  cous- 
ins harve  the  right  to  a  distributive  share  by  representation.  Matter 
of  Davenport,  67  App.  Div.  191,  73  N.  Y.  Supp.  653,  affirmed  172 
N.  Y.  454,  65  N.  E.  275.  In  the  Davenport  Case,  81  cousins,  de- 
scendajits  of  deceased  u&cles  and  aunts,  were  not  allowed  .to  take 
by  representation,  for  the  reason,  as  pointed  out  in  the  opinion  of 
the  Court  of  Appeals,  that  it  -was  not  the  intention  of  the  I<egisla- 
ture  by  the  amendment  of  .1898  to  let  down  the  bars  and  to  estab- 
lish such  a  wide  distribution  as  was  adjudicated  by  the  decree  of 
the  surrogate,  allowing  all  descendants  of  deceased  uncles  and 
aunts  to  .participate.  The  court  concluded  that  the  surviving 
nephew  and  niece  and  the  two  uncles  and  two  aunts,  being  of  the 
same  degree  of  kinship,  to  wit,  the  third,  it  was  unnecessary,  tinder 
the  circumstances,  to  invoke  the  rule  of  representation.  But  we 
find  in  the  opinion  of  the  Court  of  .Appeals  this  :Statement  at  page 
459, 172  N.  Y.,  page  277  of  '65  N.  E. : 

^Itj  hvm»v(^r,  the  testatclx  left  no  nephew,  oitece,  uncle,  or  aunt  ber  sur- 
viving,  but  there  wece  descendants  of  nephews  and  nieces,  and  uncles  and 
annts,  tben  the  rule  of  representation  would  apply  in  the  same  manner  as 
allowed  by  law  in  reference  to  real  efirtate."' 

The  case  now  under  congideration  comes  within  the  language 
used.  The  class  or  stock  among  which  division  must  primarily  be 
made  is  composed  of  decedent's  cousins  only.  Had  the  decedent's 
estate  contained  real  property  to  be  divided,  the  second  cousins 
would  have  been  entitled  to  receive  per  stirpes  the  shares  the  three 
deceased  first  cousins  would  have  taken  if  living.  Such  first 
cousins,  if  living,  would  each  have  inherited  a  share  of  such  real 
property  in  his  own  right,  there  being  no  brothers  or  sisters  and 
no  descendants  of  brothers  or  sisters  living;  and  as  to  each  de- 
ceased cousin  there  would  have  been  the  right  by  the  second  cousins 
to  receive  the  parents'  share  of  such  real  property  by  representa- 
tion. It  is  a  fair  construction  of  the  statute  of  distribution  as 
amended  by  the  Legislature  in  1898,  and  it  is  in  consonance  with 
the  opinion  of  the  Court  of  Appeals  in  the  Davenport  Case,  to  say 
that,  since  such  second  cousins  (had  there  been  real  property) 
would  have  taken  a  share  thereof  by  representation,  they  are  en- 
titled, under  the  circumstances  existing  in  this  case,  to  take  a  share 
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of  the  personal  property  by  representation.    And  thus  I  dispose  of 
the  first  question. 

Upon  the  second  question  counsel  have  argued  with  much  in- 
genuity that  the  sources  from  which  the  personal  property  came  to 
decedent  should  determine  the  devolution  of  the  descent  and  dis- 
tribution from  her,  and  that  such  distribution  should  be  made  in 
conformity  with  those  provisions  of  the  statute  in  reference  to  the 
descent  of  real  estate  which  recognized  the  source  from  which  the 
property  came.  In  disposing  of  this  question  it  would  seem  that 
this  court  is  bound  by  the  decision  ot  the  Appellate  Division  in 
Matter  of  Davenport,  supra.  At  page  195  of  67  App.  Div.,  page 
656  of  73  N.  Y.  Supp.,  is  to  be  found  the  solution.  The  court  there 
say: 

'*If  the  intent  of  the  Legislature  had  been  to  distribute  personal  estate 
among  collaterals  in  the  same  manner,  to  the  same  persons,  and  in  the  same 
proportions,  as  real  estate  descends,  no  reason  can  be  suggested  why  apt 
language  should  not  have  announced  the  radical  departure  from  the  long-ex- 
isting policy  of  the  state.  The  language  of  the  enactment  relates  to  repre- 
sentation alone,  and  to  representation  alone  must  its  construction  and  effect 
be  strictly  limited." 

Furthermore,  subdivision  5  of  section  2732  of  the  Code  of  Civil 
Procedure  directs  that  distribution  shall  be  "to  the  next  of  kin  in 
equal  degree  to  the  decedent  and  their  legal  representatives/'  and 
not,  as  counsel  contend,  in  accordance  with  the  descent  of  real  es- 
tate. It  is  the  policy  of  the  law  to  avoid  such  a  construction  of  a 
statute  as  will  lead  to  and  promote  litigation.  Were  it  to  be  held 
that  the  source  from  which  personal  property  came  controlled  in 
any  way  its  distribution,  untold  litigation  and  uncertainty  would  re- 
sult by  reason  of  the  difficulty  in  tracing  and  identifying  personal 
property. 

My  conclusion  is  that  each  first  cousin  should  receive  one-twelfth 
of  this  estate,  and  the  remaining  three-twelfths  should  be  dis- 
tributed among  the  representatives  of  the  deceased  first  cousins  per 
stirpes.  Let  findings  and  decree  be  submitted  in  accordance  with 
the  views  expressed. 

Decreed  accordingly. 
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In  re  McGUIBE'S  ESTATB. 

In  re  McGORMICE. 

(Supreme  Oonrt,  Appellate  Division,  Second  Department    June  9,  1905.) 

t  ADMINISTBATOBa^DlSOOVEBT     OV     PbOPEBTT     WITHHXI.D— IBBBGULABITIBS  ^ 

Waives. 

In  proceedings  pursuant  to  Code  Civ.  Proc.  I  2707,  to  compel  the  de- 
livery to  petitioner,  as  administratrix,  of  "money  or  other  personal  prop- 
erty" belonging  to  tbe  decedent,  irregularities  in  the  proceedings,  con- 
sisting of  failure  to  comply  with  section  2708,  relating  to  the  surrogate's 
order  and  the  service  thereof  and  of  the  citation,  are  waived  bv  a  general 
appearance  and  the  filing  of  an  answer  to  the  merits. 

2.  Same— Lien  of  Attobney  on  Pafebs  of  OiiiENT. 

Independent  of  statute,  an  attorney  has  a  lien  on  the  papers  of  his 
client  in  his  possession,  which  entitles  him  to  retain  them  until  his 
claim  for  services  is  paid. 

[Ed.  Note.— For  cases  in  point,  see  vol.  5,  Gent  Dig.  Attorney  and  Client, 
H  878,  403.] 

8.  Same— DispiTTE  as  to  Right  of  Possession— Duty  of  Subbogate— Disicis- 

BAI.. 

Under  Code  Civ.  Proc  I  2707,  relating  to  proceedings  to  compel  the 
delivery  to  an  executor  or  administrator  of  *'money  or  other  personal 
property"  belonging  to  the  decedent,  and  section  2710,  providing:  "If 
the  witness  admits  having  the  control  of  the  property,  but  the  facts  as 
to  the  petitioner's  right  are  in  dispute,  the  proceeding  shall  end,  unless 
the  parties  consent  to  its  determination  by  the  surrogate,  in  which  case 
It  shall  be  so  determined,"  where  witness  claimed  a  lien  on  the  papers 
In  his  hands  for  his  services  as  an  attorney  it  was  the  duty  of  the  sur- 
rogate to  dismiss  the  proceeding. 

Appeal  from  Order  of  Surrogate,  Kings  County. 

In  the  matter  of  the  estate  of  Alice  McGuire,  deceased.  From  an 
order  of  the  surrogate  directing  the  delivery  of  certain  papers  to  the 
administratrix  of  said  estate,  George  G.  Dutcher  appeals.  Re- 
versed. 

Argued  before  BARTLETT,  WOODWARD,  RICH,  and  MIL- 
LER, JJ. 

George  G.  Dutcher,  in  pro.  per, 
John  C.  Judge,  for  respondent. 

MILLER,  J.  This  is  a  proceeding  pursuant  to  section  2707  et 
seq.  of  the  Code  of  Civil  Procedure  to  compel  the  delivery  to  the 
petitioner,  as  administratrix,  of  "money  or  other  personal  property" 
belonging  to  the  decedent,  to  the  possession  of  which  the  petitioner 
claims  to  be  entitled.  The  property  in  question  consists  of  certain 
letters  patent  of  the  United  States  conveying  a  tract  of  land 'in  the 
state  of  Colorado,  a  deed  to  the  petitioner,  the  decedent,  and  one 
Mary  Ann  McGuire,  a  sister,  and  certain  tax  receipts.  The  order 
appealed  from  directs  jthe  appellant  to  deliver  these  papers  to  the 
attorney  of  the  petitioner.  The  appellant  alleges  that  the  require- 
ments of  section  2708  were  not  complied  with.  It  is  unnecessary, 
however,  to  consider  this  objection,  because,  while  an  affidavit  stat- 
ing the  facts  appears  to  have  been  filed,  no  formal  objection  to  the 
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proceeding  appears  to  have  been  taken,  and  these  irregularities  were 
undoubtedly  waived  by  a  general  appearance  and  the  filing  of  an 
answer  addressed  to  the  merits.  We  may  also  assume,  without 
deciding,  that  an  administratrix  is  entitled  to  the  papers  of  the 
decedent,  including  deeds  of  real  property,  and  that  their  delivery 
may  be  compelled  pursuant  to  section  2707  of  the  Code  of  CiviJ 
Procedure,  and  even  then  a  fatal  objection  to  the  order  appealed 
from  exists.  The  appellant  answered,  alleging  that  he  had  a  lien 
upon  the  papers  in  his  hands  for  services  as  an  attorney,  which 
he  sets  forth  with  some  detail.  The  learned  surrogate,  however, 
held  that  the  lien  of  an  attorney  did  not  attach  to  such  papers,  and 
without  further  examination,  upon  the  petition  and  atiswer,  made 
the  order  appealed  from.  The  facts  stated  m  the  anflwer  must 
therefore  be  regarded  as  true  for  the  purposes  of  this  appeal. 

Section  2710  provides :  '*If  the  witness  admits  having  the  control 
of  the  property,  but  the  facts  as  to  the  petitioner's  right  are  in  dis- 
pute, the  proceeding  shall  end,  unless  the  parties  consent  to  it«  de- 
termination by  the  surrogate,  in  which  case  it  shall  be  so  deter- 
mined." We  think  there  can  be  no  doubt  but  that,  independent  of 
the  statute,  an  attorney  has  a  lien  upon  the  paf>er8  of  his  client  in 
his  possession  which  entitles  him  to  retain  the  papers  until  his  claim 
for  services  is  paid.  Matter  of  H.,  an  attorney,  S7  N.  Y.  621; 
Ward  V.  Craig,  87  N.  Y.  560 ;  Matter  of  Knapp,  85  N.  Y.  284.  This 
lien  is  described  by  Judge  Earl  in  Goodrich  v.  McDonald,  112  N.  Y. 
.167,  162, 19  N.  E.  649,  as  a  retaining  lien,  and  this  cottrt  has  recently 
held  in  Mathot  v.  Triebel,  98  App.  Div.  328,  90  N.  Y.  Supp.  903,  that 
the  statutory  lien  given  by  section  66  of  the  Code  of  Civil  Pro- 
cedure is  not  exclusive.  The  facts  as  to  the  petitioner's  right  to 
the  papers  being,  therefore,  in  dispute,  it  was  the  duty  of  the  surro- 
gate to  dismiss  the  proceeding. 

The  order  appealed  from  should  be  reversed,  with  410  costs  and 
disbursements,  and  the  petition  dismissed.    All  concur. 


LORD  V.  CITIZENS'  STEAMBOAT  CO. 
(Supreme  Court,  Appellate  Division,  Second  Department.    June  9,  1005.) 

BBOXBBS-»0>Min8SIONB-43019TB4ClV-*PEBFOBlCA.N€B— BVIDBNCE. 

The  south  sida  of  a  pier  rented  by  defendant  to  a  leasee,  with  whom 
plaintiff  had  had  ncgotiatlona  for  a  lease  of  the  zu)rth  side*  was  50  feet 
longer  than  the  north  side,  and  met  the  bulkhead  Hue  at  an  obtuse  angle, 
while  the  north  side  met  such  line  at  an  acute  angle,  thereby  lessening 
the  space  in  the  slip.  There  was  also  a  bulkhead  line  on  the  south  side, 
aVaUable  for  the  erection  of  a  freight  depot,  but  none  on  the  north  side; 
and,  as  a  part  of  the  negotiations  resulting  in  the  lease  of  the  south 
side,  defendant  surrendered  to  the  city  its  lease  of  the  bulkhead,  and  a 
new  lease  was  obtained  directly  from  the  city  to  defendant's  lessee; 
the  agreed  rental  therefor  being  deducted  f^om  the  rent  agreed  to  be 
paid  for  the  south  side  of  the  pier.  Heldf  that  the  sotith  side  of  tbe 
pier  was  substantially  different  from  tbe  north  side,  which  plaintiff  had 
been  employed  to  rent,  and  plaintiff,  having  taken  no  part  In  the  negotia- 
tions for  the  south  side,  was  therefore  not  entitled  to  recover  com- 
missions. 
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AppeaLl  from  Trial  Term,  Richmond  County. 

Action  by  George  Osgood  Lord  against  the  Citizens*  Steamboat 
Company.  From  a  judgment  in  favor  of  plaintiff,  and  from  an  order 
denying  defendant's  motion  for  a  new  trial,  it  appeals.     Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, HOOKER,  and  MILLER,  JJ. 

Herbert  Noble,  for  appellant. 

Stephen  Callaghan  (Parker  K.  Deane,  on  the  brief),  for  respond- 
ent. 

MILLER,  J,  This  action  is  brought  to  recover  broker's  commis- 
sions. The  defendant,  as  lessee  irom  the  city  of  New  York,  occu- 
pied the  south  half  of  a  pier,  and  sublet  the  north  half.  In  Novem- 
ber, 1901,  anticipating  the  termination  of  the  lease  with  its  tenant  on 
February  1, 1902,  the  defendant  employed  the  plaintiflE  to  procure  a 
tenant,  offering  to  lease  said  north  side  for  $20,000  per  year.  After 
certain  negotiations  between  the  plaintiff  and  the  proposed  tenant,, 
the  Central  Railroad  of  New  Jersey,  the  proposed  rental  was  in- 
creased at  the  request  of  the  plaintiff  to  $21,000,  and  a  specific  agree- 
ment was  made  between  the  plaintiff  and  defendant  that  in  case 
a  lease  should  be  effected  at  said  rental  the  plaintiff  should  be 
paid  5  per  cent  commission,  and  in  addition  $1,000  for  each  year  of 
the  term.  The  ensuing  negotiations  were  finally  terminated  by  a 
notice  from  said  proposed  tenant  to  the  defendant  to  the  effect  that 
it  was  not  then  in  a  position  to  enter  into. a  lease,  and  subsequently 
the  defendant  leased  that  portion  of  the  pier  to  another  company 
for  a  period  of  six  months,  with  an  option  to  continue  during  the 
term  of  the  defendant's  lease  with  the  city,  which  period  terminated 
in  May,  1903,  without  the  exercise  of  said  option.  In  August,  1903,. 
negotiations  were  reopened  between  the  president  of  the -defendant 
and  an  officer  of  the  said  Central  Railroad  of  New  Jersey,  with  the 
result  that  an  agreement  was  made  to  lease  the  south  side  of  the 
pier  for  the  yearly  rental  of  $24,000,  which  agreement  was  embodied 
in  a  lease  executed  by  the  parties  October  1,  1903.  It  is  undisputed 
that  the  plaintiff  took  no  part  .in  the  negotiations  of  August,  1903, 
resulting  in  the  lease;  but  he  claims  that  his  employment  was 
never  terminated,  and  that  in  fact  he  was  the  procuring  cause,  and 
upon  that  theory  has  recovered  a  judgment  for  the  5  per  cent,  com- 
mission and  the  extra  compensation  of  $1,000  per  year.  He  testi- 
fies that^fter  the  termination  of  the  negotiations  had  prior  to  Feb- 
ruary, 1902,  he  had  talks  with  the  president  of  the  defendant,  in 
which  he  was  requested  to  keep  the  proposition  before  the  Cen- 
tral Railroad  of  New  Jersey,  with  the  view  of  ultimately  effecting 
a  lease,  and  that  he  frequently  had  talks  with  one  .Douty,  an  officer 
of  said  company — the  last  one  being  in  February,  1903 — ^the  result 
of  which  he  did  not  communicate  to  the  defendant.  Englis,  the 
president  of  the  defendant,  with  whom  the  plaintiff  claims  to  have 
had  the  negotiations,  testifies  that  he  never  saw  him  after  Febrti- 
ary,  1902.  Douty,  called  by  the  plaintiff,  testifies  that,  so  far  as  he 
was  personally  concerned,  the  matter  dropped  after  February,  1903. 
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Both  he  and  the  plaintiff  testify  that  their  negotiations  related  to 
the  north.side  of  the  pier,  as  is  also  established  by  the  letters  intro- 
duced by  the  plaintiff.  JBesler,  the  officer  of  the  Central  Railroad 
of  New  Jersey  who  conducted  the  negotiations  resulting  in  the 
lease,  testifies  that  the  matter  of  leasing  the  south  side  of  the  pier 
was  brought  to  his  attention  by  another  broker,  a  Mr.  Joyce, 
through  whom  the  negotiations  were  conducted,  and  that  he  "did 
not  know  the  plaintiff  in  the  matter. 

The  finding  of  the  jury  that  the  plaintiff  was  the  procuring  cause 
of  the  lease  is  challenged  as  being  against  the  weight  of  evidence. 
However,  we  need  not  consider  this  question,  because,  in  another 
aspect  of  the  case,  the  verdict  is  entirely  unsupported  by  the  evi- 
dence. The  case  was  submitted  to  the  jury  upon  the  original  con- 
tract of  employment,  which  was,  according  to  the  plaintiff's  own 
testimony,  that,  in  case  he  effected  a  lease  of  the  north  side  of  the 
pier  for  $21,000,  he  should  have  6  per  cent,  commission,  and  in  addi- 
tion $1,000  for  each  year  of  the  term;  and  the  court  charged  the 
jury  that,  unless  the  subject-matter  of  the  lease  was  essentially  and 
substantially  the  same,  the  plaintiff  could  not  recover.  Thus,  for 
effecting  a  lease  of  the  south  side  of  the  pier,  concerning  which  his 
negotiations  concededly  had  no  relation,  the  plaintiff  has  recovered 
not  only  the  regular  broker's  commission,  but  also  the  extra  com- 
pensation, which,  according  to  his  own  evidence,  he  was  only  to 
receive  in  case  he  effected  a  lease  of  another  portion  of  the  pier  at 
a  stipulated  sum;  and,  testing  the  verdict  by  the  rule  charged  by 
the  learned  trial  court,  unless  there  is  evidence  that  the  south  side 
of  the  pier  was  essentially  and  substantially  the  same  as  the  north 
side,  the  verdict  must  be  set  aside.  The  undisputed  evidence  is 
that  the  south  side  was  50  feet  longer  than  the  north  side ;  that  it 
met  the  bulkhead,  line  at  an  obtuse  angle,  while  the  north  side  met 
the  same  line  at  an  acute  angle,  thereby  making  the  available 
space  in  the  slip  still  less ;  that  there  was  a  bulkhead  on  the  south 
side  available  for  the  erection  of  a  freight  depot,  while  there  was 
none  on  the  north  side ;  that,  as  a  part  of  the  negotiations  resulting 
in  the  lease  of  the  south  side,  the  defendant  surrendered  to  the 
city  its  lease  of  the  bulkhead,  and  a  new  lease  was  obtained  directly 
from  the  city  to  the  defendant's  lessee,  the  agreed  rental  therefor 
being  deducted  from  said  sum  of  $24,000  agreed  to  be  paid  the  de- 
fendant. The  property  leased  was  therefore  essentially  and  sub- 
stantially different  from  the  property  to  which  the  specific  agree- 
ment upon  which  the  plaintiff  was  permitted  to  recover  related. 
It  is  manifest,  therefore,  that  the  plaintiff  has  been  permitted  to 
recover  upon  a  theory  wholly  unsupported  by  the  evidence,  and  the 
judgment  and  order  should  therefore  be  reversed,  and  a  new  trial 
granted ;  costs  to  abide  the  event  All  concur,  except  HOOKER, 
J.,  not  voting. 
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HASIilN  T.  NATIONAL  FOUNDRY  GO. 

(Supreme  Ctourt,  Appellate  Division,  Second  Department    June  9,  1005.) 

liAanEB— iHjruBT  to  Servant— Negligence— Qttestioit  fob  Jubt. 

In  an  action  by  an  employ^  for  injuries,  evidence  examined,  and  held 
that  whether  defendant  was  negligent  in  furnishing  a  defective  appli- 
ance was  a  question  for  the  Jury. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Michael  Haslin  against  the  National  Foundry  Com- 
pany. From  a  judgment  in  favor  of  defendant,  plaintiflf  appeals 
Reversed. 

Argued  before  BARTLETT,  JENKS,  HOOKER,  RICH,  and 
MILLER,  JJ. 

James  C.  Cropsey  (F.  W.  Catlin,  on  the  brief),  for  appellant. 

Charles  C  Nadal  (W.  D.  Stiger,  on  the  brief),  for  respondent. 

PER  CURIAM.  The  plaintiff  was  employed  as  a  laborer  in  the 
defendant's  iron  foundry.  When  the  castings  of  each  day  were 
completed,  there  was  usually  a  quantity  of  molten  iron  remaining 
in  the  furnace,  and  at  the  time  of  the  accident  which  gave  rise  to 
this  action  it  was  the  duty  of  several  laborers  in  the  service  of  the 
defendant,  including  the  plaintiff,  to  take  this  molten  iron  in  large 
ladles  and  pour  it  into  certain  boxes,  described  as  "ingot  molds,*' 
where  it  was  allowed  to  cool  so  as  to  be  suitable  for  introduction 
into  the  furnace  in  the  course  of  the  next  day's  work.  While  emp- 
tying a  ladleful  of  this  molten  iron  into  one  of  these  ingot  molds 
near  the  furnace,  under  the  direction  of  a  foreman,  an  explosion  oc- 
curred, accompanied  by  a  loud  report  like  that  of  a  cannon,  and  a 
quantity  of  the  hot  liquid  metal  was  dashed  onto  the  plaintiff's 
head  and  shoulders,  inflicting  the  injuries  for  which  he  seeks  to  re- 
cover compensation  in  this  suit.  The  complaint  was  dismissed  at 
the  conclusion  of  the  evidence  in  his  behalf,  and  the  principal  ques- 
tion which  arises  upon  this  appeal  is  whether  there  was  enough 
proof  to  take  the  case  to  the  jury  on  the  question  of  the  negligence 
of  the  defendant. 

The  complaint  charges  the  defendant  with  negligence  in  having 
furnished  to  the  plaintiff  a  mold  into  which  he  had  to  pour  a  cer- 
tain quantity  of  melted  iron,  which  mold  was  improperly  con- 
structed for  the  purposes  for  which  it  was  used,  and  was  inadequate 
and  unfit  for  the  uses  to  which  it  was  put,  and  was  unsafe  and  de- 
fective and  out  of  repair.  There  was  nothing  in  the  evidence  suf- 
ficient to  sustain  a  finding  that  the  ingot  mold  was  defective,  nor 
was  there  any  direct  proof  that  it  was  unsafe.  There  was  testi- 
mony, however,  of  an  expert  character,  to  the  effect  that  such  an 
explosion  as  occurred  in  this  case,  characterized  by  so  loud  a  re- 
port, could  only  be  caused  either  by  cold  or  dampness  in  the  mold ; 
that  the  danger  of  explosions  from  both  these  causes  was  generally 
known  to  persons  engaged  in  the  iron  foundry  business  prior  to  the 
time  of  this  accident;  and  that  at  that  period  two  precautions 
were  generally  adopted  to  prevent  explosive  outbursts  of  the  nature 
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which  caused  the  plaintiff's  injuries,  to  wit,  either  drying  the  mold 
by  putting  sand  or  clay  uix>n  it  before  th«  mcrftetr  icon  is  introduced, 
or  taking,  the  chill  off  by  heating  the.  boxes.  From  thfi  proof  -ad- 
duced in  behalf  of  the  plaintiflf  in  this  case,  it  seems  to  us  that  it 
was  permissible  for  a  jury  to  infer  that  the  explosion  must  have 
been  brought  about  by  the  coldness  of  the  ingot  mold,  or  by  damp- 
ness therein ;  and,  if  so,  negligence  might  well  be  predicated  of  the 
action  of  the  defendant  in  furnishing  to  the  plaintiff  a  mold  in  this 
condition,  when  it  further  appeared  that  the  plaintiff  was  ignorant 
of  the  existence  of  any  danger  in  using*  the  mold  precisely  as  it  was 
provided  for  his  use. 

We  find  nothing  in  the  record  to  justify  a  dismissal  of  the  com- 
plaitit  on  the  ground  of  the  plaintiff's  contributory  negligence,  and 
as  it  seems  quite  plain  that  he  was  entitled  to  have  the  case  submit- 
ted to  the  jury  on  the  question  of  the  negligence  of  the  defendant, 
in  the  view  which  we  take  of  the  facts  proved  and  the  fair  infer- 
ences to  be  drawn  therefrom,  it  follows  that  the  judgment  must  be 
reversed. 

Judgment  reversed,  and  new  trial  granted;  coets  to  abide  tlie  event 

HOOKBB,  J.,  not  fottng. 


CRTLIiEY  V.  NEW  AMSTERDAM  GAS  CO. 

(Supreme  Oourt,  Appellate  DiYlaion,  Steond  Deftartment    Joner  0,  1905L) 

Uastbs  and  SBBVAifT— Unsafe  Toouh- NmsLiGBNca— Bvidencs— StJincntNCT. 
In  an.  action  for  injuries  to  a  servant,  caused  by  being  struck  in  the 
eye  by  a  sliver  from  a  cblael,  which  was  selected  for  and  given  to  liim  by 
the  foreman,  evldenee  held  suffldent  to  authorise  a  finding  that  the  chisel 
was  made  of  unsuitable  material,  and  that  the  injury  was  caused  by  the 
master's  negligence  in  furnishing  the  same. 

Appeal  from  Trial  Term,  Kings  County, 

Action  by  Daniel  F.  Crilley  against  the  New  Amsterdam  Gas 
Company.  From  a  judgment  dismissing  the  complaint,  plaintiff 
appeals.    Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD, 
JENKS,  RICH,  and  MILLER,  JJ. 

William  J.  Bogenshutz,  for  appellant. 

Edwin  A.  Jones  (Albert  Van  Winkle,  on  the  brief),  for  respond- 
ent. 

MILLER,  J.  The  evidence  in  this  case  would  have  warranted 
a  jury  in  finding  that  the  plaintiff,  a  boiler  maker,  while  temporarily 
in  the  employ  of  the  defendant,  to  whom  he  was  sent  by  his  regu- 
lar employers,  while  engaged  in  cutting  off  the  heads  of  rivets  on 
a  hydrogen  generator  was  injured  by  being  struck  in  the  eye  by  a 
sliver  from  a  chisel  which  he  was  using;  that  the  plaintiff  had  had 
trouble  with  the  chisels  theretofore  furnished  him,  caused  by  their 
breaking,  of  which  he  had  complained  to  the  defendant's  foreman ; 
that  said  foreman  had  brought  him  the  chisel  causin|(  the  injury. 
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and  had  assured  him  that  it  was  all  right,  and  that  upon  an  examina- 
tion before  using  it,  so  far  as  the  plaintiff  could  discover,  it  appeared 
to  be  all  right;  that  it  had  been  struck  only  a  few  times  with  the 
hammer  when  the  sliver  from  the  head  of  the  chisel  struck  the 
plaintiff  in  the  eye,  causing  an  injury  whieh  resulted  in  the  loss  of 
the  sight  of  the  eye ;  that  the  cause  of  the  chisel  breaking  was  the 
fact  that  it  was  made  of  coarse-grained  steel ;  that  it  was  not  cus- 
tomary to  use  anything  but  fine-grained  steel  in  the  making  of 
chisels  to  be  used'  for  the  purpose  for  which  this  one  was  used, 
for  the  reason  that  the  coarse-grained  steel  will  sliver  away  and 
break  from  the  effect  of  blows^  while  tlie  fine-grained  Steel  will  not; 
that,  therefore,  coarse-grained  steel  was  not  suitable  to  be  used 
for  the  purpose;  that  the  chisels  were  made  by  the  defendant's 
blacksmith  of  steel  furnished  by  the  defendant,  but  not  at  the  same 
place  where  plaintiff  was  working. 

The  foregoing  statement  will  suffice  to  show  that  a  jury  might 
have  found  that  the  cause  of  the  plaintiff's  injury  was  the  negli- 
gence of  the  defendant  in  omitting  to  discharge  the  duty  which  it 
owed  to  the  plaintiff  of  furnishing  him  reasonably  safe  tools  and 
appliances,  and  that  the  tool  furnished  was  made  of  unsuitable  ma- 
terial, which  it  was  not  customary  to  use  for  the  purpose.  There- 
fore, without  further  discussion,  it  is  apparent  that  the  court  erred 
in  nonsuiting  the  plaintiff,  for  which  reason  the  judgment  must 
be  reversed,  and  a  new  trial  granted;  costs  to  abide  the  event. 
All  concur. 


ELLIS  et  eL  v.  TOWN  OV  PELHAM. 
(finpreme  Gonrt^  Appellate  Division,  Second  Department    June  9»  1005.) 

1.  STIPX7I.ATI0N— CONSTBUCnOW. 

In  an  action  to  cancel  a  right  of  way  claimed  by  the  defendant  over 
plaintiffs'  property  under  a  grant  by  the  devisor  of  plaintiffs'  grantor, 
a  fltipnlatlon  was  made  at  the  beginning  of  the  trial  that  plaintifTs  were 
seised  of  the  premises  in  qtieation,  subject  to  sucfi  rights  as  the  defend- 
ant may  have  bad  at  the  time  of  the  devisor's  death,  Ttie  case  was  tried 
on  the  theory  that  the  rights  of  the  parties  were  to  be  determined  as 
of  the  time  of  the  trial,  evidence  on  both  sides  being  offered  on  that 
theory  without  objection  by  either  based  on  the  stipulation.  The  de>- 
fendant  In  the  first  instance  undertook  to  show  that  the  plaintiffs  had 
notice  of  the  grant  to  the  defendant,  which  would  have  been  immaterial 
had  the  stipulation  been  relied  on.  Held,  that  defendant  would  not 
be  allowed  to  give  to  the  stipulation  a  meaning  which  evidently  occurred  • 
to  it  for  the  first  time  on  appeal ;  and  the  rights  of  the  parties  ^ould 
be  determined  as  of  the  date  of  the  trial,  notwithstanding  the  stipular 
tion. 

2.  Basement— Grant— Usee— EvinENCB—SumciENOT. 

Under  a  grant  to  a  town  of  a  right  of  way  for  access  to  a  dock,  pro- 
viding ttiat  on  failure  to  maintain  the  dock  for  the  use  of  the  town,  or 
on  its  abandonment,  the  grant  should  become  void,  evidence  that  boys 
occasionaUy  fished  from  the  dock  and  went  in  tiwlmming  is  insufficient 
to  show  a  use  of  the  dods  within  the  contemplation  of  the  parties  when 
the  grant  was  made. 

a  Bake— FoBFEiTUBE— Rights  of  Devisee  ov  Gbantob. 

Under  a  grant  of  right  of  way  for  access  to  a  dock,  providing  that 
on  abandeiimttit  of  or  failure  to  maintain  tiie  dock  the  grantor,  his 
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belra  or  aflsigns,  sbonld  be  at  liberty  to  close  tbe  way,  the  right  to  close 
it  on  abandonment  of  the  dock  inured  to  a  devisee  of  the  grantor. 

4.  Samb— Reviyai*. 

Where  the  grant  of  a  right  of  way  for  access  to  a  dodk  provided  for 
forfeiture  on  abandonment  of  or  failure  to  maintain  the  dock,  an  aban- 
donment of  the  dock,  followed  by  a  declaration  of  forfeiture  of  the 
right  of  way,  precluded  a  reriyal  of  the  right  by  a  subsequent  rebuild- 
ing of  the  dock  without  the  consent  of  the  owner  of  the  fee  of  the  serYient 
estate. 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  Augustus  V.  H.  Ellis  and  another  against  the  town 
of  Pelham.  From  a  judgment  in  favor  of  defendant,  plaintiffs  ap- 
peal.    Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  MILLER,  JJ. 

David  B.  Ogden,  for  appellants. 
Henry  G.  K.  Heath,  for  respondent. 

MILLER,  J.  In  1871  Elbert  J.  Roosevelt  conveyed  to  the  de- 
fendant a  right  of  way  over  lands  owned  by  him  adjacent  to  Long 
Island  Sound,  the  consideration  being  the  agreement  of  the  defend- 
ant to  build  a  dock  for  the  use  of  the  town  at  the  terminus  of  said 
right  of  way.    The  conveyance  contained  the  following  condition: 

"And  it  is  hereby  understood  and  agreed  between  the  parties  to  these 
presents  that  in  case  the  party  of  the  second  part  fail  to  build  tbe  said  dock 
within  six  months  from  this  date,  then  and  in  that  case  the  grant  shall 
become  null  and  void.  And  it  is  further  agreed  that  in  case  the  purty  of  tbe 
second  part  shall  fail  to  maintain  the  said  dock  for  the  use  of  the  town  and 
shall  abandon  the  same,  then  and  in  that  case  this  grant  shall  become  null 
and  void,  and  the  said  right  of  way  shall  cease  and  determine,  and  the  party 
of  the  first  part  his  heirs  or  assigns  shall  be  at  liberty  to  close  the  same  and 
exclude  all  persons  therefrom." 

The  defendant  complied  with  the  first  condition  mentioned  by 
building  the  dock.  The  fee  remained  in  said  Elbert  J.  Roosevelt 
until  his  death  in  1886,  when  the  plaintiffs'  grantor  became  the 
owner  of  the  fee  by  devise.  In  September,  1902,  the  plaintiffs  pur- 
chased said  lands  so  devised  to  their  grantor.  After  the  recording 
of  the  deed  to  the  plaintiffs,  the  conveyance  of  the  right  of  way  to 
the  defendant  was  recorded,  and  the  defendant  claims  to  be  the 
owner  of  the  easement  conveyed  as  aforesaid,  while  plaintiffs  claim 
that  the  easement  was  extinguished  by  a  breach  of  the  condition  in 
the  grant  and  a  re-entry  both  by  the  said  Elbert  J.  Roosevelt,  the 
grantor  of  the  easement,  and  by  plaintiffs'  grantor,  and  this  ac- 
tion is  brought  to  determine  said  conflicting  claims  to  the  property 
in  question. 

We  are  embarrassed  at  the  outset  by  the  stipulation  spread  upon 
the  record  at  the  beginning  of  the  trial,  as  follows: 

"It  was  further  admitted  that  the  plaintiffs  were  now  seised  of  the  prem- 
ises in  question,  subject  to  such  rights  as  the  town  of  Pelham  may  have  had 
at  the  time  of  Elbert  J.  Roosevelt's  death." 

While  there  is  evidence  that  said  Elbert  J.  Roosevelt  erected  a 
fence  across  the  strip  over  which  the  right  of  way  extended,  there  is 
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no  evidence  in  the  case  of  failure  to  maintain  the  dock  or  of  an  aban- 
donment of  it  by  the  defendant  prior  to  the  death  of  said  Roosevelt, 
and  it  would  seem  from  the  stipulation  that  the  rights  of  the  par- 
ties were  to  be  determined  as  of  the  date  of  said  Roosevelt's  death. 
It  was,  however,  insisted  by  the  appellants  upon  the  oral  argument 
that  the  parties  did  not  intend  the  stipulation  to  have  that  effect, 
and  an  examination  of  the  record  discloses  that  neither  side  so  in- 
tended it.  The  case  was  tried  upon  the  theory  that  the  rights  of 
the  parties  were  to  be  determined  as  of  the  time  of  the  trial.  Evi- 
dence upon  both  sides  was  oflFered  upon  that  theory,  and  no  objec- 
tion was  made  by  either  based  on  said  stipulation.  The  defendant 
in  the  first  instance  undertook  to  show  that  the  plaintiffs  had  notice 
of  the  grant  to  the  defendant,  which  would  have  been  entirely  im- 
material had  the  stipulation  been  relied  upon.  The  case  was  not 
disposed  of  by  the  trial  court  on  the  theory  that  the  stipulation 
had  the  effect  now  claimed  by  the  respondent,  as  is  clearly  demon- 
strated by  the  findings,  and  we  shall  therefore  consider  the  case 
according  to  the  theory  upon  which  it  was  evidently  tried,  and  not 
give  to  a  stipulation  made  during  the  trial  a  meaning  which  evi- 
dently occurred  to  the  respondent  for  the  first  time  on  this  appeal. 
We  may  assume  that  the  finding  that  the  plaintiffs  purchased 
with  actual  notice  of  the  grant  to  the  defendant  is  supported  by  the 
evidence.  It  is,  however,  abundantly  established  that  for  many 
years  prior  to  May,  1902,  the  defendant  had  failed  to  maintain  the 
said  dock  for  the  use  of  the  town,  and  had  abandoned  the  same, 
within  the  meaning  of  the  grant,  and  we  need  not  now  concern 
ourselves  with  the  general  rule  that  mere  nonuser  cannot  work  a 
forfeiture,  abandonment,  or  extinguishment  of  an  easement,  be- 
cause the  words  "fail  to  maintain"  and  "abandon,"  as  used  in  the 
instrument  creating  the  easement,  are  clearly  expressive  of  the 
same  thing.  The  only  expenditures  claimed  to  have  been  made  by 
the  defendant  in  maintaining  the  dock  during  the  20  years  preceding 
May,  1902,  was  the  sum  of  $50,  claimed  to  have  been  raised  for  re- 
pairs of  the  dock  in  1898.  How  the  $60  was  expended  does  not 
appear,  and  the  photograph  taken  after  the  expenditure  was  claimed 
to  have  been  made  exhibits  simply  a  walk  leading  up  to  spiles 
and  stringers  without  even  a  flooring.  No  claim  is  made  that  any 
use  was  made  of  the  dock  for  many  years,  except  that  men  and 
boys  occasionally  "fished  from  the  dock  and  went  in  swimming." 
This  use  of  the  decaying  framework  of  what  was  once  a  dock  can 
hardly  have  been  the  use  contemplated  by  the  parties  when  the 
ian"ant  was  made.  It  is  practically  undisputed  that  the  plaintiffs^ 
grantor  maintained  a  fence  across  the  strip,  and  that  he  posted  a 
notice  forbidding  any  one  trespassing  thereon.  In  May,  1902,  be- 
fore the  conveyance  to  the  plaintiffs,  the  defendant  rebuilt  the  dock 
in  a  substantial  manner ;  but  this  was  long  after  the  plaintiffs'  gran- 
tor had  signified  in  the  clearest  manner  possible  his  election  to  re- 
enter, close  the  right  of  way,  and  exclude  all  persons  therefrom,  and 
the  sole  question  presented  by  this  appeal  is  whether  the  right  to 
close  the  right  of  way  for  breach  of  the  condition  subsequent  passed 
by  the  devise  to  the  plaintiffs'  grantor.    Had  the  grant  to  the  def end- 
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ant  been  a  grant  of  the  fee  subject  to  the  rigbt  of  reverter  for  breach 
of  condition  subsequent,  no  right  of  re-entry  tor  breach  of  condition 
would  have  passed  by  the  devise  to  the  plaintiffs'  grantor,  because 
it  is  well  settled  in  this-  state  that  the  right  of  re-entry  for  such  a 
breach  can  only  be  exercised  by  the  grantor  or  his  heirs.  Uping- 
ton  V.  Corrigan,.  151  N.  Y.  145,  45  N.  E-  350,  87  L.  R.  A.  794.  No 
case  in  this  state  has  been  brought  to  our  attention  where  the  estate 
granted  was  an  easement,  amd  not  a^  fee.  While  the  reason  for 
the  rule  at  common-  law  making  thie  right  of  re-entry  nonassign- 
able no  longer  exists,  the  rule  prevails,  because  it  has  not  been 
changed  by  statute;  and,  although  the  statute  providest  that  "every 
estate  and  interest  in  real  property  descendible  to  heirs  may  be 
*  *  *  devised,"  this  right  of  re-entry  is  held  not  to  be  embraced 
within  the  meaning  of  the  statute^  because  it  is  not  an  estate  or  in- 
terest in  land,  but  a  mere  naked  right,  and  the  heir  takes  it  not  by 
descent,  but  by  representation*  Where  the  estate  limited  by  the 
condition  subsequent  is  an  easement,  and  not  a  fee;  an  entirely  dif- 
ferent situation  exists.  The  servient  estate  remains  in  the  grantor, 
and  ia  this  case  passed,  by  devise  to  the  plaiatiffs'  grantor.  The 
right  of  re-entry  lor  a  breach  was  not,,  therefore,  a  naked  right,  but 
was  coupled  with  an  interest  no  less  than  the  fee  itself,  and  it  can- 
not properly  be  termed  a  right  o£  re-entry,  as  the  grantor  and  his 
devisee  were  at  all  times  seised  of  an  estate  in  possession.  Instead 
it  was  a  right  to  claim  an  extinguishment  of  the  easement,  which 
mai^ifestly  no  one  but  the  owner  of  the  servient  estate  had  any 
interest  in  exercising;  and  in.  this  case  the  grantor  expressly  re- 
served to  himself,  his  heirs  or  assigns,  the  ri^t  to  close  the  right 
of  way  and  exclude  all  persons  therefrom,  and  that  is  exactly  what 
his  devisee  did  when  he  erected  a  fence  and  posted  a  notice  for- 
bidding trespassing.  The  assertion  by  the  heir  of  a  breach  of  the 
condition  could  only  have  the  effect  of  freeing  the  fee  from  the 
servitude,  and  if  he  alone  can  exercise  the  right  we  have  the  anom- 
alous situation  of  a  right  reserved  in  a  grant  which  can  be  exer- 
cised only  by  a  person  who  can  gain  nothing  by  its  assertion.  We 
think  that  the  right  to  claim  a  forfeiture  or  extinguishment  of  the 
easement  passed  by  the  devise  to  the  plaintiffs'  grantor,  and  that, 
the  condition  having  been  broken,  and  he  having  exercised  the 
right  reserved  in  the  grant  to  close  the  right  of  way  and  exclude 
all  persons  therefrom,  the  easement  to  the  defendant  thereupon 
became  extinguished,  and  was  not  revived  by  the  subsequent  re- 
building of  the  dock  without  the  consent  of  the  owner.  It  follows, 
therefore,  that  the  plaintiffs,  by  the  conveyance  to  them,  became 
seised  of  the  fee  freed  from  the  easement 

The  judgment  must  therefore  be  reversed,  and  a  new  trial  grant- 
ed ;  costs  to  abide  a  final  award  of  costs.    All  concur. 
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Iikte  DUSENBEBY  et  aL 
(Supreme  Court,  AppeDate  Division,  Second  Department    Jtme  9;  1909.) 

PABiaEBfimF— MJBMBUH9  0#  FlUC— BVIOEROV— COKPRKIIOT.. 

On  an  issue  as  to  whether  a  decedent  was  the  sole' owner  of  a  business 
carried  on  under  a  firm  style  which  embraced  her  own  name  and  that  of 
a  sister,  it  was  error  to  refuse  to  permit  a  witness  who  did  business  with 
the  alleged  ftcm  to  testify  as  to  what  persons  constituted  the  firm,  wheth- 
er it  was  oomposed  of  mose  than  one  member  ot  decedent's  family,  and 
whether  decedent  was  a  memher  of  the  firm. 

Appeal  from  Surrogate's  Court,  Kings  County. 

Petition  by  Henry  Dusenbery  and  others,  as  creditors  of  Teresa 
Cody,  deceased,  for  the  sale  of  real  property  for  the  payment  of  de- 
ceased's debts.  From  a  decree  dismissing  the  petition,  petitioners 
appeal.     Reversed. 

Argued  before  HIRSCHBERG,  ifj.,  and  BARTLETT,  WOOD- 
WARD,  JENKS,  and  HOOKER,  JJ. 

Charles  D.  Ridgway,  for  appellants. 

Granville  Whittlesey,  for  respondents  Rigney  &  Co. 

PER  CURIAM.  The  petitioners  appear  to  have  established  all 
the  facts  necessary  to  entitle  them  to  a  decree  for  the  sale  of  the 
decedent's  real  property  for  the  payment  of  her  debts,  provided 
their  claim  and  the  other  claima  against  the  estate  represented  debts 
of  Teresa  Cody  individually.  The  learned  surrogate,  however,  dis- 
missed the  proceedings  because  all'  the  claims  were  against  a  firm 
by  the  name  of  T.  &  L.  Cody..  In  her  will  the  decedent  empowered 
her  executors  to  continue  the  business  "which  I  have  heretofore  car- 
ried on  with  my  said  sister  Lilian  L.  Cody  undier  the  firm  name  of 
T.  &  L.  Cody."  This  siater  testified  in  the  proceeding  to  the  effect 
that  she  was  not  a  member,  of  the  firm  of  T.  &  L.  Cody,  and  w-as 
never  in  bu^inesa  with,  her  deceased  sister,  and  that  her  deceased 
sister  was  doing  business  before  her  death  under  the  firniname  of 
T.  &  L*  Cody.  We  gather  from  .the  opinion,  of  the  learned  sur- 
rogate that,  while  he  regarded  this  testimony  as  sufficient  to  nega- 
tive any  conclusion  that  Lilian.  L.  Cody  was  a  member  of  the  firm, 
he  did  not  deem  it  enough  to  establish  that  the  decedent  was  the 
sole  owner  doing  business  under  a  copartnership  name.  "The  pe- 
titioner," he  said^  "should  conclusively  establish  that  the  credit 
given  the  firm  of  T.  &  L.  Cody  was  in  fact  only  given  to  Teresa 
Cody,  and  that  she  was  the  sole  owner  of  the  business."  We 
should  have  been  inclined  to  think  that  the  testimony  of  Lilian  L. 
Cody,  of  itself,  being  uncontradicted,  would  justifv  a  finding  that 
the  decedent  did  business  individually  under  the  firm  name.  As- 
suming, however,  that  something  more  was  required,  the  record 
shows  that  additional  evidence  on  this  subject  was  offered,  but  ex- 
cluded by  the  learned  surrogate.  Thus  a  witness  called  on  behalf 
of  the  petitioner,  who  testified  that  he  did  business  with  the  firm  of 
T.  &  L.  Cody,  was  not  allowed  to  answer  a  question  as  to  what 
persons,  constituted  that  firm,  or  as  to  whether  the  firm  was  com- 
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?>sed  of  more  than  one  member  of  the  Cody  family,  or  whether 
eresa  Cody  in  her  lifetime  was  a  member  of  such  a  firm.  These 
questions  were  objected  to  as  incompetent  and  immaterial,  but  no 
objection  was  made  to  their  form.  They  were  plainly  designed  to 
elicit  proof  to  the  effect  that  the  business  was  the  individual  busi- 
ness of  the  decedent,  and  it  appears  quite  clear  that  such  proof 
should  have  been  received,  in  the  view  of  the  case  expressed  by  the 
learned  surrogate  himself  in  his  opinion.  As  it  seems  very  fikely 
that  evidence  of  this  character  might  change  the  result,  we  think 
the  decree  should  be  reversed,  and  the  proceeding  remitted  to  the 
Surrogate's  Court  for  a  further  hearing. 

Decree  reversed,  and  proceeding  remitted  to  the  Surrogate's 
Court  of  Kings  county  for  a  further  hearing  in  accordance  with 
opinion  per  curiam ;  costs  of  this  appeal  to  abide  the  result  in  that 
court 


LANGLBY  v.  ROUSS. 
(Supreme  Court,  Appellate  Diyision,  Second  Department.    June  9, 1905.) 

1.  BUH^DING  OONTBAOTB— ElXTBA  WOBK— AbCHITEOT'S  OKBTHICATE. 

In  an  action  by  a  building  contractor  to  recover  for  extra  work  under 
the  contract,  and  necessary  changes,  additions,  and  alterations,  it  is  not 
necessary  to  allege  a  demand  of  the  architect,  and  refusal  by  him  to  give 
a  certificate. 

2.  TaiAii— E^viDENGK  or  Facts  Not  Axleoed. 

Where  evidence  of  facts  not  alleged  is  admitted  without  objection,  the 
party  Introducing  the  evidence  is  entitled  to  have  it  considered  by  the 
Jury. 

[Ed.  Note. — For  cases  in  point,  see  voL  46,  Cent  Dig.  Trial,  S§  261,  266.1 

Appeal  from  Trial  Term,  Queens  County. 

Action  by  John  Langley  against  Peter  W.  Rouss,  as  executor  of 
the  will  of  Charles  Broadway  Rouss,  deceased.  From  a  judgment 
for  plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial,  de- 
fendant appeals.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD, 
JENKS,  RICH,  and  MILLER,  JJ. 

William  J.  Townsend,  for  appellant. 
Nelson  Zabriskie,  for  respondent. 

RICH,  J.  This  action  was  brought  to  recover  the  value  of  al- 
leged extra  work  performed  by  the  plaintiff  in  the  construction  of 
a  building  in  the  borough  of  Manhattan  under  the  provisions  of  a 
contract  between  him  and  the  owner.  The  amount  sought  to  be 
recovered  was  $11,506.30,  with  interest.  The  questions  involved 
in  plaintiff's  right  to  recover,  as  presented  by  the  record,  were  con- 
sidered upon  the  former  appeal  (85  App.  Div.  27,  82  N.  Y.  Supp. 
1082) ;  and  this  court  has  held,  in  the  language  of  Mr.  Justice  Bart- 
lett,  that: 

"(1)  The  work  for  which  the  plaintiff  seeks  to  recover  In  this  suit  was 
for  the  most  part  not  covered  by  the  specifications.  This  conclusion  is  sub- 
ject to  a  possible  exception  in  regard  to  some  of  the  work  Included  in  tlie- 
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tblrd  item  of  his  dalm,  and  to  the  ylew  which  the  jury  may  take  as  to  the 
relatiye  depth  of  the  foundation  of  the  adjoining  building,  the  shallowneea 
of  which  conBtitnteB  the  basis  of  the  second  item  of  the  pIaintifC*a  claim. 
(2)  The  contract  bonnd  the  plaintiff  to  furnish  estimates  of  extra  work,  and 
obtain  the  written  consent  of  the  architect  therefor.  (3)  The  architect's 
agency  for  the  owner  was  broad  enough  to  authorize  him  to  waive  this  re- 
quirement (4)  The  jury  should  have  been  allowed  to  pass  upon  the  ques- 
tion whether  he  did  waive  it,  or  not,  together  with  the  other  Issues  of  fact 
indicated  In  this  opinion,  as  well  as  the  value  of  the  work.'* 

Upon  the  retrial  the  issues  were  submitted  to  the  jury  in  a  fair 
and  impartial  charge  by  the  learned  trial  justice,  to  which  but  two 
exceptions  were  taken  by  defendant.  The  first  was  based  upon  the 
contention  that  the  question  of  whetljer  the  alleged  extra  work  was 
within  the  terms  of  the  contract  was  one  of  law  to  be  determined 
by  the  court.  The  cases  cited  by  the  learned  counsel  for  the  appel- 
lant were  brought  to  our  attention  on  the  former  appeal,  and  were 
then  considered.  The  principles  involved  in  the  determination  of 
those  cases  are  radically  different  and  easily  distinguishable  from 
those  in  the  case  at  bar.  The  question  in  Cohen  v.  Berlin  &  Jones 
Envelope  Co.,  166  N.  Y.  292,  69  N.  E.  906,  was  whether  the  contract 
under  consideration  was  on  its  face  a  contract  in  restraint  of  trade — 
a  purely  legal  question.  In  Glacius  v.  Black,  67  N.  Y.  663,  the  con- 
tract itself  provided  that  the  entire  sheathing  of  the  attic  should  be 
of  felt.  It  was  unambiguous,  and  presented  no  question  of  fact. 
In  Dwight  v.  Germania  Life  Insurance  Co.,  103  N.  Y.  342,  8  N.  E. 
654,  67  Am.  St.  Rep.  729,  a  policy  of  insurance  was  by  its  terms  void 
if  representations  contained  in  the  application  were  untrue.  In  the 
application  the  question  was  asked,  ''Is  he  now  or  has  he  been  en- 
gaged in  or  connected  with  the  manufacture  or  sale  of  any  beer, 
wine,  or  other  intoxicating  liquors?"  to  which  the  applicant  an- 
swered, "No."  The  trial  court  left  it  to  the  jury  to  say  whether 
admitted  sales  of  liquor  were  sales  at  all,  within  the  meaning  of  the 
contract.  This  was  held  error,  because  the  contract  was  plain  and 
unambiguous.  These  decisions  are  not  applicable  to  the  case  pre- 
sented by  this  appeal,  and  are  not  in  point. 

The  second  exception  was  based  upon  the  contention  that  there 
was  no  allegation  in  the  complaint  that  the  certificate  of  the  archi- 
tect was  asked  for  and  refused.  Evidence  of  this  was  given  by 
plaintiff,  without  objection,  upon  the  trial.  He  testified  (referring 
to  all  the  extra  work)  : 

••I  asked  Mr.  Dilthey  for  a  certificate  for  this  work.  He  did  not  give  It  to 
me.  Q.  What  did  he  say?  A.  The  same  as  he  said  before.  By  the  Ck>urt: 
Q.  What  was  that?  A.  Well,  that  he  couldn't  talk  any  extras  at  that  time ; 
Mr.  Rotiss  wouldn't  be  seen  in  reference  to  extra  work  until  the  building 
would  be  finished,  and  Mr.  Rouss  got  in  there  and  doing  business,  and  then 
all  these  matters  would  be  straightened  up.  I  also  asked  him  after  the 
building  was  finished,  and  he  wouldn't  give  it  to  me." 

The  action  being  for  extra  work  under  the  contract — for  neces- 
sary changes,  additions,  and  alterations — it  was  not  necessary  to  al- 
lege a  demand  of  the  architect,  and  refusal  by  him  to  give  a  certifi- 
cate. Dwyer  v.  Mayor,  77  App.  Div.  224,  230,  79  N.  Y.  Supp.  17. 
And  even  if  it  was,  the  appellant  cannot  restrict  the  scope  and 
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effect  trf  the  evidence  on  any  ground  that  It  was  not  pleaded.  All 
the  evidence  was  open  for  the  consideration  of  the  jttry,  and  the 
.plaintiff  was  entitled  to  have  it  considered,  and  to  the  benefit  of  all 
the  facts  proven.     Collins  v.  Butler,  179  N.  Y.  156,  71  N.  E.  746. 

After  a  careful  reading  of  the  case  of  Johnson  v.  City  of  Albany, 
86  App.  Div.  567,  8S  N.  Y.  Supp.  1002,  to  which  our  attention  has 
been  called,  we  are  still  of  the  opinion  that  we  have  taken  the  cor- 
rect view  of  this  case. 

The  case  was  properly  submitted  to  the  jury,  and,  there  being 
sufficient  evidence  to  warrant  tfhe  verdict,  the  judgment  and  order 
appealed  from  must  be  affirmed,  with  costs.    All  concur. 


In  re  WHITE  PLAINS  ROAD  OF  CITY  OF  NEW  YORK. 

In  re  GRACE  METHODIST  EPISCOPAL  CHDRCH  OF  WAKEFIBT^D. 

(Supreme  Oonrt,  ApiieUatB  DlTlaion,  Second  Department    June  9,  1005.) 

OPBlVIIfa  STBEBT&— DaMAQCB— HEABINQ— POWEB  OF  COlDClSBlORSBfl  TO  REFUSK 

—Statute. 

Where  commtelonerB  of  estimate  appointed  undff  4erreater  New  Tork 
Charter  (Laws  1001,  p.  405,  c  466,  tit.  4),  concernisg  the  opening  of  streets, 
have  filed  a  preliminary  abstract  of  their  estimate  of  damages  and  the 
r^ort  has  been  confirmed  by  the  court,  on  the  subse^ent  filing  of  a 
new  plan  for  the  work,  «hawing  a  proposed  change  of  grade,  while  the 
commlesionecB  are  still  in  office,  not  having  completed  their  report  In 
respect  to  the  assessments  for  benefits,  they  cannot,  in  view  of  section 
080,  requiring  them  to  make  a  lust  assessment  of  the  loss  and  damage 
which  will  accrue,  decline  to  hear  the  claim  of  a  property  owner  ag- 
grieved by  the  proposed  change  of  grade  on  the  ground  that  on  the  con- 
firmation of  the  report  it  became  a  judgment,  and  that  they  thereby  be- 
came functl  officio,  so  far  as  questions  relating  to  damages  are  concerned, 
nor  on  the  ground  that  the  aggrieved  property  owner  should  be  left  to  the 
remedy  under  section  051  (page  400)  respecting  compensation  for  damai^ 
<m  account  of  change  of  grade. 

Appeal  from  Special  Term,  Kings  County. 

In  the  matter  of  the  application  of  the  mayor,  aldermen,  and  com- 
monalty of  the  city  of  New  York  relative  to  acquiring:  lands  for 
the  purpose  of  opening  White  Plains  Road.  From  an  order  deny- 
ing the  motion  of  the  Grace  Methodist  Episcopal  Church  of  Wake- 
field, N.  Y.,  to  require  the  commissioner  to  hear  its  claim  for  dam- 
ages, it  appeals.     Reversed. 

Argued  before  HIRSCHT3ERG,  P.  J.,  and  BARTLETT, 
WOODWARD,  HOOKER,  and  MILLER,  JJ. 

F.  W.  Hottenroth  (Ferdinand  Pecora,  on  the  brief),  for  appellants 

John  P.  Dunn  (Thomas  C.  Blake,  on  the  brief),  for  respondent. 

MILLER,  J.  This  is  a  street-opening  proceeding,  taken  pur- 
suant to  section  970  et  seq.  of  the  Greater  New  York  charter  (Laws 
1901,  p.  405,  c.  466).  Commissioners  of  estimate  and  assessment 
were  duly  appointed  in  January,  1900,  and,  upon  being  so  author- 
ized by  a  majority  vote  of  the  members  of  the  board  of  estimate 
and  apportionment,  they  made  and  filed  a  preliminary  abstract  or 
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report  of  their  estimate  of  damages  to  property  owners,  which  was 
confirmed  by  an  order  of  the  court  in  November,  1902.  By  this  re- 
port the  appellant  was  awarded  damages  or  compensation  for  that 
portion  of  its  property  acquired  by  the  city  for  the.  proposed  widen- 
ing of  the  street  in  question.  A  plan  and  profile  showing^  the  pro- 
posed widening,  extending,  and  grading  was  filed  in  the  respective 
offices,  .as  required  by  statute,  in  July,  1899,  prior  to  the  appoint- 
ment of  commissioners.  In  October,  1903,  after  the  confirmation 
of  the  preliminary  report  aforesaid,  this  map  or  pkn  was  changed 
by  the  fihng  of  a  new  plan  showmg  a  proposed  change  of  grade  of 
five  feet.  The  commissioners  are  still  in  office,  not  having  com- 
pleted their  report  in  respect  to  assessments  for  benefits,  but  they 
have  declined  to  hear  the  claim  of  the  appellant  for  injury  or  dam- 
age to  its  property  not  taken  for  the  proposed  widening  occurring 
by  reason  of  said  change  in  the  plain  in  respect  to  grade ;  and  the 
respondent  insists  upon  this  appeal  that  the  preliminary  report  as 
to  damages,  having  been  made  and  confirmed,  has  become  a  judg- 
ment, and  that  the  commissioners  have  become  functi  officio,  so 
far  as  the  determination  of  any  question  relating  to  damages ;  and, 
second,  that  in  any  event  they  should  not  now  be  Tequired  to  con- 
sider Ae  question  of  damages  occurring  by  reason  of  change  of 
plan  since  the  making  of  the  'preliminary  report,  for  the  reason  that 
tha?t  will  "necessitate  a  revision  of  all  their  work  in  respect  to  the 
assessments  for  benefits,  as  any  additional  awards  for  damages  will 
necessarily  have  to  be  included  in  said  assessments,  but  that  the  pe- 
titiotner  stould  be  left  to  the  remedy  provided  by  section  951  (page 
400)  of -the  charter. 

It  is  undoubtedly  true  that  the  preliminary  report,  when  con- 
firmed, becomes  a  judgment  of  tfce  court,  and,  unless  reversed, 
modified,  or  vacated,  in  respect  to  all  matters  determined  by  it  is 
final  and  conclusive,  and  in  respect  to  such  matters  the  commission- 
ers are  without  further  power;  but  the  court  has  control  of  its 
own  judgments,  and,  in  a  proper  case,  can  vacate  or  modify  them. 
It  was  held  in  Re  Openifng  of  One  Hundred  and  Eighty-First  Street 
(Slip.)  12  N.  Y.  Supp.  345,  that  an  order  confirming  the  report  of 
oamnttissioners  lof  estimate  and  assessment  could  be  modified  by  re- 
quiring the  corranissioners  to  include  in  their  report  a  parcel  omit- 
ted by  mistake.  Section  980  (page  411)  specifies  the  matters  to  be 
determined  by  the  commissioners.  They  are  to  "ascertain  and  esti- 
mate the  compensation**  which  ought  to  be  made-to  the  owners  for 
the  lands,  etc.,  reqroired  for  the  itnprovement ;  also  **the  benefit 
and  advantage  of  such  improvement  to  the  respective  owners," 
etc.;  also,  if  tliey  "shall  judge  that  any  intended  regulation  will 
mjure  any  building  or  buildings  not  required  to  be  taken  for  the 
purpose  ai  Dpeadng,  extending,  enlargi-ng,  straightening,  altering  or 
improvin|f  such  street,^'  etc.,  tbey  shall  "make,  together  with  the 
other  estmMites  and  assessments  required  by  law  to  be  made  by 
them,  a  just  and  equitable  estimate  and  assessment  of  the  loss  and 
damage,"  and  tnchuie  the  same  in  their  report  and  in  the  assessment 
fw  benefit.  Section  979  (page  410)  provides  that  they  may  obtain 
from  the  city  of  Hefw  York  "a  profile  or  plan,  if  they  shall  deem 
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the  same  useful^  showing  the  intended  regulation  of  the  street,  or 
part  of  a  street,  with  regard  to  the  opening  of  which  they  have 
been  appointed,  as  to  the  elevation  or  depression  thereof,  after  the 
same  shall  be  opened,  extended,  enlarged,  straightened,  altered, 
or  otherwise  improved,  as  the  case  may  be."  It  is  clear  that  the 
proposed  change  of  grade  is  an  incident  to  the  widening  of  tho 
street  for  which  this  proceeding  was  instituted.  By  section  974 
(page  408)  the  court  is  given  power,  in  such  manner  as  it  may  di- 
rect, "to  amend  any  petition,  pleading,  proceeding  or  order,  or  to 
supply  any  defect  tlierein,  arising  in  the  course  of  any  special  pro- 
ceeding." If  it  should  now  be  discovered  ;that  the  preliminary  re- 
port already  confirmed  had  omitted  parcels  necessary  to  be  in- 
cluded, it  could  scarcely  be  urged  that  the  court  could  not  amend 
the  proceedings  by  directing  a  supplemental  report,  so  as  to  include 
such  parcels.  The  report  already  confirmed  will  not  be  aflEected  by 
requiring  the  commissioners  to  determine  and  report  damages  to 
accrue  by  reason  of  the  change  in  the  proposed  regulation  of  the 
street  made  subsequent  to  the  confirmation  of  such  report;  nor  is 
there  any  force  in  the  suggestion  that  the  petitioner  should  be  re- 
mitted to  the  remedy  afforded  by  section  951,  which  is  a  part  of 
title  2  of  chapter  17,  and  relates  wholly  to  assessments  for  local  im- 
provements other  than  those  confirmed  by  a  court  of  record.  If 
this  proceeding  related  merely  to  a  change  of  grade,  damages  there- 
for would  have  to  be  determined  in  the  manner  provided  by  said 
title  2  by  the  board  of  assessors,  who  are  required  to  determine  the 
damage,  and  assess  it  upon  the  property  benefited,  as  a  part  of  the 
expenses  of  such  grading,  and  their  proceeding  is  subject  to  review 
by  the  board  of  revision  of  assessments.  While  it  is  not  necessary 
now  to  determine  the  question,  it  may  be  doubted  whether  the 
board  of  assessors  have  the  power  to  determine  such  damage  and 
assess  it  upon  the  property  benefited,  where  the  change  of  grade  is 
a  mere  incident  to  the  widening  of  a  street,  which  is  provided  for 
by  title  4  of  said  chapter,  pursuant  to  which  the  damages  must  be 
determined  and  the  assessment  made  by  commissioners  appointed 
by  the  court,  whose  report  must  be  confirmed  by  the  court.  There 
can  be  no  good  reason  why  there  should  be  two  separate  proceed- 
ings where  one  will  suffice.  Such  damage  is  to  be  included  in  the 
assessment  upon  the  property  benefited,  and  it  would  seem  that  the 
commissioners  before  whom  the  matter  is  now  pending,  and  who 
have  been  considering  it  for  upwards  of  four  years,  could  more 
expeditiously  and  correctly  determine  the  damage,  and  make  an 
assessment  therefor,  than  can  the  board  of  assessors,  who  would 
have  to  take  the  matter  up  de  novo.  The  fact  that  the  commission- 
ers have  heard  the  evidence  relating  to  benefits  to  result  from  tlie 
proposed  improvement  should  enable  them  the  more  readily  to  as- 
sess whatever  additional  damage  they  may  find  the  property  own- 
ers may  suffer  by  reason  of  the  change  in  plan.  In  view  of  the  fact 
that  the  commissioners  in  the  proceeding  now  pending  are  required 
to  make  ''a  just  and  equitable  estimate  and  assessment  of  the  loss 
and  damage  which  will  accrue  by  and  in  consequence  of  such  in- 
tended regulation/'  we  are  of  the  opinion  that  all  questions  respect- 
Digitized  by  CjOOQIC 


Sup,   Ct)  IN   RE  BROOKLTN,  Q.  O.  A  8.  B.  CO.  11$ 

ing  damages  and  assessments  should  be  determined  in  this  proceed* 
ing,  irrespective  of  the  question  whether  the  board  of  assessors  in 
some  subsequent  proceeding  might  have  the  power  to  determine 
the  damage  occurring  by  reason  of  the  change  of  grade. 

The  order  should  therefore  be  reversed,  and  the  commissioners 
should  be  directed  to  make  a  just  and  equitable  estimate  and  assess- 
ment of  the  loss  and  damage  which  will  accrue  by  and  in  conse- 
quence of  the  change  of  grade  made  by  the  map  or  plan  filed  Oc- 
tober 6,  1903,  and  to  include  the  same  in  their  final  report,  or  in 
a  supplemental  preliminary  report  and  in  the  assessment  for  ben- 
efit. 

Order  reyersed,  with  $10  costs  and  disbursements,  and  motion  granted,  witb 
costs.    All  concur,  except  HOOKER,  J.,  not  yoting. 


In  re  BROOKLTN,  Q.  0.  ft  8.  R.  CJO. 

(Supreme  Court,  Appellate  Division,  Second  Department.    June  9,  1005.) 

Stbeet  Railroads— Extxnsion  of  Link— Fbanoki8e—-Ekpibation— Statutes. 
Railroad  Law  (Laws  1890,  p.  1084.  c.  665)  {  6,  provides  that,  if  any 
domestic  railroad  corporation  fails  to  begin  the  construction  of  its  road 
within  five  years  after  the  certificate  of  incorporation  is  filed,  its  corpo- 
rate existence  and  powers  shall  cease;  and  section  99,  art.  4,  p.  1112, 
which  article  is  entitled  "Street  Surface  Railroads,"  provides  that  in 
case  such  corporation  shall  commence  the  construction  of  its  road,  or  any 
extension  thereof,  within  one  year  after  the  consent  of  the  local  authori- 
ties and  property  owners,  and  shall  not  complete  the  same  within  three 
years,  its  rights  may  be  forfeited.  Held,  that  where  a  street  railroad 
company  was  granted  a  franchise  to  construct  an  extension,  but  it  failed 
to  commence  such  construction  within  five  years,  its  rights  were  lost, 
ipso  facto,  under  Railroad  Law,  {  5,  the  same  being  self-executing. 

Appeal  from  Special  Term,  Queens  County. 

Mandamus,  on  the  relation  of  the  Brooklyn,  Queens  County  & 
Suburban  Railroad  Company,  to  compel  Martin  W.  Littleton,  as 
president  of  the  borough  of  Brooklyn,  and  others,  to  grant  a  permit 
to  open  a  certain  street,  in  order  to  construct  a  street  surface  rail- 
road, and  from  an  order  denying  the  application  relator  appeals. 
Affirmed. 

See  92  N.  Y.  Supp.  1117. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  RICH,  JJ. 

Charles  A.  Collin  (John  L.  Wells  and  William  F,  Sheehan,  on 
the  brief),  for  appellant. 
James  D.  Bell,  for  respondent. 

•WILLARD  BARTLETT, J.  In  1893  the  Broadway  Railroad 
Company,  since  merged  in  the  Brooklyn,  Queens  County  &  Sub- 
urban Railroad  Company,  obtained  from  the  common  council  of 
the  city  of  Brooklyn  its  consent  to  the  construction,  maintenance, 
and  operation  of  a  double-track  street  surface  railroad  upon  an  ex- 
tension in  Saratoga  avenue  from  Broadway  to  the  city  line.  The 
requisite  consents  of  one-half  of  the  owners  in  number,  and  of  the 
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owners  of  one-half  in  value,  of  the  property  on  Saratoga  avenue, 
which  were  necessary  to  complete  the  franchise  for  the  construc- 
tion of  the  extension  on  Saratoga  avenue,  were  not  all  obtained  un- 
til 1903.  Having  obtained  such  consents,  the  railroad  company  on 
September  30,  1903,  applied  to  the  commissioner  of  pubUc  works 
in  the  borough  of  Brooklyn  for  a  permit  to  commence  the  construc- 
tion of  its  extension  on  Saratoga  avenue.  The  application  was 
denied.  The  railroad  company  thereupon  instituted  this  proceed- 
ing to  compel  the  issue  of  the  desired  permit,  but  the  court  at  Spe- 
cial Term  has  refused  to  command  its  issue.  The  only  paper  read 
in  opposition  to  the  application  was  an  affidavit  -from  Mr.  John  C, 
Breckenridge,  the  commissioner  of  public  works  in  the  office  of  the 
president  of  the  borough  of  Brooklyn.  This  affidavit  states  that 
Public  School  No.  137  is  located  on  Saratoga  avenue,  where  it  is 
proposed  to  construct  the  trolley  railroad  under  the  permit  asked 
tor,  and  states  that  the  affiant  and  the  president  of  the  borough 
have  received  a  large  number  of  protests  against  the  building  and 
operating  of  the  railroad  in  front  of  said  school,  which  protests 
emanated  from  the  board  of  education,  and  from  private  persons 
who  were  interested  in  the  safety  of  the  children  attending  said 
school.  The  learned  judge  at  Special  Term  intimated  that  the  pres- 
ence of  a  schoolhouse  in  this  locality  would  not  warrant  the  city 
authorities  in  refusing  the  necessary  permit  to  open  the  street,  in- 
asmuch as  they  should  have  considered  the  fact  that  the  claim  to 
the  franchise  existed  before  determining  to  build  the  school  there. 
In  this  view  he  was  clearly  correct,  so  that  the  only  question  that 
it  is  necessary  to  consider  upon  this  appeal  is  a  question  of  law, 
to  wit,  whether  the  delay  of  the  railroad  company  in  obtaining  the 
consent  of  the  property  owners  to  the  construction  of  its  extension 
on  Saratoga  avenue  has  operated  to  prevent  it  from  now  being 
entitled  to  build  and  operate  such  extension. 

It  is  to  be  observed  that  a  period  of  more  than  10  years  elapsed 
between  the  time  when  the  Broadway  Railroad  Company  of  Brook- 
lyn, since  merged  in  the  Brooklyn,  Queens  County  &  Suburban 
Railroad  Company,  obtained  the  consent  of  the  municipal  authori- 
ties to  the  construction  of  this  proposed  extension  in  Saratoga  ave- 
nue, and  the  time  when  it  obtained  the  last  of  the  consents  neces- 
sary to  make  up  the  number  and  amount  required  by  law.  Has 
the  franchise  to  construct  this  extension,  otherwise  in  all  respects 
valid,  been  destroyed  by  this  lapse  of  time?  The  learned  judge 
who  heard  this  case  at  Special  Term  answered  this  question  in  the 
affirmative ;  holding  that  the  proposed  extension  was  a  new  road, 
and  that  the  railroad  company  was  bound  to  begin  its  construction 
within  five  years  from  the  time  when  it  obtained  the  consent  of 
the  municipal  authorities.  This  view  must  have  been  based  upon 
the  conclusion  that  section  6  of  the  railroad  law  was  applicable  to 
the  appellant.  Laws  1890,  p.  1084,  c.  666.  That  section  provides 
that  if  any  domestic  railroad  corporation  shall  not  begin  the  con- 
struction of  its  railroad  within  five  years  after  its  certificate  of  in- 
corporation is  filed,  or  shall  not  finish  its  road  within  ten  years 
therefrom,  ''its  corporate  existence  and  powers  shall  cease."    A 
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Statutory  provision  of  essentially  the  same  character  has  been  held 
by  the  Court  of  Appeals  to  be  self-executing.  Matter  of  B.,  W.  & 
N.  Railway  Co.,  72  N.  Y.  246;  Id.,  75  N.  Y.  335;  Brooklyn  Steam 
Transit  Co.  v.  City,  of  Brooklyn,  78  N.  Y.  624.  Referring  to  the 
decision  of  this  court  in  Brooklyn  &  Rockaway  Beach  R.  Co.  v. 
Long  Island  R.  Co.,  72  App.  Div.  496,  76  N.  Y.  Supp.  777  (appeal 
dismissed  178  N.  Y.  593,  70  N.  E.  1096),  the  Special  Term  judge 
was  evidently  of  the  opinion  that  section  5  of  the  railroad  law  op- 
erated pro  tanto  to  destroy  an  extension  franchise  not  acted  upon 
within  the  prescribed  period,  although  leaving  the  corporation  alive 
in  respect  to  those  portions  of  its  road  which  had  been  constructed 
within  the  statutory  period.  I  think  that  he  is  right  in  this  view, 
if  section  5  applies  at  all  at  the  present  time  to  the  case  of  a  street 
surface  railroad.  It  seemed  at  first  somewhat  doubtful  whether 
that  section  now  has  any  such  application.  Section  99  of  the  rail- 
road law,  which  is  found  in  article  4,  p.  1112,  thereof,  which  article 
is  entitled  "Street  Surface  Railroads,"  provides  that  in  case  any 
such  corporation  shall  not  commence  the  construction  of  its  road, 
or  of  any  extension  or  branch  thereof,  within  one  year  after  the 
consent  of  the  local  authorities  and  property  owners,  or  the  de- 
termination of  the  General  Term  shall  have  been  given,  and  shall 
not  complete  the  same  within  three  years  after  such  consents,  its 
rights,  privileges,  and  franchises  in  respect  to  such  railroad  exten- 
sion or  branch,  as  the  case  may  be,  "may  be  forfeited."  This  pro- 
vision is  not  self-executing.  Coney  Island,  Ft.  Hamilton  &  Brook- 
lyn R.  Co.  V.  Kennedy,  15  App.  Div.  588,  44  N.  Y.  Supp.  825  (opin- 
ion per  Cullen,  J.).  Occurring  as  it  does  in  an  article  devoted 
solely  to  the  subject  of  street  surface  railroads,  the  question  sug- 
gested itself  whether  this  section  99  of  the  railroad  law  might  not 
be  regarded  as  a  substitute  for  section  5,  so  far  as  this  class  of 
railways  is  concerned.  Upon  that  question  the  court  ordered  the 
reargument  upon  which  the  appeal  has  now  been  finally  submitted. 
That  reargument  has  resolved  our  doubts  adversely  to  the  conten- 
tion of  the  appellant. 

The  statute  under  consideration  in  the  Matter  of  Brooklyn,  Win- 
field  &  Newtown  Railway  Co.,  72  N.  Y.  245,  was  chapter  775,  p. 
1903,  of  the  Laws  of  1867,  being  an  act  to  amend  the  General  Rail- 
road Law  of  1850  (Laws  1850,  p.  211,  c.  140).  It  consisted  of  but 
a  single  section,  reading  as  follows  : 

"If  any  corporation  formed  under  an  act  entitled  *An  act  to  authorize  the 
formation  of  railroad  corporations,  and  to  regulate  the  same,'  passed  April 
second,  eighteen  hundred  and  fifty,  shall  not,  within  five  years  after  Its  arti- 
cles of  association  are  filed  and  recorded  In  the  office  of  the  Secretary  of 
State,  hegln  the  construction  of  Its  road,  and  expend  thereon  ten  per  cent 
on  the  amount  of  Its  capital,  or  shall  not  finish  Its  road  and  put  It  In  operation 
In  ten  years  from  the  time  of  filing  its  articles  of  association,  as  aforesaid, 
its  corporate  existence  and  powers  shall  cease." 

The  first  clause  of  section  5.  of  the  railroad  law,  as  in  force  at  the 
time  when  the  consent  of  the  municipal  authorities  was  obtained  by 
the  appellant,  and  as  now  in  force,  provides  as  follows : 

"When  Ck)rporate  Powers  to  Cease.  If  any  domestic  railroad  corporation 
shall  not  within  five  years  after  its  certificate  of  incorporation  la  filed,  begin 
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the  oourtrnctloii  of  its  road  and  expend  thereon  ten  per  centum  of  the  amoont 
of  Its  capital,  or  shall  not  finish  its  road  and  put  It  In  operation  in  ten  years 
from  the  time  of  filing  such  certificate,  its  corporate  existence  and  powers 
shall  cease." 

It  will  be  se?n  that  there  is  no  essential  difference  between  this 
clause  of  section  5  and  chapter  776,  p.  1903,  of  the  Laws  of  1867. 
As  the  latter  statute  was  held  by  the  Court  of  Appeals  to  be  self- 
executing  in  the  case  cited,  so  the  first  clause  of  section  5  must  also 
be  regarded  as  a  provision  which  executes  itself.  In  the  Brooklyn, 
Winfield  &  Newtown  Railway  Company  Case,  the  act  of  1867,  above 
quoted,  was  applied  not  to  a  steam  railroad  company,  but  to  a  street 
surface  railroad  company,  partly^  in  the  city  of  Brooklyn,  and  ex- 
tending to  Winfield  and  the  village  of  Newtown.  This  appears  by 
chapter  718,  p.  1735,  of  the  Laws  of  1869,  which  authorized  the  cor- 
poration then  known  as  the  Brooklyn  &  Winfield  Railway  Com- 
pany, and  afterwards  known  as  the  Brooklyn,  Winfield  &  Newtown 
Railway  Company,  to  construct,  operate,  and  maintain  a  railroad 
with  single  or  double  tracks  and  necessary  switches  and  turnouts, 
"propelled  by  horse  power,"  over  the  route  named  in  its  articles  of 
association.  The  first  clause  of  section  5  of  the  existing  railroad 
law  is  evidently  based  upon,  and  is  essentially  the  same  in  effect  as, 
chapter  776,  p.  1903,  of  the  Laws  of  1867 ;  and  it  is  difficult  to  per- 
ceive any  sufficient  reason  why,  if  the  act  of  1867  was  applicable  to 
the  case  of  a  street  surface  railroad,  and  operative,  of  its  own  force, 
and  without  any  judicial  action,  to  destroy  the  corporate  franchise 
of  such  a  railroad,  the  first  clause  of  section  5  should  not  be  con- 
strued to  be  capable  of  the  same  application  and  effect.  Unless 
that  clause  does  apply  to  street  surface  railroads,  there  would  seem 
to  be  no  self-executing  provision  of  law  under  which  their  corpo- 
rate existence  can  be  terminated.  At  all  events,  no  such  provision 
has  been  brought  to  our  attention.  As  has  been  pointed  out,  sec- 
tion 99  of  the  railroad  law  is  not  self-executing,  but  requires  the  in- 
stitution of  legal  proceedings  to  give  it  cflfect.  This  difference  be- 
tween that  section  and  the  first  clause  of  section  5  removes  all  dif- 
ficulty in  the  way  of  permitting  the  provisions  of  both  to  stand  to- 
gether. One  enactment  prescribes  the  conditions  under  which  the 
authorities  of  the  state  may  go  into  court  and  ask  that  a  franchise 
may  be  judicially  declared  to  be  forfeited.  The  other  enactment 
declares  under  what  circumstances  such  corporate  franchise  be- 
comes ipso  facto  forfeited  without  any  judicial  proceedings  whatso- 
ever. 

Our  conclusion  is  that,  by  virtue  of  the  operation  of  the  first 
clause  of  section  6  of  the  railroad  law,  the  appellant  lost  its  fran- 
chise to  construct  the  Saratoga  avenue  extension  at  the  expiration 
of  five  years  from  May  28,  1893.  As  to  the  various  statutes  relied 
upon  by  the  appellant  as  operative  to  enlarge  the  time  within  which 
it  might  construct  this  Saratoga  avenue  extension,  it  is  sufficient  to 
say  that,  upon  a  fair  and  reasonable  construction,  none  of  them 
seems  to  us  to  have  had  that  effect.  Chapter  700,  p.  468,  of  the 
Laws  of  1895,  by  its  title,  expressly  excluded  street  surface  rail- 
roads from  its  scope  and  operation ;  and  we  do  not  think  that  the 
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Legislature  intended  to  abrogate  the  effect  of  that  title  by  the  sub- 
sequent amendments  of  the  same  act.  The  extensions  of  timq^ 
granted  by  amendments  to  the  general  railroad  law  enacted  since 
1898  can  hardly  have  been  designed  to  revive  franchises  already 
dead  by  reason  of  the  operation  of  a  self-executing  general  statute. 
The  order  of  the  Special  Term  should  be  affirmed. 

Order  affirmed,  with  $10  costs  and  disbursements.    AU  concur. 


(105  App.  Div.  362.) 

KEATING  V.  METROPOLITAN  ST.  RT.  CO. 

(Supreme  Court  Appellate  Division,  First  Department    June  9,  1905.) 

1.  Street   Railwats-^Defect    between    Tbacks— Injury   to    Pedestrian- 

Negligence. 

Merely  because  there  was  a  large  knothole  in  a  board  constituting 
part  of  the  temporary  crossing  where  a  street  railway  company  had  the 
street  torn  np  between  its  tracks,  whereby  a  pedestrian  was  injured, 
does  not  show  that  it  was  negligent;  it  not  being  shown  that  it  put 
the  board  there,  or  that  it  had  knowledge  of  the  defect,  or  that  the  board 
had  been  there  long  enough  to  give  it  notice. 

2.  Same— Contributory  Negligence. 

a  pedestrian  injured  by  stepping  into  a  knothole  in  a  board  in  a  tem- 
porary crossing,  where  a  street  railway  company  had  the  street  between 
Its  tracks  torn  up,  must,  to  show  freedom  from  contributory  negligence, 
show  that  she  took  precautions  to  observe  the  condition  of  the  temporary 
crossing,  of  which  she  had  knowledge. 

Appeal  from  Trial  Term,  New  York  County, 

Action  by  Agnes  Keating  against  the  Metropolitan  Street  Rail- 
way Company.  From  an  order  setting  aside  a  verdict  for  defend- 
ant and  granting  a  new  trial,  defendant  appeals.     Reversed. 

Argued  before  HATCH,  McLAUGHLIN,  O'BRIEN,  and  IN- 
GRAHAM,  JJ. 

Bayard  H.  Ames,  for  appellant. 

William  West  Shaw,  for  respondent. 

O'BRIEN,  J.  This  action  is  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  sustained  by  plaintiff  through 
the  negligence  of  the  defendant  in  failing  to  keep  in  a  safe  and 
proper  condition  the  surface  of  the  roadway  between  and  adjacent 
to  its  tracks.  The  jury  rendered  a  verdict  in  favor  of  the  defend- 
ant, which  the  court  set  aside  as  against  the  weight  of  evidence, 
and  the  appeal  is  taken  from  the  order  entered  to  that  eflfect. 

We  are  of  opinion  that  this  order  must  be  reversed.  Not  only 
does  the  record  before  us  fail  to  show  any  facts  from  which  the  jury 
could  have  found  negligence  on  the  part  of  the  defendant,  but  the 
verdict  is  also  justified  on  the  ground  that  the  plaintiff  was  not 
shown  to  have  been  free  from  contributory  negligence. 

The  only  evidence  as  to  the  accident,  or  the  situation  existing  at 
the  time  it  happened,  was  given  by  the  plaintiff  herself,  who  testi- 
fied that  at  about  dusk  she  started  to  cross  Seventh  avenue  at 
Thirty-Fifth  street,  and  observed  that  the  surface  of  the  roadway 
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was  torn  up,  and  boards  were  placed  across  it  as  a  temporary  pas- 
sageway for  teams  and  pedestrians;  that  in  crossing  these  boards 
her  foot  caught  in  a  knothole  about  six  inches  long  and  three  inches 
wide  in  one  of  the  boards ;  and  that  she  was  thereby  thrown  to  the 
ground  and  injured.  It  did  not  appear  that  the  defendant  placed 
the  boards  where  they  were,  and  the  only  evidence  tending  in  any 
way  to  connect  it  with  the  existing  situation  was  a  permit  issued  to 
it  by  the  city  to  open  the  street  at  that  point;  and  the  concession 
made  by  its  counsel  at  the  trial  that  it  "had  a  license  to  open"  the 
street,  "and  did  open  it,  and  had  practically  finished  the  work,  and 
the  asphalt  company  was  laying  the  asphalt  at  the  time"  of  the  acci- 
dent. The  company  assumed  the  duty,  imposed  on  it  by  law,  when 
it  engaged  in  work  upon  a  public  street,  of  keeping  that  street  in  a 
reasonably  safe  condition  while  the  work  was  in  progress,  whether 
it  was  actualy  performing  that  work  itself,  or  had  contracted  with 
another  party  to  perform  it.  That  duty  it  owed  to  the  public,  and 
its  liability  existed  even  though  the  specific  act  complained  of  might 
have  been  committed  by  the  independent  contractor.  Deming  v. 
Terminal  R.  R.  of  BuflFalo,  169  N.  Y.  1,  61  N.  E.  983,  88  Am.  St.  Rep. 
521 ;  Turner  v.  City  of  Newburgh,  109  N.  Y.  301, 16  N.  E.  344,  4  Am. 
St.  Rep.  453 ;  Schiverea  v.  Brooklyn  H.  R.  R.,  89  App,  Div.  340,  85  N. 
Y.  Supp.  903;  Ann  v.  Herter,  79  App.  Div.  6,  79  N.  Y.  Supp.  885; 
Murphy  v.  Perlstein,  73  App.  Div.  256,  76  N.  Y.  Supp.  657 ;  Wolf 
V.  Third  Ave.  R.  Co.,  67  App.  Div.  605,  74  N.  Y.  Supp.  336.  But 
there  is  nothing  in  the  present  case  to  show  a  failure  on  the  part  of 
the  defendant  to  perform  that  duty.  It  cannot  be  contended  that 
the  method  adopted  for  providing  a  temporary  passageway  across 
the  street  at  this  point  was  an  improper  one,  or  that  the  general 
construction  was  unsafe  or  dangerous.  Nor  does  that  matter  have 
any  bearing  upon  defendant's  liability,  because  the  accident  was 
not  caused  by  a  defect  in  the  plan  or  general  construction  of  the 
temporary  covering  of  the  street,  but  solely  by  a  knothole  which 
existed  in  one  of  the  planks  used.  As  already  indicated,  it  was  not 
established  that  the  defendant  itself  put  the  planks  where  they  were, 
nor  was  it  shown  for  how  long  the  particular  defect  which  caused 
the  injury  had  existed  prior  to  the  time  when  the  accident  happened. 
In  other  words,  there  was  no  evidence  from  which  the  jury  could 
have  found  that  the  defendant  was  responsible  for  the  defect,  or 
that  it  had  either  actual  or  constructive  notice  of  its  existence,  and 
in  this  condition  of  the  proof  certainly  no  negligence  on  the  part 
of  the  defendant  was  established.  Kelly  v.  Otterstedt,  80  App.  Div. 
398,  80  N.  Y.  Supp.  1008 ;  O'Reilly  v.  L.  I.  R.  R.,  4  App.  Div.  139, 
38  N.  Y.  Supp.  779;  Walsh  v.  Cen.  Tel.  Co.,  176  N.  Y.  163,  68  N.  E. 
146. 

Nor  does  the  evidence  establish  that  the  plaintiff  was  free  from 
contributory  negligence.  Doubtless,  in  the  absence  of  any  infor- 
mation or  notice  to  the  contrary,  she,  as  a  traveler  upon  the  street, 
had  the  right  to  assume  that  all  parts  of  it  were  reasonably  safe  and 
secure;  but  when  she  had  been  apprised,  as  she  was,  that  the  per- 
manent surface  of  the  highway  at  this  point  had  been  disturbed, 
and  a  temporary  structure  supplied  in  its  place,  she  could  .not 
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heedlessly  disregard  the  precautions  which  the  obvious  situation 
suggested,  and  proceed  as  though  the  roadway  were  free  and  un- 
obstructed. Whalen  v.  Citizens'  G.  L.  Co.,  161  N.  Y.  70,  45  N.  E. 
363 ;  Beltz  v.  City  of  Yonkers,  148  N.  Y.  67,  42  N.  E.  401 ;  Weston 
V.  City  of  Troy,  139  N.  Y.  281,  34  N.  E.  780;  Coolidge  v.  City  of 
New  York,  99  App.  Div.  175,  90  N.  Y.  Supp.  1078 ;  Williams  v.  Vil- 
lage of  Pt.  Leyden,  62  App.  Div.  490,  70  N.  Y.  Supp.  1100. 

The  rule  has  been  well  expressed  in  Nolan  v.  King,  97  N.  Y. 
565,  49  Am.  Rep.  561,  as  follows : 

"It  Is  not  to  be  expected  and  cannot  be  required  that  the  temporary  cover- 
ing shaU  equal  In  safety  and  convenience  the  sidewalk  removed,  or  that  pas- 
sengers may  cross  with  as  little  heed  and  care  as  upon  the  completed  pave- 
ment •  •  *  But  if  the  builder  opens  his  covering  to  the  passage  of  the 
public,  although  only  as  a  temporary  substitute,  he  must  be  deemed  to  declare 
it  safe  and  free  from  peril  to  persons  crossing  with  such  ordinary  prudence 
and  care  as  the  presence  of  the  temporary  structure  requires ;  and  so  he  must 
build  it  with  so  much  care  and  skill  and  prudence  as  will  reasonably  protect 
the  passers  from  peril,  and  enable  them,  with  some  ordinary  attention  to  their 
steps,  to  pass  it  with  safety." 

No  presumption  arises  from  the  mere  happening  of  the  accident; 
nor,  upon  proof  of  negligence  on  the  part  of  the  defendant,  can  it 
be  presumed  that  plaintiff  was  free  from  blame.  Weston  v.  Troy, 
supra ;  Reynolds  v.  N.  Y.  City,  68  N.  Y.  248.  She  was  bound  to 
establish  affirmatively  that  she  used  care  and  caution  which  an 
ordinarily  prudent  person  would  have  used  under  the  conditions 
which  were  shown  to  have,  existed.  She  knew  that  the  roadway 
had  been  torn  up,  yet  it  does  not  appear  that  she  took  any  precau- 
tions whatsoever  to  observe  the  condition  of  the  temporary  covering 
which  had  been  placed  over  it.  There  is  no  evidence  that  she 
looked  at  the  planks  to  find  out  how  they  were  fastened  in  place, 
or  whether  there  were  any  defects  in  them ;  and,  under  such  cir- 
cumstances, the  jury  might  have  found  that  she  did  not  use  the 
care  and  caution  which  the  situation  demanded  of  an  ordinarily 
prudent  person. 

For  these  reasons,  we  are  of  the  opinion  that  the  verdict  was  not 
against  the  weight  of  evidence,  and  therefore  the  order  setting  aside 
the  verdict  was  improper,  and  it  must  be  reversed  and  the  verdict 
reinstated,  with  costs  to  the  appellant. 

INGRAHAM  and  McLAUGHLIN,  JJ.,  concur.  HATCH,  J., 
concurs  upon  last  ground. 


RECKNAGBL  v.  STEINWAT  et  al. 
(Supreme  Court,  Appellate  Division,  First  Department    June  9,  1905.) 

1.  CONTKACr   FOB  SUFPOBT— ACTION  FOB  BBEACH— PABTT   PLAINTIFF. 

A  father  contracted  with  the  wife  of  his  son,  because  of  certain  habits 
of  the  son  and  his  consequent  inability  to  support  his  family,  to  make 
certain  payments  to  trustees  for  that  purpose  until  the  children  reached 
the  age  of  21.  The  trustees  were  not  parties  to  the  main  agreement,  and 
the  daty  required  of  them  was  merely  to  receive  the  money  and  pay  it 
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over  to  the  wife,  without  accountability  of  any  kind  to  the  obligor.  Held^ 
that  the  wife  was  entitled  to  sue  In  her  own  name  for  breach  of  the  con- 
tract 

2.  Same— OoNSTBUCTioN. 

The  contract  provided  that  the  payments  were  to  be  made  by  the  obligor 
until  the  youngest  of  the  obligor's  grandchildren  or  the  last  survivor  of 
them  should  attain  21  years  of  age,  and  that  the  death  of  the  mother  or  any 
of  the  children  should  effect  no  change  In  the  contract  so  long  as  one  child 
should  remain  living.  There  was  no  express  provision  limiting  the  pay- 
ments to  the  lifetime  of  the  obligor's  son.  When  the  contract  was  made, 
the  obligor  knew  of  the  Intention  of  the  wife  to  procure  a  divorce  from  her 
husband.  The  obligee  stipulated  to  make  no  claim  for  alimony  or  for  sup- 
port of  the  children  against  the  husband  in  the  divorce  suit  Held,  that  a 
contention  that  the  agreement  was  merely  substitutionary  on  the  part  of 
the  obligor,  which  bound  him  only  to  do  that  which  his  son  was  obliged  to 
do  by  law,  and  that  on  the  death  of  the  obligor's  son  the  obligation  to  make 
the  payments  ceased,  was  untenable. 
McLaughlin,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County, 

Action  by  Ottilie  C.  Recknagel  against  Charles  H.  Steinway  and 
others,  as  executors  of  William  Steinway,  deceased.  From  a  judg- 
ment in  favor  of  plaintiff,  defendants  appeal.    Affirmed. 

See  69  N.  Y.  Supp.  132. 

Argued  before  McLAUGHLIN,  PATTERSON,  INGRAHAM, 
and  LAUGHLIN,  JJ. 

H.  W.  Taft,  for  appellants. 

K  B.  Moffatt,  for  respondent. 

PATTERSON,  J.  The  plaintiff  recovered  a  judgment  in  this  ac- 
tion against  the  executors  of  the  will  of  William  Steinway,  de- 
ceased, for  the  breach  of  a  contract  made  between  herself  and  Wil- 
liam Steinway,  by  which  contract  provision  was  made  by  him  for 
the  support  of  the  plaintiff  and  for  maintaining  and  educating  her 
children.  At  the  time  the  contract  was  made  (June  24,  1895)  the 
plaintiff  was  the  wife  of  George  A.  Steinway,  a  son  of  William, 
and  there  were  three  children  living  of  the  said  George  A.  Steinway 
and  the  plaintiff.  In  the  contract  the  marriage  of  the  plaintiff  and 
George  A.  Steinway  is  set  forth,  and  the  names  and  ages  of  their 
children  are  stated.  It  is  then  recited  in  the  instrument  that  George 
A.  Steinway,  owing  to  certain  weaknesses,  infirmities,  and  habits, 
is  unable  to  support  and  maintain  his  wife,  and  to  support,  main- 
tain, and  educate  the  children,  and  that  William  Steinway  is  desir- 
ous of  maintaining  and  supporting  the  plaintiff  and  of  supporting, 
maintaining,  and  educating  the  children  in  a  manner  comporting 
with  their  position,  and  that  he  is  desirous  that  the  children  should 
be  maintained,  supported,  and  educated  under  the  guidance  and 
direction  of  their  mother.  The  agreement  then  proceeds  to  provide 
as  follows:  That  the  party  of  the  first  part  (William  Steinway) 
agrees  to  pay  to  two  trustees  for  the  use  of  the  party  of  the  second 
part  (the  plaintiff)  $6,000  per  annum  from  the  1st  day  of  July,  1895, 
to  the  1st  day  of  July,  1898,  in  quarterly  payments  of  $1,500  each 
for  the  support  of  and  maintenance  of  the  plaintiff  and  for  the  main- 
tenance, support,  and  education  of  the  three  children,  and  there- 
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after  from  the  1st  day  of  July,  1898,  until  the  younj^fest  of  the  chil- 
dren, or  the  last  survivor  of  them,  should  arrive  at  the  age  of  21 
years,  to  pay  to  the  trustees  $7,500  annually  in  quarterly  payments. 
The  party  of  the  second  part  (the  plaintiff)  agrees  that  she  will 
support  and  maintain  herself  and'  support,  maintain,  and  educate 
the  children,  and  provide  a  home  for  them,  out  of  the  proceeds  of 
the  sum  agreed  to  be  paid  by  William  Steinway  to  the  trustees  for 
her  benefit,  in  such  manner  as  may  be  most  advisable  for  the  wel- 
fare of  herself  and  the  children ;  and  she  agrees  that  she  will  not 
enforce  or  attempt  to  enforce  any  judgment,  order,  or  decree  of  any 
court  or  judge  entitling  her  to  recover  or  collect  from  George  A. 
Steinway  any  alimony,  allowance,  or  other. provision  for  the  sup- 
port and  maintenance  of  herself  or  for  the  support,  maintenance, 
and  education  of  the  three  children.  It  is  then  provided  in  the 
agreement  that  no  explanations,  statements,  accountings,  or  reckon- 
ings shall  be  demanded  by  William  Steinway  of  the  trustees  or  of 
the  plaintiflF,  or  be  made  or  rendered  by  the  plaintiff  or  by  the  trus- 
tees, as  to  the  manner  of  the  disbursement  of  the  moneys  agreed  to 
be  paid  by  William  Steinway,  except  that  receipts  should  be  given 
by  the  trustees  to  William  Steinway  and  by  the  plaintiflF  to  the  trus- 
tees. Provision  is  then  made  for  George  A.  Steinway  being  al- 
lowed to  visit  the  children  at  their  home  once  a  month,  and  at  hours 
convenient  to  the  plaintiff ;  and  that,  in  the  event  of  the  death  of 
the  plaintiff,  the  children  shall  be  placed  under  the  care  and  super- 
vision of  such  persons  as  the  trustees,  together  with  William  Stein- 
way, may  nominate,  constitute,  and  appoint ;  the  death  of  the  plain- 
tiflF and  of  any  of  the  children  not  to  aflfect,  except  as  before  men- 
tioned, the  terms  of  the  agreement,  which  is  made  binding  upon 
the  heirs,  executors,  and  administrators  of  William  Steinway.  Ap-. 
pended  to  the  instrument  is  an  acceptance  by  the  trustees,  and  an 
agreement  upon  their  part  to  perform  their  duties  faithfully.  Wil- 
liam Steinway  made  payments  under  this  agreement  until  his  death, 
which  occurred  November  30,  1896.  Since  that  time  no  payments 
have  been  made.  The  plaintiflF  obtained  a  divorce  from  George  A. 
Steinway  on  September  26,  1895.  No  provision  for  alimony  or  for 
the  support  and  maintenance  of  the  children  was  contained  in  the 
decree  of  divorce.  The  plaintiflF  married  Carl  L.  Recknagel  De- 
cember 28,  1895,  with  the  knowledge  of  William  Steinway,  who 
continued  to  make  quarterly  payments  under  his  ae:reement  after 
the  divorce  and  after  the  remarriage  of  the  plaintiflF,  George  A. 
Steinway  died  September  14,  1898.  The  executors  of  William 
Steinway  having  refused  to  make  payments  after  his  death,  this 
action  was  brought  for  a  breach  of  the  contract.  On  the  trial  a 
verdict  was  directed  by  the  court  in  favor  of  the  plaintiflF,  and  from 
the  judgment  entered  thereon  the  defendant  executors  appeal,  as 
does  also  Louis  Von  Bernuth,  trustee  under  the  agreement  above 
mentioned.  Mr.  Von  Bernuth  appears  to  be  the  sole  trustee  de- 
fendant, the  action  having  been  discontinued  as  ag-ainst  Mr.  Roes- 
ler,  who  was  his  co-trustee.  It  is  not  necessary  to  refer  to  the  trus- 
tee's appeal,  as  it  has  not  been  urged  or  referred  to  by  counsel. 
Two  questions  are  now  presented  for  consideration.    The  first 
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relates  to  the  right  of  the  plaintiif  to  maintain  the  action.  We  are 
of  the  opinion  that  the  plaintiff  is  the  real  party  in  interest  under 
the  agreement  made  between  herself  and  her  father-in-law.  That 
agreement  was  made  in  form  and  in  effect  between  those  parties 
only.  It  was  a  contract  made  for  the  benefit  of  the  plaintiff  and 
of  her  children,  and  to  supply  her  with  moneys  for  the  purposes 
stated  tiherein.  The  trustees  were  not  parties  to  the  main  agree- 
ment, and  the  duties  required  of  them  were  only  to  receive  money 
and  pay  it  over  to  the  plaintiff  without  accountability  of  any  kind 
to  Mr.  William  Steinway.  He  contracted  with  the  plaintiff  to  pay 
certain  moneys  to  third  parties  for  the  benefit  of  herself  and  her 
children.  The  action  is  brought  for  the  breach  of  that  contract,  and 
the  cause  of  action  does  not  inhere  in  the  trustees,  but  in  the  plain- 
tiff. She  is  the  person  damnified  by  the  breach  of  the  covenant 
made  directly  with  her,  and  with  no  one  else.  The  gentlemen  de- 
scribed as  trustees  were  only  to  be  depositaries  of  funds  which  they 
were  to  pay  out  when  received,  and  there  was  no  other  active  duty 
imposed  upon  them. 

The  serious  contest  relates  to  the  character  and  scope  and  legal 
nature  of  the  contract,  and  the  defendants  insist  that,  in  view  of  5ie 
recitals  of  the  instrument  and  the  surrounding  circumstances  under 
which  it  was  executed  and  delivered,  it  would  appear  that  it  was 
intended  by  the  parties  thereto  purely  as  a  substitution  of  William 
Steinway  to  perform  the  legal  obligation  resting  upon  George  A. 
Stein\i^ay  to  support  his  wife  and  family,  and  therefore  that  all  obli- 
gations assumed  by  William  Steinway  under  that  instrument  ceased 
with  the  death  of  his  son  George.  We  do  not  gather  from  any  of 
the  sources  referred  to  by  the  appellants  that  the  contract  was  one 
by  which  William  Steinway  only  assumed  the  duty  and  obligation 
imposed  by  law  upon  his  son  to  support  his  family.  We  are  unable 
to  see  how,  in  view  of  the  provisions  of  the  contract  itself,  it  can 
be  successfully  claimed  that  the  obligation  assumed  by  William 
Steinway  was  one  that  would  terminate  upon  the  death  of  his  son. 
So  far  from  the  contract  being  one  by  which  William  Steinway 
simply  substituted  himself  in  his  son's  place  to  furnish  support  to 
that  son's  family  with  an  implication  that  the  contract  was  to  endure 
only  so  long  as  George  Steinway  lived,  we  conceive  that,  in  view  of 
the  surrounding  circumstances  under  which  it  was  made,  it  was 
intended  by  William  Steinway  to  be  one  making  provision  for  the 
support  and  maintenance  of  the  plaintiff,  as  well  as  for  the  support, 
maintenance,  and  education  of  her  children  until  the  youngest  child 
should  attain  the  age  of  21  years.  The  recitals  are  only  statements 
of  the  inducement  which  led  William  Steinway  to  make  the  family 
arrangement  embraced  in  the  contract.  It  is  not  urged  that  the 
contract  was  not  upon  a  sufficient  consideration.  George  A.  Stein- 
way, in  consequence  of  weaknesses,  "infirmities,  and  habits,"  is 
declared  to  be  unable  to  support  and  maintain  his  wife  and  chil- 
dren, and  William  Steinway  was  desirous  of  supporting  and  main- 
taining and  educating  his  grandchildren  in  a  manner  comporting 
with  their  position,  and  was  desirous  that  they  should  be  main- 
tained, supported,  and  educated  under  the  guidance  of  their  mother. 
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Those  recitals,  in  connection  with  the  provision  of  the  contract  that 
the  payments  were  to  be  made  until  the  youngest  of  the  children 
or  the  last  survivor  of  them  should  reach  the  age  of  21  years,  indi- 
cate that  it  was  in  William  Steinway's  mind  to  provide  for  the  sup- 
port, education,  and  maintenance  of  the  children  during  the  minor- 
ities of  those  children  and  until  the  youngest  should  attain  full  age ; 
and,  further,  the  contract  expressly  provides  that  the  death  of  the 
plaintiff  or  of  any  of  the  children  shall  effect  no  change,  except  as 
hereinbefore  provided,  in  the  terms  of  the  agreement,  so  long  as  one 
child  shall  remain  living.  Implications  cannot  be  read  into  this 
contract  in  violation  of  or  antagonistic  to  its  express  terms  and 
clear  provisions.  If  William  Stein  way  had  intended  to  limit  his 
obligation  to  the  lifetime  of  his  son,  George,  it  would  have  been 
very  easy  for  him  to  have  said  so.  There  is  nothing  in  the  proofs 
authorizing  the  inference  that  the  contract  was  to  become  inoper- 
ative and  the  obligation  of  William  Steinway  was  to  cease  if  his 
son,  George,  died  within  a  month  or  a  year  or  at  any  other  period 
after  the  execution  of  the  contract.  When  it  was  made,  William 
Steinway  knew  the  exact  situation  of  the  plaintiff  and  of  her  inten- 
tions with  respect  to  procuring  a  divorce  from  her  husband.  He 
knew  it  was  in  contemplation,  and,  although  the  plaintiff  stipu- 
lated to  make  no  claim  for  alimony  or  for  the  support  of  the  chil- 
dren against  her  husband,  that  mere  coincidence  does  not  authorize 
the  court  to  write  into  this  agreement  that  the  provision  made  was 
only  by  way  of  substitution  for  alimony  and  support  of  children 
under  a  decree  which  provision  would  expire  with  the  death  of  her 
husband.  That  which  induced  William  Steinway  to  make  the  con- 
tract was  his  desire  to  provide  for  the  proper  maintenance  and  sup- 
port M  his  daughter-in-law  and  her  children  for  fixed  periods  of 
time,  and  for  the  education  of  the  children  during  these  periods. 
We  think  that  the  terms  of  the  contract  are  sufficiently  clear  and 
explicit  in  themselves  to  show  that  the  theory  of  the  appellants  that 
William  Steinway  merely  made  a  substitutionary  agreement  bind- 
ing himself  only  to  do  that  which  his  son  was  obliged  to  do  by  law 
is  altogether  inadmissible.  No  question  is  made  as  to  the  measure 
of  damages. 
The  judgment  should  be  affirmed,  with  costs, 

INGRAHAM  and  LAUGHLIN,  JJ.,  concur, 

McLaughlin,  J.  (dissenting).  In  the  consultation  on  this 
case  the  late  Presiding  Justice  VAN  BRUNT  and  I  dissented  from 
the  conclusions  of  the  majority  of  the  court.  The  grounds  upon 
which  we  dissented  were  identical,  and  the  Presiding  Justice  was 
assigned  to  express  our  views  in  an  opinion.  This  opinion,  which 
was  his  last  judicial  act,  he  prepared  on  the  day  before  his  death. 
I  adopt  it  as  my  own.     The  opinion  is  as  follows : 

VAN  BRUNT,  P.  J.  I  cannot  concur  in  the  conclusion  arrived 
at  by  the  majority  of  the  court.  Upon  a  reading  of  the  agreement 
which  forms  the  basis  of  this  action  it  seems  to  me  clear  that  the 
sole  intention  of  the  parties  was  that  William  Steinway  should  as- 
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sume  the  obligations  which  rested  upon  his  son,  George  A.  Stein- 
way,  to  support  his  wife  and  family ;  and  to  that  end  he  agreed  to 
contribute  to  her  the  sums  of  money  provided  for  in  said  agreement. 
The  agreement  referred  to  reads  as  follows : 

''Agreement  made  and  entered  into  this  twenty-fourth  day  of  June,  1895, 
by  and  between  WiUiam  Steinway,  party  of  the  first  part,  and  Ottille  C.  Stein- 
way,  party  of  the  second  part,  witnesseth : 

"Whereas  heretofore  and  on  the  17th  day  of  April,  1888,  George  A.  Stein- 
way, son  of  William  Steinway,  and  Ottille  0.  Steinway  were  married; 

"Whereas  heretofore  there  were  bom  to  the  said  George  A.  Steinway  and 
Ottille  O.  Steinway,  three  children,  namely,  Ottille  Marie,  born  January  28, 
1880,  Olara  Beatrice,  bom  August  4,  1800,  and  Gertrade  Marguerite,  bom  No- 
vember 18,  1802;   and 

"Whereas  the  said  George  A.  Steinway,  owing  to  certain  weaknesses,  in- 
firmities and  habits,  is  unable  to  support  and  maintain  the  said  Ottille  C» 
Steinway,  and  to  support,  maintain  and  educate  the  said  children ;   and 

"Whereas  the  said  William  Steinway  is  desirous  of  maintaining  and  sup- 
porting the  said  Ottille  G.  Steinway  and  of  supporting,  maintaining  and  educat- 
ing the  said  children  in  a  manner  comporting  with  their  position  and  is  de- 
sirous that  the  said  children  should  be  maintained,  supported  and  educated 
under  the  guidance  and  direction  of  their  mother  Ottille  C.  Steinway : 

"Now,  therefore,  in  consideration  of  the  premises  and  of  the  covenants 
hereinafter  contained,  and  of  the  sum  of  one  dollar  by  each  party  to  the  other 
in  hand  {fald,  the  receipt  whereof  is  hereby  acknowledged,  this  agreement  wit- 
nesseth : 

"First  The  party  of  the  first  part  agrees  to  pay  over  to  August  Roeeler  and 
Louis  Von  Bernuth,  as  trustees,  of  and  for  the  use  of  the  party  of  the  second 
part,  the  sum  of  six  thousand  dollars  per  annum,  from  the  first  day  of  July, 
one  thousand  eight  hundred  and  ninety-five,  to  the  first  day  of  July,  one 
thousand  eight  hundred  and  ninety-eight,  in  quarterly  payments  of  fifteen 
hundred  dollars  each  on  the  first  days  of  July,  October,  January  and  April, 
in  each  of  said  years,  for  the  support  and  maintenance  of  the  said  party  of 
the  second  part  and  for  the  support,  maintenance  and  education  of  the  said 
Ottille  Marie,  Clara  Beatrice  and  Gertrude  Marguerite,  children  of  the  said 
George  A.  Steinway  and  of  the  party  of  the  second  part,  and  thereafter,  that 
is,  from  the  first  day  of  July,  one  thousand  eight  hundred  and  ninety-eight, 
until  the  said  Gertrude  Marguerite,  the  youngest  of  the  said  children,  or  the 
last  survivor  of  said  children,  shall  arrive  at  the  age  of  twenty-one  years, 
to  pay  unto  the  said  August  Roesler  and  Louis  Von  Bemuth,  as  trustees  as 
aforesaid,  the  sum  of  seven  thousand  five  hundred  dollars  annually,  in  quar- 
terly payments  of  one  thousand  eight  hundred  and  seventy-five  dollars  each,, 
on  the  first  days  of  July,  October,  January  and  April,  in  each  of  said  years. 

"Second.  Said  party  of  the  second  part  covenants  and  agrees  that  she  will 
support  and  maintain  herself,  and  support,  maintain  and  educate  the  said 
children  Ottille  Marie,  Clara  Beatrice  and  Gertrude  Marguerite  and  provide 
a  home  for  them  out  of  the  proceeds  of  the  sums  hereinbefore  agreed  to  be  paid 
to  the  said  trustees  for  her  benefit,  in  such  manner  as  may  be  most  advisable 
for  the  welfare  of  herself  and  the  said  children;  and  the  said  party  of  the 
second  part  further  agrees  that  she  will  not  enforce  or  attempt  to  enforce  any 
judgment,  order  or  decree  of  any  court  or  judge  entitling  the  party  of  the 
second  part  to  recover  or  collect  from  the  said  George  A.  Steinway,  any  ali- 
mony allowance  or  other  provision  for  the  support  and  maintenance  of  her- 
self or  for  the  support,  maintenance  and  education  of  the  said  Ottille  Marie, 
Clara  Beatrice  and  Gertrude  Marguerite. 

"Third.  No  explanation,  statements,  accountings  or  reckonings  shall  be  de- 
manded by  the  party  of  the  first  part  of  the  said  trustees  or  of  the  party  of 
the  second  part  or  be  made  or  rendered  by  the  said  party  of  the  second  part,, 
or  by  said  trustees,  as  to  the  manner  of  the  disbursements  of  the  moneys 
hereinbefore  agreed  to  be  paid,  except  that  receipts  for  the  quarterly  payments 
shall  be  given  by  the  said  trustees  to  the  party  of  the  first  part,  and  by  the 
party  of  the  second  part  to  the  said  trustees,  upon  the  delivery  quarterly  of 
the  sums  hereinbefore  agreed  to  be  paid. 
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**Foiirtb.  The  party  of  the  second  part  hereby  coyenants  and  agrees  to  per- 
mit die  said  party  of  the  first  part  or  the  said  George  A.  Steinway  to  visit 
and  see  the  said  children  at  least  once  in  each  month  at  their  home  for  a 
reasonable  time  and  at  hours  conTenient  to  the  party  of  the  second  part  and 
conducive  to  the  welfare  of  the  said  children. 

**Fifth.  In  the  event  of  the  death  of  the  party  of  the  second  part  said  chil- 
dren Ottille  Marie,  Clara  Beatrice  and  Gertrude  Marguerite  shall  be  placed 
under  the  care  and  supervision  of  such  person  as  the  above  mentioned  trus- 
tees, together  with  the  party  of  the  first  part  may  nominate,  constitute  and 
appoint.  The  death  of  the  party  of  the  second  part  and  of  any  of  tlie  children 
shall  eiOTect  no  change  except  as  hereinbefore  provided,  in  the  terms  of  this 
agreement,  so  long  as  one  child  shall  remain  living. 

"Sixth.  In  the  event  of  the  death  of  either  of  the  said  trustees,  the  sur- 
vivor may,  with  the  party  of  the  first  part,  appoint  in  writing  a  successor 
to  the  trustees  so  deceased,  and  such  successor  shall  thereupon  have  all  the 
powers  and  duties  of  the  deceased  trustee. 

"Seventh.  This  agreement  shall  be  binding  upon  the  heirs,  executors  and 
administrators  of  the  party  of  the  first  part 

'*In  witness  whereof  the  parties  hereunto  have  hereunto  set  their  hands 
and  seals  the  day  and  year  first  above  written. 

"William  St^nway.         [Seal.] 
"Ottille  a  Steinway.      [Seal.] 

"In  presence  of 
••Aug.  Roesler,  Jr.* 

It  will  be  seen  that  the  moving  consideration  for  the  execution 
of  the  agreement  is  that  George  A.  Steinway,  owing  to  certain 
weaknesses,  infirmities,  and  habits,  was  unable  to-  support  and 
maintain  his  wife  and  children,  and  that  William  Steinway  was 
desirous  of  undertaking  this  duty  in  his  stead.  This  is  the  sole 
consideration  which  is  recited  in  the  agreement,  or  which  the  evi- 
dence affords.  It  is  to  be  observed  that  there  is  no  recitation  in 
the  agreement  of  any  financial  inability  upon  the  part  of  Geor^ 
A.  Steinway  to  fulfill  his  obligations  to  his  wife  and  children.  His 
inability  in  the  agreement  is  said  to  be  because  of  certain  weak- 
nesses, infirmities,  and  habits,  and  nothing  else.  That  this  agree- 
ment was  intended  between  the  parties  only  to  take  the  place  of 
the  obligation  of  George  A.  Steinway  towards  his  wife  and  children 
is  further  evidenced  by  the  fact  that  the  plaintiff,  the  then  wife  of 
George  A.  Steinway,  agreed,  in  view  of  this  provision  made  for 
her  and  her  children  by  William  Steinway,  not  to  enforce  or  attempt 
to  enforce  any  judgment,  order,  or  decree  of  any  court  or  judge 
entitling  her  to  recover  or  collect  from  George  A.  Steinway  any 
alimony,  allowance,  or  other  provision  for  the  support  and  main- 
tenance of  herself,  or  for  the  support,  maintenance,  and  education 
of  her  children.  If  there  was  any  doubt  as  to  the  effect  of  the  re- 
citals to  which  attention  has  been  first  called,  it  would  seem  to  be 
absolutely  certain,  in  view  of  this  agreement  upon  the  part  of  the 
plaintiff,  that  there  was  an  understanding  of  all  the  parties  that  the 
agreement  was  to  stand  in  the  place  of  the  legal  obligations  which 
George  A.  Steinway  had  to  support  his  wife  and  infant  children. 
The  very  term  for  which  the  agreement  was  to  last  is  a  further  in- 
dication in  the  same  direction,  namely,  that,  when  George  A.  Stein- 
way's  obligation  to  support  his  infant  children  ceased  by  the  arrival 
at  age  of  the  youngest  survivor  of  them,  the  agreement  was  to 
end.     If  this  is  the  fact,  then  the  consideration  to  support  this  agree- 
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ment  only  lasted  so  long  as  the  duty  rested  upon  Georgfe  A.  Stein- 
way.  It  was  to  fulfill  his  obligation,  and  when  his  obligation 
ended  there  was  no  further  consideration  whatever  upon  which  this 
agreement  could  rest. 

It  may  be  said  that  the  last  clause  of  the  fifth  paragraph  of  the 
agreement,  which  says  that  "the  death  of  the  party  of  the  second 
part  and  of  any  of  the  children  shall  effect  no  change  except  as 
hereinbefore  provided,  in  the  terms  of  this  agreement,  so  long  as 
one  child  shall  remain  living,"  militates  against  this  theory.  That 
this  clause  is  not  to  be  literally  construed  is  evident  from  the  fact 
that  it  is  in  hostility  to  the  provision  that  the  agreement  was  to 
terminate  when  the  youngest  surviving  child  arrived  at  21  years. 
It  is  not  contended  that  it  was  the  intention  of  the  parties  that  this 
obligation  upon  the  part  of  William  Stcinway  should  continue  so 
long  as  any  of  the  children  should  live.  It  is  clear,  therefore,  that 
this  provision  must  be  read  in  connection  with  the  recitals  of  the 
agreement  and  the  active  part  thereof  relating  to  the  payment  of 
the  annual  stipend.  I  cannot  see,  taking  all  the  provisions  of  this 
agreement  together,  how  any  other  conclusion  can  be  arriyed  at 
than  that  it  was  intended,  as  already  stated,  to  be  a  substitute  for 
the  obligations  of  George  A.  Steinway  to  support  his  wife  and  in- 
fant children.  The  parties  evidently  never  contemplated  the  con- 
tingency that  George  A.  Steinway  might  die  before  his  youngest 
surviving  child  became  of  age.  It  is  not  claimed  that  there  was 
any  consideration  whatever,  if  it  was  not  this.  Certainlv  the  evi- 
dence discloses  none.  On  the  contrary,  it  shows  that  there  was 
no  other  consideration.  When  that  consideration  fails,  how  can 
the  agreement  be  supported? 

If  this  IS  not  the  true  construction,  then  we  have  this  anomaly : 
George  A.  Steinway's  wife  and  children  are  receiving  this  allow- 
ance, undoubtedly  based  on  his  obligation  and  financial  ability  to 
support  them,  and  also  have  the  benefit  of  his  estate,  which  pre- 
sumptively was  the  basis  of  his  obligation  to  contribute  to  such 
support.  It  seems  to  me  that  this  agreement,  notwithstanding  its 
language,  must  be  construed  in  view  of  its  evident  consideration, 
precisely  the  same  as  decrees  of  divorce  were  construed  prior  to 
the  time  when  the  court  had  power  to  alter  the  provisions  of  such 
decrees  in  respect  to  alimony  after  they  were  entered.  The  usual 
form  in  which  such  decrees  read  was  that  the  husband  (the  defend- 
ant) should  pay  to  the  wife  (the  plaintiff)  a  certain  sum  for  her 
support  and  maintenance  as  long  as  she  should  live.  This  obliga- 
tion, notwithstanding  the  broad  language  of  the  decree,  terminated 
with  the  death  of  the  defendant,  the  husband.  Field  v.  Field,  15 
Abb.  N.  C.  434.  Nowhere  in  the  books  can  be  found  a  case  where 
the  estate  of  the  deceased  husband  has  been  compelled  to  pay  ali* 
mony,  notwithstanding  the  general  language  of  the  decree. 

There  might  have  been  some  question  as  to  the  measure  of  dam- 
ages, but,  as  no  point  has  been  raised  in  respect  thereto,  it  is  not 
necessary  to  consider  the  same. 

The  judgment  should  be  reversed. 
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BIRD  V.  GROUT,  Comptroller,  et  aL 
TRITT  y.  SAME. 
(Supreme  Court,  Appellate  DItIsIod,  Second  Department.    Jnne  9,  1005.) 

1.  CORySTANCSB    FOB     SPECIFIED     USS— MUNIOIPALITIES—MaBKST    PUBPOBES— 

Abattoir— WosDB  and  Phbases. 

The  erection  and  maintenance  of  a  slaughter  house  is  not  a  "market 
purpose"  within  the  meaning  of  a  conveyance  to  a  city  of  land  ''for  mar- 
ket purposes,  and  for  ships,  canals,  and  piers  and  other  public  works,  in 
connection  with  snch  market  purposes." 

2.  Sake— PxTBLic  Mabket. 

Laws  1890,  p.  808,  c.  446,  as  amended  by  Laws  1892,  p.  600,  c.  319,  au- 
thorizes the  city  of  Brooklyn  to  purchase  and  acquire  certain  property 
*'for  the  purposes  of  a  public  market  and  the  business  thereunto  apper- 
taining," and  to  "erect  and  maintain  a  public  market  on  said  lands, 
•  ♦  ♦  and  also  in  connection  with  such  public  market  for  market  pur- 
poses to  construct  such  canals,  basins,  docks  and  piers  on  said  lands." 
Held,  that  the  land  was  to  be  devoted  to  a  particular  use  or  class  of  uses, 
and  not  to  be  applied  to  any  municipal  purpose  which  might  fall  within 
the  general  scope  of  the  city  government. 

3.  Same— Iixegal  Use— Remedy  of  Taxpayer— Injunction. 

The  lease  of  the  land  by  the  municipal  authorities  for  use  as  an  abat- 
toir was  an  illegal  oflElcial  act,  which  a  taxpayer  might  prevent  by  in- 
junction. 

4.  Same. 

Sanitary  Code  City  of  New  York,  9  82,  providing  that  "no  person  shall 
kill  or  dress  any  animal  or  meat  in  any  market,"  was  continued  in  force 
by  Revised  Greater  New  York  Charter  (volume  3,  Laws  1901,  p.  499,  c. 
466)  §  1172,  declaring  that  the  sanitary  code  in  force  January  1,  1902, 
shall  be  binding  and  in  force  in  the  city  of  New  York,  and  continue  to  be 
so,  etc.  Held,  that  the  term  "market"  in  said  section  82  was  broad 
enough  to  apply,  and  w£is  intended  to  apply,  to  any  premises  exclusively 
devoted  to  market  purposes,  and  hence  the  prohibition  included  the  lands 
acquired  by  the  city  of  Brooklyn  under  said  conveyance. 

Appeal  from  Special  Term,  Kings  County. 

Actions  by  William  E.  Bird,  Jr.,  against  Edward  M.  Grout,  as 
comptroller  of  the  city  of  New  York,  and  another,  and  by  George 
W.  Tritt  against  the  same  defendants.  From  a  judgment  for  de- 
fendants in  each  case,  plaintiffs  appeal.  Judgment  in  each  case 
reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT.  WOOD- 
WARD,  JENKS,  and  HOOKER,  JJ. 

J.  Hampden  Dougherty,  for  appellant  Bird. 
Frank  Brundage,  for  appellant  Tritt. 
Hugo  Hirsh,  for  respondent  May. 

WILLARD  BARTLETT,  J.  The  plaintiff  in  each  of  these 
cases  brought  suit  as  a  taxpayer  to  restrain  the  comptroller  of  the 
city  of  New  York  from  leasing  a  portion  of  the  Wallabout  Market 
lands  in  the  borough  of  Brooklyn  to  the  defendant  Benjamin  May 
for  the  purpose  of  erecting  and  maintaining  thereon  an  abattoir 
or  slaughter  house  for  the  killing  of  cattle,  hogs,  and  sheep.  These 
lands  were  acquired  by  the  city  of  Brooklyn  from  the  United  States 
under  the  authority  of  an  act  of  the  Legislature  providing  for  their 
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acquisition,  and  an  act  of  Congress  empowerinj^  the  Secretary  of 
the  Navy  to  sell  and  convey  the  property  "for  market  purposes,  and 
for  slips,  canals,  and  piers,  and  other  public  works,  in  connection 
with  such  market  purposes."  The  habendum  clause  of  the  convey- 
ance executed  by  the  Secretary  of  the  Navy  expressly  declared  that 
the  city  of  Brooklyn  was  to  take  the  premises  thereby  granted  for 
such  purposes;  and  it  was  contended  in  the  court  below  that  by 
virtue  of  this  provision  in  the  deed  the  city's  title  would  immediate- 
ly terminate  if  a  lease  should  be  made  for  an  unauthorized  use,  and 
the  title  would  revert  to  the  United  States.  The  learned  judge  at 
Special  Term,  however,  held  that  the  habendum  for  market  pur- 
poses did  not  restrict  the  grantee's  right  to  put  the  land  to  any 
use  to  which  it  saw  fit.  He  therefore  decided  that  it  was  not  illegal 
for  the  comptroller,  as  the  representative  of  the  municipal  corpora- 
tion which  has  succeeded  to  the  rights  of  the  city  of  Brooklyn,  to 
lease  a  portion  of  the  lands  thus  acquired  for  the  purposes  of  a 
slaughter  house,  although  he  expressed  the  opinion  that  this  was 
not  a  market  purpose  within  the  meaning  of  the  conveyance. 
These  views  led  to  a  dismissal  of  the  complaint  upon  the  merits, 
and  the  plaintiffs  have  appealed. 

We  agree  with  the  trial  judge  that  the  erection  and  maintenance 
of  a  slaughter  house  is  not  a  market  purpose  within  the  meaning  of 
the  conveyance;  nor  is  it  such  within  the  meaning  of  any  of  the 
legislation,  either  federal  or  state,  relative  to  the  Wallabout  Market 
lands.  We  find  ourselves  compelled  to  differ  from  him,  however, 
as  to  the  authority  of  the  comptroller  to  grant  the  proposed  lease 
for  an  abattoir.  Although  the  city  of  Brooklyn,  under  the  act  of 
the  Legislature  and  the  act  of  Congress  and  the  deed  from  the  Sec- 
retary of  the  Navy,  undoubtedly  acquired  the  fee  of  these  lands,  it 
did  not  thereby  become  empowered  to  put  them  to  any  use  to  which 
it  saw  fit,  in  the  absence  of  legislative  sanction.  The  authority  for 
the  acquisition  of  the  lands  was  conferred  by  chapter  446,  p.  808, 
of  the  Laws  of  1890,  as  amended  by  chapter  319,  p.  650,  of  the  Laws 
of  1892,  the  first  section  of  which  reads  as  follows,  the  amendment 
of  1892  being  indicated  in  italics: 

•The  dty  of  Brooklyn,  by  Its  mayor,  comptroller  and  auditor,  Is  hereby  au- 
thorized to  purchase  and  acquire  title  to  the  following  property  In  the  city 
of  Brooklyn,  belonging  to  the  United  States  of  America,  and  bounded  and 
described  as  follows,  to  wit:  [Here  follows  a  description  of  the  plot  of 
ground  which  the  Legislature  authorized  the  city  of  Brooklyn  to  purchase, 
and  which  includes  the  premises  that  are  the  subject  of  this  action];  said 
land  to  be  purchased  and  acquired  for  the  purposes  of  a  public  market  and 
the  business  thereunto  appertaining.  The  said  city  of  Brooklyn,  is  author- 
ized to  erect  and  to  maintain  a  public  market  on  said  lands  or  so  much  thereof 
as  may  be  purchased  or  acquired  as  aforesaid,  and  also  in  connection  toith 
auch  public  market  for  market  purposes  to  construct  such  canals,  basins, 
docks  and  piers  on  said  land  or  so  much  thereof  as  may  be  purchased  and 
acquired  as  aforesaid" 

The  language  quoted  indicates  unmistakably  the  intention  of  the 
Legislature  that  the  lands  to  be  acquired  were  to  be  devoted  to  a 
particular  use  or  class  of  uses,  and  not  to  be  applied  to  any  mu- 
nicipal purpose  which  might  fall  within  the  general  scope  of  the 
city  government.    The  case  thus   presented  seems  to  us   indis- 
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tinguishable  from  that  which  arose  in  Sweet  v.  Buffalo,  N.  Y.  and 
Phil.  Ry.  Co.,  79  N.  Y.  293,  301.  There  the  act  of  the  Leg^islature 
under  consideration  authorized  the  city  of  Buffalo  to  acquire  certain 
lands  for  the  purpose  of  maintaining  thereon,  alon^  the  shore  of 
Lake  Erie,  a  sea  wall  or  breakwater,  and  the  question  was.  whether 
or  not  the  city  took  the  fee  of  the  lands  under  the  act.  In  holding 
that  a  fee  vested  in  the  city,  the  Court  of  Appeals,  speaking  through 
Andrews,  J.,  said : 

"It  is  claimed  that  tbe  interest  taken  by  the  city  Is  for  a  special  purpose, 
to  wit,  the  maintaining  and  protecting  of  a  sea  wall,  and  this  purpose  is 
repeatedly  declared  in  the  act  But  we  perceive  no  inconsistency  in  declar- 
iDg  the  particular  use  for  which  the  city  is  to  take  and  hold  the  land,  and 
at  the  same  time  providing  that  it  should  take  a  fee.  The  particular  use 
declared  is  in  the  nature  of  a  trust  ingrafted  on  the  fee,  and  the  people, 
through  the  proper  officer,  could  compel  the  city  to  observe  the  trust,  or  re- 
strain it  from  any  use  of  the  land  inconsistent  with  it." 

This  decision  was  reaffirmed  in  Matter  of  Water  Com'rs  of  Am- 
sterdam, 96  N.  Y.  351,  359,  and  the  doctrine  which  it  asserts  is  the 
same  as  that  upon  which  the  Court  of  Appeals  proceeded  in  The 
Brooklyn  Paik  Commissioners  v.  Armstrong,  45  N.  Y.  234,  6  Am. 
Rep.  70,  where  it  was  held  that  the  lands  vested  in  the  city  of 
Brooklyn  by  the  act  of  1861  for  public  use  as  a  park  were  held  in 
trust  for  that  purpose,  and  could  not  be  conveyed  away  without 
express  legislative  authority.  In  the  light  of  the  principles  which 
were  the  basis  of  decision  in  the  cases  cited,  the  Wallabout  Market 
lands  must  be  deemed  to  be  held  by  the  city  of  New  York,  as  the 
successor  of  the  city  of  Brooklyn,  under  a  trust  for  public  use  for 
market  purposes  only;  the  appropriation  of  any  portion  thereof 
for  the  erection  and  maintenance  of  a  slaughter  house  thereon  is 
not  a  market  purpose ;  and  it  follows  that  the  lease  of  any  portion 
by  the  municipal  authorities  for  use  as  an  abattoir  is  an  illegal  of- 
ficial act,  which  a  taxpayer  is  entitled  to  prevent  by  injunction. 

We  think  that  these  actions  may  be  maintained  on  another 
groimd.  Section  82  of  the  sanitary  code  of  the  city  of  New  York 
provides  that  no  person  shall  kill  or  dress  any  animal  or  meat  in 
any  market.  The  sanitary  code  has  legislative  and  legal  sanction, 
being  recognized  and  adopted  by  the  original  and  amended  charter 
of  the  city  of  New  York.  People  ex  rel.  Lieberman  v.  Vandecarr, 
175  N.  Y.  440,  67  N.  E.  913.  Section  1172  of  the  Revised  Greater 
New  York  Charter  (chapter  466,  p.  499,  vol.  3,  of  the  Laws  of  1901) 
declares  that  the  sanitary  code  in  force  on  January  1,  1902,  shall  be 
binding  and  in  force  in  the  city  of  New  York,  and  continue  to  be 
so,  except  as  the  same  may  from  time  to  time  be  revised,  altered, 
amended,  or  annulled  as  therein  provided.  Section  82  of  the  sani- 
tary code  was  continued  in  force  by  this  provision,  and  does  not 
appear  to  have  been  revised,  altered,  amended,  or  annulled. 

There  is  a  finding  in  the  decision  of  the  court  at  Special  Term  to 
the  effect  that  the  department  of  health  has  granted  the  defendant 
May  a  permit  to  slaughter  cattle,  sheep,  lambs,  and  calves  on  the 
Wallabout  Market  lands  in  question  here;  but  we  do  not  under- 
stand that  this  permit  in  terms  or  in  effect  purports  to  be  an  amend- 
94  N.T.S.— 9 
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ment  to  the  sanitary  code.  We  think  the  term  "market"  in  section 
82  of  that  Code  is  broad  enough  to  apply,  and  was  intended  to  ap- 
ply, to  any  premises  exclusively  devoted  to  market  purposes,  and 
hence  that  the  prohibition  is  broad  enough  to  include  all  the  Wall- 
about  Market  lands  acquired  by  the  city  of  Brooklyn  in  trust  for 
market  purposes. 

These  views  require  a  reversal  of  the  judgment  in  each  case.    All 
concur. 


In  re  BUCKINGHAM'S  ESTATE. 

(Supreme  Court,  Appellate  Division,  Second  Department.    June  9,  1905.) 

Wills— Tbansfeb  Tax— Bzsbcise  ot  Appointment. 

Laws  1897,  p.  150,  c.  284,  provides  that,  whenever  any  person  shall  ex- 
ercise a  power  of  appointment  derived  from  any  disposition  of  property 
made  before  the  passage  of  the  statute,  such  appointment  shall  be  deemed 
a  transfer  taxable  in  the  same  manner  as  though  the  property  to  which 
such  appointment  relates  belonged  absolutely  to  the  donee,  and  had  been 
bequeathed  or  devised  by  such  donee  by  will.  A  will  probated  in  1888 
created  a  trust  in  favor  of  a  person  for  life,  with  remainder  to  his  chil- 
dren, or  to  such  person  as  he  should  appoint  in  case  of  failure  of  issue ; 
and  under  the  collateral  inheritance  tax  law  then  In  force  the  trust 
was  taxed,  but  without  limitation  to  the  value  of  the  life  estate.  Held 
that,  though  the  trust  was  excessively  taxed  under  the  inheritance  tax 
law,  the  right  of  the  cestui  que  trust's  testamentary  appointee  to  succeed 
to  the  trust  fund  was  taxable  as  a  transfer  effected  by  the  operation  of 
the  cestui  que  trust's  wUl. 

Appeal  from  Order  of  Surrogate  of  Dutchess  County. 

Proceedings  for  the  appraisal,  under  the  taxable  transfer  act,  of 
the  estate  of  Charles  H.  Buckingham,  deceased.  From  an  order  of 
the  surrogate  affirming  another  order  in  so  far  as  it  failed  to  fix  a 
transfer  tax  upon  a  fund  passing  by  appointment  under  the  will, 
the  Comptroller  of  the  state  appeals.    Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  MILLER,  JJ. 

Joseph  Morschauser  (Wilfrid  H.  Sherrill,  on  the  brief),  for  appel- 
lant. 

Charles  F.  Cossum,  for  respondent. 

HIRSCHBERG,  P.  J.  The  circumstances  disclosed  in  the  record 
are  peculiar,  and  no  case  directly  in  point  has  been  found.  The 
proceedings  are  instituted  in  the  administration  of  the  estate  of 
Charles  H.  Buckingham,  who  died  in  Dutchess  county  May  12, 
1904,  leaving  a  will  which  was  admitted  to  probate  June  7,  1904. 
In  the  will  he  exercised  in  favor  of  his  wife,  Elizabeth  Buckingham, 
a  power  of  appointment  conferred  upon  him  by  the  will  of  his  uncle 
Stephen  M.  Buckingham,  who  died  in  Dutchess  county  December 
1,  1887,  and  whose  will  was  admitted  to  probate  January  17,  1888. 
Elizabeth  Buckingham  was  not  a  legatee  or  devisee  under  the  will 
of  Stephen  M.  Buckingham,  nor  was  she  named  therein,  either  as 
executrix  or  otherwise.  The  decedent,  Charles  H.  Buckingham, 
left  no  surviving  issue.    The  appointment  ^^ff'^l^^^s^^jQAf^  the 
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present  value  of  $35,477.59,  resulting  from  two  trusts,  one  specific 
and  one  residuary,  created  by  the  will  of  Stephen  M.  Buckingham 
for  the  benefit  of  Charles  H.  Buckingham  during  life,  with  re- 
mainder to  his  children  and  other  lawful  lineal  issue,  and  with  the 
power  of  appointment  referred  to  in  default  of  issue.  The  pro- 
visions for  the  trusts  so  created  by  the  will  of  Stephen  M.  Bucking- 
ham are  contained  in  the  fourth  and  fifth  clauses  of  the  will,  and, 
so  far  as  material  to  the  present  controversy,  are  as  follows : 

"Fourth.  •  ♦  ♦  In  addition  to  the  foregoing  bequest  to  my  nephew. 
Charles  Henry  Buckingham,  I  give  and  bequeath  to  the  United  States  Trust 
Company,  of  New  York,  thirty  thousand  dollars  ($30,000),  In  trust  to  Invest, 
and  from  time  to  time  to  reinvest  the  same,  in  such  securities  and  In  such 
manner  as  it  shall  elect,  in  this  State  or  elsewhere,  as  It  shall  elect,  and  to 
collect  and  receive  the  income  thereof,  and  to  pay  the  same  over,  as  and 
when  collected,  less  its  proper,  reasonable,  and  lawful  compensation  and 
commissions,  to  my  said  nephew,  Charles  Henry  Buckingham,  during  the 
whole  term  of  his  natural  life,  for  his  sole  use  and  benefit,  and,  after  his 
death,  to  pay  over  the  principal  of  such  trust  fund  to  the  children  of  my  said 
nephew,  and  his  other  lawful  lineal  issue,  then  surviving  him,  in  equal  shares, 
per  stirpes  and  not  per  capita,  for  their  sole  and  absolute  use,  ownership, 
and  enjoyment  forever ;  or,  in  default  of  such  issue,  to  pay  and  deliver  the 
principal  of  such  trust  fund  to  such  person  or  persons,  or  other  appointee 
or  appointees,  and  in  such  manner,  and  in  such  shares,  as  my  said  nephew, 
Charles  Henry  Buckingham,  shall,  by  his  last  will  and  testament,  or  other 
lawful  instrument  of  appointment,  in  writing,  appoint  and  direct. 

"Fifth.  All  the  residue  of  my  estate,  real  and  personal,  I  direct  my  Ex- 
ecutors and  Executrix  to  divide  into  four  equal  parts.  ♦  ♦  ♦  One  part 
I  give,  devise  and  bequeath  to  the  United  States  Trust  Company  of  New  York, 
in  trust  for  my  nephew,  Charles  Henry  Buckingham,  and  my  niece.  Martha 
Williams  Buckingham  Wood,  both  aforesaid,  in  equal  shares,  upon  the  same 
trusts  and  conditions  specified  in  the  fourth  clause  of  this  Will  in  respect 
to  the  trusts  therein  created  for  them  respectively." 

In  the  fourth  clause  of  the  will  of  Stephen  M.  Buckingham  a  be- 
quest was  made  to  the  United  States  Trust  Company  of  New  York 
in  trust  for  the  benefit  of  the  testator's  niece  Martha  Williams 
Buckingham  Wood,  of  the  same  amount  and  upon  the  same  con- 
ditions as  the  trust  specified  in  that  clause  of  the  will  for  the  benefit 
of  the  testator's  nephew. 

In  the  year  1888  proceedings  were  taken  under  the  collateral  in- 
heritance law  then  in  force  to  fix  the  tax  to  be  paid  upon  the  specific 
trust  created  for  the  benefit  of  Charles  H.  Buckingham,  and  the  leg- 
acy to  him  was  taxed  at  the  rate  of  5  per  cent,  upon  the  principal 
sum  of  $30,000,  notwithstanding  the  fact  that  his  interest  was 
only  that  of  a  life  tenant.  On  the  settlement  of  the  estate  of 
Stephen  M.  Buckingham  in  March,  1889,  the  principal  of  the  resid- 
uary share  bequeathed  for  the  benefit  of  Charles  H.  Buckingham  as 
liffe  tenant  amounted  to  $36,003.24,  and  that  sum  was  also  then 
taxed  at  5  per  cent.,  irrespective  of  his  limited  interest  therein. 
Both  assessments,  amounting  together  to  $3,300.16,  were  paid  when 
levied,  respectively.  The  value,  however,  of  Charles  H.  Bucking- 
ham's life  interest  in  the  two  trust  funds  was  only  $42,187,  the  tax 
on  which  would  have  been  $2,109.35.  The  transfer  tax  now  charge- 
able upon  the  principal  of  the  two  trust  funds  as  against  Elizabeth 
Buckingham,  at  1  per  cent.,  amounts  to  $854.77,  which  added  to 
the  $2,109.35  makes  a  total  of  $2,964.12.     It  follows  that  the  state 
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has  actually  received  $330.04  more  than  it  would  have  received, 
had  the  taxation  been  limited  in  1888  and  1889  to  the  value  of  the 
life  estate,  without  including^  either  the  interests  limited  by  way  of 
remainder,  or  the  contingent  possibility  of  interests  to  be  created  by 
virtue  of  the  power  of  appointment  on  failure  of  the  remainders  to 
take  effect  because  of  the  absence  of  issue  of  the  life  beneficiary. 

In  order  to  relieve  the  estate  of  Charles  H.  Buckingham  from 
the  possible  injustice  of  an  additional  tax  on  the  transifer  effected 
by  the  exercise  of  the  power  of  appointment,  the  learned  surrogate 
has  determined  that  the  rights  now  passing  under  the  appointment 
have  already  in  fact  been  taxed  in  advance  by  the  proceedings  in- 
stituted in  1888,  and  upon  the  judicial  settlement  of  Stephen  M- 
Buckingham's  estate  in  1889,  and  he  has  accordingly  adjudged  that 
the  fund  in  question  is  exempt  from  further  transfer  taxation.  The 
result  of  his  decision  may  be  just  and  equitable,  but  the  decision 
cannot  be  upheld  unless  it  rests  upon  a  sound  legal  basis.  The 
process  of  taxation  is  statutory,  and  in  a  sense  arbitrary.  In  its 
essence,  taxation  is  forcible  rather  than  equitable.  The  state 
reaches  out  its  hand  and  takes  a  part  of  the  property  of  the  citizen, 
and  the  citizen  yields  to  the  spoliation  because  of  the  powerful  pro- 
tection which  he  receives  in  return.  The  courts  can  only  see  that 
the  process  is  equitably  enforced  in  the  sense  that  all  citizens  are 
treated  alike  under  the  operation  of  equal  laws,  and  that  equal  rem- 
edies are  afforded  for  the  redress  of  inequality  or  injustice.  But 
the  failure  of  a  citizen  to  remedy  a  wrong,  where  a  remedy  is  given 
for  the  wrong,  cannot  justify  the  perpetration  of  a  subsequent 
wrong.  If  A.  is  overtaxed,  that  fact  cannot  relieve  B.  from  tax- 
ation ;  and,  if  the  estate  of  Stephen  M.  Buckingham  is  overtaxed, 
that  fact  cannot  relieve  the  estate  of  Charles  H.  Buckingham  from 
taxation,  notwithstanding  that  Charles  H.  may  have  acquired  all 
his  property  by  will  from  Stephen  M.,  and  by  reason  of  that  cir- 
cumstance a  burden  may  be  imposed,  greater  than  would  have  been 
sustained,  had  the  previous  assessment  been  free  from  error.  It 
may  be  conceded  that  it  was  error  to  tax  in  1888  and  1889  the  en- 
tire principal  of  the  trusts,  thus  including  the  remainder  interests 
created  by  the  will  of  Stephen  M.  Buckingham ;  but  it  was  an  error 
which  was  acquiesced  in  at  the  time  by  all  the  parties  concerned, 
and  which  has  been  acquiesced  in  by  them  for  more  than  18  years. 
The  error  has  been  perpetuated  in  part,  at  least,  by  the  indifference 
of  those  who  might  have  cured  it.  The  money  then  erroneously 
overpaid  to  the  state  could  have  been  recovered  back  by  the  pro- 
ceedings provided  for  in  the  inheritance  tax  law,  and  within  the 
period  allowed  by  the  provisions  of  that  law  for  that  purpose.  That 
period,  however,  has  lo^g  since  expired,  as  has  also  the  period  pre- 
scribed by  the  Code  of  Civil  Procedure  for  the  commencement  of 
a  civil  action  to  recover  back  money  erroneously  or  illegally  col- 
lected ;  and  the  money  so  erroneously  overpaid  to  the  state  is  there- 
fore not  only  beyond  the  reach  of  litigation,  but  it  is  also  beyond 
the  power  of  voluntary  relinquishment  on  the  part  of  the  state.  In 
Matter  of  Hoople,  179  N.  Y.  308,  72  N.  E.  229,  it  was  held  that 
the  right  to  a  refund  of  the  amount  of  a  transfer  tax  illegally  as- 
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sessed  upon  property  exempt  from  taxation  is  not  a  vested  right, 
but  a  mere  privilege,  the  extent  and  duration  of  which  depend  en- 
tirely upon  the  language  of  the  statute  conferring  it,  and  that  while 
the  time  within  which  it  may  be  prosecuted  may  be  restricted,  or, 
if  not  violative  of  the  Constitution,  may  be  enlarged,  yet  if  the 
claim  as  between  citizens  would  be  barred  by  lapse  of  time,  under 
section  6  of  article  7  of  the  Constitution,  neither  the  state  nor  any 
of  its  representatives  can  audit,  allow,  or  pay  it. 

The  proceedings  by  which  the  inheritance  taxes  were  collected 
in  1888  and  1889  do  not  appear  to  have  been  instituted  by  the  state, 
and  there  is  nothing  in  the  record  to  indicate  that  they  had  any 
relation  whatever  to  the  possibility  of  an  appointment  by  Charles 
H.  Buckingham  under  his  uncle  s  will.  It  is  impossible,  therefore, 
to  hold,  as  matter  of  fact,  that  these  taxes  were  levied  in  advance 
upon  the  interest  to  which  Elizabeth  Buckingham  now  succeeds. 
It  might,  indeed,  be  possible  to  regard  thosie  levies  as  made  in  ad- 
vance upon  the  remainders  created  by  the  will  of  Stephen  M.  Buck- 
ingham, which  remainders  finally  failed  because  of  the  absence  of 
issue  of  his  nephew,  but  they  cannot  be  regarded  as  assessments  in 
advance  upon  the  right  of  Charles  H.  Buckingham's  appointee  to 
take  in  succession,  because  such  a  right  was  not  made  taxable  until 
eight  years  afterwards,  viz.,  in  the  year  1897.  It  cannot  be  assumed 
that  the  taxing  power  anticipated  the  law  as  well  as  the  future  as- 
sessment. By  chapter  284,  p.  150,  of  the  Laws  of  1897,  section  220 
of  the  tax  law  (chapter  908,  p.  795,  Laws  1896)  was  amended  by  the 
insertion,  among  other  subdivisions,  of  subdivision  5,  which  pro- 
vided that: 

"Whenever  any  person  or.  corporation  shall  ezerdse  a  power  of  appoint- 
ment derived  from  any  disposition  of  property  made  either  before  or  after 
the  passage  of  this  act,  such  appointment  when  made  shall  be  deemed  a 
transfer  taxable  under  the  provli^ons  of  this  act  in  the  same  manner  as 
though  the  property  to  which  such  appointment  relates  belonged  absolutely 
to  the  donee  of  such  power  and  had  been  bequeathed  or  devised  by  such 
donee  by  will." 

In  Matter  of  Vanderbilt,  50  App.  Div.  246,  63  N.  Y.  Supp.  1079, 
affirmed  163  N.  Y.  597,  57  N.  E.  1127,  it  was  held  that  the  ultimate 
right  of  succession  to  a  fund  given  by  the  exercise  *of  a  power  of 
appointment  was  not  taxable  prior  to  the  amendment  of  1897.  In 
Matter  of  Stewart,  131  N.  Y.  274,  30  N.  E.  184,  14  L.  R.  A.  836, 
it  was  held,  it  is  true,  that  under  the  collateral  inheritance  act  of 
1895  the  succession  to  property  which  passed  to  the  appointee  was 
taxable  under  the  will  creating  the  power,  upon  the  theory  that  the 
appointee  took  it  under  that  will,  but  that  case  arose  before  the 
amendment  of  1897.  That  that  amendment  creating  a  tax  upon  the 
appointment  when  made,  as  a  transfer  then  made,  was  a  new  pro- 
vision of  law,  which  did  not  exist  theretofore,  was  distinctly  stated 
in  Matter  of  Harbeck,  161  N.  Y.  211,  217,  55  N.  E.  850.  Chief  Judge 
Parker  said : 

"The  decision  of  this  court  in  Matter  of  Miller.  110  N.  T.  216,  18  N.  E.  139, 
Is  authority  for  the  proposition  that  the  act  of  1897  is  entitled  to  consicleratlon 
at  the  hands  of  the  court,  as  a  legislative  declaration  that  the  subject-matter 
of  the  new  provisions  did  not  prior  thereto  constitute  a  part  of  the  law.  . 
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In  that  case  the  question  was  whether  a  legacy  to  an  adopted  child  was 
taxable,  the  tax  having  been  Imposed  in  1886,  under  the  law  as  it  then  stood. 
But  the  Legislature  having  a  year  later  passed  an  act  expressly  exempting 
adopted  children,  this  court,  in  determining  whether  the  legacy  was  taxable 
under  the  law  as  It  stood  in  1886,  said:  ^Moreover,  the  fact  that  such  pro- 
vision was  made  by  the  statute  of  1887  (chapter  713,  p.  921),  and  the  act  of 
1885  (Laws  1885,  p.  820,  c.  483)  amended  accordingly,  must  be  regarded  as  a 
legislative  declaration  that  the  law  did  not,  as  originally  passed,  embrace 
the  provisions  which  the  later  act  supplies.*  The  legislative  declaration  in 
this  case — for  it  amounts  to  that,  at  least — seems  well  founded,"  etc 

In  Matter  of  Dows,  167  N.  Y.  227,  60  N.  E.  439,  62  L.  R.  A.  433, 
88  Am.  St.  Rep.  608,  it  was  held  that  the  tax  imposed  by  the  amend- 
ment in  question  is  a  tax  on  the  right  of  succession,  and  not  upon 
the  property,  and  that,  in  fact  and  substance,  it  is  the  execution 
and  not  the  creation  of  the  power  which  passes  the  property  to  the 
appointees.  Judge  Cullen  said  (page  231  of  167  N.  Y.,  page  441 
of  60  N.  E.  [52  L.  R.  A.  433,  88  Am.  St.  Rep.  508] )  : 

"The  decision  In  Matter  of  Harbedc:,  supra,  proceeded  on  the  ground  that 
at  the  time  of  the  exercise  of  the  power  of  appointment  In  that  case  the 
Legislature  had  not  provided  for  the  taxation  of  transfers  under  such  powers. 
But  whatever  be  the  technical  source  of  title  of  a  grantee  under  a  power 
of  appointment,  it  cannot  be  denied  that,  in  reality  and  substance,  it  is  the 
execution  of  the  power  that  gives  to  the  grantee  the  property  passing  under 
it" 

In  Matter  of  Delano,  176  N.  Y.  486,  68  N.  E.  871,  64  L.  R.  A.  279, 
the  power  of  appointment  was  created  by  a  deed  which  was  ex- 
ecuted prior  to  the  passage  of  any  statute  imposing  a  tax  upon  the 
right  of  succession  to  the  property  of  a  decedent.  The  court  held 
that  the  amendment  of  1897  laid  no  tax  upon  the  property  or  on  the 
original  disposition  of  it  by  deed,  but  simply  upon  the  exercise  of 
the  power  by  will  as  an  effective  transfer  for  the  purposes  of  the 
act;  that  since  the  Legislature  has  full  and  complete  control  of 
the  making,  the  form,  and  the  substance  of  wills,  it  can  impose  a 
charge  or  tax  for  doing  anything  by  will ;  that  the  fact  that  there 
was  no  statute  imposing  a  succession  tax  when  the  original  dis- 
position of  the  property  was  made  and  the  power  was  created  is 
immaterial ;  that  that  transfer  is  not  taxed,  and  the  statute  makes 
no  effort  to  reach  it;  but  that  the  practical  transfer  through  the 
exercise  of  the  power 'by  will  is  taxed,  and  nothing  else. 

In  Matter  of  Walworth,  66  App.  Div.  171,  72  N.  Y.  Supp.  984, 
it  was  held  by  the  Appellate  Division,  in  the  Third  Department, 
that  the  amendment  of  1897  was  designed  to  change  the  rule  an- 
nounced by  the  Court  of  Appeals  prior  to  the  passage  of  the  amend- 
ment in  Matter  of  Harbeck,  supra,  and  in  many  other  cases,  to  the 
effect  that  the  appointees  take  by  virtue  of  the  will  creating  the 
power,  and  not  by  virtue  of  the  will  under  which  the  power  is 
exercised.  And  in  Matter  of  Howe,  86  App.  Div.  286,  83  N.  Y. 
Supp.  825,  affirmed  176  N.  Y.  570,  68  N.  E.  1118,  this  court  held 
that  the  transfer  which  the  amended  statute  makes  taxable  is  the 
exercise  of  the  power  of  appointment,  and  not  the  creation  of  the 
power,  and  that  consequently  the  fund  affected  by  the  power  is  not 
taxable  until  the  time  arrives  for  the  exercise  of  the  testamentary- 
power  of  appointment  conferred  upon  the  life  beneficiary. 
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It  follows  that  the  transfer  tax  which  is  sought  to  be  imposed  in 
these  proceedings  must  be  regarded  as  imposed  upon  a  transfer 
created  by  the  will  of  Charles  H.  Buckingham,  and  not  by  the  will 
of  Stephen  M.  Buckingham;  that  at  the  time  of  the  settlement 
of  the  estate  of  Stephen  M.  Buckingham  there  was  no  law  in  exist- 
ence authorizing  the  imposition  of  such  a  tax ;  that  the  imposition 
of  such  a  tax  was  not  anticipated  in  fact,  and  could  not  have  been 
anticipated  in  the  proceedings  by  which  the  inheritance  taxes  were 
adjusted  and  collected  in  the  estate  of  Stephen  M.  Buckingham; 
and  that  the  right  of  Elizabeth  Buckingham  to  succeed  to  the  fund 
in  question  is  taxable  as  a  transfer  effected  by  the  operation  of 
her  husband's  will,  with  the  like  effect  as  though  such  fund  be- 
longed absolutely  to  him,  and  had  been  bequeathed  to  her  in  and  by 
his  will. 

The  order  of  the  Surrogate  affirming  his  prior  order  should  be 
reversed,  with  $10  costs  and  disbursements,  and  the  prior  order  en- 
tered November  12,  1904,  should  be  modified  by  striking  out  the 
provision  which  adjudges  that  the  fund  of  $85,477.59  passing  to 
Elizabeth  Buckingham  as  appointed  under  the  will  of  the  decedent 
has  fully  paid  the  transfer  tax,  and  is  exempt  from  further  transfer 
taxation,  and  by  inserting  a  provision  fixing  the  transfer  tax  on  such 
fund  at  the  sum  of  $864.77.    All  concur. 


BANK  OF  AMERICA  v.  WATDELL  et  al. 
(Supreme  Conrt,  Appellate  Division,  First  Department    May  12,  1905.) 

On  motion  for  reargument.     Motion  denied. 
For  former  opinion,  see  92  N.  Y.  Supp.  666. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  PAT- 
TERSON, INGRAHAM,  and  LAUGHLIN,  JJ. 

PER  CURIAM.  We  are  informed  by  the  learned  counsel  for  the 
appellant  that  this  court  overlooked  the  fact  that  the  plaintiff  is 
the  holder  of  the  legal  title  to  the  draft  in  suit ;  also  the  fact  that 
the  draft  was  indorsed  by  the  payees,  Ives  &  Sons,  to  the  plaintiff ; 
that  such  fact  was  not  adverted  to  and  was  wholly  ignored  in  the 
opinion  delivered  by  the  court.  The  appellant  seems  not  to  have 
carefully  read  the  opinion.  Therein,  in  stating  the  nature  of  the 
complaint  and  its  averments,  this  language  appears :  "That  there- 
after the  said  firm  of  A.  Ives  &  Sons,  for  value  received,  indorsed 
the  draft,  and  delivered  it  to  the  plaintiff,  who  then  became  and  now 
is  the  lawful  owner  and  holder  thereof."  This  seems  to  state  that 
the  draft  was  indorsed  by  the  payees  to  the  plaintiff,  and  that  deliv- 
ery was  made  of  the  same.  It  was  endeavored  to  be  made  clear  by 
the  opinion  that  the  delivery  of  the  note  was  accompanied  by  a 
written  notice  which  precisely  informed  the  plaintiff  that  the  draft 
was  delivered  to  it  "for  collection  and  credit,"  and  it  was  said  that 
this  notice  "established  beyond  question  the  authority  and  right 
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under  which  the  bank  held  the  draft;  that  was,  to  collect  and  credit, 
the  account  of  Ives  &  Sons  with  the  proceeds  of  the  draft  when  col- 
lected." Doubtless  the  indorsement  transferred  the  legal  title  to 
the  draft  so  far  as  to  enable  the  plaintiff  to  maintain  an  action  there- 
on for  the  purpose  of  collecting  the  same.  It  did  not,  however,  have 
authority  to  sell  it,  or  make  other  disposition  of  it.  The  apparent 
legal  title  created  by  the  indorsement  was  qualified  and  limited  by 
the  notice.  As  between  the  payees  in  the  draft  and  the  drawers 
thereof,  who  were  the  beneficial  owners,  and  the  plaintiff,  the  latter 
only  acquired  such  authority  as  is  invested  in  an  agent  to  collect, 
it  not  having  parted  with  anything  of  value  therefor  at  the  time  of 
the  delivery.  Had  the  plaintiff  transferred  the  draft  to  a  bona 
fide  holder  for  value  before  maturity,  the  latter  would  undoubtedly 
have  acquired  good  title  thereto  from  the  apparent  right  to  deal  with 
the  same  created  by  the  indorsement,  if  such  dealing  were  had  with- 
out notice  of  the  limited  right  of  the  plaintiff  in  the  draft.  We 
arc  not,  however,  confronted  with  such  question,  as  the  rights  of 
third  parties  do  not  intervene.  The  acceptance  of  the  draft  by  the 
defendants  did  not  change  the  relation  of  the  parties.  Such  ac- 
ceptance inured  to  the  benefit  of  the  true  owner  of  the  draft.  It 
was  a  contract  upon  the  acceptors'  part  to  pay  the  same  to  whom- 
soever should  be  legally  entitled  to  payment  when  the  draft  ma- 
tured. The  notice  contained  in  the  letter  did  not  vary  the  terms 
of  the  contract.  It  formed  a  part  of  it,  and,  as  it  limited  the  opera- 
tive force  of  the  indorsement  as  between  the  parties,  it  is  to  be  con- 
sidered in  determining  the  legal  status  and  rights  of  the  parties  in 
interest.  The  notice  to  collect  and  credit  was  something  more 
than  an  intimation  that  Ives  &  Sons  did  not  want  the  paper  dis- 
counted. It  was  a  distinct  limitation  upon  the  authority  of  the 
plaintiff  to  deal  with  the  draft. 

The  view  of  counsel  is  that  the  indorsement  carried  with  it  the 
legal  title  to  the  draft,  and,  being  invested  with  such  title,  plain- 
tiff could  thereafter  deal  with  it  as  its  property,  sell  it,  or  apply  it 
upon  an  antecedent  indebtedness ;  and  that  such  right  of  use  could 
not  be  prevented  by  Ives  &  Sons,  or  by  the  true  owner  of  the  draft ; 
and  that  this  authority  thus  vested  in  the  plaintiff  could  not  be  re- 
voked. The  view  of  the  court  is  that  the  indorsement  was  limited 
by  the  notice  contained  in  the  letter  which  accompanied  the  deliv- 
ery of  the  draft;  that  it  formed  a  part  of  the  contract,  and  defined 
the  title  which  the  plaintiff  took,  and  was  notice  to  it  of  the  charac- 
ter of  the  title  of  Ives  &  Sons,  as  it  put  the  plaintiff  upon  inquiry  as 
to  the  right  of  Ives  &  Sons  in  the  draft,  or  so  far  limited  the  title 
which  it  took  as  to  subordinate  its  right  to  the  right  of  the  true 
owner  at  any  time  before  maturity  and  collection;  that  the  right 
of  Ives  &  Sons  or  of  Hasty  &  Sons  to  revoke  the  authority  to  col- 
lect existed  at  the  time  when  such  right  was  exercised.  From  this 
conclusion  it  follows  that  at  the  time  the  action  was  instituted  there 
existed  in  the  plaintiff  no  cause  of  action  against  these  defendants. 

For  the  present,  the  view  of  the  court  must  prevail.  The  points 
now  called  to  our  attention  were  fully  argued  upon  the  appeal.     No 
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question  appears  to  have  been  overlooked,  and  the  court  at  least 
was  under  no  misapprehension  as  to  the  question  to  be  determined 
or  what  it  determined. 

The  motion  for  a  reargument  should  therefore  be  denied,  with  $10 
costs  and  disbursements. 


WAHLHEIMER  et  al.  v.  TRUSLOW  et  al. 

(Supreme  Ck)art,  Appellate  Dlyision,  SecoDd  Department.    June  9, 1905.) 

1.  Fraudulent  Convetances— Assignment  of  Pbopebtt. 

An  assignment  of  all  his  property  by  a  debtor  for  less  than  one-third 
of  its  value,  in  order  to  prevent  the  same  from  being  subjected  to  a  foroed 
sale,  was  fraudulent  as  against  creditors,  where  the  assignee  understood 
the  assignor's  necessities,  and  that  the  assigmnent  covered  all  property 
available  for  the  satisfaction  of  creditors,  regardless  of  whether  the  as- 
signee intended  ultimately  to  turn  any  surplus  over  to  the  assignor  or 
to  keep  it  himself. 

2l  Sajib. 

An  assignment  fraudulent  as  against  creditors  may  be  set  aside  at  their 
instance,  regardless  of  whether  or  not  the  assignee  also  perpetrated  a 
fraud  on  the  assignor. 

3.  Same— Attack  by  Csbditobs— Subsequent  Gbeditobs. 

Under  the  statute  declaring  assignments  made  with  fraudulent  Intent 
void  as  against  every  person  hindered,  delayed^  or  defrauded  thereby,  a 
conveyance  which  is  fraudulent  as  to  existing  creditors  may  be  attacked 
by  subsequent  creditors. 

[Ed.  Note. — For  cases  in  point,  see  vol.  24,  Cent  Dig.  Fraudulent  Con- 
veyances, I  631.] 

4.  Bankbuftct—Dischaboe— Effect  on  Lien  Ci^ims— CBEnrroBS*  Surrs. 

The  lien  obtained  on  the  equitable  Interest  of  a  judgment  debtor  by  the 
institution  of  a  creditors*  action  to  reach  such  Interest  Is  not  lost  by 
the  subsequent  discharge  in  bankruptcy  of  the  Judgment  debtor. 

5.  Cbeditobs'  Suit— Effect  of  Institution— Lien. 

The  lien  gained  by  creditors  who  prosecute  an  action  to  set  aside  a 
fraudulent  transfer  made  by  their  debtor  is  created,  as  between  the  par- 
ties to  the  action,  by  the  commencement  of  the  action,  without  the  filing 
of  a  lis  pendens. 

(L  Same— Judgment. 

Where,  in  a  creditors*  suit  to  set  aside  a  fraudulent  transfer  made  by 
a  debtor,  no  accounting  Is  necessary,  the  rendition  of  a  money  Judgment 
In  plaintiffs'  favor  Is  proper. 

[Ed.  Note.— For  cases  in  point,  see  vol.  24,  Cent  Dig.  Fraudulent  Con- 
veyances, I  972.] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  George  Wahlheimer  and  another,  carrying  on  business 
as  copartners  under  the  firm  name  and  style  of  J.  H.  Miller,  against 
Charles  W.  Truslow  individually  and  as  trustee  of  William  Wall, 
deceased,  and  another.  From  a  judgment  for  plaintiffs,  defendants 
appeal.     Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS, 
RICH,  and  MILLER,  JJ. 

Henry  W.  Jessup,  for  appellants. 

J.  Noble  Hayes,  for  respondents. 
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MILLER,  J.  This  is  a  creditors'  action,  in  which  it  appears  that 
the  judgment  debtor,  William  Wall  Weaver,  was  the  owner  of  an 
equitable  interest  in  certain  real  estate  acquired  by  the  defendant 
Truslow,  as  trustee,  on  the  foreclosure  of  certain  mortgages  belong- 
ing to  the  trust  estate,  the  said  Weaver  being  entitled  to  a  beneficial 
one-sixteenth  interest  therein,  and  the  said  Truslow  also  being  a 
beneficiary  entitled  to  a  like  share.  On  the  1st  day  of  September, 
1893,  said  Weaver  assigned  his  interest  to  the  defendant  Howard, 
who  occupied  offices  with  the  defendant  Truslow,  and  had  been  act- 
ing as  attorney  for  him  as  trustee  aforesaid.  The  consideration 
for  such  assignment  was  the  sum  of  $800,  either  furnished  by  the 
defendant  Truslow  at  the  time  or  soon  thereafter  repaid  by  him 
to  said  Howard.  The  trial  court  has  found,  upon  evidence  which 
supports  the  finding,  that  the  interest  so  assigned  was  of  the  value 
of  upwards  of  $3,000,  and  that  the  assignment  in  form  to  the  de- 
fendant Howard  was  in  fact  an  assignment  directly  to  the  defend- 
ant Truslow.  Said  interest  was  all  that  remained  to  the  said 
Weaver  out  of  a  share  amounting  to  upwards  of  $60,000,  and  con- 
stituted his  entire  estate  at  the  time.  The  assignment  was  made 
as  the  result -of  an  application  by  him  to  the  defendant  Truslow 
for  money  which  he  stated  was  desired  by  him  to  pay  a  hotel  bill 
of  $750  at  Seabright  in  order  to  obtain  the  personal  effects  of  him- 
self and  wife,  which  were  being  held  as  security  for  said  bill.  The 
defendant  Truslow  claims  that  he  procured  the  defendant  Howard 
to  advance  the  money  and  take  an  assignment  of  the  interest  to 
prevent  its  falling  into  the  hands  of  money  lenders,  who  he  feared 
might  compel  a  sale  of  the  real  property,  resulting  in  loss  to  the 
beneficiaries ;  and  it  may  fairly  be  inferred  from  the  testimony  that 
he  also  feared  that  the  creditors  of  Weaver  might  cause  a  like  em- 
barrassment. The  view  of  the  transaction  most  charitable  to  the 
defendant  Truslow  is  'that  the  assignment  was  procured  by  him  to 
preserve  the  share  of  said  Weaver,  and  to  prevent  its  falling  into 
the  hands  of  persons  who  might  force  a  sale  of  the  property,  which 
he  deemed  disadvantageous  to  the  estate ;  and  whether  he  intended 
ultimately  to  turn  over  to  Weaver  any  surplus  or  to  keep  it  himself 
is  quite  immaterial,  for  in  either  event  his  act  "hindered" 'and  "de- 
layed" creditors.  The  evidence  clearly  indicates  that  the  defendant 
Truslow  understood  the  pressing  need  of  Weaver  for  money,  and 
the  inference  is  irresistible  that  he  must  have  known  that  Weaver 
had  creditors,  and  that  he  was  obtaining  by  the  assignment  all  of 
the  property  available  for  the  satisfaction  of  the  claims  of  such 
creditors.  These  facts,  together  with  the  circumstance  that  the 
consideration  paid  was  less  than  one-third  of  the  value  of  the  in- 
terest assigned,  are  sufficient  to  support  the  finding  that  said  assign- 
ment was  made  to  hinder,  delay,  and  defraud  creditors.  It  is  also 
found  that  said  Weaver  did  not  have  adequate  knowledge  of  the 
value  of  the  property  so  assigned,  and  that  said  Truslow  over- 
reached the  said  Weaver,  to  whom  he  stood  in  a  fiduciary  relation. 
The  appellants  insist  that,  so  far  as  the  fraud  perpetrated  upon 
Weaver  is  concerned,  his  creditors  do  not  stand  in  his  shoes,  but 
that  the  transaction  as  to  him  was  voidable,  and  not  void,  and  that 
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he  alone  could  elect  to  ratify  or  disaffirm  it.  It  is  unnecessary  to 
consider  this  question,  because  the  finding  that  the  assignment  was 
fraudulent  as  to  creditors  being  warranted  by  the  evidence  suf- 
ficiently supports  the  judgment  appealed  from,  and  there  is  no  in- 
consistency in  the  finding  that  the  transaction  was  fraudulent  both 
as  to  Weaver  and  his  creditors,  although  we  prefer  on  this  appeal 
to  rest  our  decision  on  the  more  charitable  assumption  which  elim- 
inates the  theory  of  an  intent  to  defraud  Weaver,  and  proceed  only 
on  the  theory  that  the  transaction  of  necessity  had  the  effect  of 
hindering  and  delaying  creditors,  as  the  defendant  Truslow  must 
have  known  when  he  procured  the  assignment  to  be  made. 

The  judgment  which  is  the  basis  of  this  action  was  obtained  April 
24,  1896,  for  the  sum  of  $522.14,  only  $150  of  which  had  been  con- 
tracted at  the  time  of  the  assignment  sought  to  be  set  aside ;  but 
this  IS  immaterial,  as,  if  a  conveyance  is  fraudulent  as  to  existing 
creditors,  it  may  also  be  attacked  by  subsequent  creditors.  King  v. 
Wilcox,  11  Paige,  589;  O'Brien  v.  Whigam,  9  App.  Div.  113,  41 
N.  Y.  Supp.  40 ;  Dewey  v.  Moyer,  72  N.  Y.  70,  76.  If  the  assign- 
ment is  made  with  fraudulent  intent,  the  statute  makes  it  void  as 
against  every  person  "hindered,  delayed,  or  defrauded."  The 
learned  trial  court  properly  found,  therefore,  that  the  defendant 
Truslow  held  the  proceeds  resulting  from  such  interest  as  trustee 
ex  maleficio  for  the  creditors  of  Weaver. 

This  action  was  commenced  on  the  19th  day  of  March,  1900. 
On  the  9th  day  of  February,  1900,  the  judgment  debtor  filed  a  pe- 
tition in  bankruptcy,  and  on  the  16th  day  of  May,  1900,  he  was 
discharged  by  a  certificate  of  the  United  States  District  Court  from 
all  debts  and  claims  provable  against  his  estate.  A  lis  pendens  was 
filed  in  this  action  on  the  22d  day  of  June,  1900.  It  is  claimed  by 
the  appellants  that  the  judgment  debtor's  discharge  in  bankruptcy 
is  a  bar  to  the  maintenance  of  this  action.  This  defense  was  not 
pleaded,  and  no  motion  w^s  made  by  the  defendants  either  at  the 
close  of  the  plaintiffs'  case  or  of  the  entire  evidence  indicating  an 
intention  on  their  part  to  rely  upon  it  as  a  defense.  However,  as- 
suming, without  deciding,  that  the  facts  sufficiently  appeared  to 
enable  the  defendants  to  take  advantage  of  them,  although  not 
pleaded  in  the  answer,  we  are  still  of  the  opinion  that  they  do  not 
constitute  a  defense  to  the  action.  It  is  undoubtedly  true  that  the 
judgment  which  is  the  basis  of  this  action  was  not  a  lien  upon  the 
real  property  in  question.  The  judgment  debtor  had  only  an  equit- 
able interest,  but  the  commencement  of  this  action  created  an  equit- 
able lien  upon  such  interest.  Storm  v.  Waddell,  2  Sandf.  Ch.  494 ; 
Brown  v.  Nichols,  42  N.  Y.  26 ;  Lynch  v.  Johnson,  48  N.  Y.  27 ; 
First  Nat.  Bank  v.  Shuler,  153  N.  Y.  163,  171,  47  N.  E.  262,  60 
Am.  St.  Rep.  601.  The  action  is  one  in  rem  to  reach  the  equitable 
interest  of  the  judgment  debtor,  and  the  lien  thus  obtained  was  not 
lost  by  the  subsequent  discharge  in  bankruptcy  of  the  judgment 
debtor,  but  may  be  enforced  notwithstanding  payment  could  not 
be  compelled  from  the  judgment  debtor  personally.  The  defend- 
ants, however,  insist,  upon  the  authority  of  Ocean  Nat.  Bank  v. 
Olcott,  46  N.  Y.  12,  that  the  filing  of  a  lis  pendens  was  necessary  to 
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create  such  Hen,  and  that,  the  judgment  debtor  having  been  dis- 
charged before  the  filing  of  the  lis  pendens,  the  judgment  became 
extinguished,  and  that  no  lien  based  thereon  could  be  created  sub- 
sequently to  such  extinguishment.  It  will  be  noticed  that  in  the 
case  relied  upon  the  judgment  creditor's  action  was  not  begun  until 
long  after  the  judgment  debtor's  discharge  in  bankruptcy.  The 
lien  is  created  by  the  commencement  of  the  action.  The  office  of 
a  lis  pendens  is  to  give  notice  to  subsequent  purchasers  or  incum- 
brancers. Prior  to  the  statute  the  lis  pendens  was  created  by  the 
filing  of  the  bill,  and  all  persons  who  became  purchasers  or  incum- 
brancers pendente  lite  were  bound  by  the  judgment.  The  effect  of 
the  statute  was  to  make  the  pendency  of  the  action,  so  far  as  it 
affected  real  estate,  notice  only  from  the  time  of  the  filing  of  the  lis 
pendens  as  provided.  Had  a  trustee  in  bankruptcy  been  appointed^ 
a  diflferent  question  might  have  arisen.  Undoubtedly  in  such  case 
the  right  to  maintain  the  action  would  have  vested  in  the  trustee^ 
and  it  is  also  probable  that  the  lien  acquired  by  the  plaintiffs  by 
the  commencement  of  the  action  would  not  have  given  them 
priority  over  other  creditors,  for  the  reason  that  the  action  was  not 
begun  more  than  four  months  before  the  filing  of  the  petition  in 
bankruptcy;  but,  no  trustee  having  been  appointed,  the  plaintiffs 
can  proceed  to  the  enforcement  of  their  lien  obtained  before  the  dis- 
charge, because,  so  far  as  the  discharge  itself  is  concerned,  its  effect 
is  personal  to  the  judgment  debtor.  Dewey  v.  Moyer,  supra; 
Moyer  v.  Dewey,  103  U.  S.  301,  26  L.  Ed.  394.  No  accounting  be- 
ing necessary,  a  money  judgment  was  proper.  Baily  v.  Horn  thai, 
164  N.  Y.  648,  49  N.  E.  66,  61  Am.  St.  Rep.  646. 

There  are  no  other  questions  presented  by  the  record  requiring 
further  consideration,  and  the  judgment  should  be  affirmed,  with 
costs.    All  concur. 


HARKINS  V.  QUEEN  INS.  CO.  OP  AMERICA. 
(Snpreme  Court,  Appellate  Division,  Second  Department    June  9,  1905.) 

1.  Master    and     Servant— Personal    Injuries— BSvidence— Defective    Ma- 

chinery. 

In  an  action  by  a  servant  against  the  master  for  personal  injuries 
caused  by  the  falling  of  an  elevator,  evidence  of  admissions  by  defendant's 
engineer  that  a  portion  of  the  machinery  operating  the  elevator  was  de- 
fective was  inadmissible. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20,  Cent  Dig.  Evidence,  S  912.] 

2.  Same— Curing  of  Error. 

Where,  in  an  action  by  a  servant  against  the  master  for  personal  In- 
juries from  the  falling  of  an  elevator,  evidence  of  an  admission  by  de- 
fendant's engineer  that  a  part  of  the  machinery  was  defective  was  er- 
roneously admitted  and  afterwards  stricken  out  on  motion,  though  the 
direction  to  disregard  the  testimony  was  coupled  with  an  expression 
of  opinion  by  the  court  that  the  evidence  was  admissible^  the  error  was 
not  sufficient  to  justify  a  reversal. 

8.  Saiib. 

In  an  action  by  a  servant  for  personal  Injuries  alleged  to  have  been 
caused  by  the  falling  of  an  elevator,  it  was  alleged  that  the  elevator  had 
fallen  on  a  number  of  diflferent  occasions,  and  plaintiff  was  allowed  to 
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testify  again  and  agcln  to  statements  made  by  the  superintendent  and 
manager  of  the  building,  after  the  time  when  the  elevator  first  fell,  tend- 
ing to  show  th^t  It  was  out  of  order  at  the  time  these  statements  were 
made.  After  the  evidence  was  In,  and  Just  before  delivery  of  his  charge, 
the  court  dismissed  the  complaint  as  to  all  occurrences  subsequent  to  the 
first  fall  of  the  elevator,  and  directed  the  jury  to  disregard  the  evidence 
as  to  the  admissions 'of  the  superintendent  and  manager.  Held,  that  this 
direction  was  Insufficient  to  destroy  the  effect  of  the  evidence  attempted 
to  be  excluded. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Edward  D.  Harkins  against  the  Queen  Insurance  Com- 
pany of  America.  From  a  judgment  for  plaintiff,  and  from  an  or- 
der denying  defendant's  motion  for  a  new  trial,  it  appeals.  Re- 
versed* 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD,  JENKS,  and  HOOKER,  J  J. 

Edwin  A.  Jones  (Joseph  Larocque,  Jr.,  on  the  brief^,  for  appellant. 

Frederick  F.  Neuman  (David  Welch,  on  the  brief),  for  respond- 
ent. 

WILLARD  BARTLETT,  J.  The  plaintiff  was  employed  by  the 
defendant  to  operate  an  elevator.  On  the  day  when  he  began  work 
in  the  defendant's  elevator  at  the  Queen  building  in  the  borough  of 
Manhattan  the  car  fell  a  distance  of  several  stories  to  the  ground 
floor,  inflicting  the  injuries  for  which  a  Recovery  is  sought  in  this 
action.  After  narrating  the  circumstances  of  the  accident,  the  plain- 
tiff, over  objection  and  exception  in  behalf  of  the  defendant,  was 
permitted  to  testify  to  a  conversation  with  one  Patrick  Fitzgerald, 
an  engineer  in  the  service  of  the  defendant,  who  had  charge  of  the 
engines  by  which  the  elevator  was  operated.  The  interview  took 
place  shortly  after  the  fall  of  the  elevator,  when  the  plaintiff  began 
to  experience  pain  and  dizziness  and  numbness  in  consequence  of 
the  accident.     His  statement  of  the  interview  was  as  follows : 

**I  entered  the  engine  room,  and  I  says:  'Paddy,  I  understand  that  tiie 
elevator  is  all  right.  Is  that  so?'  He  said:  'Yes,  I  patched  it  up  for  to-day, 
hut  I  will  see  Jim  McKay,  and  I  will  have  him  get  a  new  pilot  motor.  That 
is  the  only  way  out  of  it.  It  has  to  be  done  first  or  last,  and  we  might  as 
well  do  it.' " 

After  this  testimony  had  been  given,  the  defendant  moved  to 
strike  it  out  as  incompetent,  irrelevant,  and  immaterial,  and  as  not 
binding  on  the  defendant,  no  authority  having  been  shown  on  the 
part  of  Fitzgerald  to  make  any  such  statement.  The  motion  was 
denied,  and  the  defendant  duly  excepted.  It  is  perfectly  clear  that 
this  evidence  was  inadmissible.  The  only  purpose  in  offering  it 
must  have  been  to  prove  an  admission  by  the  defendant's  engineer, 
binding  upon  the  defendant,  to  the  effect  that  the  fall  of  the  ele- 
vator car  occurred,  as  the  plaintiff  contended  that  it  occurred,  by 
reason  of  a  defect  in  the  pilot  motor.  The  defendant  corporation 
was  not  legally  chargeable  with  any  liability  on  account  of  such 
admission  by  its  engineer,  and  I  think  there  can  be  no  doubt  that, 
if  there  was  nothing  further  in  thfe  record  on  this  subject,  the  judg- 
ment and  order  would  have  to  be  reversed  on  account  of  the  error 
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of  the  trial  court  in  receiving  this  testimony,  which  was  certainly- 
most  damaging  to  the  defendant  in  character  and  effect. 

It  is  argued  in  behalf  of  the  respondent,  however,  that  the  error 
was  cured  by  the  subsequent  action  of  the  learned  judge  who  pre- 
sided upon  the  trial  in  striking  out  the  evidence  which  has  been 
quoted  and  instructing  the  jury  to  disregard  it;  and  in  support  of 
this  proposition  we  are  referred  to  the  opinion  of  Earl,  J.,  in  Chese- 
brough  v.  Conover,  140  N.  Y.  382,  389,  35  N.  E.  633,  in  which  the 
case  under  consideration  was  likened  to  a  case  where  upon  the  trial 
of  an  action  the  trial  judge  erroneously  received  objectionable  and 
damaging  evidence  which  he  subsequently  strikes  out  and  directs 
the  jury  to  disregard.  **In  such  cases,"  said  Judge  Earl,  "we  have 
uniformly  held  that  the  vice  is  eliminated,  and  that  theoretically, 
at  least,  the  erroneous  evidence  found  no  lodgment  in  the  minds 
of  the  jury."  The  rule  thus  invoked  would  probably  compel  us  to 
regard  this  error  as  having  been  cured,  if  it  stood  alone  in  the  rec- 
ord, although  the  learned  trial  judge  accompanied  his  direction  to 
the  jury  with  a  qualifying  statement,  which  must  have  given  the 
jurors  to  understand  that,  in  his  opinion,  the  evidence  was  com- 
petent and  proper  for  their  consideration,  notwithstanding  his  for- 
mal instruction  that  they  should  disregard  it.  I  quote  that  portion 
of  the  record  which  relates  to  this  matter: 

''Mr.  Jones:  I  moye  to  strike  out  all  of  the  testimony  admitted  showing 
any  conversation  with  Fitzgerald  with  reference  to  anything  that  occurred 
in  the  building.  The  Court:  It  is  the  same  motion  which  yon  made  yester- 
day, and  which  I  denied  at  that  time.  Mr.  Jones :  Yes,  sir.  The  Court :  In 
reference  to  conversation  between  Fitzgerald  and  the  plaintiff?  Mr.  Welch: 
Yes;  I  will  consent  to  that.  I  not  only  consent  to  that,  but  I  especially  ask 
your  honor  to  charge  the  jury,  or  make  the  statement  now,  that  they  shall 
entirely  disregard  it.  The  Court :  I  think  I  had  better  strike  that  out,  while 
I  am  inclined  to  think  that  it  is  competent  Gentlemen  of  the  jury,  the  tes- 
timony given  by  the  plaintiff  as  to  all  conversations  testified  to  by  the  plain- 
tiff between  him  and  Fitzgerald  I  instruct  you  to  disregard.  Mr.  Jones: 
Just  as  though  they  never  had  heard  it?  The  Court:  Just  the  same  as  if 
you  had  never  heard  iV* 

The  statement  of  the  judge  that  he  was  inclined  to  think  the  testi- 
mony of  the  plaintiff  as  to  his  conversation  with  the  engineer  was 
competent,  although  he  thought  he  had  better  strike  it  out,  operated 
largely  to  nullify  his  formal  act  in  granting  the  motion  and  instruct- 
ing the  jury  to  disregard  such  testimony.  It  was  very  much  as 
though  he  had  said  to  the  jury:  "It  is  really  my  opinion  as  a  lawyer 
that  this  evidence  is  properly  received,  and  ought  to  be  considered 
in  passing  upon  the  question  of  the  defendant's  liability ;  but,  not- 
withstanding that  opinion,  in  order  to  avoid  what  may  be  deemed 
a  fatal  error  by  an  appellate  court,  I  tell  you  to  pay  no  attention 
to  this  part  of  the  proof  in  arriving  at  your  verdict."  It  seems  to 
me  that  a  statement  of  this  nature  deprives  the  formal  action  of 
the  trial  judge  of  the  effective  character  which  might  otherwise  be 
assigned  to  it  under  the  authority  of  Chesebrough  v.  Conover, 
supra,  and  similar  cases.  It  is  idle  to  tell  juries,  as  the  jury  was 
substantially  told  in  this  case,  that  they  are  to  take  the  law  from 
the  court,  and  then  assume  that  they  will  not  be  influenced  in  the 
determination  of  the  issues  by  a  distinct  intimation  from  the  pre- 
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siding  judge  that,  notwithstanding  a  formal  ruling  by  him  exclud- 
ing certain  evidence,  it  is  his  opinion  as  a  lawyer  that  such  evidence 
was  and  is  competent.  To  strike  out  evidence,  and  say  in  the  same 
breath  that  it  was  properly  received,  is,  in  my  opinion,  equivalent 
to  leaving  it  in  the  case  for  the  consideration  of  the  jury.  A  ma- 
jority of  the  members  of  the  court,  however,  deem  the  error  which 
I  have  discussed  insufficient  of  itself  to  justify  a  reversal,  and  my 
own  convictions  on  the  subject  are  not  so  clear  and  unhesitating  as 
to  induce  me  to  dissent  from  their  conclusion  in  that  respect. 
Nevertheless,  we  are  agreed  that  the  judgment  must  be  reversed 
on  account  of  the  great  number  of  erroneous  rulings  of  a  similar 
character,  to  which  exceptions  were  duly  taken  in  behalf  of  the  ap- 
pellant, admitting  a  large  quantity  of  evidence  which  we  think 
must  have  affected  the  jury  and  influenced  their  verdict,  notwith- 
standing the  subsequent  efforts  of  the  trial  judge  to  correct  his  mis- 
takes by  striking  out  such  evidence  and  instructing  the  jury  to  dis- 
regard it. 

The  complaint  alleged  that  the  plaintiff  was  injured  by  reason  of 
the  fall  of  the  elevator  in  the  defendant's  building  on  or  about  the 
29th  day  of  August,  1901,  and  thereafter  on  divers  dates  on  and  be- 
tween the  30th  day  of  August  and  the  11th  day  of  September  in  the 
same  year.  A  great  deal  of  testimony  was  introduced  in  his  behalf, 
over  objection  and  exception,  as  to  accidents  in  the  elevator  and 
its  failure  to  operate  properly  on  occasions  after  the  first  day  of  the 
plaintiff's  employment.  After  all  the  evidence  was  in  on  both  sides, 
the  trial  judge  dismissed  the  complaint  as  to  all  occurrences  sub- 
sequent to  the  first  fall  of  the  elevator.  Referring  to  this  partial 
dismissal  of  the  complaint,  he  said  to  the  jury  in  his  charge: 

•Tlie  accident  in  question  Is  claimed  to  have  occurred  on  the  26th  of  Au- 
gust In  the  year  1901.  Evldenoe  has  been  given  that  several  times  after  that 
day  and  up  to  and  including  the  10th  of  September  the  elevator  fell  or  de- 
scended more  rapidly  than  It  should  have  done;  but,  according  to  the  plain- 
tiff's testimony,  the  injury  which  he  claims  he  sustained  was  sustained  by  him 
at  the  time  of  the  first  descent  of  the  elevator  In  question  on  the  28th  of 
August.  •  •  *  He  says  that  upon  that  day  he  felt  a  'snapping' — I  think 
that  was  the  word  he  used — ^and  at  another  time  he  used  the  expression  he 
felt  a  parting  In  his  back.  That  he  locates  In  point  of  time  as  the  first  day 
that  he  was  In  the  employ  of  the  defendant,  on  the  28th  of  August,  and  hence 
I  have  granted  the  defendant's  motion  to  dismiss  the  complaint  so  far  as  It 
relates  to  any  occurrence  subsequent  to  that  time,  because  no  Injuries  can 
be  predicated  upon  any  occurrence  which  took  place  after  that  time,  and 
therefore  I  Instruct  you  now  that  you  should  disregard,  the  same  as  If  It  had 
not  been  given,  all  testimony  of  any  conversations  which  were  had  with  either 
James  or  Thomas  McKay  subsequent  to  the  fall  of  the  elevator  or  the  descent 
of  the  elevator  on  the  28th  day  of  August." 

The  McKays  thus  referred  to  were  two  persons,  one  of  whom 
was  described  as  the  superintendent  of  the  defendant's  building  and 
the  other  as  the  manager.  The  plaintiff  had  been  permitted  to 
testify  again  and  again  to  statements  made  by  these  persons  bear- 
ing upon  the  condition  of  the  elevator,  tending  to  show  that  it  was 
out  of  order  at  various  periods  subsequent  to  the  only  fall  which 
the  court  held  could  be  the  basis  of  any  recovery  in  the  action ;  and 
so  much  of  the  trial  consisted  of  the  reception  of  evidence, of  this  i 

Digitized  by  VjOOQIC 


144  04  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

fund  128  New  York  SUta  ReporUr 

sort  that  it  is  impossible  to  read  through  the  appeal  book  without 
being  led  to  the  conclusion  that  the  jury  must  have  based  their 
verdict  upon  a  mass  of  testimony  which  had  really  nothing  to  do 
with  the  vital  question  of  the  defendant's  responsibility  for  the  con- 
dition of  the  elevator  at  the  time  it  first  fell  with  the  plaintiff,  and 
which  was  equal  in.  quantity  to  the  proof  in  the  case  which  was 
really  relevant  to  the  issue.  In  our  opinion,  to  formally  strike  out 
this  testimony  after  allowing  it  to  stand  as  evidence  in  the  cause 
to  be  considered  by  the  jury  up  to  the  very  time  when  the  learned 
trial  judge  began  to  deliver  his  charge,  was  plainly  inefficient  to  do 
away  with  the  damaee  inflicted  by  its  reception,  and  for  this  rea- 
son we  think  the  defendant  is  entitled  to  prevail  upon  its  appeal 
from  the  order  denying  the  motion  for  a  new  trial.  That  motion 
was  specifically  upon  the  ground,  among  others,  "that  improper 
testimony  was  admitted  over  defendant's  objection  and  exception, 
which  said  testimony  was  subsequently  ordered  to  be  stricken  from 
the  record,  but  which  said  order  did  not  cure  the  error."  In  Ives 
v.  Ellis,  169  N.  Y.  85,  91,  62  N.  E.  138,  Chief  Judge  Parker,  con- 
sidering  an  attempt  to  cure  the  effect  of  an  erroneous  ruling  admit- 
ting improper  evidence,  said  that,  before  an  appellate  court  would 
hold  that  such  an  error  has  been  cured,  "it  must  feel  sure  that  the 
effort  of  the  trial  court  to  correct  the  error  was  necessarily  effective 
with  the  minds  of  the  jury."  In  the  case  at  bar  the  erroneous  rul- 
ings are  so  numerous  and  pervasive  of  the  whole  case  as  to  satisfy 
us  that  the  effort  to  correct  them  was  necessarily  abortive. 

Judgment  and  order  reversed,  and  new  trial  granted;   costs  to 
abide  the  event.    AH  concur,  except  HOOKER,  J.,  not  voting. 


In  re  SKINNER'S  ESTATE. 
(Supreme  Ck>urt,  Appellate  Diylsion,  Second  Department    June  9,  1905.) 

L  Taxation— Tbansfeb  Tax— Tempobabt  Payment. 

A  temporary  payment  to  the  comptroller  on  account  of  a  transfer  tax 
is  deductible  from  the  amount  finally  found  to  be  due,  and  must  be  re- 
funded if  nothing  is  due,  but  is  not  the  concern  of  the  appraiser  or  sur- 
rogate. 

2.  Same— Subject  of  Assessment— Disputed  Claims. 

A  claim  which  is  in  genuine  litigation  is  not  to  be  considered  In  deter- 
mining the  amount  of  the  transfer  tax  against  the  estate  owning  the 
same,  although  the  estate  has  been  successful  in  the  suit,  where  an  ac- 
counting under  an  interlocutory  Judgment  and  the  right  of  the  unsuccess- 
ful party  to  appeal  still  remain  outstanding,  leaving  the  ultimate  result 
in  doubt. 

8.  Same— Deduction  of  Collateral  Secubitt— Deduction  of  Indemnified 
Liability. 

Where  the  administrator  of  an  estate  contended  that  a  bond  and  mort- 
gage running  to  the  estate  were  merely  indemnity  for  a  Judgment,  and 
his  contention  preTailed,  so  that  they  were  not  appraised  in  assessing  the 
transfer  tax,  he  could  not  afterwards  contend  that  the  Judgment  was  an 
absolute  liability  of  the  estate,  and  was  not  indemnified,  and  that  the 
amount  thereof  should  be  deducted  from  the  appraised  value  of  the  estate. 

Appeal  from  Surrogate's  Court,  Westchester  County. 
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In  the  matter  of  the  appraisal  of  the  estate  of  Samuel  Perry  Skin- 
ner, deceased,  under  the  transfer  tax  acts.  From  an  order  of  the 
surrogate  (92  N.  Y.  Supp.  972),  Edward  D.  W.  Langley  appeals. 
Modified. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS, 
and  RICH,  JJ. 

Edw.  W.  Davidson,  for  appellant. 

Frank  M.  Buck,  for  respondent  State  Comptroller* 

JENKS,  J.  The  appellant  contends  no  longer  that  the  transfer 
was  not  subject  to  any  tax,  and  so  we  need  consider  the  specific 
objections  only. 

1.  The  temporary  payment  on  account  to  the  comptroller  is  not 
the  concern  of  appraiser  or  the  surrogate.  It  is  deductible  from 
the  amount  finally  found  due.  If  nothing  be  due,  then  it  must  be 
refunded. 

2.  The  claim  against  the  estate  of  Francis  C.  Fleming  may  be 
excluded,  because  it  is  in  genuine  litigation.  Although  the  appel- 
lant has  been  successful,  there  remains  the  accounting  under  the 
interlocutory  judgment  and  the  right  of  the  unsuccessful  party  to 
appeal  from  the  final  judgment  to  the  Court  of  Appeals.  Under 
such  circumstances  we  think  that  the  procedure  indicated  in  Matter 
of  Westum,  152  N.  Y.  93, 102,  46  N.  E.  315,  should  obtain. 

3.  There  should  be  a  deduction  of  $1,000  from  the  appraised  val- 
uation of  the  Koch  street  property  perforce  of  the  stipulation  be- 
fore the  surrogate  that  at  the  time  of  the  transfer  "there  was  a  mort- 
gage of  $1,000  upon  the  Koch  street  property,  which  sum  should 
be  deducted  from  the  appraisal  valuation  of  the  property  so  trans- 
ferred." See  Matter  of  Thompson,  57  App.  Div.  317,  68  N.  Y.  Supp. 
18. 

4.  The  court  did  not  "err  in  imposing  a  penalty  of  10  per  cent, 
interest."  The  court  did  not  impose  any  interest  by  the  order. 
When  interest  in  charged,  there  is  opportunity  for  application  to 
the  surrogate  for  remission.  Carter's  Transfer  Tax  Law,  205.  In 
the  cases  cited  by  the  appellant  (Matter  of  Davis,  149  N.  Y.  539, 
44  N.  E.  185,  and  Matter  of  Moore,  90  Hun,  162,  35  N.  Y.  Supp.  782) 
the  decree  and  order  respectively  appealed  from  fixed  the  rates  of 
interest,  and  for  this  reason  they  may  be  discriminated. 

5.  The  sum  of  $15,436.70,  the  amount  of  the  judgment  rendered 
against  the  appellant  as  administrator  c.  t.  a.  of  the  estate  of  Francis 
A.  Skinner,  deceased,  should  not  be  deducted.  The  appellant  insists 
that  such  deduction  should  be  made  because  the  grantee  and  legatee 
is  compelled  to  satisfy  such  judgment  out  of  the  personal  estate. 
It  appeared  that  there  is  a  bond  and  mortgage  for  $175,000  given  to 
the  said  Skinner,  conditioned  that  Sutherland,  the  mortgagor,  would 
pay  to  Skinner  or  her  executors,  etc.,  any  sums  of  money  with  which 
she  would  be  charged  personally  on  her  accounting  in  such  estate. 
The  appellant  first  contended  that  the  said  bond  and  mortgage 
were  merely  indemnity  for  said  judgment,  and  therefore  must  be 
appraised  as  of  no  value.  His  contention  prevailed.  He  thereupon 
and  now  contends  that  the  judgment  must  be  deducted.  iIiKhiSri/^ 
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affidavit  seeking  to  exclude  the  security  he  deposed  that  its  sole 
value  was  that  of  indemnity,  that  the  action  brought  thereon  was 
contested,  and  "that,  while  he  may  recover  on  the  mortgage,  it  is 
quite  likely  that  he  will  not  recover  more  than  the  judgment  against 
him."  Having  obtained  exemption  of  the  alleged  security  on  the 
ground  that  it  is  but  indemnity,  he  cannot  in  the  next  breath  insist 
that  the  debt  which  he  says  is  indemnified  must  be  deducted  be- 
cause it  is  absolute.  If  he  now  obtains  a  deduction  of  this  judg- 
ment, and  thereafter  recoups  the  judgment  in  his  proceedings  upon 
the  security,  manifestly  he  will  receive  personalty  to  the  amount  of 
the  judgment  free  from  tax.  Moreover,  it  does  not  appear  that  the 
judgment  has  been  paid,  and,  non  constat,  when  he  may  be  called 
upon  to  pay  it,  he  may  then  have  in  hand  the  amount  thereof  re- 
covered upon  the  said  security.  If  it  should  appear  eventually  that 
this  judgment  constituted  an  absolute  debt,  we  think  the  appellant 
has  a  remedy.  See  Matter  of  Dimon,  82  App.  Div.  107,  81  N.  Y. 
Supp.  428. 

The  order  must  be  modified  in  accordance  with  this  opinion,  and, 
as  modified,  affirmed,  without  costs  of  this  appeal  to  either  party. 
All  concur. 


In  re  CITY  OF  NBW  YORK. 
(Supreme  CJourt,  Appellate  Division,  Second  Department    June  9,  1903.) 

1.  Eminent  Domair— Assessment  of  Damaqes^Decision  of  Gommi8Sionebi» 

— Appeal. 

Where  commissioners  appointed  to  assess  damages  for  the  taking  of 
land  for  a  street  are  authorized  to  view  the  premises,  their  determination 
as  to  damages  will  not  be  overthrown  unless  it  clearly  appears  that  they 
have  adopted  an  erroneous  principle,  or  have  been  improperly  moved  in 
reaching  their  decision. 

2.  Same— Fbont-Foot  Rule. 

In  assessing  damages  for  the  taking  of  land  under  Laws  1899,  p.  458, 
c.  257,  providing  for  the  widening  of  Clinton  avenue,  it  was  proper  to  as- 
sess the  damages  according  to  frontage,  irrespective  of  whether  the  prop- 
erty was  improved  or  not 

3.  Same— Benefits. 

It  was  also  proper  to  assess  benefits  in  the  same  way. 

4.  Same— Improvement  of  Stbebt. 

Where  the  owner  of  land  abutting  on  a  street  held  under  a  deed  re- 
stricting him  for  a  period  of  30  years  from  building  nearer  than  20  feet 
to  the  traveled  portion  of  the  street,  the  condemnation  of  a  strip  20  feet 
wide  along  the  entire  distance  of  the  street  for  the  purpose  of  beautifying 
the  same  was  a  benefit  to  the  property  of  the  owner  mentioned. 

Appeal  from  Special  Term. 

Proceeding  by  the  city  of  New  York  to  acquire  title  to  certain 
property  for  the  widening  of  Clinton  avenue,  in  the  borough  of 
Brooklyn.  From  an  order  confirming  the  report  of  commissioners 
of  estimate  and  assessment,  Horace  F.  Hutchinson  appeals.  Af- 
firmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, and  HOOKER,  JJ.  ,  , 
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William  C.  Beecher,  for  appellant. 

J.  Hampden  Dougherty,  for  respondent  property  owners. 
John  P.  Dunn,  Asst.  Corp.  Counsel,  for  City  of  New  York. 
Jesse  Johnson,  pro  se. 

Alvan  R.  Johnson,  for  respondents  Charles  Pratt's  Estate  and 
others. 

WOODWARD,  J.  In  1899  the  Legislature  of  this  state,  by  chap- 
ter 257,  p.  458,  of  the  Laws  of  that  year,  entitled  *'An  act  in  rela- 
tion to  Clinton  avenue,  in  the  borough  of  Brooklyn,  in  the  city  of 
New  York,"  enacted  that: 

"The  boundaries  of  Clinton  avenue  in  the  borough  of  Brooklyn  and  city 
of  New  York,  are  hereby  so  changed,  that  between  Gates  avenue  and  Wll- 
loughby  avenue  the  easterly  side  or  line  of  said  Clinton  avenue  shall  be 
twenty  feet  east  of  Its  present  easterly  side  or  line,  and  its  westerly  side 
or  line  shall  be  twenty  feet  west  of  its  present  westerly  side  or  line.  The 
two  strips  of  land  hereby  added  to  said  avenue  shall  not  be  added  to  its 
traveled  portion,  but  shall  be  reserved  and  preserved  as  ornamental  court- 
yards for  the  benefit  and  improvement  of  said  avenue/' 

The  constitutionality  of  this  act  was  challenged  by  certain  prop- 
erty owners,  but.  this  court  held  (Matter  of  Clinton  Avenue,  57  App. 
Div.  166,  68  N.  Y.  Supp.  196)  that  it  was  open  to  none  of  the  objec- 
tions there  urged,  and  this  view  of  the  case  was  subsequently  sus- 
tained by  the  Court  of  Appeals  (167  N.  Y.  624,  60  N.  E.  1108).. 
After  the  determination  of  the  appeals  the  commissioners  of  esti- 
mate and  assessment  proceeded  to  their  work,  and  determined  the 
amount  of  damage  to  each  piece  of  property  along  the  avenue  with- 
in the  limits  fixed  by  the  statute,  and  apportioned  the  assessment 
upon  the  property  benefited  within  the  assessment  district;  and 
while  a  large  number  of  pieces  of  property,  belonging  to  numerous 
individuals,  were  involved,  only  a  single  person  appeals  from  the 
determination.  It  is  true,  of  course,  if  the  rights  of  this  person 
have  been  infringed,  he  is  entitled  to  a  remedy,  although  he  stands 
alone.  Unless  the  appellant  is  prepared  to  point  out  some  error  in 
principle,  or  some  irregularity  going  to  the  merits  of  the  question, 
a  result  lawful  in  its  general  scope  and  generally  satisfactory  will 
not  be  disturbed  merely  because  this  court,  looking  at  the  record 
evidence,  might  think  a  more  equitable  adjustment  might  have 
been  reached.  The  commissioners  are  authorized  to  view  the  prem- 
ises, and  the  rule  is  too  well  established  to  need  the  citation  of  au- 
thorities that,  where  commissioners  are  thus  empowered,  their  de- 
termination will  not  be  overthrown,  unless  it  clearly  appears  that 
they  have  adopted  an  erroneous  principle,  or  have  been  improperly 
moved  in  reaching  their  decision. 

While  it  does  not  appear  directly,  the  inference  is  irresistible  that 
chapter  257  of  the  Laws  of  1899  merely  put  into  statutory  form,  for 
the  purpose  of  making  permanent  and  certain,  a  result  which  had 
been  very  largely  accomplished  by  private  agreement  and  cove- 
nants in  deeds.  That  is,  a  considerable  majority  of  the  people  liv- 
ing along  this  portion  of  Clinton  avenue  had  voluntarily  elected  to 
restrict  the  building  Hne  to  20  feet  from  the  actual  street  line,  and 
the  appellant's  deed,  which  appears  in  evidence,  j^ho^^s  that  this^ 
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land  IS  subject  to  such  a  restriction  for  a  period  of  30  years  from 
1882,  expiring  in  1912.  It  may  be  assumed  that  this  legislation 
was  procured  by  private  individuals,  and  for  the  purpose  of  protect- 
ing those  who  had  thus  relinquished  a  portion  of  their  premises 
to  the  public — for  this  was  its  effect — against  those  who  might  in 
the  future  be  moved  to  make  use  of  their  entire  holdings,  to  the 
great  damage  of  those  who  had  previously  made  sacrifices  to  the 
aesthetic  tastes  of  the  community.  For  instance,  the  appellant,  who 
owns  an  unimproved  lot,  might,  at  the  expiration  of  the  30  years, 
construct  a  building  upon  his  lot  to  its  full  limit,  thus  materially  in- 
juring his  neighbor  who  has  constructed  a  residence  upon  the  cus- 
tomary line.  To  perpetuate  the  voluntary  improvement  in  that  por- 
tion of  the  city,  and  to  take  it  out  of  the  power  of  any  individual 
to  defeat  the  common  purpose,  the  owners  of  property  on  Clinton 
avenue  elected  to  ask  the  Legislature,  in  effect,  to  permit  the  city 
of  New  York  to  accept  a  limited  dedication  of  a  portion  of  their 
property,  and  to  acquire  by  condemnation,  where  necessary,  such 
further  property  as  should  be  necessary  to  carry  out  the  general 
purpose  of  developing  a  higher  utility  in  this  thoroughfare.  The 
Legislature  has  acted  upon  this  proposition,  and  has  given  the 
necessary  authority.  The  courts  have  sanctioned  this  act  as  within 
the  constitutional  powers  of  the  Legislature,  and  the  commissioners 
have  discharged  their  duty  in  such  a  manner  as  to  command  the 
.  approval  or  acquiescence  of  every  property  owner,  with  one  excep- 
tion ;  and  we  are  now  to  determine  whether  his  rigfhts  have  been 
invaded. 

We  gather  from  the  record — what  the  appellant  contends — that 
the  commissioners,  in  fixing  the  damages  sustained  by  the  various 
property  owners,  adopted  the  foot  frontage  as  the  basis  of  calcula- 
tion ;  allowing  the  inside  properties,  each  of  which  was  limited  in 
its  use  of  20  feet  in  the  manner  prescribed  by  the  statute,  $10  per 
running  foot,  while  the  corner  properties  were  allowed  $16  per  run- 
ning foot.  Is  this  an  erroneous  principle  for  fixing  the  damages 
sustained?  Each  property  was  obliged  to  make  the  same  surrender 
of  dominion  in  proportion  to  its  frontage,  unless  it  had  previously 
been  built  upon,  as  provided  in  the  statute,  and  how  can  it  be  said 
that  the  sacrifice  was  any  greater  in  the  case  of  a  lot  without  a 
building  upon  it  than  in  the  case  of  one  with  a  building?  It  was 
not  the  taking  of  a  fee.  It  was  not  the  taking  of  the  applicant's 
front,  and  leaving  him  at  the  mercy  of  his  neighbors,  who  might 
build  him  into  a  pocket.  It  was  merely  a  taking  of  a  very  limited 
interest  in  the  20  feet  of  the  appellant's  frontage,  and  giving  to  him, 
in  effect,  an  easement  in  the  frontage  of  every  piece  of  property  on 
either  side  of  Clinton  avenue  between  the  points  mentioned  in 
the  statute ;  it  was  a  dedication  to  beauty  and  to  art,  not  alone  of 
the  appellant's  frontage,  but»of  every  other  frontage  in  the  district 
mentioned ;  and  it  is  difficult  to  understand  how  a  more  equitable 
rule  could  have  been  adopted  than  that  which  was  made  use  of  by 
the  commissioners  in  estimating  the  damages.  It  certainly  was  not 
an  erroneous  principle,  if,  in  the  judgment  of  the  commissioners, 
this  was  the  best  method  of  reaching  the  damages.    Donovan  v. 
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City  of  Oswego,  90  App.  Div.  397,  400,  401,  86  N.  Y.  Supp.  155,  and 
authorities  there  cited. 

But  it  is  urged  that,  if  the  method  of  ascertaining  the  damages 
was  right,  it  was  wrong  to  assess  the  benefits  upon  the  foot-frontage 
plan.  The  commissioners  were  obliged  to  assess  the  cost  of  the 
improvement  upon  the  property  benefited,  and  it  would  be  very 
doubtful  if  they  could  go  beyond  the  limits  of  this  character  of  im- 
provement, and  hold  property  to  be  benefited.  The  same  reason- 
ing which  would  justify  the  commissioners  in  estimating  damages 
by  the  foot  front  would  seem  to  warrant  a  like  assessment  of  the 
cost,  which  would  result,  of  course,  in  practically  holding  that  the 
benefits  were  equal  to  the  damages,  with  the  added  costs  of  the 
proceedings  necessary  to  bring  about  the  result ;  and  this  is  what 
has  been  done  in  the  present  case.  If  the  commissioners  had  held 
that  the  damages  were  merely  nominal,  and  had  charged  the  prop- 
erties with  the  expenses  of  the  proceedings,  we  are  of  opinion  that 
no  one  would  have  been  wronged ;  and  we  cannot  see  that  the  case 
is  different  because  the  commissioners  chose  to  fix  a  definite  foot 
frontage  damage,  and  then  to  assess  the  same  property  by  the  foot 
frontage  for  its  share  of  the  benefits;  In  either  event  the  property 
pays  only  the  cost  of  the  improvement,  and  the  evidence  supports 
the  conclusion  that  each  piece  of  property,  and  that  of  the  appellant 
in  particular,  is  benefited  to  the  extent  of  the  cost  to  him.  His  deed, 
subject  to  a  testrictive  covenant,  is  now  put  on  an  equal  footing 
with  the  title  of  all  of  his  neighbors ;  he  can  give  immediately  all 
the  rights  that  any  of  the  people  upon  that  thoroughfare  can  give 
to  purchasers,  without  the  liability  of  the  rights  being  lessened  by 
the  acts  of  his  neighbors ;  and  the  evidence  shows  that  he  is  now 
holding  this  particular  plot  of  land  at  a  largely  advanced  figure  over 
what  he  demanded  before  this  act  was  in  force.  The  fact  that  he 
can  now  build  upon  his  lot  without  the  danger  of  some  of  his 
neighbors  building  in  a  manner  to  lessen  the  value  of  his  premises 
is  an  advantage  to  him ;  his  title  is  just  as  free  from  limitations  to- 
day as  that  of  any  man  upon  this  portion  of  Clinton  avenue ;  and 
to  say  that  this  is  no  advantage ;  that  it  is  of  no  advantage  to  him 
to  have  his  premises  in  a  growing  residential  portion  of  the  city 
put  on  an  equal  basis  with  all  others,  and  to  have  an  easement  in 
the  premises  of  his  neighbors — a  right  to  prevent  them  from  making 
any  use  of  their  premises  except  such  as  is  guarantied  to  all  the 
other  owners — is  unreasonable. 

A  careful  examination  of  this  question  persuades  us  that  the  re- 
sult reached  by  the  commissioners  is  correct — that  substantial  jus- 
tice has  been  done;  and,  as  it  does  not  appear  that  any  erroneous 
principle  has  been  adopted,  or  that  the  commissioners  have  acted 
from  any  improper  motives,  the  order  confirming  their  report 
should  be  affirmed. 

The  order  appealed  from  should  be  affirmed,  with  costs.  All 
concur. 
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LOFINK  T.  INTERB0R0U6H  RAPID  TRANSIT  CO. 
(Supreme  Ck>urt,  Appellate  Division,  Second  Department    June  9,  1905.) 

1.  Cabbiers-^Injubieb  to  Passengers— Evidence  of  Injury— Sufficiency. 

In  an  action  against  a  street  railroad  for  injuries  to  a  passenger  result- 
ing from  a  collision,  evidence  field  sufficient  to  authorize  a  finding  that 
plaintiff  was  physically  injured,  and  not  merely  frightened,  by  the  col- 
lision. 

2.  Dakaoes— Personal  Injuries— Pleading — Evidence. 

Proof  of  uterine  trouble,  consisting  of  Irregularity  of  menses,  is  ad- 
missible under  an  allegation  of  severe  injury  to  the  person,  as  the  result 
of  which  plaintiff  was  made  "sick,  sore,  and  disabled,"  notwithstanding 
subsequent  specific  allegations  of  a  severe  shock  to  the  nervous  system, 
headaches,  and  dizziness. 

8.  Same— Excessive  Verdict. 

In  an  action  for  injuries  to  a  passenger  caused  by  a  collision,  there 
was  evidence  that,  while  there  were  no  bruises  or  outside  indications  of 
injui:ie8,  plaintiff  had  suffered  severe  pain  in  her  spine,  had  become  ner- 
vous, sick,  and  dizzy,  and  had  disclosed  symptoms  of  internal  injuries. 
There  was  also  evidence  of  uterine  trouble,  consisting  of  irregularities 
of  menses.    Held,  that  a  verdict  for  $500  was  not  excessive. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15,  Cent  Dig.  Damages,  {  365.] 

Appeal  from  Municipal  Court  of  New  York. 

Action  by  Tillie  E.  Lofink  against  the  Interborough  Rapid 
Transit  Company.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Argued  before  BARTLETT,  JENKS,  HOOKER,  RICH,  and 
MILLER,  JJ. 

Sidney  Smith  (G.  T.  Goldthwaite,  on  the  brief),  for  appellant. 
Herman  Gottlieb,  for  respondent. 

JENKS,  T.  The  plaintiff  recovered  a  verdict  of  $500  for  personal 
injuries.  To  sustain  it,  I  think  that  she  is  not  bound  to  maintain 
the  proposition  (perhaps  still  debatable.  See  Pronk  v.  Brooklyn 
Heights  R.  Co.,  68  App.  Div.  390,  74  N.  Y.  Supp.  375)  that  a  passen- 
ger may  recover  damages  for  fright  without  proof  of  any  immediate 
personal  injury.  For  in  this  case  the  evidence  justifies  a  finding  that 
the  plaintiff  suffered  immediate  physical  injury  as  the  direct  conse- 
quence of  the  collision.  The  plaintiff  testified  that  she  fell  forward, 
and  that  her  "back  was  struck  by  the  seat,"  though  she  did  not  strike 
her  back  when  she  first  fell.  She  further  testifies  that  she  felt 
severe  pain  in  her  spine,  symptoms  of  internal  injuries,  and  she 
became  nervous,  dizzy,  and  sick.  She  admits  that  there  were  no 
bruises  or  outside  signs  of  the  accident,  but  physical  injury  may  be 
inflicted  without  them.  Her  family  physician,  who  was  not  told 
of  the  accident  until  the  second  call,  found  her  nervous,  hysterical, 
and  apparently  suffering  from  costal  nervous  trouble.  The  physi- 
cian who  examined  her  shortly  before  trial  found  a  tender  spot 
near  to  the  sacrum,  and  above  it,  and  symptoms  of  internal  injuries. 
There  is  evidence  both  that  her  ailments  did  not  exist  before  the 
accident,  and  that  the  collision,  with  its  physical  consequences  to 
her,  might  be  the  cause  thereof.     It  could  not  be  determined,  as  a 
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matter  of  law,  that  there  was  no  evidence  of  an  immediate  physical 
injury. 

I  think  that  it  was  not  error  to  admit  under  the  pleading  testi- 
mony that  the  plaintiff  suffered  from  irregularity  of  menses.  One 
physician  testifies  that  the  tenderness  found  near  the  sacrum  was  an 
indication  of  uterine  trouble;  that  he  found  a  tenderness  in  front/ 
over  the  uterine  region ;  and  that  this  condition  could  be  produced 
by  a  jar  or  a  blow.  Proof  of  uterine  trouble  was  admissible  under 
the  general  allegation  that  "she  sustained  severe  injury  to  her  per- 
son, and,  as  the  result  of  such  injury,  she  was  made  sick,  sore,  and 
disabled."  Ehrgott  v.  Mayor,  etc.,  of  City  of  N.  Y.,  96  N.  Y.  264, 
48  Am.  Rep.  622,  approved  in  Kleiner  v.  Third  Avenue  R.  Co.,  162 
N.  Y.  193,  66  N.  E.  497.  The  subsequent  specific  allegations  of  in- 
jury in  die  complaint  are,  "and  has  suffered  and  still  suffers  a  severe 
shock  to  her  nervous  system,  and  was  made  to  suffer  from  nervous- 
ness and  headaches  and  dizziness."  The  specifications  plainly  re- 
fer only  to  the  injury  to  her  nervous  system,  and  in  no  way  limit 
or  define  the  "injuries  to  her  person,  whereby  she  wa^  made  sick, 
sore,  and  disabled."  These  remain  pleaded  in  general  terms,  and 
therefore  the  rule  as  laid  down  in  Piltz  v.  Yonkers  Railroad  Co., 
83  App.  Div.  30,  82  N.  Y.  Supp.  220,  and  cases  there  cited,  does  not 
apply.     We  think  that  the  damages  were  not  excessive. 

The  judgment  must  be  affirmed,  with  costs.  All  concur,  except 
HOOKER,  J.,  not  voting. 


In  re  MARX  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department    June  9,  1905.) 

Pabtneb6hip^Abticle&— Agbeembnt  of  Hztension— Oonstbuction. 

Partnership  articles  provided  in  one  section  that  the  partnership  should 
continue  until  January  1,  1905,  and  for  such  further  period  as  the  parties 
should  fix  by  their  agreement  in  writing.  Another  section  provided  that 
the  death  of  the  partners  before  January  1,  1905,  should  not  operate  as  a 
dissolution  of  the  partnership,  but  that  the  same  should  continue,  until 
the  date  specified,  under  the  control  and  direction  of  certain  persons. 
Subsequently  the  partners  indorsed  on  the  articles  an  agreement  to  ex- 
tend the  partnership  period  for  the  further  term  of  one  year,  so  that  it 
should  not  expire  until  January  1,  1906.  Held,  that  the  agreement  of 
extension  continued  the  articles  in  force  as  a  whole,  including  the  stipula- 
tion for  the  prosecution  of  the  business  notwithstanding  the  death  of  the 
partners,  until  January  1,  1906. 

Appeal  from  Surrogate's  Court,  Kings  County. 

Petition  by  William  Marx  and  Mary  Marx,  Sr.,  for  the  removal  of 
Margarethe  Marx  as  executrix  of  the  will  of  Frederick  Marx,  de- 
ceased. From  a  decree  dismissing  the  petition,  the  petitioners  ap- 
peal.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  MILLER,  JJ. 

R.  D.  Benedict,  for  appellants. 
Albert  W.  Venino,  for  respondent. 
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JENKS,  J.  This  appeal  is  from  a  decree  of  the  surrogate  of 
Kings  county  dismissing  a  petition  for  the  removal  of  Margarethe 
Marx,  sole  executrix  of  Frederick  Marx,  deceased,  and  for  the 
closing  of  the  business  of  Marx  &  Rawolle  on  January  1,  1905. 
Marx  &  Rawolle  became  copartners  in  1870,  under  articles  which 
expired  in  1900.  In  1900  they  executed  articles  providing  for  a 
continuance  until  1905.  The  articles  are  long  and  specific.  They 
contemplate  the  death  of  either  or  both  partners  during  the  term, 
and  provide  for  a  continuance  in  either  event.  Both  parties  died 
during  that  period.  Therefore  the  section  of  the  articles  applicable 
is  the  fourteenth,  which  provides  that: 

"The  death  of  both  of  the  parties  hereto  before  January  1,  1905,  shall  not 
operate  as  a  dissolution  of  said  copartnership,  but  the  same  shall  be  carried 
on  until  the  1st  day  of  January,  1906,  under  the  ezcluslye  control  and  direc- 
tion of  George  F.  Henry,  Henry  Calder  and  such  other  person  or  persons 
as  may  be  appointed  by  the  legal  representatives  of  the  parties,  but  without 
other  control  or  Interference  by  the  executors,  administrators  or  legal  repre- 
sentatives of  either  of  the  parties.  The  salary  of  said  Henry  Calder  to  be 
charged  to  general  expense  account  of  the  business.  The  capital  shall  remain 
unimpaired,  except  what  may  be  withdrawn  by  mutual  consent  of  the  legal 
representatives." 

The  article  contains  further  provisions  which  permit  either  an 
agreement  between  the  widows  of  the  partners,  or,  if  there  be  but 
one  or  none,  between  the  legal  representatives,  as  the  case  may  be, 
for  a  continuance  in  the  interest  of  either  estate  upon  a  purchase  of 
the  interest  of  the  other,  and  which  also  sanction  an  agreement  by 
the  same  parties  for  a  termination  of  the  business  prior  to  January 
1,  1905,  and  a  winding  up. 

Upon  June  1,  1903,  Marx,  as  executrix  of  Frederick  Marx,  of  the 
first  part,  and  Rawolle  and  Buchanan,  as  executors  of  Frederick 
Rawolle,  of  the  second  part,  reciting  the  fourteenth  section,  and 
stating  that  whereas  by  subsequent  agreement  it  was  provided  that 
the  said  business  should  be  continued  to  January  1,  1906,  and  also 
reciting  that  the  parties  have  determined  to  continue  the  business  as 
in  said  section,  entered  into  an  agreement  to  continue  the  business 
until  January  1,  1906,  with  certain  provisions  within  the  said  four- 
teenth section,  and  in  furtherance  of  it.  The  sole  ground  of  this 
application  is  that  the  agreement  is  for  a  continuance  until  1906 
instead  of  1905.  Criticism  upon  the  executrix  begins  and  ends 
with  this  alleged  grievance.  Neither  her  capacity  nor  her  char- 
acter, neither  her  administration  nor  her  wisdom  in  making  this 
agreement,  is  attacked.  The  "subsequent  agreement"  referred  to 
in  this  challenged  agreement,  as  providing  that  "the  said  business 
should  be  continued  to  January  1,  1906,"  was  subsequently  written 
at  the  foot  of  the  articles  of  copartnership,  and  subscribed  by  the 
partners.    It  reads: 

"New  York,  January  31,  1901. 

"The  undersigned  have  examined  the  partnership  accounts  of  Marx  and 
Rawolle  and  find  the  said  accounts  up  to  and  including  January  1st,  1901, 
to  be  in  all  respects  correct  and  they  are  hereby  approved  and  declared  ad- 
Justed  accounts  between  them ;  and  the  foregoing  agreement  is  h^eby  ex- 
tended for  the  further  term  of  one  year,  so  that  the  same  shall  not  expire 
until  January  1st,  190C." 
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The  contention  of  the  learned  counsel  for  the  appellants  is  that 
this  writing  applied  to  the  second  section  of  the  articles  only,  which 
provides : 

"The  said  copartnership  shall  recommence  on  the  first  day  of  January, 
1900,  and  shall  continue  for  five  (5)  years  until  January  1st,  1905,  and  for  such 
further  period  as  the  said  parties  may  fix  by  their  agreement  in  writing  en- 
dorsed hereon." 

The  executrix  construed  this  writing  of  extension  to  apply  to  the 
entire  articles.  Her  construction  has  been  confirmed  by  the  learned 
surrogate.  We  think  that  he  is  right.  The  definite  period  first 
determined  by  the  partners  in  the  articles  expired  on  January  1, 
1905.  The  articles  did  not  alone  contemplate  a  continuance  of  the 
copartnership  by  the  partners  until  that  period,  but  the  scheme  ex- 
pressly provided  for  a  continuance  of  the  business  as  the  co- 
partnership until  then  even  if  one  or  both  should  die  meanwhile. 
The  writing  is  not  limited  to  any  section  of  the  articles.  Its  terms 
are  not  restricted  to  a  continuance  by  the  parties  themselves,  in  dis^ 
tinction  to  the  continuance  therein  otherwise  provided  for.  The 
parties  extend  "the  foregoing  agreement,"  and  this  would  naturally, 
mean  the  entire  articles,  in  all  their  provisions.  There  is  nothing 
to  indicate  that  the  parties  intended  to  disturb  the  entire  scheme  by 
providing  that  the  copartnership  of  the  living  should  be  continued 
until  1906,  but  that  the  continuance  provided  for  by  section  14  must 
terminate  on  January  1,  1905,  and  no  reason  is  suggested  for  the 
variance.  If  the  parties  intended  thus  to  limit  the  extension,  it  is 
at  least  probable  that  they  would  have  expressed  such  limitation. 

Again,  in  October,  1901,  the  partners  executed  a  modification  of 
these  articles  which  related  exclusively  to  the  conduct  of  the  busi- 
ness after  the  death  of  one  or  both  of  the  partners,  which  reads : 

"The  Agreement  of  Copartnership  between  the  undersljnied,  dated  May  19, 
1900,  and  extended  on  January  SU  1901,  is  hereby  modified  and  amended  as 
follows.**    (The  italics  are  mine.) 

This  not  only  indicates  that  the  copartners  considered  that  the 
writing  of  January  31,  1901,  applied  to  the  entire  agreement,  but 
suggest^  the  query  that  if  such  writing  of  January  31,  1901,  referred 
only  to  a  continuance  by  both  partners,  if  living,  why  should  the 
parties  have  thus  referred  to  such  extension  in  a  modification  relat- 
ing only  to  the  provisions  for  a  continuance  after  the  death  of  either 
or  of  both  of  the  partners?  Further,  the  testator  of  this  executor 
wrote  in  his  will: 

"A  copartnership  has  existed  for  more  than  thirty  years  between  myself 
and  Frederick  Rawolle  under  the  firm  name  of  Marx  &  Rawolle,  which  has 
lately  been  renewed  for  a  further  term,  and  in  order  that  our  partnership 
agreement  and  every  modification  thereof  and  any  agreement  relating  thereto 
may  have  full  force,  I  hereby  direct  my  said  executors  in  all  respects  to  carry 
put  the  provisions  of  the  said  agreement  so  far  as  the  same  may  be  legally 
done." 

This  indicates  that  the  testator  thought  that  the  agreement  of 
January  31st  affected  the  partnership  agreement  in  toto,  for  there 
is  none  other,  unless  we  consider  the  modification  which  I  have  re- 
ferred to  as  within  the  descriptive  term  "any  agreement."     Plainly  . 
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the  testator  did  not  intend  to  do  this,  inasmuch  as  he  separately 
describes  that  by  its  apt  term.  To  exclude  the  agreement  of  Jan- 
uary 31st  would  be  to  exclude  every  "agreement,"  and  hence  to 
excise  the  expression  "any  agreement  relating  thereto."  Again,  if 
the  only  "agreement"  (i.  e.,  that  of  January  31st)  only  affected  the 
partnership  of  the  living  partners,  I  am  at  a  loss  to  understand  why 
the  testator  should  have  impressed  the  fulfillment  upon  his  exec- 
utors of  the  provisions  of  said  agreement  "and  any  agreement  re- 
lating thereto." 

In  the  absence  of  any  evidence  to  the  contrary,  we  think  that  the 
writing  of  January  31, 1901,  was  a  continuance  of  the  entire  partner- 
ship agreement  until  January  1,  190B,  and  hence  an  extension  of 
the  period  contemplated  by  the  fourteenth  section  until  January  1, 
1906.  The  general  rule  is  that  such  a  continuance  applies  to  all 
the  articles.  Parsons  on  Partnership,  §  166,  and  note;  Dickinson 
V.  Bold,  3  Dess.  Eq.  501;  Robertson  v.  Miller,  1  Brock.  466,  Fed. 
Cas.  No.  11,926,  per  Marshall,  C.  J. ;  Mechem's  Elements  of  Part- 
nership, §  79.  Parsons,  supra,  cites  Booth  v.  Parks,  1  Malloy,  466, 
when  the  Lord  Chancellor  said : 

*'We  know  that,  after  the  expiration  of  the  term  as  first  agreed  upon,  part- 
nerships frequently  continue  without  a  new  agreement;  and  the  effect  of 
that  is  that,  the  partners  after  the  expiration  of  the  partnership  term  con- 
tinuing to  carry  on  the  trade  without  a  new  deed,  all  the  covenants  are  In- 
fused into  the  new  series  of  transactions,  with  the  single  exception  of  the 
covenant  of  duration." 

Parsons  also  cites  Crawshay  v.  Collins,  15  Ves.  Jr.  218,  228; 
Bradley  v.  Chamberlin,  16  Vt.  613 ;  and  Mifflin  v.  Smith,  17  Serg. 
&  R.  165. 

The  decree  should  be  affirmed,  with  costs.    All  concun 


DALY  V.  PIZA. 

(Supreme  Court,  Appellate  Division,  First  Department    June  9,  1905.) 

Landlobd— Faxlubx  to  Make  RspAXBa— Action  fob  Damages— Evidence — 
Lease. 

Under  a  lease  covering  the  entire  subject-matter,  providing  <that  the 
tenant  would  keep  the  premises  generally  in  repair,  and  surrender  the 
same  in  as  good  state  as  reasonable  use  would  permit,  evidence  of  a  parol 
agreement  of  the  landlord  prior  to  the  execution  of  the  lease  to  make  re- 
pairs was  inadmissible  In  an  action  by  the  tenant  for  the  landlord's 
failure  to  repair. 

[Ed.  Note.— For  cases  in  point,  see  vol.  20,  Cent  Dig.  Evidence,  H  1739, 
2037.] 

Appeal  from  Appellate  Term. 

Action  by  Sadie  A.  Daly  against  J.  Samuel  Piza.  From  a  judg- 
ment of  the  Appellate  Term  (90  N.  Y.  Supp.  1071)  affirming  a  judg- 
ment in  favor  of  plaintiff,  defendant  appeals.     Reversed. 

Argued  before  HATCH,  McLAUGHLIN,  O'BRIEN,  and  IN- 
GRAHAM,  JJ. 

Edgar  J.  Nathan,  for  appellant. 
Scott  McLanahan,  for  respondent. 
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McLaughlin,  J.  On  the  4th  of  September,  1901,  the  defend- 
ant leased  to  the  plaintiff,  by  an  agreement  in  writing,  certaii\  prem- 
ises in  the  city  of  New  York  for  the  term  of  one  year  commencing 
on  the  1st  of  October,  1901,  with  the  privilege  of  renewal,  at  an  an- 
nual rental  of  $1,800,  payable  quarterly  in  advance,  which  lease  con- 
tained a  provision  that  the  plaintiff,  in  addition  to  paying  the  rent 
at  the  time  and  in  the  manner  specified,  would  pay  the  Croton  water 
rate  and  "keep  the  plumbing  work,  pipes,  glass,  and  the  premises 
generally  in  repair,"  and  surrender  the  same  at  the  expiration  of  the 
term  in  as  good  state  and  condition  as  reasonable  use  and  wear 
thereof  would  permit.  The  plaintiff  claimed  that  prior  to  the  exe- 
cution of  the  lease,  and  as  a  consideration  for  it,  the  defendant  orally 
agreed  to  make  certain  repairs  to  the  premises  before  the  commence- 
ment of  the  term.  The  repairs  were  not  completed  until  over  a 
month  after  the  commencement  of  the  term,  by  reason  of  which 
plaititiff  claims  to  have  been  injured  (the  premises  being  rented  for 
the  purpose  of  letting  furnished  rooms),  and  she  brought  this  ac- 
tion in  the  City  Court  of  the  City  of  New  York  to  recover  the  dam- 
ages sustained.  At  the  trial  she  was  permitted,  against  defendant's 
objection  and  exception,  to  offer  testimony  to  the  effect  that  prior 
to  the  execution  of  the  written  agreement  the  landlord  agreed  that 
he  would  do  certain  repairs,  and  have  them  completed  before  the 
1st  of  October,  the  time  when  the  lease  commenced,  and  that  such 
repairs  were  not  completed  until  something  over  a  month  there- 
after. She  was  also  permitted  to  offer  proof,  against  like  objec- 
tions and  exceptions,  of  the  damages  which  she  sustained  by  rea- 
son of  the  landlord's  failure  to  have  such  repairs  completed  at  the 
time  agreed.  She  had  a  recovery  for  such  damage,  and  on  appeal 
to  the  Appellate  Term  the  judgment  of  the  City  Court  was  affirmed, 
and  by  permission  defendant  has  now  appealed  to  this  court. 

I  am  of  the  opinion  that  the  determination  of  the  Appellate  Term 
and  the  judgment  of  the  City  Court  should  be  reversed.  The  admis- 
sion of  the  testimony  which  tended  to  establish  the  alleged  oral 
agreement  contradicted  the  terms  of  the  written  lease,  and  violated 
the  well-settled  rule  that  all  oral  negotiations  made  prior  to  or  at 
the  time  a  written  agreement  is  executed  are  merged  in  it.  Wilson 
v.  Deen,  74  N.  Y.  531 ;  Eighmie  v.  Taylor,  98  N.  Y.  288.  The  writ- 
ten lease,  it  will  be  observed,  appears  upon  its  face  to  contain  the 
entire  agreement  of  the  parties.  Nothing  seems  to  have  been  omit- 
ted. It  is  complete  in  every  respect,  and  covers  the  entire  subject- 
matter.  The  obligation  of  the  respective  parties  and  the  extent  to 
whicli  each  is  bound  is  there  set  forth.  A  legal  presumption  pre- 
vails, therefore,  which  cannot  be  overcome  by  parol  evidence,  that 
the  lease  contains  the  whole  agreement  between  the  parties.  Van 
Derhoef  v.  Hartmann,  63  App.  Div.  419,  71  N.  Y.  Supp.  552 ;  Smith 
V.  Smull,  69  App.  Div.  452,  74  N.  Y.  Supp.  1061.  Proof  of  a  parol 
collateral  agreement  cannot  be  received  if  it  tends  to  contradict  or 
vary  the  written  agreement.  It  is  only  admissible  when  the  written 
agreement  is  not  complete  upon  its  face,  and  such  parol  proof  does 
not  vary  or  contradict  its  terms.  Thomas  v.  Scutt,  127  N.  Y.  133, 
21  N.  E.  961.     Any  other  view  would  not  only  do  violence  to  the 
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rule  prohibiting  the  reception  of  parol  proof  to  vary  the  terms  of  a 
written  instrument,  but  would,  in  effect,  destroy  the  purpose  sought 
to  be  accomplished  by  a  written  contract,  viz.,  prevent  disputes  as 
to  what  the  parties  had  contracted  to  do.  It  is  not  claimed  that 
the  written  lease  was  not  to  take  eflfect  until  the  terms  of  the  oral 
agreement  had  been  complied  with.  Here  the  oral  agreement  was 
not  only  a  part  of  the  hiring,  as  appears  from  the  plaintiff's  own 
testimony,  but  is  in  conflict  with  the  provisions  of  the  lease.  It  must 
be  held,  therefore,  that  the  oral  agreement,  if  made,  was  merged 
in  the  written  agreement,  and  that  being  upon  its  face  complete, 
and  covering  the  whole  subject-matter,  parol  testimony  is  inadmis- 
sible to  vary  or  contradict  its  terms. 

It  follows,  therefore,  that  the  determination  of  the  Appellate 
Term  and  the  judgment  of  the  City  Court  must  be  reversed,  and 
a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event* 
All  concur* 


WBRBBLOVSKY  v.  MICHAEL  et  aL 
(Supreme  Oonrt,  Appellate  Division,  Second  Department    Jnne  0,  1905.) 

1.  Injttnction— Rbstbainiho  Obdebs—Irbeoulasitt— Ahbnouent. 

Irregularities  in  an  order  restraining  the  prosecution  of  an  action  at 
law,  in  that  it  fails  to  recite  the  grounds  upon  which  it  is  granted,  and 
falls  to  require  plaintiff  to  give  security  as  required  by  C5ode  Civ.  Proc. 
9  611,  prohibiting  the  granting  of  an  injunction  to  stay  the  trial  of  an 
action  unless  the  applicant  gives  an  undertaking  to  pay  the  party  en- 
Joined  all  damages  and  costs  which  may  be  recovered  by  hUn  in  the  action 
stayed  by  the  injunction,  may  be  corrected  by  amendment. 

2.  Injunction— Moving  Papebs—Sufbioienot— Status  as  Juugicent  Gbed- 

noB. 

In  a  judgment  creditor's  suit  a  complaint  alleging  the  recovery  of  a 
judgment  for  a  certain  sum  against  defendant  in  the  Municipal  Court  of 
the  City  of  New  York,  without  any  allegation  that  the  Municipal  Court 
had  jurisdiction  of  the  parties  or  subject-matter,  or  that  plaintiff  is  a 
creditor  of  defendant,  is  insufficient  as  an  allegation  of  plaintilTs  status 
as  a  judgment  creditor  to  warrant  the  issuance  of  a  restraining  order 
either  under  Code  Civ.  Proc.  S  003,  authorizing  such  relief  where  it  ap- 
pears from  the  complaint  that  plaintiff  is  entitled  to  an  injunction  pend- 
ing suit,  or  under  section  604,  authorizing  the  same  relief  where  the  same 
facts  are  shown  by  affidavit 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Jacob  H.  Werbelovsky  against  David  Michael  and  oth- 
ers. From  a  restraining  order,  defendant  Michael  appeals.  Re- 
versed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD,  JENKS,  and  MILLER,  JJ. 

Jerome  H.  Buck,  for  appellant. 
Leroy  W.  Ross,  for  respondent 

MILLER,  J.  The  order  appealed  from  restrains  the  defendant 
Michael  from  collecting  or  receiving  certain  moneys  held  by  the 
defendant  Rosenberg,  and  from  prosecuting  an  action  in  the  Mu- 
nicipal Court  of  the  City  of  New  York  against  said  Rosenberg  to 
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recover  said  moneys.  The  action  is  brought  to  set  aside  an  assign- 
ment of  said  moneys  made  by  the  defendsuit  Kurtz  to  the  defendant 
Michael  on  the  ground  that  the  same  was  fraudulent  and  void  as 
to  creditors.  The  order  is  undoubtedly  irregular  in  that  it  does 
not  recite  the  grounds  upon  which  it  was  granted,  and  in  that  it  does 
not  require  the  plaintiflf  to  give  security  required  by  section  611  of 
the  Code  of  Civil  Procedure.  These  irregularities,  however,  could 
be  corrected,  were  it  not  for  a  fundamental  defect  in  the  moving  pa- 
pers. Whether  the  application  is  made  under  section  603  or  sec- 
tion 604:,  we  think  it  should  not  be  granted  except  upon  proof  that 
the  plaintiff  has  a  cause  of  action.  The  plaintiff  sues  as  judgment 
creditor,  and  the  only  statement  in  the  moving  papers  tending  to 
establish  that  he  is  a  judgment  creditor  of  the  defendant  Kurtz 
is  the  bare  allegation  contained  in  the  complaint  ''that  on  or  about 
the  6th  day  of  September,  1904,  the  plaintiff  recovered  a  judgment 
against  the  defendant  Jacob  Kurtz  m  the  Municipal  Court  of  the 
City  of  New  York,  borough  of  Brooklyn,  Third  District,  for  the 
sum  of  four  hundred  and  fifty-nine  and  *'/ioo  ($459.27)  dollars,  in 
an  action  wherein  this  plaintiff  was  plaintiff  and  the  said  defendant 
Jacob  Kurtz  was  defendant."  There  is  no  allegation  tending  to 
show  that  the  Municipal  Court  had  jurisdiction  either  of  the  parties 
or  of  the  subject-matter,  and  there  is  no  statement  that  the  plaintiff 
is  even  a  creditor  of  the  defendant  Kurtz.  The  mere  fact  that  a 
judgment  was  rendered  in  the  Municipal  Court  in  his  favor  and 
against  said  defendant  does  not  establish  his  right  to  maintain 
the  action,  and  there  is  no  presumption  that  the  court  had  jurisdic- 
tion. Frees  v.  Blyth,  99  App.  Div.  541,  91  N.  Y.  Supp.  103.  If  the 
application  were  made  under  section  603,  the  defect  in  the  com- 
plaint would  clearly.be  fatal  (McHenry  v.  Jewett,  90  N.  Y.  68), 
and  could  not  be  supplied  even  by  affidavits.  If  the  application 
is  treated  as  made  under  section  604,  the  plaintiff  is  in  no  better  posi- 
tion, because  the  moving  papers  do  not  contain  the  necessary  state- 
ments to  show  that  the  plaintiff  has  any  standing  to  maintain  the 
action. 

The  order  should  therefore  be  reversed,  with  $10  costs  and  dis- 
bursements.   All  concur. 


IIBXICX)  CITY  BANKING  C50.  y.  McINTTRB. 

(Supreme  Ootirt,  Appellate  Division,  First  Department    June  9,  1905.) 

Attachment— AjFiDAViTS—SuppioiENCT— Statute. 

An  affidavit  for  attachment,  made  by  one  of  plaintifiTs  attorneys,  al- 
leging on  information  and  belief  that  the  defendant  obtained  money  from 
plaintiff  in  a  foreign  country  by  a  forged  draft ;  that  the  source  of  depo- 
nent's information  was  telegraphic  communications  from  his  partner, 
then  in  the  foreign  country,  and  from  conversations  with  a  detective, 
and  the  affidavit  of  an  employ^  of  plaintitf's  attorneys,  in  which  deponent 
swore  that  he  was  present  when  defendant  was  arraigned  before  a  police 
magistrate,  and  heard  the  defendant  state  to  the  magistrate  that  he 
desired  to  plead  guilty  before  a  United  States  commissioner  to  the  charge 
made  by  the  plaintiff,  and  that  the  draft,  to  the  forgery  of  which  defend- 
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ant  pleaded  guilty,  was  the  same  draft  on  which  the  action  was  based — 
were  sufficient  when  taken  together,  to  show  the  existence  of  a  cause  of 
action  in  favor  of  plaintiff  against  the  defendant  under  Code  Civ.  Proc 
1686. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Mexico  City  Banking  Company  against  Philip  Mc- 
Intyre.  From  an  order  denying  a  motion  to  vacate  an  attachment,, 
defendant  appeals.    Affirmed. 

Argued  before  McLAUGHLIN,  PATTERSON,  INGRAHAM, 
and  LAUGHLIN,  JJ. 

William  C.  Rosenberg,  for  appellant. 
James  Harold  Warner,  for  respondent. 

INGRAHAM,  J.  The  defendant  moved  to  vacate  a  warrant  of 
attachment  upon  the  papers  upon  which  the  attachment  was  grant- 
ed upon  the  ground  that  the  affidavits  presented  did  not  show  that 
a  cause  of  action  against  the  defendant  existed.  Code  Civ.  Proc.  § 
636.  An  affidavit  of  one  of  the  plaintiff's  attorneys  alleged  upon  in- 
formation and  belief  that  the  defendant  obtained  by  a  forged  draft 
the  sum  of  $800  from  the  plaintiff  in  the  city  of  Mexico ;  that  the 
source  of  deponent's  information  was  telegraphic  communications 
from  his  partner,  then  in  the  city  of  Mexico,  and  from  conversations 
with  a  representative  of  Pinkerton's  Detective  Agency.  The  com- 
munications from  the  deponent's  partner  in  Mexico  are  not  made  a 
part  of  the  affidavit,  nor  is  it  stated  what  the  communications  were. 
This  affidavit,  standing  alone,  was  insufficient,  but  there  was  also 
presented  an  affidavit  of  an  employe  of  the  plaintiff's  attorneys,  in 
which  he  swears  that  he  was  present  when  the  defendant  was  ar- 
raigned before  a  police  magistrate,  and  heard  the  defendant  state  to 
the  magistrate  that  he  desired  to  plead  guilty  before  a  United  States 
commissioner  to  the  charge  made  by  the  plaintiff  of  having  forged 
and  cashed  at  its  bank  a  draft  for  $800  purporting  to  be  drawn  by 
the  cashier  of  the  First  National  Bank  of  Chicago,  payable  to  the 
defendant  at  the  Hanover  National  Bank  of  New  York,  and  that 
the  draft  the  forgery  of  which  defendant  pleaded  guilty  to  is  the 
same  draft  upon  which  this  action  is  based.  This  allegation  cor* 
roborated  the  information  received  from  one  of  the  plaintiff's  at- 
torneys in  Mexico,  and  the  two  affidavits  together  are  sufficient  to 
show  that  a  cause  of  action  in  favor  of  the  plaintiff  against  the  de- 
fendant existed. 

The  motion  to  vacate  the  attachment  was  therefore  properly  de- 
nied, and  the  order  appealed  from  is  affirmed,  with  $10  costs  and 
disbursements.    All  concur. 
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LOWTHER  V.  LOWTHBR. 
(Supreme  Court,  Appellate  Division,  First  Department    June  9,  1905.) 

1.  Pastrebship—Accouivtinq— Scope. 

Id  an  action  for  the  dissolution  of  a  partnership  and  for  an  accounting, 
where  plaintiff  alleged  that  a  dissolution  of  the  firm  was  brought  about 
on  a  certain  date  by  reason  of  defendant's  acts,  and  it  appeared  that 
plaintiff  had  had  nothing  to  do  with  the  partnership,  affairs  since  that 
date,  and  that  defendant  bad  had  entire  charge  thereof,  had  taken  the 
assets  Into  his  possession  under  a  claim  of  ownership,  and  had  disposed 
of  much  of  the  firm  property,  the  accounting  should  embrace  only  trans- 
actions up  to  that  date. 

2.  Saick— Appointment  of  Receives. 

In  an  action  for  the  dissolution  of  a  partnership  and  for  an  accounting, 
a  receiver  should  not  be  appointed  by  the  interlocutory  judgment  direct- 
ing an  accounting  where  there  is  no  property  for  him  to  take  into  his 
possession. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Clarence  L.  Lowther  against  Charles  S.  Lowther  for 
the  dissolution  of  a  partnership  and  for  an  accounting:.  From  an  in- 
terlocutory judgment  dissolving  the  partnership,  directing  an  ac- 
counting, and  appointing  a  receiver,  defendant  appeals.    Modified. 

Argued  before  HATCH,  O'BRIEN,  McLAUGHLIN,  and  IN- 
GRAHAM,  JJ. 

Charles  A.  Wendell,  for  appellant 
L.  E.  Warren,  for  respondent, 

PER  CURIAM.  We  are  of  the  opinion  that  the  judgment  ap- 
pealed from  should  be  modified  to  the  extent  of  directing  ah  ac- 
counting by  the  defendant  to  January  24,  1903.  The  plaintiff  does 
not  appear  to  have  had  anything  to  do  with  the  partnership  af- 
fairs since  that  time,  and  alleges  in  his  complaint  that  by  reason  of 
the  acts  of  the  defendant  a  dissolution  of  the  firm  was  then  brought 
about.  In  addition  tq  this,  the  defendant  has  since  that  time  had  the 
entire  charge  of  the  firm's  affairs,  taken  into  his  possession  all  its  as- 
sets, claiming  to  own  the  same,  and,  by  reason  of  such  claim,  dis- 
posed of  the  firm  property,  or  the  greater  part  of  it. 

The  judgment  should  also  be  modified  by  omitting  therefrom  the 
provision  appointing  a  receiver.  There  does  not  appear  to  be  any 
property  for  the  receiver  to  take  into  his  possession.  After  an  ac- 
counting has  been  had,  if  it  becomes  necessary,  in  order  to  carry 
the  judgment  into  effect,  that  a  receiver  be  appointed,  then  an  ap- 
plication caii  be  made  to  the  court  for  that  purpose,  but  at  this  time 
it  does  not  appear  to  be  necessary. 

As  thus  modified,  the  judgment  should  be  affirmed,  with  costs. 
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NEW  YORK  FIREPROOF  TENEMENT  ASS'N  T.  STANLEY  et  aL 
(Supceme  Court,  Appellate  Division,  Firat  Department    June  9,  1905.) 

1.  00NTBACT8— OUA&AinrY   OF   PeBFOBICANOE— ACTION    ON— OOPABTNEBSHIP  Ob- 

LIOATION— PlJBAJ>IN08— DiSlCISSAL  OF  Ooi£PLAlNT. 

Plaintiff  alleged  that  it  entered  Into  a  contract,  the  performance  of 
which  was  guarantied  by  defendants,  who  were  partners,  and  introduced 
the  contract  in  evidence,  together  with  an  indorsement  of  guaranty 
thereon,  signed  with  the  firm  name  by  one  of  the  partners.  It  was  shown 
that  such  partiier  had  no  authority  to  sign  the  instrument  as  agent  for 
the  other  partner,  and  it  was  not  alleged  to  be  a  copartnership  agree- 
ment Held,  that  the  complaint  as  to  the  other  partner  was  properly 
dismissed. 

2.  Sahb— Yebbal  Ouabanty— Evidence  to  Prove— AoiassiBiLirY. 

The  complaint,  while  alleging  that  defendants  were  copartners,  did 
not  state  whether  the  contract  of  guaranty  was  in  writing  or  verbal,  nor 
that  it  was  executed  by  defendants  as  copartners,  and  the  statute  of 
frauds  was  not  pleaded  as  a  defense.  Held,  that  plaintiff  should  have 
been  permitted  to  prove,  under  the  allegation  that  defendants  guarantied 
the .  contract,  a  verbal  guaranty  by  the  partner  who  signed  the  instru- 
ment 

8.  Same— Statute  of  Fbauds— Must  be  Pleaded  as  Defense. 
The  statute  of  frauds  must  be  pleaded  as  a  defense. 
[Ed.  Note.— For  cases  in  point,  see  voL  23,  Cent  Dig.  Frauds,  Statute 
of,  I  863.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  New  York  Fireproof  Tenement  Association  against 
Arthur  F.  Stanley  and  George  L.  Patterson.  From  a  judgment 
dismissing  the  complaint,  plaintiff  appeals.  Affirmed  as  to  defend- 
ant Patterson  and  reversed  as  to  defendant  Stanley. 

Argued  before  McLAUGHLIN,  PATTERSON,  INGRAHAM, 
and  LAUGHLIN,  JJ. 

Horace  A.  Davis,  for  appellant. 
Herbert  C.  Kahn,  for  respondents. 

INGRAHAM,  J.  The  complaint  alleges  that  the  defendants 
were  copartners  carrying  on  business  under  the  firm  name  of  Stan- 
ley &  Patterson,  and  that  on  the  8th  day  of  September,  1899,  plain- 
tiff entered  into  a  contract  with  one  Heaton,  whereby  Heaton  un- 
dertook and  agreed  to  perform  certain  bell  and  speaking  tube  work 
on  plaintiff's  premises  at  Forty-Second  street  and  Tenth  avenue,  in 
the  city  of  New  York,  and  that  at  the  same  time  and  as  an  induce- 
ment to  plaintiff  to  enter  into  said  contract  defendants  guarantied 
performance  of  said  contract  by  Heaton  in  the  sum  of  $1,000;  that 
said  Heaton  failed  and  refused  to  perform  said  work  in  accordance 
with  the  terms  of  the  contract,  and  the  plaintiff  suffered  damages 
to  the  extent  of  $969.37,  and  therefore  demands  judgment  for  that 
amount.  The  defendants  answered  separately ;  the  defendant  Stan- 
ley denying  the  allegations  of  the  complaint,  and  alleging  that 
Heaton  performed  the  contract ;  the  defendant  Patterson  admitting 
the  copartnership,  but  denying  the  other  allegations  of  the  com- 
plaint, and  alleging  that  Heaton  performed  the  contract  with  the 
plaintiff,  and  that  the  alleged  written  guaranty  was  an  individual 
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and  several  guaranty  for  the  performance  of  the  alleged  contract 
between  Heaton  and  the  plaintiff,  that  this  guaranty  was  signed 
by  the  defendant  Stanley  without  the  knowledge  and  consent  of 
the  defendant  Patterson,  and  that  neither  partner  was  authorized 
to  make  such  guaranty  by  virtue  of  the  partnership  agreement. 
Upon  the  trial  the  defendant  Patterson,  called  as  a  witness  for 
the  plaintiff,  testified  that  he  was  in  partnership  with  the  defendant 
Stanley.  He  was  then  shown  a  contract  between  plaintiff  and 
Heaton,  and  testified  that  the  defendant  Stanley,  his  partner, 
signed  the  name  of  Stanley  &  Patterson  to  the  guaranty  clause  at 
the  end  of  that  agreement ;  that  at  the  time  that  instrument  was  exe- 
cuted the  witness  was  in  Canada,  and  he  first  heard  of  it  a  year  and 
a  half  or  two  years  afterwards.  The  contract  between  Heaton  and 
the  plaintiff  was  then  introduced  in  evidence.  It  provided  that 
Heaton  was  to  furnish  all  the  materials  for  the  performance  of  the 
work  according  to  the  specification  entitled  "Specification  for  bell 
and  speaking  tube  work  in  the  42nd  street  tenements  at  42nd  street 
and  Tenth  avenue.  New  York  City."  At  the  bottom  of  that  con- 
tract is  the  following: 

"We  seyerally  and  Individually  guarantee  the  foregoing  contract  as  called 
for  in  specification  for  Bell  and  Speaking  Tube  work,  in  the  penal  sum  of  One 
thousand  dollars.  Stanley  &  Patterson." 

Upon  this  instrument  being  introduced  in  evidence,  the  defend- 
ants moved  to  dismiss  the  complaint,  and  that*  motion  was  enter- 
tained upon  the  grounds  that  the  guaranty  was  indefinite,  and  that 
it  did  not  guaranty  the  plaintiff  against  loss  upon  the  failure  of 
Heaton  to  complete  the  contract,  but  simply  guarantied  the  forego- 
ing contract,  as  nothing  appeared  to  show  that  it  intended  the  per- 
formance of  the  contract  by  the  plaintiff  or  by  Heaton.  In  answer 
to  this  suggestion  counsel  for  the  plaintiff  said: 

"It  seems  to  me  that  that  could  not  possibly  have  but  that  one  meaning; 
and  we  are  farther  prepared  to  show  that  at  the  time  this  guaranty  was  writ- 
ten the  contractor,  Heaton,  had  signed,  and  the  association,  the  owner,  bad 
not  signed,  and  that  is  further  evidence  going  to  show  what  the  meaning 
was." 

After  some  further  discussion,  counsel  for  the  plaintiff  said : 

"We  offer  to  prove  the  drcnmstances  under  which  this  guaranty  was  exe- 
cuted; tiiat  is,  that  the  contractor  took  this  guaranty  to  Messrs.  Patterson 
and  Stanley,  and  told  them  that,  in  order  to  get  the  contract  executed,  he  would 
have  to  have  it  guarantied  by  them;  that  the  plaintiff  insisted  upon  that 
•    •    •    We  will  prove  the  inducement  to  the  defendants." 

Whereupon  the  court  interposed : 

**You  can  offer  a  lot  of  proof,  but  you  cannot  use  that  proof.** 

The  motion  was  then  granted,  to  which  plaintiff  excepted. 

As  the  plaintiff  was  not  allowed  to  introduce  his  evidence,  if  facts 
alleged  in  the  complaint  stated  a  cause  of  action  based  upon  the 
written  instrument  supplemented  by  evidence  of  a  verbal  contract, 
the  court  should  have  allowed  the  testimony  to  be  given,  and  it  was 
error  to  dismiss  the  complaint.  The  allegations  of  the  complaint 
are  that  on  the  8th  day  of  September,  1899,  the  plaintiff  entered  into 
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a  contract  with  Heaton,  and  that  at  the  same  time,  and  as  an  induce- 
ment to  plaintiff  to  enter  into  said  contract,  defendants  guarantied 
the  performance  of  said  contract  by  said  Heaton  in  the  sum  of 
$1,000.  The  undertaking  indorsed  on  the  contract  between  Heaton 
and  the  plaintiff  was  signed  by  the  defendant  Stanley,  and  by  it 
the  defendants  "severally  and  individually  guaranty  the  foregoing 
contract  as  called  for  in  specification  for  bell  and  peaking  tube 
work,  in  the  penal  sum  of  one  thousand  dollars."  This,  upon  its 
face,  was  not  a  firm  obligation,  but  a  several  and  individual  one. 
It  is  clear  that  no  action  against  the  partnership  could  be  sustained. 
The  plaintiff's  evidence  showed  that  Stanley  had  no  authority  to 
sign  the  instrument  as  agent  for  Patterson,  and  it  is  not  alleged  to 
be  a  copartnership  agreement.  The  complaint,  as  to  Patterson, 
was  therefore  properly  dismissed. 

The  remaining  question  is  whether  the  plaintiff,  upon  the  allega- 
tions of  the  complaint,  was  entitled  to  prove  a  verbal  g^uaranty,  or 
a  guaranty  partly  verbal  and  partly  in  writing,  by  which  the  de- 
fendant Stanley  guarantied  the  performance  of  the  contract  by 
Heaton.  The  complaint  does  not  allege  whether  the  contract  of 
guaranty  was  in  writing  or  verbal,  and  the  statute  of  frauds  was  not 
pleaded  as  a  defense.  The  plaintiff  claimed  that  he  could  have 
supplemented  the  written  instruments  by  testimony  to  show  that 
Stanley  did  guaranty  the  performance  of  the  contract  by  Heaton. 
While  it  is  alleged  in  the  complaint  that  the  defendants  were  co^ 
partners,  the  contract  of  guaranty  is  not  alleged  to  have  been  exe- 
cuted by  the  defendants  as  copartners.  Under  this  allegation,  I 
think,  the  plaintiff  should  have  been  allowed  to  prove  a  verbal  guar- 
anty by  Stanley.  It  is  now  settled  in  this  state  that  the  statute  of 
frauds  must  be  pleaded  as  a  defense.  Crane  v.  Powell,  13^  N.  Y. 
379,  34  N.  E.  911 ;  Sanger  v.  Frendi,  167  N.  Y.  213,  61  N.  E.  979 ; 
Matthews  v.  Matthews,  164  N.  Y.  288,  48  N.  E.  631.  If  the  plain- 
tiff therefore  can  prove  a  verbal  undertaking  by  Stanley  to  guaranty 
the  phiintiff  against  loss  by  the  failure  of  Heaton  to  complete  the 
contract,  I  can  see  no  reason  why,  upon  proof,  or  such  a  verbal 
agreement,  supplemented  by  this  individual  promise  of  Stanley  in- 
dorsed upon  the  contract,  a  cause  of  action  against  Stanley  would 
not  have  been  established  against  him.  For  this  reason  I  think 
the  judgment  in  favor  of  Stanley  against  the  plaintiff  must  be  re- 
versed. 

It  follows,  therefore,  that  the  judgment  in  favor  of  Patterson 
must  be  afiirmed,  with  costs ;  and  the  judgment  in  favor  of  Stanley 
must  be  reversed,  and  a  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event.    All  concur;  PATTERSON,  J^  in  result. 
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MILLS  et  ai.  t.  BRILL  et  aL 

(Supreme  Court,  Appellate  DiTiaion,  First  Department    June  0,  190S.) 

1.  FbaUI>— FALflB    REPBESXNTATrONS   AS   TO    GBEDIT— STATEMEZTTS   TO    COMMEB- 

ciAL  AoEKcixa— Intent  to  Defraud. 

A  tradesman  who  knowingly  makes  false  statements  to  a  commercial 
agency  to  procure  credit  Is  liable  to  an  action  for  rescission  and  for 
damages  to  one  who  extends  credit  on  the  faith  of  the  statement  given 
out  by  the  commercial  agency,  and  who  suffers  Injury  thereby,  although 
the  r^resentatlons  were  not  made  to  him  personally,  and  although  there 
was  no  specific  intent  on  the  tradesman's  part  to  defraud  hi^  creditors 
by  the  statements  made  by  him. 

[Ed.  Note.— For  cases  in  point,  see  vol.  43,  Cent  Dig.  Sales,  §  96.] 

2,  Same— Actions  tob  Deceit— EvinsNcs. 

In  an  action  for  deceit,  consisting  in  the  making  of  false  representa- 
tlons  to  a  commercial  agency,  and  consequently  misleading  a  creditor 
who  r^ied  thereon,  testimony  that  at  about  the  time  of  the  transactions 
in  Question  witnesses  would  have  loaned  defendant  various  sums  of 
money  had  he  requested  them  to  do  so  was  incomp^ent 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Philo  L.  Mills  and  others  against  Abraham  Brill  and 
another.  From  a  judgment  for  defendants,  and  from  an  order  de- 
nying a  new  trial,  plaintiffs  appeal.    Reversed. 

Argued  before  HATCH,  O'BRIEN,  McLAUGHLIN,  and  IN- 
GRAHAM,  JJ. 

Frank  R.  Lawrence,  for  appellants. 
Samuel  D.  Levy,  for  respondents. 

Mclaughlin,  J.  This  action  was  brought  to  recover  posses- 
sion of  personal  property,  or,  in  lieu  thereof,  damages.  The  com- 
plaint alleged,  in  substance,  that  in  March,  1898,  the  defendant 
Brill,  by  means  of  false  and  fraudulent  representations  to  the 
effect  that  he  was  doing  a  good  business,  discounting  his  bills, 
and  worth  about  $50,000  over  and  above  his  liabilities,  induced 
the  plaintiffs  to  sell  and  deliver  to  him  125  dozen  pairs  of  kid 
gloves;  that  the  representations  were  false,  and  known  by  Brill  to 
be  so;  that  the  same  were  made  for  the  purpose  of  obtaining  credit ; 
that  the  plaintiffs,  believing  the  representations  to  be  true,  and  re- 
lying upon  them,  parted  with  the  possession  of  their  property ;  that 
tiiey  elected  to  rescind  the  sale,  and  had  demanded  a  return  of  the 
property,  which  had  been  refused.  The  action  was  originally  com- 
menced against  Brill,  who,  immediately  following,  made  a  general 
assignment  to  the  defendant  Bronner  for  the  benefit  of  creditors, 
and  he  was  thereafter  made  a  party  defendant.  Brill  and  the  as- 
signee each  interposed  an  answer,  in  which  the  material  allegations 
of  the  complaint,  in  so  far  as  the  right  to  rescind  the  sale  and  re- 
cover possession  of  the  property  was  predicated,  were  denied,  and 
the  assignment  to  and  possession  of  the  property,  or  some  part  of 
it,  by  the  assignee  was  pleaded  as  a  separate  defense.  The  defend- 
ants had  a  verdict,  and  from  the  judgment  entered  thereon  plain- 
tiffs have  appealed. 
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At  the  conclusion  of  the  trial  there  was  substantially  no  dispute 
between  the  parties  as  to  the  material  facts  involved.  In  this  con- 
nection it  appeared  that  in  March,  1898,  the  plaintiffs  received, 
through  a  salesman,  an  order  from  Brill  for  the  gloves  in  question, 
and,  though  they  had  been  dealing  with  him  for  some  time,  this 
order  was  so  much  larger  than  any  previous  ones  that  before  filling 
it  they  obtained  from  the  commercial  agencies  of  R.  G.  Dun  &  Co. 
and  Bradstreet  a  statement  as  to  his  financial  standing,  and,  relying 
upon  which  they,  on  the  2Gth  of  that  month,  delivered  the  gloves 
to  him ;  that  a  few  days  later  they  elected  to  rescind  the  sale,  and 
demanded  a  return  of  the  gloves,  upon  the  ground  that  the  state- 
ments were  false  and  untrue ;  that  Brill  refused  to  return  them ;  that 
on  the  4th  of  April,  1898,  this  action  was  commenced,  and  on  the 
day  following  Brill  made  a  general  assignment  to  the  defendant 
Bronner  for  the  benefit  of  creditors ;  that  the  inventory  filed  by  the 
assignee  showed  at  the  time  the  assignment  was  made  that  Brill 
was  insolvent;  that  he  had  property  of  the  actual  value  of  only 
$36,767.88,  while  his  liabilities  amounted  to  $65,592.54,  and  included 
in  the  indebtedness  was  a  claim  for  money  alleged  to  have  been 
loaned  to  him  by  his  brother-in-law,  the  assignee,  amounting  to 
$19,635.76,  and  also  a  claim  for  money  alleged  to  have  been  loaned 
by  his  mother-in-law  for  $3,000;  that  the  financial  rating  of  Brill 
given  by  the  commercial  agencies  to  the  plaintiffs  was  due  to  state- 
ments which  he  had  made  to  them  extending  over  a  period  of  about 
two  years ;  that  in  March,  1896,  he  stated  to  one  of  them  that  his 
inventory  on  the  1st  of  February  of  that  year  showed  a  surplus  of 
nearly  $50,000  after  paying  his  brother  William  $3,000  and  investing 
about  $4,000  in  bonds ;  that  on  the  20th  of  May  following  he  stated 
to  the  other  that  his  last  inventory  of  February,  1896,  showed  a  sur- 
plus of  $54,600 ;  that  he  stated  in  March,  1898,  to  a  representative 
of  R.  G.  Dun  &  Co.,  in  answer  to  an  inquiry  as  to  his  financial 
standing,  after  being  told  that  on  the  basis  of  his  former  statements 
he  was  being  rated  at  from  $35,000  to  $50,000,  "I  am  worth  just  as 
much  as  I  ever  was;"  that  similar  statements  to  the  effect  that 
he  was  solvent  and  had  a  surplus  were  made  to  both  agencies.  That 
these  statements  were  made  was  not  denied  by  Brill,  nor  did  he  deny- 
that  the  same  were  not  true,  or  that  they  did  not  correctly  set  forth 
his  financial  condition  at  the  time  they  were  made.  On  the  con- 
trary, he  testified  that  his  financial  condition  at  the  time  the  general 
assignment  was  made  was  substantially  correct  as  set  forth  in  the  in- 
ventory, except  that  by  taking  the  stock  at  its  nominal  value — which 
was  nearly  $20,000  in  excess  of  its  actual  value — ^he  concluded  that 
his  total  assets  were  $55,890.71  and  his  liabilities  $65,592.54,  which 
included  an  indebtedness  for  borrowed  money  as  follows:  To  his 
brother-in-law  for  over  $19,000,  some  of  it  as  far  back  as  1892;  to 
his  mother-in-law  in  the  amount  set  forth  in  the  inventory^  bor- 
rowed prior  to  1896 — the  time  when  the  first  statement  was  made,; 
to  his  brother  upwards  of  $4,000;  and  to  the  New  Amsterdam  Bank 
for  $4,500.  He  further  testified  that  his  financial  condition  on  the 
day  he.  made  the  assignment  was  substantially  the  same  as  it  was  at 
the  time  he  obtained  possession  of  the  goods,  and  it  was  then  about 
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the  same  as  it  had  been  since  1895,  except  that  it  has  improved 
somewhat.  The  undisputed  facts  therefore  established  that  Brill, 
at  the  time  he  made  the  statements  to  the  commercial  a|j;encies,  did 
not  have  a  surplus  of  $60,000  over  and  above  his  liabilities,  nor  did 
he  have  any  surplus ;  on  the  contrary,  that  he  was  then  insolvent. 
The  statements  were  false,  and  known  by  him  to  be  so.  They  were 
made  for  the  purpose  of  obtaining  credit,  and  thereby  inducing  par- 
ties with  whom  he  might  deal  to  part  with  their  property.  Such 
statements  were  calculated  and  intended  to  influence  the  action  of 
others  in  extending  credit  to  him.  They  came  to  the  knowledge  of 
the  plaintiffs,  and  in  reliance  upon  them  they  parted  with  their 
goods.  There  was  thus  established  all  the  material  facts  necessary 
to  enable  them  to  reclaim  the  goods  and  for  damage,  viz.,  "repre- 
sentation, falsity,  scienter,  deception,  and  injury."  Brackett  v. 
Griswold,  112  N.  Y.  454,  20  N.  E.  376;  Ettlinger  v.  Weil,  94  App. 
Div.  291,  87  N.  Y.  Supp.  1049 ;  Kingsland  v.  Haines,  62  App.  Div. 
146,  70  N.  Y.  Sugp.  873.  It  is  true  the  representations  made  by 
Brill  were  not  made  to  the  plaintiffs  personally,  but  that  is  of  no 
importance.  They  were  made  to  the  commercial  agencies  for  the 
purpose  of  obtaining,  through  them,  a  credit,  and  were  just  as  ef- 
fective for  that  purpose,  and,  if  false,  subjected  Brill  to  the  same  lia- 
bility as  though  made  to  the  plaintiffs  personally.  Tindle  v.  Bir- 
kett,  171  N.  Y.  620,  64  N.  E.  210,  89  Am.  St.  Rep.  822;  Eaton,  Cole 
&  Burnham  Co.  v.  Avery,  83  N.  Y.  31,  38  Am.  Rep.  389 ;  Pier  Bros. 
V.  Doheny,  93  App.  Div.  1,  86  N.  Y.  Supp.  971 ;  Arnold  v.  Richard- 
son, 74  App.  Div.  581,  77  N.  Y.  Supp.  763. 

It  is  also  true  that  direct  proof  was  not  given  of  Brill's  intent  to 
defraud  the  plaintiffs  by  making  the  false  statements  which  he  did 
as  to  his  financial  condition;  but  this  was  not  necessary.  When 
the  plaintiffs  had  proved  that  the  statements  were  false ;  that  Brill 
knew  it,  and  made  the  same  for  the  purpose  of  obtaining  credit — 
then  his  intent  to  cheat  and  defraud  followed  as  a  necessary  infer- 
ence. He  may  have  expected  to  pay,  but  the  liability  was  incurred 
upon  the  basis  of  a  false  statement,  and  the  necessary  result  of  his 
act  was  to  cheat  and  defraud  the  plaintiffs,  and  therefore  in  law  he 
must  be  held  to  have  so  intended.  In  Anonymous,  67  N.  Y.  698, 
the  court,  in  holding  that  under  such  circumstances  intent  would  be 
inferred,  said : 

**But  it  is  believed  that  no  case  can  be  found  In  the  books  holding  that  a 
trader  who  was  hopelessly  insolvent  knew  that  he  conid  not  pay  his  debts, 
and  that  he  mnst  fall  in  business,  and  thus  disappoint  his  creditors,  could 
honestly  take  advantage  of  a  credit  Induced  by  his  apparent  prosperity,  and 
thus  obtain  property  which  he  had  every  reason  to  believe  he  could  never 
pay  for.  In  such  a  case  he  does  an  act  the  necessary  result  of  which  will  be 
to  cheat  and  defraud  another,  and  the  intention  to  cheat  will  be  inferred." 

In  Pier  Bros.  v.  Doheny,  supra,  which  was  an  action  quite  simi- 
lar to  this  one,  the  court  reversed  the  judgment,  even  though  there 
was  a  finding  by  the  referee  that  the  defendant,  in  making  the  state- 
ments to  the  commercial  agencies,  "did  not  intend  to  deceive,  cheat, 
or  defraud  the  plaintiff,"  and  in  doing  so  said : 

"There  can  be  no  doubt  but  that  he  made  the  statements  for  the  purpose 
of  establiflhlns  a  credit  with  those  who  might  deal  with  the  company,  and 
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that  the  ttatements  were  communicated  to  the  plaintiff,  and  it  was  thereby 
Induced  to  give  the  ninety-days  credit,  relyli^  on  the  truth  ot  the  statements. 
It  follows,  therefore,  as  a  matter  of  comrse,  Hwt  Greenway  intended  to  de- 
ceive the  plaintiff,  and  thereby  secure  its  property  on  credit,  and  such  deceit 
resulted  in  damage  to  the  plaintiff  to  the  extent  of  the  valne  of  its  hops  sold 
and  delivered.  That  was  a  fraud  upon  the  plaintiff  whether  (xreenway  be- 
lieved the  property  could  be  paid  for  or  not;  whether  he  intended  it  should 
toe  paid  for  or  not.  It  was  not  necessary  to  Und  that  the  purchase  was  made 
with  a  design  not  to  pay  for  the  property  In  order  to  render  the  company 
liable.'' 

And  in  a  recent  case  in  this  court  (Nathan  v.  Uhlmann,  101  App. 
Div.  388,  92  N.  Y.  Supp.  13),  where  action  was  broug^ht  to  recover 
certain  deposits  from  officers  and  directors  of  an  insolvent  bank,  it 
was  held  that : 

"Irrespective,  therefore,  of  any  intentional  wrong  or  bad  faith,  the  defend- 
ant, if  the  Jury  found  that  he  had  knowledge  that  the  bank  was  Insolvent, 
and  participated  thereafter  in  the  receipt  of  deposits,  was,  as  matter  of  law, 
guilty  of  fraud,  and  liable  for  the  Hmh  eustained  therebjr." 

This  rule  is  tersely  stated  in  Coleman  v.  Wolcott,  1  Conn.  285,  as 
follows : 

"When  the  effect  of  as  act  imderaaiudingly  done  is  necessarily  injurious 
to  the  rights  of  another,  the  quo  animo  Is  not  a  matter  of  fact ;  it  is  settled, 
and  becomes  an  inference  of  law." 

See,  also,  14  Am.  &  Eng.  End.  of  Law  (2d  Ed.)  104,  and  cases 
cited,  where  it  is  said  that : 

"To  render  a  false  representation  fraudulent,  and  the  person  making  the 
same  liable,  it  is  not  at  all  neoessary  that  there  shall  have  been  any  actual 
dishonesty  of  motive  or  intenti(Mi.  As  far  as  the  mental  attitude  of  the  party 
is  concerned,  all  that  is  necessary  is  to  show  that  he  knew  the  representation 
was  false,  or  to  show  facts  from  which  such  knowledge  may  be  implied,  and 
that  he  intended  that  it  should  be  acted  upon  by  the  person  injured.'^ 

The  rule  thus  alluded  to  as  to  intent  was  not  called  to  the  atten- 
tion of  the  jury ;  on  the  contrary,  they  were  told,  in  effect  (to  which 
an  exception  was  taken),  that,  if  Brill  did  not  intend  to  cheat  the 
plaintiffs,  then  they  must  find  for  the  defendants.  The  exception 
was  well  taken,  and  the  finding  of  the  jury  that  Brill  did  not  intend 
to  cheat  and  defraud  the  plaintiffs  was  clearly  against  the  weight 
of  evidence.  Under  the  authorities  cited  his  intent  necessarily  had 
to  be  inferred  from  his  false  statements,  and  by  means  of  which  he 
obtained  possession  of  the  plaintiffs'  property,  and  thereby  caused 
them  damage.    The  judgment  therefore  must  be  reversed. 

In  view  of  the  fact  that  there  must  be  a  new  trial,  it  may  not  be 
out  of  place  to  also  call  attention  to  another  error,  which  was  com- 
mitted in  the  admission  of  testimony.  Brill  was  permitted  to  prove 
by  the  testimony  of  several  witnesses  that  at  or  about  the  time  of 
the  sale  of  the  goods  and  the  assignment  by  him  such  persons  would 
have  loaned  him  various  sums  of  money  had  he  requested  them  to 
do  so.  The  witness  Koenig  was  permitted  to  testify  that  he  was 
worth  $50,000,  and  would  have  indorsed  Brill's  paper  for  $9,000  or 
$10,000,  or  would  have  loaned  him  $5,000 ;  Bronner,  that  he  would 
have  loaned  him  $5,000  had  he  requested  it ;  Rosenthal  that  he  had 
done  $900,000  worth  of  business  the  previous  year,  and  on  the  4th 
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of  April,  1898,  or  any  time  prior  thereto,  he  would  have  loaned  Brill 
$5,000,  or  indorsed  his  note  for  that  amount ;  and  Brill  himself  was 
then  permitted  to  testify  that  there  were  other  persons  who  would 
have  advanced  him  money,  including  a  brother-in-law,  who  he  stat- 
ed was  worth  in  the  neighborhood  of  $750,000.  All  of  the  testi- 
mony of  this  character  was  duly  objected  to  by  plaintiflEs'  counsel, 
and  it  seems  hardly  necessary  to  add  that  the  objections  should 
have  been  sustained.  It  had  no  bearing  upon  the  real  issue,  and  its 
only  eflFect  was  to  divert  the  minds  of  the  jury,  and  thereby  induce 
them  to  conclude  that  the  defendant  did  not  intend  to  accomplish 
the  necessary  result  of  his  own  act;  that,  even  though  he  intention- 
ally made  a  false  statement  for  the  purpose  of  deceiving  the  plain- 
tiffs, upon  which  they  relied,  nevertheless,  inasmuch  as  he  might 
have  borrowed  money  from  some  one,  he  could  not  have  intended 
to  deceive.  He  did  not  borrow  the  money.  He  did  deceive  the 
plaintiffs,  and  these  results  cannot  be  changed  by  a  mere  possibility 
of  what  he  might  have  done. 

The  judgment  and  order  appealed  from  therefore  must  be  revers- 
ed, and  a  new  trial  ordered,  with  costs  to  the  appellants  to  abide  the 
event.    All  concur. 


In  re  TWEEDIB  TRADING  CO. 
(Supreme  (3ourt,  Appellate  DivifiioD,  First  Department    June  9,  1905.) 

1.  ObIMBB  fob  PSBFSTUAtlON  OF  TESTIMOinr— Wheh  Ihpbopeb. 

Tbe  granting  of  an  order  for  the  perpetuation  of  testimony  Is  Improper, 
where  sought  solely  to  enable  the  plaintifiC  to  frame  the  complaint 

22.  Samk— Application  fob  Obdeb— Notice  to  Aovbbsk  Pabty— Vacation  of 
Obdeb. 

Where,  Uiongh  an  application  for  an  order  for  the  perpetuation  0t 
testimony  ^onld  hare  been  made  earlier  than  It  was,  and  a  longer  notice 
should  have  been  given  def^idant,  and  plaintiff,  by  greater  dlllgenoe, 
could  have  given  a  longer  notice,  yet  if  defendant  was  not  prejudiced 
thereby,  the  order  should  not  be  vacated  or  the  depositions  suppressed. 

8.  Same— Vacation  on  the  Mebits. 

An  order  for  the  perpetuation  of  testimony  should  not  have  been  va- 
cated on  the  merits,  though  defendant  had  only  24  hours*  notice,  where 
the  testimony  produced  was  material  to  plaintiff  on  the  trial,  and  tbe 
witnesses  were  foreigners  temporarily  here,  who  might  not  return  to  this 
country,  and  where  it  did  not  appear  that  defendant's  lawyer  who  con- 
ducted the  examination  did  not  fully  comprehend  the  subject-matter  of 
the  investigation,  or  that  he  did  not  intelligently  cross-examine  the  wit- 
nesses, or  that  defendant  suffered  by  reason  of  tbe  examination. 

O'Brien,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

In  the  matter  of  the  Application  of  the  Tweedie  Trading  Com- 
pany to  perpetuate  the  testimony  of  Hans.  Hansen  and  others. 
From  an  order  vacating  an  order  for  the  perpetuation  of  testimony, 
petitioner  appeals.     Reversed. 

Argued  before  HATCH,  PATTERSON,  O'BRIEN,  and 
LAUGHLIN,  JJ. 

Everett  P.  Wheeler,  for  appellant 
Herbert  Barry,  for  respondent. 
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HATCH,  J.  On  the  10th  day  of  August,  1904,  the  Tweedie 
Trading  Company  procured  an  ex  parte  order  for  the  purpose  of 
examining  seven  persons,  officers  and  crew  of  the  steamship  Skuld, 
which  was  at  that  time  in  the  port  of  New  York.  Its  application 
was  based  upon  the  affidavit  of  M.  Stanley  Tweedie,  president  of 
the  Tweedie  Trading  Company,  which  company  was  about  to  com- 
mence an  action  against  the  Somerset  Coal  Company.  The  coal 
company,  subsequent  to  the  granting  of  the  order,  made  a  motion 
to  vacate  the  same,  which  was  denied ;  and  the  examination  of  the 
witnesses  therein  mentioned,  for  the  purpose  of  perpetuating  their 
testimony,  was  had.  Thereafter,  and  on  the  3d  day  of  December, 
1904,  the  Somerset  Coal  Company  procured  an  order  for  leave  to 
renew  the  motion  upon  the  merits,  to  be  heard  upon  such  further 
affidavits  in  addition  to  the  original  papers  as  might  be  then  pre- 
sented. 

The  particular  grounds  upon  which  the  motion  ta  vacate  the  ex 
parte  order  was  based  in  the  first  instance  do  not  clearly  appear. 
It  is  to  be  assumed,  however,  that  any  technical  defects  which  exist- 
ed in  the  papers  upon  which  the  order  was  founded  were  called  to 
the  attention  of  the  court  at  the  time  when  such  motion  was  heard. 
The  application  resulting  in  the  present  order  was  made  after  leave 
obtained  to  renew  the  same  upon  the  merits  and  upon  additional 
papers.  This  authorized  the  Tweedie  Trading  Company  to  pre- 
sent additional  papers  in  support  of  the  order  which  it  had  obtained, 
and  also  to  meet  the  case  made  by  the  coal  company  upon  the 
merits.  It  appears  from  the  decision  of  the  court  below  that  the 
court,  in  vacating  the  ex  parte  order  and  in  suppressing  the  deposi- 
tions, disposed  of  the  same  solely  upon  the  merits.  This  was  in 
conformity  to  the  order  granting  leave  to  renew  the  motion,  as 
under  that  order  the  only  question  before  the  court  was  the  merits 
of  the  application,  which  eliminated  any  technical  objections;  and, 
if  any  such  technical  objections  existed  against  the  first  order,  the 
coal  company  was  concluded  by  the  disposition  of  that  motion  to 
vacate,  as  it  took  no  appeal  from  the  order  entered  thereon. 

It  is  quite  possible  that  the  affidavit  upon  which  the  original  order 
was  granted  was  defective,  in  that  it  did  not  state,  as  required  by 
sections  870  and  871  of  the  Code  of  Civil  Procedure,  that  the  pro- 
posed action  was  about  to  be  brought  in  a  court  of  record,  which 
is  essential  to  be  stated  in  an  application  under  these  sections.  It 
may  be,  also,  that  there  were  other  technical  defects  in  such  affi- 
davit. These  questions,  however,  are  not  now  before  us,  as  the 
last  application  was  expressly  directed  to  a  consideration  of  the 
merits,  and  the  learned  court  below  disposed  of  it  upon  such  theory. 
It  is  now  made  to  appear  that  an  action  has  been  brought  against 
the  coal  company  in  the  Supreme  Court  of  the  state  of  New  York 
for  a  breach  of  contract  in  the  quality  of  coal  furnished  thereunder 
to  the  steamers,  and  in  the  delay  in  furnishing  it.  The  papers  pre- 
sented on  the  part  of  the  plaintiff  in  the  action  thus  brought  are 
abundantly  sufficient  to  justify  the  granting  of  an  order  for  the 
perpetuation  of  the  testimony  of  the  witnesses  who  have  been  ex- 
amined, and  such  order  has  been  held  by  this  court  to  be  proper  for 
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the  perpetuation  of  testimony  of  witnesses  under  such  circumstan- 
ces, although  it  would  be  improper  if  the  examination  were  sought 
solely  to  enable  the  plaintiff  to  frame  the  complaint.  Matter  of 
Anthony  &  Co.,  42  App.  Div.  66,  68  N.  Y.  Supp.  907. 

Upon  the  merits,  we  think  this  motion  should  not  have  been 
granted.  The  grounds  urged  for  granting  the  motion  upon  the 
merits  were  that  the  notice  of  the  examination  was  so  short  as  not 
to  permit  the  defendant  or  its  attorneys  properly  to  prepare  for 
the  cross-examination  of  the  witnesses,  and  that  the  Tweedie  Trad- 
ing Company  was  guilty  of  negligence  in  not  making  an  earlier 
application  for  their  examination,  as  the  steamer  had  been  in  the 
port  of  New  York  for  nearly  or  quite  a  week  prior  to  the  applica- 
tion. The  court,  in  its  determination,  adopted  the  latter  suggestion, 
holding  that  the  Tweedie  Trading  Company  had  control  of  the 
witnesses  whose  testimony  was  sought  to  be  perpetuated,  and  also 
knowledge  of  when  the  ship  would  arrive;  that  the  controversy 
had  existed  for  a  considerable  period  of  time  prior  to  the  arrival 
of  the  steamer;  that  the  matters  involved  were  complicated,  and 
the  shortness  of  the  notice  did  not  permit  of  preparation  for  the 
cross-examination.  It  appears  that,  while  the  Tweedie  Trading 
Company  had  knowledge  that  the  ship  was  in  port,  yet  the  necessity 
for  the  perpetuation  of  the  testimony  of  the  witnesses  had  not  then 
become  apparent.  The  trading  company  were  only  advised  by 
their  counsel  of  the  necessity  of  perpetuating  the  testimony  shortly 
prior  to  the  making  of  the  application.  While  there  is  basis  for 
saying  that  the  application  ought  to  have  been  made  earlier  than  it 
was,  and  that  a  longer  notice  should  have  been  given  to  the  defend- 
ant than  was  given,  yet,  if  it  is  made  to  appear  that  the  defendant 
coal  company  has  not  been  prejudiced  on  account  of  the  shortness 
of  the  notice,  the  order  ought  not  to  have  been  vacated  or  the 
depositions  suppressed,  even  though  the  plaintiff  by  greater  dili- 
gence could  have  given  a  longer  notice. 

It  appears  by  the  moving  papers  that  the  coal  was  furnished  pur- 
suant to  the  terms  of  a  written  contract,  which  provided  that  the 
coal  company  should  furnish  to  the  steamers  of  the  trading  company 
"Somerset  Run  of  Mine  Coal  at  Philadelphia,"  at  a  particular  price 
per  ton,  and  that  particular  provisions  were  made  for  the  time  when 
the  coal  should  be  delivered.  The  issue  between  these  parties  is  as 
to  a  breach  of  this  contract,  as  to  the  quality  of  the  coal  furnished 
and  the  time  of  its  delivery.  Upon  such  subjects,  it  is  evident  that 
the  coal  company  is  possessed  of  information  and  of  testimony  avail- 
able to  it  in  showing  that  it  fulfilled  its  contract.  If  the  coal  was 
delivered  on  time,  and  was  of  such  a  character  as  answered  to  the 
description,  "Somerset  Run  of  Mine  Coal,"  and  was  delivered  at 
the  particular  place  required,  the  testimony  sought  to  be  per- 
petuated will  only  become  material  as  to  the  actual  quality  of  the 
coal  delivered,  and  the  time  and  place  of  its  delivery.  If  the  coal 
was  not  of  the  quality  required  in  the  written  contract,  then  the 
testimony  sought  to  be  perpetuated  grows  more  material,  as  it  is 
quite  important  upon  the  question  of  damages. 

The  testimony  given  under  the  order  is  not  set  out  in  full  in  the  ^ 
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record.  Suffipient  is  stated,  however,  to  show  the  course  of  the 
examination,  and  the  questions  to  which  the  testimony  related. 
These  were  the  ship's  draft,  and  condition  on  the  voyage  after  the 
coal  had  been  delivered,  the  speed  she  made  as  compared  with 
•other  voyages,  the  steam  pressure,  the  speed  per  hour,  the  basis  of  a 
calculation  made  by  the  captain  as  to  the  speed  lost  by  the  alleged 
poor  quality  of  the  coal,  the  weather  conditions  on  the  voyage,  and 
the  number  of  revolutions  of  the  engine  with  varying  steam  press- 
ure. Testimony  respecting  these  conditions  was  mainly  derived 
from  entries  made  in  the  logbook  of  the  particular  voyage,  and 
•comparison  thereof  with  the  logbooks  of  other  voyages.  It  is  evi- 
dent, therefore,  that  no  great  amount  of  time  was  required  for  an 
intelligent  lawyer  to  acquaint  himself  with  the  facts  so  as  to  en- 
able him  to  conduct  an  intelligent  cross-examination  upon  such 
subjects.  The  lawyer  who  conducted  the  examination  is  not  heard 
in  any  affidavit  or  other  proof  to  say  that  he  did  not  fully  compre- 
hend the  subject-matter  of  the  investigation,  the  logbooks,  the  point 
at  issue,  or  but  that  he  intelligently  and  fully  cross-examined  the 
witnesses  upon  such  subjects.  The  service  of  the  order  for  the 
examination  gave  24  hours'  notice  to  the  Somerset  Coal  Company, 
and,  in  negotiations  between  the  parties,  notice  of  the  proposed 
•examination  was  given  some  40  hours  prior  thereto.  The  examina- 
tion began  at  12  o'clock  noon  of  Thursday,  August  11th,  and  was 
finished  at  1  p.  m.  on  August  15th ;  covering  a  period  of  four  days. 
No  examination,  however,  was  held  on  Saturday,  the  13th,  or  Sun- 
day, the  14th.  The  logbooks  were  produced  at  the  commencement 
of  the  examination,  and  counsel  for  the  defendant  had  opportunity 
and  availed  himself  of  a  full  and  free  inspection  of  the  same,  and  in 
his  cross-examination  covered  fully  all  the  subjects  material  in  any 
view  of  the  issue.  The  adjournment  was  had  at  the  request  of 
counsel  for  the  defendant,  and  he  had  the  opportunity  during 
the  full  working  day  of  Saturday  to  inspect  the  logbooks,  which 
were  the  substantial  basis  upon  which  the  examination  was  conduct- 
ed. Under  such  circumstances,  it  is  evident  that  no  complication 
existed,  either  a3  to  the  evidence  or  the  issue,  which  would  not  have 
been  fully  comprehended  by  intelligent  counsel ;  and  the  examina- 
tion shows,  from  its  length  and  character,  that  the  counsel  con- 
ducting it  for  the  defendant  labored  under  no  disability  in  compre- 
hending the  situation.  Upon  that  subject  there  was  practically  no 
difference  between  the  respective  counsel  upon  either  side.  The 
logbooks  themselves  were  introduced  in  evidence,  and  are  now 
available.  No  particular  matter  has  yet  been  called  to  our  atten- 
tion in  which  the  defendant  has  suffered  by  reason  of  the  examina- 
tion which  has  been  had.  Under  such  circumstances,  we  are  un- 
able to  see  wherein  or  how  the  defendant  is  prejudiced  by  the  testi- 
mony which  has  been  taken.  The  testimony  produced  is  material 
and  necessarj''  to  the  plaintiff  upon  the  trial.  The  witnesses  are 
foreigners,  and  may  never  return  again  to  this  country.  It  is  quite 
probable,  to  say  the  least,  that,  unless  the  testimony  which  has  been 
taken  be  perpetuated,  it  will  be  lost  entirely  to  the  plaintiff.  The 
steamer  at  the  time  of  the  motion  was  in  foreign  waters,  and  there 
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it  no  certainty  that  she  will  arrive  in  this  port  before  disposition  is 
made  of  the  controversy,  or  that  when  she  does  arrive  the  witnesses 
will  still  remain  in  employment  upon  the  steamer.  Under  these 
circumstances,  we  think  that  upon  the  merits  the  application  to  va- 
cate the  order  a&d  suppress  the  depositions  should  have  been  de- 
nied. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  to  vacate  should  be  denied,  with 
110  costs.    All  concur,  except  O'BRIEN,  J.,  who  dissents. 


CAHOLAN  V.  CDONNELL  et  al. 

(Supreme  Court,  Appellate  Dlylsion,  First  Department    June  9,  1005.) 

L  Bquitt— AcnoH  to  Eotablish  Validtty  of  Will. 

Though,  In  an  action  under  Code  Civ.  Proc.  |  2663a,  to  establish  the 
validity  of  the  will,  in  a  Judgment  to  be  entered  in  favor  of  plaintiff 
an  injunction  issues  restraining  the  parties  to  such  action  from  main- 
taining any  proceeding  or  maintaining  a  defense  in  any  action  upon  a 
claim  that  the  instrument  in  question  is  not  the  last  will  of  testator, 
such  fact  does  not  make  the  action  one  in  equity. 

2.  AcnON  BT  EXEOUTOft— BUBDBN  OF  PBOOF. 

By  the  express  provisions  of  Code  Civ.  Proc.  ft  2698a,  in  an  action  by 
an  executor  to  establish  the  yalidlty  of  the  will,  after  admission  to  pro- 
bate, plaintiff,  on  introduction  of  the  will  in  evidence,  together  with  the 
decree  admitting  it  to  probate,  places  the  burden  of  proof  upon  defend- 
ant. 

[Ed.  Note. — For  cases  in  point,  see  vol.  49,  Cent  Dig.  Wills,  f  664.] 

3.  Saiob— Costs. 

Conceding  that  an  action  by  an  executor  under  Code  Civ.  Proc.  |  2663a, 
to  establish  the  validity  of  a  will,  is  one  in  equity,  where  the  will  was 
attacked  in  such  an  action  on  the  ground  of  want  of  testamentary  capac- 
ity, and  the  court  directed  a  verdict  for  plaintiff  on  the  ground  that  there 
was  not  sufficient  evidence  to  go  to  the  Jury,  plaintiff's  evidence  having 
consisted  merely  of  the  will  and  decree  admitting  it  to  probate,  it  was 
an  abuse  of  discretion  for  the  court  to  award  costs  and  an  allowance  to 
defendant 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Patrick  M.  Cardan,  individually  and  as  executor  of  the 
will  of  Neil  O'Donnell,  deceased,  to  establish  the  validity  of  the 
will.  From  an  order  awarding  costs  and  allowance  to  defendants 
Anthony  O'Donnell  and  others,  plaintiff  appeals.    Reversed. 

Argued  before  HATCH,  PATTERSON,  O'BRIEN,  and 
LAUGHLIN,  JJ. 

Joseph  H.  Fargis,  for  appellant. 
Thomas  Bracken,  for  respondents. 

PATTERSON,  J.  The  plaintiff  appeals  from  an  order  awarding 
costs  and  disbursements  and  an  extra  allowance  to  the  defend- 
ants O'Donnell,  and  directing  that  they  be  paid  out  of  the  funds  of 
an  estate  in  the  hands  of  the  plaintiff  as  executor.  The  action  was 
brought  under  the  provisions  of  section  2653a  of  the  Code  of  Civil 
Procedure,  to  establish  the  validity  of  the  last  will  and  testament 
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of  one  Neil  O'DonncU,  deceased.  The  plaintiff  sued  individually 
and  as  executor.  On  the  trial  a  verdict  for  the  plaintiff  was  direct- 
ed by  the  court,  thus  establishing  the  validity  of  the  will.  After  the 
rendition  of  the  verdict  the  defendants  O'Donnell  moved  for  costs 
and  an  extra  allowance,  and  the  order  appealed  from  was  on  such 
motion  made  and  entered. 

It  is  claimed  by  the  defendants  0*DonnelI  that  the  action  is  one 
in  equity,  and  that  costs  and  the  award  of  an  extra  allowance  were 
therefore  within  the  discretion  of  the  court;  while,  on  the  other 
hand,  the  appellant  contends  that  the  action  is  at  law,  and  that  costs 
are  allowable  only  to  the  prevailing  party.  We  are  inclined  to  the 
opinion  that,  as  suggested  in  Wallace  v.  Payne,  9  App.  Div.  35,  41 
N.  Y.  Supp.  Ill,  this  statutory  action  must  be  regarded  as  one  at 
law.  The  mere  fact  that  in  a  judgment  to  be  entered  in  favor  of  a 
plaintiff  in  such  an  action  an  injunction  shall  issue  restraining  the 
parties  to  such  action  and  persons  claiming  under  them  from  bring- 
ing or  maintaining  any  other  action  or  proceeding,  or  from  inter- 
posing or  maintaining  a  defense  in  any  action  or  proceeding,  upon  a 
claim  that  an  instrument  is  not  the  last  will  or  codicil  of  a  testator, 
does  not  necessarily  make  the  action  one  in  equity.  The  injunction 
is  an  incident,  and  not  the  primary  purpose,  of  the  action.  If  this 
view  is  correct,  it  would  follow  that  the  successful  party  in  this  ac- 
tion, namely,  the  plaintiff,  alone  would  be  entitled  to  costs  and  an 
allowance.  But,  conceding  this  to  be  a  suit  in  equity,  and  that  the 
costs  were  in  the  discretion  of  the  court,  still  that  discretion  is  a 
judicial  one,  and  its  exercise  is  open  to  review  in  this  court.  The 
learned  judge  below  made  the  order  appealed  from,  upon  the  sup- 
posed authority  of  Dobie  v.  Armstrong,  161  N.  Y.  641,  67  N.  E. 
1108,  in  which  costs  of  the  appeal  in  the  Court  of  Appeals  were  al- 
lowed to  both  parties,  payable  out  of  the  estate,  and  it  is  argued 
from  this  that  the  granting  of  the  costs  and  an  extra  allowance  must 
be  within  the  discretion  of  the  court  The  court  there  seemingly 
did  not  pass  upon  the  question  discussed  in  the  present  case.  An 
examination  of  the  record  in  the  Court  of  Appeals  of  the  case  cited 
discloses  that  the  action  of  the  court  of  first  instance  in  granting 
costs  and  an  extra  allowance  to  the  defendant  was  based  upon  what 
may  be  regarded  as  the  acquiescence  of  the  plaintiff,  for  the  judg- 
ment recites  that  the  costs  and  allowance  were  so  granted  without 
opposition  on  the  part  of  the  plaintiff,  and,  as  that  record  went  to 
the  Court  of  Appeals,  the  costs  and  allowance  to  the  defendant  were 
part  of  the  judgment  affirmed  by  that  court.  Here  the  exercise  of 
the  discretion  was  challenged  from  the  outset,  and  on  the  papers 
now  before  us  we  are  of  the  opinion  that  that  discretion  was  not 
properly  exercised  in  favor  of  the  defendants.  The  proceedings  on 
the  trial  are  not  before  us.  We  have  only  the  complaint  and  an-  < 
swers  upon  which  the  cause  went  to  trial,  and  an  affidavit  of  the  at- 
torney for  the  defendants  O'Donnell.  By  the  provisions  of  section 
2653a  of  the  Code,  all  that  was  required  of  the  plaintiff  was  to  in- 
troduce in  evidence  the  will  and  the  decree  of  the  surrogate  admit- 
ting it  to  probate.  Thereupon  it  became  incumbent  upon  the  de- 
fendants to  offer  their  evidence  impeaching  the  will.    It  appears  by 
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the  affidavit  above  referred  to  that  the  will  was  attacked  on  the 
ground  of  the  want  of  testamentary  capacity  of  the  testator.  The 
court  directed  a  verdict  for  the  plaintiff,  thus  adjudging  that  there 
was  not  enough  evidence  to  go  to  the  jury  upon  the  issue  raised  by 
the  defendants,  or,  in  other  words,  that  their  case  is  without  merit. 
There  was  nothing  to  submit  to  the  jury.  Under  such  a  simple 
state  of  facts  we  are  not  able  to  perceive  why  a  defendant  with  an 
unmeritorious  case,  the  proof  in  which  was  utterly  insufficient  to 
disturb  a  decree  of  probate  of  a  will,  should  be  rewarded  for  making 
an  unsuccessful  contest.  The  estate  should  not  be  depleted  where 
there  is  a  failure  to  sustain  an  attack  upon  a  will  admitted  to  pro- 
bate. 

We  are  therefore  of  the  opinion  that  the  order  appealed  from 
should  be  reversed,  with  $10  costs  and  disbursements.    All  concur. 


PEOPLB  ex  rel.  LORGE  v.  CONSOLIDATED  NAT.  BANK. 

(Supreme  Court,  Appellate  Diyislon,  First  Department    June  9,  1905.) 

1.  Banks— IJBT  ow  Shabeholdebs— Shabkholdebb'  Right  to  Inspect— Stat- 

TTTSS. 

Rev.  St  U.  8. 1  5210  [U.  S.  Comp.  St  1901,  p.  8498],  requires  a  national 
bank  to  keep  a  list  of  shareholders,  which  shall  be  subject  to  the  Inspec- 
tion of  all  shareholders  during  business  hours.  Corporation  Law,  Laws 
1892,  p.  1831,  c.  688,  |  29,  requires  stock  corporations  to  keep  a  stock- 
book,  which  shall  be  open  to  the  inspection  of  stockholders,  who  may 
make  extracts  therefrom.  Banking  Act  Ang.  18,  1888,  c.  866,  I  4,  25  Stat 
436  [U.  S.  Comp.  St  1901,  p.  614],  provides  that  national  banking  asso- 
ciations shaU  be  deemed  citizens  of  the  state  within  which  they  are  lo- 
cated. Reld,  that  a  shareholder  of  a  national  bank  located  In  the  city 
of  New  York  was  entitled  to  examine  Its  list  of  shareholders,  and  to  make 
extracts  therefrom  for  the  purpose  of  negotiating  for  the  purchase  of 
stock. 

Appeal  from  Special  Term,  New  York  County. 

Mandamus  by  the  people,  on  the  relation  of  Joseph  W.  Lorge,  to 
compel  the  Consolidated  National  Bank  to  permit  relator  to  exam- 
ine its  list  of  stockholders,  and  from  an  order  denying:  the  motion 
for  peremptory  writ  relator  appeals.    Reversed. 

Argued  before  HATCH,  PATTERSON,  O'BRIEN,  and 
LAUGHLIN,  JJ. 

Herbert  H.  Mass,  for  appellant. 
Edward  B.  Hill,  for  respondent 

HATCH,  J.  The  relator  is  a  stockholder  of  the  defendant  bank, 
owning  10  shares  of  stock.  After  he  became  such  owner,  he  applied 
to  the  bank  for  leave  to  make  a  copy  of  the  list  of  stockholders  of 
the  bank.  This  request  was  refused  by  its  officers.  Thereafter  he 
called  at  the  bank  during  business  hours,  and  asked  to  see  the  stock- 
book.  The  same  was  e^diibited  to  him,  and  he  commenced  to  make 
a  copy  of  the  list  of  stockholders,  when  the  officers  of  the  bank  re- 
moved the  book,  and  refused  to  permit  him  to  make  a  copy  or  any 
memorandum  therefrom.     The  relator  contended  that  he  had  a 
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right  so  to  do,  and  stated  that,  unless  he  were  permitted  to  make  a 
copy  of  the  list  of  stockholders,  he  did  not  care  to  inspect  the  book. 
The  relator  admits  that  he  is  a  dealer  in  stocks  and  bonds,  and  that 
he  desired  to  obtain  a  list  of  the  stockholders  of  the  bank,  in  order 
that  he  might,  for  a  legitimate  purppse,  negotiate  for  the  purchase 
of  stock;  and  denies  that  he  intended  to  make  use  of  the  informa- 
tion for  any  purpose  inimical  to  the  interests  of  the  bank.  Upon 
this  motion  it  was  made  to  appear  that  since  the  demand  for  an 
inspection  the  relator  had  purchased  110  additional  shares -of  stock 
of  the  bank.  It  is  settled  by  authority  that  a  right  of  inspection 
and  examination  of  corporate  books  existed  at  common  law ;  that 
the  statute  has  not  taken  away  such  common-law  right,  but  has 
amplified  it.  Matter  of  Steinway,  159  N.  Y.  250,  63  N.  E.  1103,  46 
L.  R.  A.  461.  The  distinction  between  the  right  at  common  law  and 
the  statutory  right  is  that  in  the  former  case  the  power  to  compel 
an  exercise  of  the  right  is  discretionary,  while  in  a  case  brought 
within  the  terms  of  the  statute  it  is  mandatory.  Section  5210,  Rev. 
St.  U.  S.  [U.  S.  Comp.  St.  1901,  p.  3498],  provides  that  the  president 
and  cashier  of  every  national  bank  shall  at  all  times  cause  to  be 
kept  a  full  and  correct  list  of  the  names  and  residences  of  all  the 
shareholders  of  the  association  and  the  number  of  shares  held  by 
each  in  the  office  where  its  business  is  transacted.  "Such  list  shall  be 
subject  to  the  inspection  of  all  the  shareholders  and  creditors  of  the 
association,  and  the  officers  authorized  to  assess  taxes  under  state 
authority,  during  business  hours  of  each  day  in  which  business  may 
be  legally  transacted."  A  verified  copy  of  such  list  is  also  required  to 
be  furnished  to  the  Comptroller  of  the  Currency.  Pursuant  to  the 
provisions  of  section  29  of  the  stock  corporation  law  (Laws  1892^ 
p.  1831,  c  688)  of  the  state  of  New  York,  every  stock  corporation  is 
required  to  keep  correct  books  of  account  of  all  of  its  business  and 
transactions,  and  also  a  book  to  be  known  as  the  stockbook,  which 
book  shall  be  open  daily  during  at  least  three  business  hours  for  the 
inspection  of  its  stockholders  and  judgment  creditors,  who  may- 
make  extracts  therefrom.  Section  53  (page  1840)  is  made  applicable 
to  foreign  corporations,  and  requires  a  stockbook  to  be  kept  in  the 
same  manner  as  for  a  domestic  corporation,  provides  for  the  right 
of  inspection,  and  requires  the  same  to  be  kept  open  daily  during 
business  hours.  It  appears,  therefore,  that  by  both  federal  and 
state  statutes  the  corporation  is  bound  to  keep  its  stockbook  open 
for  the  inspection  of  its  shareholders.  It  is  said,  however,  that  the 
state  statute  does  not  apply  to  the  defendant  because  it  is  a  foreign 
corporation.  The  contrary  was  held  in  Tuttle  v.  Iron  Nat.  Bank, 
170  N.  Y.  9,  62  N.  E.  761.  The  court  in  that  case  refefred  to  Bank- 
ing Act,  Aug.  13,  1888,  c.  866,  §  4,  25  Stat.  436  fU.  S.  Comp.  St. 
1901,  p.  514],  under  which  the  defendant  was  organized,  as  authori- 
ty therefor.  Therein  it  is  provided  that  national  banking  associa- 
tions are  "to  be  deemed  citizens  of  the  states  in  which  they  are  re- 
spectively located ;  and  in  such  cases  the  Circuit  and  District  Courts 
shall  not  have  jurisdiction,  other  than  such  as  they  would  have  in 
cases  between  individual  citizens  of  the  same  states."  Authority  is 
cited  to  show  that  the  courts  of  this  state  have  uniformly  held  that 
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they  have  jurisdiction  in  actions  against  national  banks,  and  have 
exercised  the  same  in  due  course.  These  authorities  establish  that 
the  relator  had  the  right  of  inspection  of  the.stockbook  at  a  proper 
time  and  place.  The  right  of  inspection  thus  given  is  to  inform 
the  shareholder  of  the  facts  appearing  in  the  book,  so  that  he  may 
act  thereon.  He  is  entitled  to  all  of  the  information  disclosed  by  the 
book.  It  is  not  to  be  presumed  that  he  can  carry  in  his  memory  all 
of  its  contents,  and,  as  the  inspection  is  granted  for  the  purpose  of 
informing  him  concerning  the  matter,  he  has  the  right  to  make  such 
copies  and  memoranda  as  will  make  the  inspection  effectual  not  only 
by  conveying  to  his  mind  the  contents  of  the  book,  but  also  by  en- 
abling him  to  retain  the  same  in  such  form  that  he  may  act  thereon 
for  any  legitimate  purpose.  The  right  of  inspection,  therefore,  car- 
ries with  it  the  right  to  make  such  extracts  from  the  book  as  will 
enable  the  shareholder  to  retain  the  information  disclosed  by  the 
inspector.  Doubtless  the  court  has  power  to  withhold  an  inspection 
for  an  illegitimate  purpose,  and  may  regulate  the  time  when  the  in- 
spection shall  be  made.  But  where  it  is  sought  for  a  legitimate  pur- 
pose, and  the  application  is  made  during  business  hours,  the  right 
to  such  inspection  is  mandatory.  The  relator  had  the  right  to  pur- 
chase the  stock  of  the  bank  on  such  terms  as  might  be  agreed  upon 
between  the  owner  and  himself,  and  he  had  the  right  to  resort  to 
the  stockbook  for  the  purpose  of  acquiring  knowledge  as  to  who 
were  its  stockholders,  and  to  preserve  such  information  in  perma- 
nent form, by  making  a  copy  of  ttie  names.  As  is  disclosed  by  the 
record,  this  was  his  object  in  making  a  demand  for  inspection  and 
taking  memoranda  therefrom.  This  was  within  his  clear  legal 
right  to  do,  and,  as  this  right  has  been  denied,  it  follows  that  the 
order  should  be  reversed,  with  $10  costs  and  disbursements,  and  a 
motion  for  a  peremptory  writ  of  mandamus  granted,  with  $10  costs. 
All  concur* 


MORGAN  V.  CITY  OF  NEW  YORK. 

(Supreme  Court,  Appellate  Diylslon,  First  Department    Jane  9,  1905.) 

MUN10IPAI.ITIKS-CHIBF    Messenoeb— DuTixa    Pebtosmsd    Ottt    or    Officb 
HoxTBS— Extra  Compensation. 

Tbe  fact  that  affidaylts  takea  by  a  chief  messeng^  in  the  department 
of  buildings  of  the  city  of  New  York  in  the  performance  of  his  duties 
as  such  messenger,  as  charged  on  him  by  specific  direction,  were  taken 
in  the  morning  before  business  hours,  did  not  entitle  him  to  extra  com- 
pensation. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  George  Morgan  against  the  city  of  New  York.  From 
a  judgment  for  plaintiff,  and  from  an  order  denying  its  motion  for  a 
new  trial,  defendant  appeals.    Reversed. 

Argued  before  HATCH,  PATTERSON,  O'BRIEN,  and 
LAUGHLIN,  JJ. 

Theodore  Connoly,  for  appellant. 
Augustin  Ledwith,  for  respondent. 
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HATCH,  J.  The  facts  in  this  case  cannot  distinguish  it  from  the 
case  as  made  in  McCabe  v.  City  of  New  York,  77  App.  Div.  637, 
79  N.  Y.  Supp.  176,  affirmed  by  the  Court  of  Appeals,  176  N.  Y. 
587,  68  N.  E.  1119.  The  fact  that  the  affidavits  were  taken  in  the 
morning  before  business  hours  does  not  change  the  result,  any  more 
than  the  rendition  of  other  services  charged  upon  the  plaintiff,  per- 
formed either  before  or  after  office  hours,  would  authorize  extra 
compensation.  What  plaintiff  did  was  done  in  the  performance  of 
his  duties  as  chief  messenger.  They  were  charged  upon  him  by 
specific  direction,  and  he  performed  them  as  service  required  by 
the  department  and  in  the  discharge  of  his  duties. 

The  judgment  and  order  should  therefore  be  reversed,  and  a  new 
trial  granted^  with  costs  to  the  appellant  to  abide  the  event  All 
concur. 


(105  App.  Dlv.  356.) 

In  re  CHOATE'S  WILIi. 

(Supreme  Oonrt,  AppeHate  Diylsion,  First  Department    Jane  9,  1905.) 

Wills— Appbai.  vbom  Pbobatb— Limited  Exercise  of  Powbb  bt  Bxeoutobs. 
Though,  pending  proceedings  to  probate  a  wiil,  a  temporary  adminis- 
trator was  appointed,  the  executors  to  whom  letters  testamentary  were 
issued  on  entry  of  decree  admitting  the  will  to  probate  may,  on  appeal 
being  taken,  be  granted  limited  powers  under  Code  Civ.  Proe«  f  2582,  it 
not  being  necessary  that  such  powers  should  be  granted  the  temporary 
administrator. 

[Ed.  Note.— For  cases  in  point,  see  voL  22,  Qetat  Dig.  Executors  and 
Administrators,  |  830.] 

Appeal  from  Surrogate's  Court,  New  York  County. 

In  the  matter  of  the  last  will  and  testament  of  Sarah  J.  H. 
Choate,  deceased.  From  an  order  authorizing  executors  under 
Code  Civ.  Proc.  §  2582,  to  act  pending  an  appeal  from  a  decree  ad- 
mitting the  will  to  probate,  Margaret  G.  Ronayne  appeals.  Af- 
firmed. 

Argued  before  HATCH,  O'BRIEN,  McLAUGHLIN,  and  IN- 
GRAHAM,  JJ. 

Roger  Foster,  for  appellant. 
James  C.  Bushby,  for  respondents. 

PER  CURIAM.  Pending  the  determination  of  proceedings 
which  resulted  in  a  decree  admitting  this  will  to  probate  and  re- 
jecting a  later  one  presented  by  the  appellant,  a  temporary  adminis- 
trator was  appointed.  Upon  the  entry  of  the  decree  of  probate  let- 
ters testamentary  were  issued  to  the  respondents  herein,  being  two 
of  the  three  executors  named  in  the  will.  They  qualified  as  such, 
entered  upon  their  duties,  and  were  so  engaged  when  the  appellant 
and  certain  special  guardians  served  notice  of  appeal  from  the  pro- 
bate decree.  The  effect  of  this  appeal  was  to  suspend  the  func- 
tions of  the  executors,  and  with  a  view  of  preserving  the  estate  pend- 
ing such  appeal  they  applied  for  and  obtained  from  the  surrogate 
this  order  conferring  upon  them  limited  authority  under  section  2682 
of  the  Code  of  Civil  Procedure.    The  appeal  from  the  decree,  by 
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suspending  the  functions  of  the  executors,  made  it  necessary  that 
some  one  should  be  appointed  to  take  charge  of  and  preserve  the 
estate, and  we  do  not  agree  with  the  appellant's  contention  that  these 
duties  should  of  necessity  have  been  again  confided  to  the  temporary 
administrator  who  had  been  originally  appointed  while  the  pro- 
ceedings relating  to  the  probate  of  the  will  were  pending.  We  can- 
not assent  to  this  view  for  the  reason  that,  in  our  opinion,  upon  the 
issuance  of  letters  testamentary  the  temporary  administrator  there- 
tofore appointed  became  functus  officio,  and  the  surrogate  could 
not  continue  the  temporary  administrator  after  the  issuance  of  such 
letters.  Whether  the  surrogate,  when  the  appeal  from  the  decree 
of  probate  was  taken,  could  have  again  appointed  the  person  or  cor- 
poration who  formerly  had  acted  as  temporary  administrator  to 
preserve  the  estate  during  the  pendency  of  such  appeal  it  is  not  nec- 
essary for  us  to  determine;  the  question  being  as  to  his  right,  under 
the  section  of  the  Code  referred  to,  to  grant  to  these  executors  the 
limited  authority  therein  provided  for.. 

We  think  he  had  such  power,  and  that  the  order  appealed  from 
should  therefore  be  affirmed,  with  $10  costs  and  disbursements. 


INGROSSO  V.  BALTIMORE  &  O.  R,  CO. 

(Supreme  Court,  Appellate  Division,  First  Department.    June  0*  1905.) 

▲cnon— CoNDiTiOEf  Pbecxdent  to  Pbosecution— Payment  of  Costs  in  Pbb- 
CEDiNo  Suit— Statute. 

Code  Cly.  Proc.  |  779»  providing  that,  where  the  costs  of  a  motion  are 
directed  to  be  paid,  all  proceedings  on  the  part  of  the  party  required  to 
pay  the  same,  except  to  review  or  vacate  the  order,  are  stayed,  without 
further  direction,  until  payment  thereof,  requires  the  payment  of  costs, 
after  dismissal,  as  a  condition  precedent  to  another  action  between  the 
same  parties  to  recover  on  the  same  cause  of  action. 

rEd.  Note.~For  eases  in  point,  see  vol.  18,  Cent  Dig.  Costs,  K  104&- 
1056.] 

Hatch,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Stefano  Ingrosso  against  the  Baltimore  &  Ohio  Rail- 
road Company.  From  an  order  denying  a  motion  to  stay  the  prose- 
cution of  the  action  until  the  costs  in  a  former  action  were  paid, 
defendant  appeals.     Reversed. 

Argued  before  HATCH,  McLAUGHLIN,  O'BRIEN,  and  IN- 
GRAHAM,  JJ. 

Richard  Reid  Rogers,  for  appellant. 
Joseph  A.  Shay,  for  respondent. 

Mclaughlin,  J.  The  plaintiff  brought  an  action  in  the  City 
Court  of  the  city  of  New  York  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  sustained  on  the  ground  of  defendant's 
negligence.  The  action  subsequently  came  on  for  trial  on  defend- 
ant's notice,  and  the  complaint  was  dismissed  and  judgment  en- 
tered for  the  defendant  against  the  plaintiff  for  the  sum  of  $68.32 
94N.Y.S.— 12  ,  , 
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costs.  The  plaintiff  and  his  attorney  were  present  in  court  when 
the  complaint  was  dismissed,  but  neglected  and  refused  to  proceed 
with  the  trial.  Thereafter  the  plaintiff  moved  to  open  the  default, 
which  motion  was  granted  upon  condition  that  he  should  within  five 
days  thereafter  pay  $36,  "trial  costs."  He  neglected  to  pay  within 
the  time  specified,  and  asked  for  an  extension,  which  was  granted ; 
and  he  also  neglected  to  pay  the  costs  within  the  extended  time, 
but,  instead,  brought  this  action  in  the  Supreme  Court  to  recover 
upon  the  same  cause  of  action.  Thereupon  the  defendant  moved  to 
stay  the  prosecution  of  this  action  until  the  costs  of  the  prior  action 
had  been  paid.  The  motion  was  denied,  and  the  defendant  has  ap- 
pealed. 

I  think  the  order  should  be  reversed.  Where  the  costs  of  a  mo- 
tion in  an  action  are  directed  to  be  paid,  all  proceedings  on  the 
part  of  the  party  required  to  pay  the  same,  except  to  review  or 
vacate  the  order,  are  stayed,  without  further  direction  of  the  court, 
until  the  payment  thereof.  Section  779,  Code  Civ.  Proc.  The 
same  rule  should  be  applied  to  the  payment  of  costs  in  an  action 
where  another  action  is  commenced  between  the  same  parties  to^ 
recover  upon  the  same  cause  of  action.  Indeed,  such  rule  has 
been  applied  in  numerous  cases.  Cuyler  v.  Vanderwerk,  1  Johns. 
Cas.  247;  Perkins  v.  Hinman,  19  Johns.  237:  Edwards  v.  Ninth 
Ave.  R.  Co.,  22  How.  Prac.  444;  Richards  v.  White,  27  How.  Prac. 
155 ;  Spaulding  v.  American  Wood  Board  Co.,  68  App.  Div.  315, 
68  N.  Y.  Supp.  946 ;  Barton  v.  Speis,  73  N.  Y.  133.  The  defendant, 
having  successfully  defended  the  prior  action,  is  entitled,  before  it 
is  put  to  the  trouble  and  expense  of  defending  this  one,  to  receive 
such  indemnity  as  the  costs  of  the  former  action  will  afford.  The 
motion  was  made  promptly,  and  before  an  answer  was  interposed. 

The  case  is  clearly  distinguishable  from  Dare  v.  Murphy,  18  Abb. 
N.  C.  466.  There  there  was  proof  to  the  effect  that  the  former 
action  was  dismissed  by  reason  of  the  negligence  of  the  plaintiff's 
attorney,  and  there  was  also  a  question  as  to  whether  the  issues  in- 
volved in  the  two  actions  were  identical.  Here  no  such  questions 
arise.  The  cause  of  action  set  out  in  the  complaint  in  the  City 
Court  and  the  one  set  out  in  the  complaint  in  this  court  are  pre- 
cisely the  same,  and  no  claim  is  made  that  the  action  in  the  City 
Court  was  dismissed  for  a  fault  other  than  the  plaintiff's. 

I  am  of  the  opinion  that  the  order  appealed  from  should  be  re- 
versed, with  $10  costs  and  disbursements,  and  the  motion  granted, 
with  $10  costs. 

O'BRIEN  and  INGRAHAM,  JJ.,  concur.    HATCH,  J.,  dissents. 

(105  App.  Div.  329.) 

SHAW  V.  YOUMANS  et  al. 

(Supreme  CJotirt,  AppeUate  Division,  Third  Department.    May  23,  1905.) 

M0BTGAGE&—F0BECLOSUBE— Payment  of  Taxes. 

Plaintiff  In  action  to  foreclose  a  mortgage,  who  purchased  the  prop- 
erty at  the  sale,  may  not  waive  the  provision  of  the  interlocutory  Judg- 
ment, made  pursuant  to  Code  Olv.  Proc.  |  1676,  that  the  taxes  be  paid 
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out  of  the  proceeds  of  sale,  so  as  to  throw  the  payment  thereof  on  the 
owner  of  the  equity  of  redemption. 

Appeal  from  Special  Term,  Delaware  County, 

Action  by  Emma  R.  Shaw  against  George  W.  Youmans  and  oth- 
ers. BVom  an  order  made  on  motion  of  defendant  Youmans,  plain- 
tiff appeals.    Affirmed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

Wager  &  Fisher,  for  appellant. 

G.  W.  &  F.  W.  Youmans,  for  respondent, 

HOUGHTON,  J.  The  appeal  is  from  an  order  directing  a  referee 
appointed  to  sell  to  pay  the  taxes  on  the  property  covered  by  the 
mortgages.  Youmans,  the  defendant,  was  the  owner  of  the  equity 
of  redemption.  The  interlocutory  judgment  entered  against  him 
provided  that  the  referee  should  pay  out  of  the  proceeds  of  the  sale 
all  taxes  and  assessments.  In  this  respect  the  judgment  was  in 
conformity  to  the  directions  of  section  1676  of  the  Code  of  Civil 
Procedure.  The  plaintiff  purchased  the  premises  at  the  sale,  and 
the  referee  failed  to  pay  the  taxes,  which  were  a  lien  against  the 
property,  and  they  were  in  process  of  collection  against  the  owner 
of  the  equity,  Youmans.  Thereupon  he  moved  that  the  court  di- 
rect the  referee  to  pay  the  taxes  as  he  was  commanded  by  the  judg- 
ment to  do,  and  the  court  so  ordered.  The  plaintiff  claims  that  she 
can  waive  the  payment  of  the  taxes,  and  that  the  provisions  of  the 
Code  and  of  the  judgment  were  for  her  benefit  alone,  and  cites  as 
authority  for  the  proposition  the  case  of  Morgan  v.  Fullerton,  9 
App.  Div.  233,  41  N.  Y.  Supp.  4:65.  In  that  case  the  purchaser  and 
the  plaintiff  agreed  that  the  sale  should  be  made  subject  to  doubtful 
assessments,  and  waived  their  payment.  The  village  attempted  to 
compel  the  referee  to  comply  with  the  judgment  and  pay  the  assess- 
ments. The  court  said  the  municipality  had  no  interest  in  the  judg- 
ment, which  only  affected  the  parties  thereto.  The  taxes  levied 
were  primarily  payable  from  the  personal  property  found  upon  the 
premises  whether  the  owner  of  the  equity  might  be  the  owner  or 
not,  but  when  the  sale  was  actually  made  pursuant  to  the  directions 
of  the  judgment  that  all  taxes  which  were  levied  should  be  paid 
from  the  proceeds  of  sale  it  became  the  duty  of  the  referee  to  pay 
them  in  compliance  with  the  provisions  of  the  judgment.  The  de- 
fendant, as  a  party,  had  an  interest  in  the  judgment  against  him  be- 
ing observed  and  carried  out.  He  stood  content  with  it  as  entered. 
But  if  it  had  not  contained  the  provisions  as  to  the  payment  of 
taxes  which  were  liens,  he  might  have  objected  that  it  did  not  con- 
form to  section  1676  of  the  Code,  and  appealed  or  moved  to  correct 
it.  One  party  cannot  waive  the  provisions  of  a  judgment  benefiting 
the  other  party  to  it.  The  mortgagor  or  owner  of  the  equity  owed 
no  duty  to  the  mortgagee,  in  the  absence  of  a  provision  in  the  mort- 
gage to  that  effect,  to  preserve  the  lands  against  taxes  and  the 
crowding  out  of  the  lien  of  the  mortgage.  Cornell  v.  Woodruff, 
77  N.  Y.  206.    The  judgment  was  in  conformity  tg  |.hj  ^rovisions^ 
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of  the  Code  with  respect  to  paying  taxes.  It  was  binding  on  the 
parties,  and  one  party  could  not  waive  any  of  its  provisions  to  the 
prejudice  of  the  other.  The  plaintiff  could  not  come  in  and  say 
that  she  waived  payment  of  the  taxes,  which  waiver  would  have 
the  effect  of  throwing  the  taxes  upon  another  party,  who  would  be 
relieved  and  protected  if  the  provisions  of  the  judgment  were  car- 
ried out. 

The  order  was  correct,  and  should  be  affirmed,  with  $10  costs  and 
disbursements.    All  concur. 


BOGERT  v.  BOARD  OF  EDUCATION  OF  CITY  OF  NEW  YORK. 

(Supreme  Court,  Appellate  DlylBlon,  Second  Department    Jane  9,  1005.) 

1.  Municipal  CospoaATiONS— Schools— Teacher  Employed  at  Tdce  of  Cozt- 

80LIDATI0K— PEBSON  HOLDINQ  OFTICE  FOB  DEFINITE  TEBM. 

Plaintiff  was  employed  under  a  yearly  contract  as  a  teacher  in  a  town 
which  became  a  part  of  the  city  of  Brooklyn  during  the  year  covered 
by  the  contract  Thereafter  he  continued  to  serve  as  teacher,  without 
any  contract  or  agreement  as  to  term  of  service.  While  so  serving,  the 
city  of  Brooklyn  was  on  January  1,  1808,  made  part  of  the  city  of  New 
York,  by  Laws  1897,  p.  880,  c.  878.  In  June,  1897,  a  committee  of  the 
Brooklyn  school  board  recommended  the  assignment  of  plaintiff  to  cer- 
tain duties  for  a  term  commencing  in  September,  1897,  and  ending  June 
80,  1898.  This  committee  subsequently  reported  under  the  heading, 
"Appointments  for  Specified  Time,"  and  the  school  board  later  granted 
the  plaintiff  a  certificate  entitling  him  to  occupy  the  position  to  which 
he  had  been  recommended.  It  did  not  appear  that  plaintiff  had  any 
knowledge  of  this  action  of  the  committee  and  board.  Held,  that  on 
January  1,  1898,  when  Brooklyn  became  part  of  the  city  of  New  York, 
plaintiff  was  not  a  person  holding  office  for  a  definite  term,  within  New 
York  City  Charter,  |  1117  (page  4(V4),  providing  that  after  consolidation 
all  teachers  should  continue  to  hold  their  positions,  but  that  all  persons 
transferred  to  the  service  of  the  consolidated  city  who  should  hold  office 
for  definite  terms  should  be  transferred  for  the  remainder  of  their  terms 
only. 

X  Sahe—Reappointment. 

A  teacher  was  employed  for  an  indefinite  term  by  the  city  of  Brooklyn 
at  the  time  it  became  a  part  of  New  York.  After  consolidation  the  school 
board  of  the  city  of  Brooklyn  appointed  the  teacher  to  a  certain  grade 
for  a  definite  period  of  one  year.  New  York  City  Charter  (Laws  1897, 
p.  404,  c.  378)  §  1117,  provided  that  all  teachers  serving  in  the  public 
school  system  of  any  part  of  the  city  of  New  York  at  the  time  of  con- 
solidation should  continue  to  hold  their  positions.  Section  1114  author- 
ized the  removal  of  teachers  by  trial  upon  charges  properly  preferred. 
Held,  that  the  teacher's  status  was  not  affected  by  the  appointment  for 
one  year  made  after  consolidation,  but  that,  as  he  was  employed  as  a 
teacher  at  the  time  of  consolidation,  he  could,  under  the  section  cited, 
be  removed  only  in  the  manner  provided  by  section  1114  (page  403). 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Frank  M.  Bogert  against  the  board  of  education  of 
the  city  of  New  York.  From  a  judgment  for  plaintiff  (89  N.  Y. 
Supp.  737),  and  from  an  order  denying  a  motion  for  a  new  trial, 
defendant  appeals.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, RICH,  and  MILLER,  JJ. 
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William  Hughes  (James  D.  Bell,  on  the  brief),  for  appellant. 
Lavinia  Lally,  for  respondent. 

RICH,  J.  The  action  was  brought  to  recover  salary  alleged  by 
plaintiff  to  be  due  and  owing  him  for  services  rendered  as  a  teach- 
er in  the  public  schools  of  Greater  New  York  from  July  1,  1898, 
to  December  26,  1901,  when  this  action  was  commenced ;  and  this 
appeal  is  from  a  judgment  entered  therein  by  direction  of  the  court, 
and  from  the  order  denying  defendant's  motion  for  a  new  trial. 
On  January  20,  1872,  the  plaintiff  received  a  state  normal  school 
certificate,  which  was  indorsed  by  the  Superintendent  of  Public 
Instruction,  which  was  never  revoked  or  annulled.  This  certifi- 
cate is  made  by  law  conclusive  evidence  of  his  qualification  and 
ability  to  teach  any  common  school  in  the  state,  and  vested  in  him 
the  right  to  teach,  upon  being  properly  employed.  In  1890  he 
served  as  a  teacher  and  principal  of  a  common  school  in  the  town 
of  New  Utrecht,  Kings  county,  under  an  employment  for  one  year, 
evidenced  by  the  written  memorandum  required  by  law,  which  em- 
ployment was  continued  from  year  to  year.  July  1,  1894,  the  town 
of  New  Utrecht  became  part  of  the  city  of  Brooklyn,  under  the 
provisions  of  chapter  451,  p.  931,  of  the  Laws  of  1894,  section  13 
of  which  provided : 

"The  public  school  teachers  in  the  public  schools  of  the  district  hereby  an- 
nexed  at  the  time  of  the  taking  effect  of  this  act,  holding  certificates  of  qual- 
ificatlons,  granted  in  accordance  with  the  laws  of  the  state  of  New  York, 
shall  not  be  subject  to  further  examination  while  said  certificates  are  in  fult 
force,  unless  a  teacher  desires  an  examination  for  the  purpose  of  obtaining 
a  certificate  of  a  higher  grade." 

The  plaintiff  continued  as  a  principal,  and  taught  the  school  after 
as  he  had  before  the  statute  took  effect,  with  no  act  on  the  part  of 
the  school  authorities  of  Brooklyn  affecting  or  in  any  manner  re- 
lating to  him  or  his  position,  until  January  8,  1897,  when  the  board 
of  education  passed  a  resolution  authorizing  the  Superintendent  of 
Public  Instruction  to  grant  to  plaintiff  (among  other  teachers)  a 
certificate  equivalent  to  Head  of  Department  A  certificates,  in  ac- 
cordance with  article  12,  §§  1,  4,  of  the  by-laws ;  such  certificate  to  be 
issued  for  a  term  not  longer  than  one  year,  but  which  could  be  re- 
newed from  year  to  year,  provided  the  work  of  the  holder  continued 
to  be  satisfactory,  and  he  was  retained  in  the  service  of  the  board 
of  education.  Such  certificates,  by  the  terms  of  the  resolution,, 
entitled  the  holders  to  the  maximum  pay  for  heads  of  departments,, 
but  "shall  not  entitle  them  to  act  as  principals  of  schools  outside  the 
Twenty-Ninth,  Thirtieth,  Thirty-First  and  Thirty-Second  Wards/' 
On  June  18, 1897,  a  local  committee,  apparently  acting  in  conformity 
with  this  resolution,  submitted  to  the  committee  on  teachers  of  the 
board  of  education  certain  changes  in  the  teachers  of  school  No. 
105  (the  school  in  which  the  plaintiff  was  then  principal),  which  ap- 
pointed plaintiff  as  head  of  the  department,  with  the  grade  of  branch 
principal,  and  assignment  to  classes  7  and  8  G.  M. ;  stating  the  date 
of  commencement  of  service  as  September  13,  1897,  and  that  both 
service  and  pay  ceased  on  June  30, 1898.     This  report  was  endorsed : 
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"Regular  as  to  Certificates.  William  H.  Maxwell,  Superintendent. 
J.  Weir,  Jr." — ^the  latter  being  a  member  of  the  committee  on  teach- 
ers. The  committee  on  teachers  subsequently  reported  to  the  board 
of  education,  at  a  meeting  held  June  28,  1897,  under  the  heading, 
"Appointments  for  Specified  Time";  "School  No.  105;  Name  of 
Teacher,  Frank  M.  Bogert  [the  plaintiff] ;  Grade,  Branch  Prin- 
cipal ;   Date,  Sept.  13  to  June  30." 

On  January  1,  1898,  the  city  of  Brooklyn  was  made  part  of  the 
city  of  New  York,  by  the  provisions  of  chapter  378,  p.  380,  of  the 
Laws  of  1897.  By  subdivision  2  of  section  1061  of  this  statute  the 
board  of  education  of  the  city  of  Brooklyn  was  made  the  "school 
board"  of  the  borough  of  Brooklyn,  and  its  members  were  con- 
tinued in  office  until  the  expiration  of  the  terms  for  which  they  were 
appointed,  when  their  successors  were  to  be  appointed  by  the  may- 
or. Their  powers,  duties,  and  functions  as  such  board  of  education 
continued  until  February  1,  1898,  when  they  terminated,  and  there- 
after such  board  possessed  only  the  powers  and  functions  vested  in 
the  "School  board"  by  the  statute.  On  January  25,  1898,  while  it 
yet  was  authorized  to  exercise  the  powers  and  functions  vested  in 
said  board  of  education  of  the  city  of  Brooklyn,  it  adopted  a  resolu- 
tion in  the  following  language : 

"Resolved,  that  the  Superintendent  of  Puhllc  Instruction  be  and  hereby  Is 
authorized  to  grant  to  James  S.  Morey,  John  F.  Harris,  Frank  M.  Bogert 
[plaintiff]  and  Moses  Becker,  Jr.,  special  permanent  certificates  equivalent 
to  head  of  department  certificates.  Such  certificates  shall  entitle  the  holders 
to  receive  the  maximum  pay  for  heads  of  departments,  but  shall  not  entitle 
them  to  act  as  principals  of  schools  having  more  than  nine  classes  nor  to  be 
transferred  to  schools  outside  the  Twenty-Ninth,  Thirtieth,  Thirty-First  and 
Thirty-Second  Wards." 

Plaintiff  continued  in  the  public  school  service,  as  principal  and 
teacher  of  school  No.  105,  until  June  30,  1898,  when  he  received  a 
notice  from  the  city  superintendent  of  schools  of  the  city  of  New 
York  that  his  services  would  be  no  longer  required,  and  that  he 
was  ineligible  to  any  position  in  the  schools  of  that  city;  and  he  was 
not  thereafter  permitted  to  serve  as  the  head  of  a  department,  prin- 
cipal, or  to  teach,  except  at  irregular  intervals,  as  a  substitute,  when 
vacancies  existed. 

I  cannot  concur  in  the  contention  of  counsel  for  appellant  that 
respondent  was  a  "person  holding  office  for  a  definite  term"  at  the 
time  the  original  charter  of  Greater  New  York  became  operative. 
The  respondent  had  been  a  principal  and  teacher  in  school  No. 
105  in  the  city  of  Brooklyn  from  July,  1894,  when  the  town  of  New 
Utrecht  was  added  to  that  city,  until  July  1,  1898.  From  July  1 
to  September  1,  1904,  he  was  serving  under  the  contract  made  with 
the  trustees  of  the  town  on  June  1,  1893,  which  became  operative 
September  1, 1893,  and  remained  in  force,  by  its  terms,  for  one  year. 
Thereafter  he  had  no  contract,  understanding,  or  agreement  with 
the  board  of  education  of  the  city  of  Brooklyn  as  to  the  term  of  serv- 
ice, or  any  of  the  details  connected  with  his  service,  and  he  is  not 
shown  to  have  had  any  knowledge  of  the  proceedings  of  the  com- 
mittees of  the  board  of  education  in  1897.     He  was  not,  therefore. 
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at  the  time  the  charter  went  into  effect,  employed  for  a  "definite 
term,"  nor  was  he  holding  "office  for  a  definite  term,"  within  the 
meaning  of  those  words  as  used  in  section  1117  of  the  original 
charter.  He  was  an  employe,  merely,  not  an  officer.  His  term 
of  employment  was  not  fixed  or  definite,  and  not  within  the  section 
limitation.  If  appellant's  claim  that  respondent's  appointment  by 
the  board  of  education  as  branch  principal  of  school  No.  105  for  a 
period  covering  one  school  year,  from  September  13,  1897,  to  June 
30,  1898,  was  valid  and  binding  upon  the  respondent,  and  was  in  no 
manner  changed  or  aifected  by  his  permanent  appointment  on  Jan- 
uary 25,  1898,  as  the  head  of  a  department,  and  entitled  to  act  as 
the  principal  of  a  school  not  having  more  than  nine  classes,  in  the 
named  wards,  which  class  and  grade  he  was  at  the  time  of  such  ap- 
pointment teaching  and  serving  as  the  principal,  were  conceded,  it 
would  not  aid  the  contention  of  the  appellant,  for  the  reason  that 
when  the  priginal  charter  was  enacted,  and  when  it  became  opera- 
tive, the  respondent  concededly  was  a  "teacher  in  the  public  school 
system"  of  the  city  of  Brooklyn,  which  became  "part  of  the  city 
of  New  York"  by  the  provisions  of  the  charter,  and  by  section  1117 
was  continued  in  his  position  as  principal  and  teacher  of  school  No. 
105,  entitled  to  the  compensation  for  his  services  he  was  then  re- 
ceiving or  that  might  thereafter  be  provided  for  such  position,  and 
could  not  be  removed,  or  his  services  dispensed  with,  except  upon 
preferred  and  established  charges  of  "gross  misconduct,  insubordi- 
nation, neglect  of  duty  or  general  inefficiency,"  in  the  manner  pro- 
vided by  section  1114.  It  was  entirely  immaterial  in  what  manner 
or  for  what  term  the  respondent  was  employed  at  the  time  the  char- 
ter took  effect.  Its  only  requirement,  to  entitle  the  respondent  to 
its  protection  from  summary  removal,  was  that  he  should  then  be  a 
teacher  in  the  public  school  system  of  the  city  of  Brooklyn.  The 
distinction  between  the  tenure  of  office  of  teachers,  and  persons  not 
teachers,  under  the  provisions  of  the  section,  is  pointed  out  by  the 
Court  of  Appeals  in  People  ex  rel.  Callahan  v.  Bd.  Education,  174 
N.  Y.  174,  175,  66  N.  E.  675 ;  and  the  further  conclusion  reached  by 
that  court,  that  the  sections  cited  had  for  their  object  the  permanent 
protection  of  teachers  in  the  tenure  of  their  positions,  unless  re- 
moved for  cause  after  a  trial  upon  preferred  charges,  commends 
itself  to  us  as  being  the  only  proper  construction  that  can  be  given 
this  statute. 

It  is  not  pretended  by  appellant  that  charges  were  ever  preferred 
or  any  proceedings  taken  under  the  provisions  of  these  sections  to 
remove  the  respondent,  or  that  any  reason  for  such  action  existed. 
The  statute  which  transferred  respondent  to  the  public  school  serv- 
ice of  the  city  of  New  York,  as  a  teacher,  protected  him  in  the  tenure 
of  his  position,  and  prohibited  his  removal,  unless  upon  charges. 
The  respondent  held  a  diploma  issued  by  the  State  Normal  School 
to  him  as  a  graduate,  indorsed  by  the  Superintendent  of  Public 
Instruction,  which,  until  revoked  or  annulled,  conclusively  estab- 
lished his  fitness  and  qualifications  as  a  teacher,  under  which  he  had 
taught  for  more  than  25  years,  both  as  teacher  and  principal,  4 
years  of  which  time  had  been  spent  in  one  school  in  the  city  of 
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Brooklyn,  which  could  not  be  limited  in  the  absence  of  clear  stat- 
utory authority.  Steinson  v.  Board  of  Education,  49  App.  Div.  160, 
63  N.  Y.  Supp.  128.  And  he  was  not  subject  to  further  examination 
while  his  certificate  was  in  full  force  and  unrevoked.  Laws  1894, 
p.  931,  c.  451,  §  13. 

The  learned  trial  justice  adopted  the  proper  measure  of  damages. 
The  appellant  and  its  officers,  through  an  erroneous  construction 
of  the  statute,  assumed  to  exercise  a  power  which  they  did  not  pos- 
sess, and  the  disposition  of  the  case  by  the  trial  court  was  correct. 

The  judgment  and  order  appealed  from  should  therefore  be  af- 
firmed, wiUi  costs.    All  concur. 


(105  App.  Dlv.  36a) 

POWERS  T.  METROPOLITAN  ST.  RT.  CO. 

(Supreme  Court,  Appellate  Division,  First  Department    Jade  9,  1905.) 

1.  WiTNCBSES— WaIVKB  OW  PbIVILCGB. 

Plaintiff,  by  having  the  physician  who  attended  him  testify  to  the  ex- 
amination made  immediately  after  the  accident,  and  his  then  condition, 
waives  his  privilege,  so  that  defendant  may  have  the  physician  testify 
as  to  plaintifTs  subsequent  condition  resulting  from  the  accident 

[Ed.  Note.— For  cases  in  point,  see  vol  50,  Cent  Dig.  Witnesses,  |  782.] 

2.  Habmlesb  Ebbob. 

The  court  not  having  receded  from  its  erroneous  position  that  defend- 
ant had  no  right  to  examine  plaintiff's  physician,  who  had  testified  as 
to  plaintiff's  condition  Immediately  after  the  accident,  as  to  bis  subse- 
quent condition  resulting  from  the  accident,  the  error  in  excluding  the 
testimony  cannot  be  held  harmless  because  other  evidence  of  such  con- 
dition was  admitted. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Geoffrey  Powers  against  the  Metropolitan  Street  Rail- 
way Company.  From  a  judgment  on  a  verdict  for  plaintiff  for 
$5,000,  and  from  an  order  denying  a  motion  for  new  trial,  defend- 
ant appeals.    Reversed. 

Argued  before  HATCH,  McLAUGHLIN,  O'BRIEN,  and  IN- 
GRAHAM,  JJ. 

Joseph  P.  Cotton,  Jr.,  for  appellant. 
Franklin  Pierce,  for  respondent. 

O'BRIEN,  J.  We  are  of  the  opinion  that  this  judgment  must 
be  reversed  for  an  error  of  the  trial  court  in  excluding  certain  tes- 
timony offered  by  the  defendant.  The  action  is  to  recover  damages 
for  personal  injuries  sustained  by  the  plaintiff  through  the  alleged 
negligence  of  the  defendant.  On  February  11,  1898,  one  of  its  cars 
collided  with  a  carriage  driven  by  the  plaintiff,  he  was  thrown  to 
the  ground  and  injured,  and  immediately  after  the  accident  was  tak- 
en to  the  Presbyterian  Hospital.  For  the  purpose  of  proving  the 
extent  and  nature  of  his  injuries  he  called  as  a  witness  Dr.  Cook, 
the  surgeon  at  the  hospital,  who  examined  and  treated  him  at  that 
time.  After  the  doctor  had  been  sworn,  and  before  his  direct  exam- 
ination was  begun,  plaintiff's  counsel  stated  that  he  called  the  wit- 
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ness  for  a  special  purpose,  and  asked  that  the  cross-examination  be 
limited  to  that  purpose ;  but  he  did  not  state  what  the  purpose  was. 
The  witness,  in  response  to  questions  put  to  him  by  plaintiff's  coun- 
sel, then  testified  that  he  had  charge  of  the  plaintiff  wL  .e  in  the 
hospital,  and  upon  being  handed  a  card  he  stated  that  the  memo- 
randum upon  it  was  in  his  handwriting,  was  made  at  the  time  the 
plaintiff  was  in  the  hospital,  and  that  it  expressed  his  opinion  at  that 
time  of  the  plaintiff's  condition;  that  it  was  a  diagnosis  of  the 
case ;  and  that  without  reference  to  it  he  could  not,  from  memory, 
state  plaintiff's  condition  at  that  time.  After  examining  the  card, 
however,  the  doctor  testified  as  follows : 

"I  will  state  that  he  had  phlebitis,  contusion  and  thrombosis  of  the  saph- 
enous veins.  Phlebitis  means  an  inflammation  of  the  veins;  contusions, 
means  bruises ;  thrombosis  of  the  saphenous  veins,  that  there  are  clots  in  the 
saphenous  veins.  The  saphenous  veins  are  the  large  veins  which  drain  the 
vein  system  of  the  legs  and  thighs.*' 

So  far  as  appears,  the  card  itself  was  neither  offered  nor  received 
in  evidence,  and  its  only  purpose  was  to  refresh  the  witness'  mem- 
ory, so  that  he  might  be  able  to  testify  as  to  the  nature  and  extent 
of  the  plaintiff's  injuries  shortly  after  the  accident,  information  as 
to  which  he  had  ascertained  while  examining  and  treating  him 
professionally.  Upon  cross-examination  the  doctor  testified  that 
he  was,  at  the  time  of  the  trial,  February,  1904,  connected  with  the 
Vanderbilt  Clinic,  and  that  he  had  seen  the  plaintiff  there,  and  had 
examined  and  treated  him  there  professionally  off  and  on  for  the 
past  few  years.  An  attempt  to  elicit  information  from  him  as  to 
plaintiff's  condition  while  attending  the  Vanderbilt  Clinic  was  un- 
successful, owing  to  the  objections  of  plaintiff's  counsel,  the  testi- 
mony being  excluded  as  not  proper  on  cross-examination.  After 
plaintiff  had  rested,  the  doctor  was  again  called,  this  time  as  a 
witness  for  the  defendant,  and,  having  repeated  that  he  had  seen 
the  plaintiff  at  the  Vanderbilt  Clinic  during  and  subsequent  to  1900, 
he  was  asked  to  state  what  he  had  observed  as  to  his  condition  dur- 
ing that  period.  This  was  objected  to  by  the  plaintiff  as  incompe- 
tent under  section  834  of  the  Code  of  Civil  Procedure,  and  after  the 
doctor  had  stated  to  the  court  that  the  information  which  he  had 
been  asked  to  give  was  information  acquired  during  his  professional 
attendance  upon  the  plaintiff,  and  was  necessary  to  enable  him  to 
professionally  treat  and  prescribe  for  the  plaintiff,  the  court  sus- 
tained the  objection ;  saying :  "I  shall  exclude  any  testimony  of 
the  plaintiff's  condition  by  the  doctor  where  the  information  was 
received  by  the  doctor  while  in  professional  attendance,  and  where 
such  information  was  necessary  to  the  professional  treatment  of 
the  plaintiff  bv  the  doctor,"  To  this  ruling  the  defendant  excepted, 
and  we  are  of  the  opinion  that  the  exception  was  well  taken.  The 
plaintiff  had  called  Dr.  Cook  as  his  own  witness,  and  had  examined 
him  as  to  his  condition  immediately  after  the  accident  for  the  pur- 
pose of  showing  the  nature  and  extent  of  his  injuries.  By  calling 
out  this  testimony  the  plaintiff  waived  the  privilege  granted  him 
under  section  834  of  the  Code  of  Civil  Procedure,  and  authorized 
the  physician  to  disclose  all  the  information  acquired  while  in  at- 
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tendance  upon  him  professionally.  Having  once  waived  his  privi- 
lege, and  introduced  the  physician's  testimony  as  to  his  injuries, 
the  plaintiff  could  not  again  claim  the  benefit  of  the  privilege  for 
the  purpose  of  excluding  other  testimony  by  the  same  physician  as 
to  the  development  and  progress  of  the  same  injuries  at  a  subse- 
quent date.  The  plaintiff  himself  testified  that  his  attendance  at 
the  Vanderbilt  Clinic  and  the  medical  treatment  there  received  was 
made  necessary  by  the  injuries  caused  by  the  accident,  and  he  asked 
for  a  verdict,  the  amount  of  which  he  sought  to  base  upon  the  al- 
legation that  he  had  not  recovered  from  the  injuries  at  the  time 
he  was  at  the  clinic.  Having  opened  the  door  to  let  in  the  testimony 
of  his  physican  as  to  the  injuries  at  one  time,  he  could  not  again 
close  it  so  as  to  exclude  the  testimony  of  the  same  physician  which 
related  to  the  progress  and  development  of  those  injuries.  It  ap- 
pears that  Dr.  Cook  at  the  time  of  the  trial  was  in  attendance  as  an 
expert  for  the  defendant,  and  the  plaintiff  doubtless  feared  that  his 
opinion  might  be  biased  by  that  fact,  and  his  testimony  might, 
therefore,  be  prejudicial  to  plaintiff's  cause  of  action;  but,  while 
that  fact  might  have  a  bearing  upon  the  weight  to  be  given  to  the 
testimony,  it  was  not  a  ground  for  excluding  it.  Plaintiff  saw  fit 
to  rely  upon  the  doctor  to  testify  as  to  the  examination  made  imme- 
diately after  the  accident,  and  the  condition  then  existing.  Having 
done  this,  he  could  not  close  the  doctor's  lips  as  to  a  condition  ex- 
isting subsequent  thereto,  when  that  condition,  according  to  his 
own  claim,  resulted  from  those  injuries.  The  plaintiff  could  not 
sever  his  privilege  so  as  to  waive  it  in  part  and  retain  it  in  part. 
Having  once  waived  it  upon  the  trial,  it  then  ceased  to  exist,  either 
partially  or  entirely,  at  least  so  far  as  that  trial  was  concerned. 
Rauh  V.  Deutscher  Verein,  29  App.  Div.  483,  51  N.  Y.  Supp.  985 ; 
Morris  v.  N.  Y.  R.  R.  Co.,  148  N.  Y.  88,  42  N.  E.  410,  61  Am.  St- 
Rep.  675. 

We  have  not  overlooked  the  suggestion  of  the  respondent  that, 
even  though  the  objections  were  improperly  sustained,  still  no  harm 
resulted  to  the  defendant,  because  the  evidence  offered  was  subse- 
quently allowed  to  come  before  the  jury.  Even  if  that  were  true, 
yet  the  fact  remains  that  the  court  nowhere  receded  from  the  rul- 
ing which  it  made  that  the  defendant  had  no  right  to  examine  Dr. 
Cook  as  to  plaintiff's  condition  while  he  was  at  the  Vanderbilt 
Clinic,  and  we  cannot  determine  the  extent  of  the  prejudice  which 
resulted  to  the  defendant  by  improperly  sustaining  objections  to 
these  questions,  which  in  a  direct  and  specific  manner  would  have 
enabled  the  defendant  to  place  before  the  jury,  as  we  think  it  had 
a  right  to  do,  the  condition  of  the  plaintiff  discovered  by  the  doctor 
at  the  time  referred  to.  We  cannot  say  that  the  error  in  excluding 
the  testimony  was  not  prejudicial  to  the  defendant. 

For  this  erroneous  ruling,  therefore,  the  judgment  and  order  ap- 
pealed from  must  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event.    All  concur. 
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NATIONAL  CONTRACTING  CO.  V.  HUDSON  RIVER  WATER  POWER  00. 

(Supreme  Court,  Special  Term,  New  Tork  County.    June,  1905.) 

L  Appeai^—Secueitt— Limitation. 

Code  Civ.  Proc.  §  1312,  provides  that  where  an  appeal  Is  taken  the  court 
may  make  an  order  dispensing  with  or  limiting  the  security  required  to 
stay  the  execution  of  the  Judgment,  and  that  where  the  appellant  Is  an 
executor  or  administrator,  or  acting  in  another's  right,  the  security  may 
be  dispensed  with  or  limited,  and  that  the  aggregate  sum  In  which  one 
or  more  undertakings  are  required  to  be  given  may  be  limited  to  not 
less  than  $50,000,  where  it  would  otherwise  exceed  that  sum.  Held,  that 
in  the  discretion  of  the  court  a  motion  for  an  order  limiting  the  amount 
of  security  to  stay  the  execution  of  the  Judgment  may  be  granted,  though 
appellant  does  not  act  in  another's  right. 

2.  Sake— nJuBisDicTioN  to  Grant  Motion. 

The  fact  that  a  motion  to  limit  the  security  had  been  made  before  an 
appeal,  and  denied,  and  no  leave  to  renew  obtained,  was  no  ground  why 
the  motion  could  not  be  made  on  appeal. 

Action  by  the  National  Contracting  Company  against  the  Hudson 
River  Water  Power  Company.  Motion  by  defendant,  under  Code 
Civ.  Proc.  §  1312,  to  limit  the  amount  of  security  to  stay  the  exe- 
cution of  the  judgment.     Motion  granted. 

See  70  N.  Y.  Supp.  685. 

Kellogg  &  Rose  (L.  Laflin  Kellogg,  of  counsel),  for  plaintiff. 
Richard  L.  Hand  (William  N.  Cohen,  of  counsel),  for  defendant. 

GIEGERICH,  J.  The  plaintiff,  after  a  trial  before  a  referee, 
recovered  judgment  against  the  defendant  for  $554,680.43,  from 
which  the  latter  has  appealed,  and  now  moves,  under  section  1312 
of  the  Code  of  Civil  Procedure,  for  an  order  limiting  the  security  re- 
quired to  stay  the  execution  of  the  judgment  pending  the  appeal  to 
the  sum  of  $50,000,  and  staying  execution  until  security  in  such 
limited  amount  may  be  given.  The  section  upon  which  the  defend- 
ant relies  in  making  the  motion  is  as  follows : 

"Sec  1312.  Wbere  an  appeal  is  taken,  as  prescribed  in  title  second  or  fourth 
of  this  chapter,  the  court,  in  or  from  which  the  appeal  is  taken,  or  where 
an  appeal  Is  taken  as  prescribed  in  title  third  or  fifth  of  this  chapter,  the 
court,  to  which  the  appeal  Is  taken,  may,  in  Its  discretion,  make  an  order 
upon  notice  to  the  respondent  dispensing  with  or  limiting  the  security  re- 
quired to  stay  the  execution  of  the  Judgment  or  order  appealed  from  as  fol- 
lows: (1)  Where  the  appellant  is  an  executor,  administrator,  trustee  or 
other  person  acting  in  another's  right,  the  security  may  be  dispensed  with 
or  limited  In  the  discretion  of  the  court.  (2)  The  aggregate  sum  in  which 
one  or  more  undertakings  are  required  to  be  given  may  be  limited  to  not  less 
tlian  fifty  thousand  dollars,  where  it  would  otherwise  exceed  that  sum.'' 

The  first  question  is  whether  this  section  applies  only  to  a  case 
where  the  appellant  is  an  executor,  administrator,  trustee,  or  other 
person  acting  in  another's  right,  or  whether  the  two  subdivisions 
of  the  section  contemplate  two  entirely  different  classes  of  cases; 
the  first  subdivision,  which  authorizes  the  court  to  dispense  alto- 
gether with  security,  applying  in  this  view  only  to  appellants  acting 
in  a  representative  capacity,  while  the  second  subdivision,  which 
authorizes  only  a  modification  of  the  security,  applies  to  all  cases, 
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irrespective  of  the  capacity  of  the  appellant,  where  a  proper  case  is 
made  out  appealing  to  the  discretion  conferred  upon  the  court  by 
that  subdivision.  On  behalf  of  the  plaintiff  it  is  argued  that  the 
Court  of  Appeals,  in  Butler  v.  Jarvis,  117  N.  Y.  116,  22  N.  E.  561, 
construed  this  section  adversely  to  the  defendant's  claim.  In  that 
case,  after  quoting  the  section  in  question,  the  court  observed,  at 
page  117  of  117  N.  Y.,  page  562  of  22  N.  E. : 

"The  defendant  plainly  does  not  bring  himself  within  this  section.  In  de- 
fending the  action  and  bringing  the  appeal  he  Is  not  acting  *ln  another's 
right*  •  •  •  The  Judgment  appealed  from  Is  against  him  Individually 
and  as  committee,  and  he  is  bound  in  his  own  right  to  the  extent  of  his 
property  or  ability  to  pay  It.  To  bring  himself  within  this  section,  he  should 
have  shown  that  he  was  defending  the  rights  of  the  lunatic  or  his  representa- 
tives, and  that  be  was  acting  In  their  right  and  not  In  his  own." 

This  language  might  seem,  at  first  glance,  to  hold  that  neither 
subdivision  of  the  section  applies  to  appellants  other  than  those 
acting  in  a  representative  capacity,  but  an  examination  of  the  facts 
in  the  case  shows  that  an  attempt  was  there  made  to  bring  the  ap- 
pellant within  subdivision  1,  and  that  the  order  made  had  dispensed 
with  security.  In  my  opinion,  the  effect  of  that  decision  is  accurate- 
ly expressed  in  the  official  headnote,  which  is  as  follows : 

"To  bring  himself  within  the  provision  of  the  Code  of  Civil  Procedure  (sec- 
tion 1312)  authorizing  an  appellate  court  In  Its  discretion  to  dispense  with  the 
security  required  to  stay  execution  upon  a  Judgment  appealed  ftom  where 
the  appellant  Is  an  executor,  administrator,  trustee,  or  other  person  acting 
In  another's  right,  'the  appellant  must  show  that  he  Is  defending  such  right'  "^ 

There  are  good  reasons  manifest  why  the  Legislature  should  have 
intended  to  make  a  distinction  between  two  classes  of  appellants, 
allowing  the  court  to  dispense  altogether  with  security  in  the  one 
case  and  restricting  its  discretion  in  the  other  case  to  reducing  the 
security  to  a  minimum  amount  in  instances  where  it  would  "other- 
wise" (that  is  to  say,  under  the  usual  rule  as  to  security)  exceed 
that  sum.  Cases  might  easily  arise  where  a  representative  would 
be  unwilling  or  unable  to  furnish  any  security  necessary  to  effect 
a  stay  of  execution  of  the  judgment,  but  where,  nevertheless,  justice 
might  require  that  such  a  stay  be  granted  pending  an  appeal.  On 
the  other  hand,  while  a  case  could  hardly  arise  in  which  an  appellant 
acting  in  his  own  right  would  not  be  able  to  furnish  a  certain 
amount  of  security,  it  might  easily  result,  where  the  judgment  was 
one  of  great  size,  that  there  would  be  an  inability  to  give  the  full 
and  ordinary  amount  of  security.  It  should  further  be  observed 
that  unless  the  Legislature  had  the  intention  of  providing  for  two 
separate  classes  in  the  two  subdivisions,  and  not  a  single  class, 
namely,  appellants  acting  in  a  representative  capacity,  it  is  difficult 
to  see  why,  after  conferring  upon  the  courts  plenary  discretion  in 
the  first  subdivision  to  either  limit  or  dispense  entirely  with  security, 
it  should,  in  the  second  subdivision,  impose  restrictions  upon  such 
discretion  in  limiting  the  security,  leaving  it  still  unrestricted  in 
the  matter  of  dispensing  with  security.  My  conclusion  is,  therefore, 
that  the  court  has  jurisdiction  to  entertain  this  motion  in  its  dis- 
cretion.   A  preliminary  objection  is  made  that  this  same  motion  has 
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been  previously  denied  by  another  judge,  and  that  no  leave  to  re- 
new has  been  obtained.  It  is  undisputed,  however,  that  that  mo- 
tion was  made  before  the  appeal  was  taken,  and  consequently  the 
case  was  obviously  not  within  the  section  relied  upon,  which  be- 
gins with  the  words  "Where  an  appeal  is  taken."  There  is  nothing 
in  the  memorandum  handed  down  on  the  former  application,  nor 
in  the  order  itself,  to  show  that  the  judge  making  that  decision 
intended  or  needed  to  hold  anything  more  than  that  an  appeal  must 
be  taken  before  the  moving  party  could  in  any  way  invoke  the  sec- 
tion. 

Coming  now  to  the  merits  of  the  motion,  I  am  of  the  opinion  that 
a  proper  case  is  made  out  for  the  exercise  of  the  power  conferred  by 
subdivision  2,  above  quoted.  The  defendant's  plant,  its  power 
house  and  its  dam  across  the  Hudson  river,  are  situated  within  this 
state,  and  are  already  subject  to  the  lien  of  the  judgment;  and  it 
does  not  appear  that  there  is  any  other  property  which  could  be 
reached  in  any  event.  There  is  a  dispute  as  to  the  financial  condi- 
tion of  the  defendant,  it  being  claimed  on  the  one  hand  that  it  is 
insolvent,  and  on  the  other  hand  that  the  bankruptcy  proceedings 
which  have  been  instituted  against  it  were  brought  by  the  plaintiff 
in  an  attempt  to  enforce  payment  of  this  enormous  judgment  with- 
out an  opportunity  to  appeal  being  afforded.  There  are  some  cir- 
cumstances shown  which  indicate  great  zeal  on  the  part  of  the  plain- 
tiff to  throw  the  defendant  into  bankruptcy,  but  I  do  not  undertake 
on  this  motion  to  determine  this  question,  or  what  may  be  the 
significance  and  motive  of  the  course  taken  by  the  plaintiflF  in  the 
bankruptcy  proceedings.  Upon  the  whole  case  I  am  of  the  opinion 
that  some  reduction  should  be  made  in  the  amount  of  security  re- 
quired,  but  do  not  think  it  should  be  to  so  small  an  amount  as  the 
defendant  seeks,  namely,  $50,000.  If  security  for  $200,000  of  the 
judgment  is  required,  necessitating  a  bond  in  the  penal  sum  of 
double  that  amount,  it  will,  on  the  one  hand,  in  all  probability, 
more  than  compensate  the  plaintiff  for  anjr  loss  due  to  delay  in 
being  allowed  to  take  steps  for  the  collection  of  the  judgment,  if 
it  is  finally  affirmed,  and,  on  the  other  hand,  will  materially  relieve 
the  difficulties  under  which  the  defendant  labors,  and  place  more 
easily  within  its  reach  the  obtaining  of  security  necessary  to  stay 
execution  pending  the  appeal.  This  relief  is  granted  on  the  express 
condition  that  there  shall  be  no  application  to  suspend  the  lien  of 
the  judgment  upon  the  defendant's  real  estate. 

Motion  granted  as  indicated,  with  $10  costs  to  abide  the  event. 
Settle  order  on  notice. 
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BROWN  V.  MANHATTAN  RY.  CO. 
(Supreme  Ck)tirt,  Appellate  Division,  First  Department.    Jmie  9,  1905.) 

1.  Damaqbs— PuBADiNO— Pebsonal  Injubibs— Aixeoatiot^s  of  Specific   In- 

JTTBT. 

In  an  action  for  injuries,  the  admission  of  evidence  that  plaintiflC  suf- 
fered from  gastritis  was  erroneous,  where  no  facts  were  stated  in  tlie 
complaint  from  which  it  could  be  inferred  that  plaintiff  had  been  thus 
affected,  but  it  was  alleged  therein  that,  she  had  sustained  a  wound  of 
the  thigh,  extending  to  the  periosteum, '  dividing  the  nerves  and  blood 
vessels  of  the  same,  so  that  she  suffered  loss  of  sensation  and  impeded 
circulation,  was  unable  to  use  her  leg  as  before,  and  sustained  a  severe 
shock  to  her  nervous  system. 

2.  Casbiebs—Injitbies  to  Passe noebs— Violation  of  Statute. 

A  violation  of  Laws  1890,  e.  r>G5,  §  138.  providing  that  no  train  on  an 
elevated  railroad  shall  be  permitted  to  start  until  every  passenger  on  the 
platform  desiring  to  board  or  enter  the  cars  shall  have  actually  boarded 
or  entered  the  same,  does  not  create  a  presumption  of  negligence  against 
the  railroad,  but  is  merely  evidence  to  be  considered  with  other  facts  on 
the  question  of  negligence. 

Ingraham,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Bina  F.  Brown  against  the  Manhattan  Railway  Com- 
pany. From  a  judgment  for  plaintiff,  and  from  an  order  denying  a 
new  trial,  defendant  appeals.     Reversed. 

See  81  N.  Y.  Supp.  755. 

Argued  before  McLAUGHLIN,  PATTERSON,  INGRAHAM^ 
and  LAUGHLIN,  JJ. 

Austen  G.  Fox,  for  appellant. 
J.  Noble  Hayes,  for  respondent 

Mclaughlin,  J.  in  December,  1897,  the  plaintiff  attempted 
to  board  one  of  the  defendant's  trains,  and,  in  doing  so,  one  foot  was 
caught  between  the  moving  train  and  platform,  and  her  leg  and 
ankle  seriously  injured.  She  brought  this  action  to  recover  the 
damages  sustained,  upon  the  ground  that  such  injuries  were  caused 
by  the  defendant's  negligence  in  starting  the  train  before  she  had 
succeeded  in  getting  onto  it.  She  had  a  recovery,  and  defendant 
has  appealed.  She  also  had  a  recovery  on  a  former  trial,  which 
on  appeal  to  this  court  was  reversed  for  errors  committed  in  the  ad- 
mission  of  evidence  and  in  the  instructions  given  to  the  jury. 
Brown  v.  Manhattan  Railway  Co.,  82  App.  Div.  222,  81  N.  Y.  Supp. 
755. 

The  judgment  here  appealed  from  must  be  reversed  for  the  fol- 
lowing reasons : 

1.  The  injuries  set  out  in  the  complaint  are  that  the  plaintiff  had 
"sustained  a  severe  lacerated  wound  of  the  thigh,  which  extended 
to  the  periosteum,  dividing  the  nerves  and  blood  vessels  of  the 
same,  so  that  she  suffers  loss  of  sensation  and  impeded  circula- 
tion in  the  part,  and  is  unable  to  use  leg  as  before  the  said  injury, 
and  that  her  nervous  system  received  a  severe  shock  by  the  said 
accident  from  which  she  has  not  recovered,    ♦    ♦    ♦    and  that  she 
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is  seriously,  and,  as  she  is  informed  and  believes,  permanently,  in- 
jured in  consequence  of  the  aforesaid."  During  the  course  of  the 
trial,  evidence  was  admitted  against  defendant's  objection,  and  re- 
tained in  opposition  to  its  motion  to  strike  out,  to  the  effect  that  she 
suffered  from  gastritis.  I  think  this  was  error.  There  is  no  alle- 
gation in  the  complaint,  nor  are  any  facts  stated  from  which  it  can 
fairly  be  inferred,  that  the  plaintiff,  by  reason  of  the  accident,  had 
been  thus  afflicted,  and  would  claim  damages  by  reason  thereof. 
If  it  be  conceded  that  gastritis  is  a  natural  result  of  such  injuries, 
it  is  not  a  necessary  result,  and,  for  that  reason,  if  a  recovery  were 
sought  on  that  ground,  the  same  should  have  been  pleaded.  Kleiner 
V.  Third  Ave.  R.  Co.,  162  N.  Y.  193,  66  N.  E.  497 ;  Hergert  v.  Union 
Ry.  Co.,  25  App.  Div.  218,  49  N.  Y.  Supp.  307 ;  Page  v.  D.  &  H. 
Canal  Co.,  76  App.  Div.  160,  78  N.  Y.  Supp.  454;  Sealey  v.  Metro- 
politan Ry.  Co.,  78  App.  Div.  530,  79  N.  Y.  Supp.  677. 

2.  The  court  erred  in  charging  plaintiff's  seventh  request,  as 
follows : 

"That  It  is  presumptive  negligence  for  the  conductor  of  an  elevated  train 
In  the  city  of  New  York  to  give  the  signal  to  start  a  train  without  using 
ordinary  observation-  and  care  to  discover  if  any  person  upon  the  platform 
of  a  station,  and  within  the  range  of  his  vision,  is  approaching  to  board  the 
train  upon  the  platform  on  which  he  stands.  And  if  the  Jury  find  that  the 
conductor  who  stood  upon  the  platform  of  the  train  which  the  plaintiff  at- 
tempted to  board  on  the  night  of  December  1,  1897,  failed  to  make  such 
observation  before  signaling  to  start  the  train,  and  the  plaintiff  used  ordinary 
care  in  attempting  to  board  the  train,  and  seeing  the  gate  open,  if  such  was 
the  fact,  she  having  the  right  to  assume  that  such  care  would  be  observed 
by  the  defendant's  employ^,  the  defendant  is  chargeable  with  such  negligence 
If  the  plaintiff  was  injured  in  consequence  thereof." 

The  instruction  is  sought  to  be  justified  by  the  section  of  the 
statute  relating  to  the  subject  of  starting  elevated  trains,  which 
provides,  among  other  things,  that  no  train  on  an  elevated  railroad 
shall  be  permitted  to  start  until  every  passenger  upon  the  platform 
or  station  at  which  such  train  is  stopped,  desiring  to  board  or  enter 
such  cars,  shall  have  actually  boarded  or  entered  the  same.  Section 
138,  c.  565,  p.  1126,  Laws  1890.  But  the  charge,  it  will  be  observed, 
is  much  broader  than  the  statute.  It  cannot  be  said,  as  a  matter  of 
law,  that  it  is  "presumptive  negligence"  for  the  conductor  to  start  a 
train  w^ithout  using  ordinary  care  to  discover  if  any  person  upon 
the  platform,  "within  the  range  of  his  vision,"  is  approaching  to 
board  the  train.  Indeed,  if  that  rule  were  to  prevail,  it  is  not  diffi- 
cult to  imagine  that  in  the  city  of  New  York,  at  certain  hours  of 
the  day,  when  elevated  trains  are  severely  taxed  in  order  to  trans- 
port passengers,  it  would  be  with  the  utmost  difficulty,  if  not  im- 
possible, for  the  defendant  to  move  its  trains  at  all.  Under  this 
rule,  if  the  conductor  saw  a  person  approaching  the  ticlcet  office  or 
dropping  a  ticket  in  the  box,  he  would  be  obliged  to  hold  the  train, 
because  such  person  would  then  be  upon  the  platform,  "within  the 
range  of  his  vision,"  and  approaching  the  train.  It  is  difficult  to 
formulate  a  rule  which  would  apply  to  every  case,  but  the  statute 
should  receive  such  construction  as  will  enable  the  defendant  to  op- 
erate its  trains,  and  at  the  same  time  insure  the  safety  of  passen- 
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gers.  Here  the  jury  should  have  been  instructed  as  to  the  law 
bearing  upon  the  subject  of  starting  the  train,  and  then  told,  if 
they  found  such  law  had  been  violated,  they  might  consider  that 
fact  in  connection  with  the  other  evidence  bearing  upon  the  de- 
fendant's negligence,  not  that  that  fact  alone  created  a  presumption 
of  defendant  s  negligence.  The  court  could  not  say,  as  a  matter  of 
law,  that  the  defendant  was  presumed  to  be  negligent  if  it  violated 
the  statute  in  starting  the  train.  Kellegher  v.  Porty-Second  St.  & 
St.  N.  A.  Ry.  Co.,  171  N.  Y.  309,  63  N.  E.  1096 ;  Goodkind  v.  Metro- 
politan St.  Ry.  Co.,  93  App.  Div.  163,  87  N.  Y.  Supp.  623;  Connor 
V.  Metropolitan  St.  Ry.  Cfo.,  77  App.  Div.  384,  79  N.  Y.  Supp.  294. 

8.  The  court  also  erred  in  charging  plaintiffs  ninth  request,  as 
follows : 

"Evidence  tending  to  sbow  that  a  party  to  an  action  tried  to  bribe  a  witness 
to  giye  false  testimony  in  bis  faror,  if  credited  by  the  Jury,  is  competent 
evidence  as  an  admission  by  acts  and  conduct  that  his  case  is  weak  and  his 
evidence  dishonest;  and  if  the  jury  find  in  this  case  that  the  defendant, 
through  its  agents,  offered  money  or  promised  any  valuable  consideration  to 
the  witness  Mrs.  Brown,  or  to  any  other  "person,  to  testify  against  the  plaintiff 
in  this  case  falsely,  or  to  improperly  influence  their  testimony,  it  affords  a 
presumption  against  the  defendant's  case  as  a  whole,  and  the  jury  should 
weigh  all  the  evidence  offered,  by  the  defendant,  the  Manhattan  Railway  Com- 
pany, in  the  light  of  that  presumption." 

This  instruction,  as  it  seems  to  me,  was  erroneous  for  two 
reasons:  In  the  first  place,  no  testimony  was  offered,  so  fai"  as  I 
have  been  able  to  discover,  to  the  effect  that  an  attempt  was  made 
to  bribe  any  person  except  the  witness  Brown.  If  I  am  right  about 
this,  then  the  court  could  not  leave  it  to  the  jury  to  infer  that  an 
attempt  had  been  made  to  bribe  some  "other  person."  Storey  v. 
Brennan,  15  N.  Y.  624,  69  Am.  Dec.  629 ;  Algur  v.  Gardner,  64  N.  Y. 
360;  Palmer  v.  Kelly,  56  N.  Y.  637.  Nor  was  it  proper  for  the  court 
to  instruct  the  jury  that,  if  they  found  that  an  attempt  had  been 
made  to  bribe  a  witness,  that  fact,  in  and  of  itself,  created  a  pre- 
sumption against  defendant's  case  as  a  whole,  and  that  all  of  de- 
fendant's evidence  must  be  considered  in  the  light  of  that  presump- 
tion. It  is  claimed  that  Nowack  v.  Metropolitan  St.  Ry.  Co.,  166 
N.  Y.  433,  60  N.  E.  32,  64  L.  R.  A.  692,  82  Am.  St.  Rep.  691,  author- 
izes such  instruction  to  be  given.  I  do  not  think  the  authority  goes 
so  far  as  that.  As  I  understand  it,  that  case  simply  holds  that  evi- 
dence tending  to  show  that  a  party  to  an  action  tried  to  bribe  a 
witness  to  give  false  testimony  in  his  favor  is  competent  as  an 
admission  that  his  case  is  weak  and  his  evidence  dishonest;  that 
such  evidence  is  not  conclusive,  but  is  for  the  consideration  of  the 
jury  under  proper  instructions.  Such  fact  does  not  create  a  pre- 
sumption one  way  or  the  other,  but  simply  permits  the  jury  to  infer 
from  it  that  other  facts  may  or  may  not  exist.  There  is  a  radical 
distinction  between  an  inference  which  a  jury  may  draw,  and  an 
instruction  as  to  a  presumption  of  law  which  they  must  recognize 
and  be  bound  by.  Sugarman  v.  Brengel,  68  App.  Div.  377,  74  N. 
Y.  Supp.  167;  Carpenter  v.  Pennsylvania  R.  Co.,  13  App.  Div.  328, 
43  N.  Y.  Supp.  203. 
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Other  errors  are  alleged,  but  the  conclusion  at  which  I  have  ar- 
rived renders  it  unnecessary  to  pass  upon  them. 

The  judgment  and  order  appealed  from  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  event. 

LAUGHLIN,  J.,  concurs.  PATTERSON,  J.,  concurs  on  first 
and  second  grounds.    INGRAHAM,  J.,  dissents. 


a05  App.  DiT.  326.) 

PEOPLB  ex  rel.  NESMITH  &  GONSTANTINB  00.  T.  MILLER,  Oomptroller. 

(Supreme  Court,  Appellate  Diyision,  Third  Department    May  16,  1905.) 

1.  GoBPOEATiONS— License     Feb— Imposition     bt     Oomptiiolleb— Reassess- 

ment. 

Under  section  181  of  the  tax  law  (Laws  1896,  p.  856,  c.  90^,  requiring 
foreign  corporations  to  pay  a  license  fee  computed  on  their  capital  stock 
employed  within  the  state,  the  Comptroller  may  not  review  his  own  deci- 
sion by  arbitrarily  reassessing  and  readjusting  a  Ucense  fee  imposed  and 
paid. 

2.  Same— lizcENBE  Fee— Basis  of  Assessment. 

Under  section  181  of  the  tax  law  (Laws  1896,  p.  856,  c.  908),  requiring 
foreign  corporations  to  pay  a  license  fee  computed  on  the  capital  stock 
employed  by  them  within  the  state,  the  license  fee  of  a  foreign  corpora- 
tion should  be  assessed  upon  the  amount  of  capital  employed  by  it  within 
the  state,  and  not  upon  the  amount  of  its  capitalization. 

8.  Same— Appbaibai.  of  Qood  Will. 

The  Comptroller,  in  appraising  the  stock  of  a  foreign  corporation  as 
capital  for  the  assessment  of  a  license  fee,  may  take  into  consideration    . 
the  corporation's  own  estimate  of  the  value  of  its  good  will. 

Certiorari  by  the  people,  on  the  relation  of  the  Nesmith  &  Con- 
stantine  Company,  against  Nathan  L.  Miller,  as  Comptroller  of  the 
state  of  New  York,  commanding  him  to  certify  and  return  his  pro- 
ceedings in  stating  an  account  for  the  franchise  tax  against  the  re- 
lator, and  for  the  imposition  of  a  license  fee,  and  in  the  revision  and 
readjustment  of  the  same.  Determination  of  Comptroller  modified 
and  affirmed. 

Afgued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

Patterson  &  Shaw,  for  relator. 

Julius  M.  Mayer  and  Horace  McGuire,  Dep.  Atty.  Gen.,  for  re- 
spondent. 

HOUGHTON,  J.  The  relator  is  a  foreign  corporation  organized 
in  May,  1895,  and  began  doing  business  in  this  state  in  June  of  that 
year  with  a  paid-up  preferred  capital  of  $50,000  in  cash,  and  a  com- 
mon stock  issue  of  $200,000  for  good  will.  The  Comptroller  im- 
posed a  license  fee  of  $62,50,  based  upon  the  $50,000  only.  Subse- 
quently the  corporation  consolidated  with  another,  and  issued  $30,- 
000  preferred  stock  for  cash,  and  $300,000  common  stock  for  the 
good  will  of  the  consolidating  company.  In  readjusting  the  tax  for 
the  year  ending  October  31,  1901,  the  Comptroller  appraised  the 
relator's  common  stock  at  66^  per  cent.,  as  capital  employed,  and 
94N.Y.S.— 18  .  , 

Digitized  by  VjOOQ IC 


194  M  NBW  YORK  SUPPLEMENT  (Sup.  Ct 

and  128  New  York  State  Reporter 

imposed  a  franchise  tax  upon  that  basis.  In  fixing:  the  license  fee 
under  section  181  of  the  tax  law  (Laws  1896,  p.  856,  c.  908),  he  com- 
puted it  on  the  par  value  of  $30,000,  representing  the  increased  pre- 
ferred stock,  and  on  the  $300,000  of  increased  common  stock,  as 
capital,  notwithstanding  the  fact  that  he  had  appraised  that  stock 
at  66J^  per  cent.,  and  included  as  well  the  $200,000  of  stock  issued 
for  good  will,  which  he  had  omitted  in  imposinpr  his  license  fee  in 
1895,  presumably  because  the  Court  of  Appeals  meantime  had  de- 
cided that  good  will  was  an  asset  which  might  be  included  in  the 
imposition  of  a  franchise  tax  and  license  fee.  All  of  the  relator's 
capital,  including  its  good  will,  whatever  might  be  its  value,  was 
confessedly  employed  within  this  state. 

The  relator  insists  that  the  Comptroller  had  no  right  to  revise 
his  own  decision  of  1895,  and  compel  it  to  pay  a  license  fee  upon 
the  $200,000  of  capital  which  he  then  omitted,  and,  further,  that  he 
could  not  impose  a  license  fee  upon  the  increased  issue  of  stock  as 
capital  at  par,  when  his  own  assessment  placed  it  at  only  66^^  per 
cent.  In  both  of  these  propositions  we  think  it  is  right.  This 
court  has  held  in  decisions  handed  down  at  this  term  that  the  Comp- 
troller has  no  right  to  review  his  own  decision  by  arbitrarily  reas- 
sessing and  readjusting  a  license  fee  imposed  and  paid  (People  ex 
rel.  Spencerian  Pen  Co.  v.  Kelsey,  as  Comptroller  [App.  Div.]  93 
N.  Y.  Supp.  971),  and  also  that  a  foreign  corporation  should  be  as- 
sessed upon  the  amount  of  capital  employed  by  it  within  this  state, 
and  not  upon  the  amount  of  its  capitalization  (People  ex  rel.  Con- 
solidated Ginseng  Company  v.  Kelsey,  as  Comptroller  [App.  Div.] 
93  N.  Y.  Supp.  369).  The  license  fee  should  have  been  computed 
on  the  $30,000  of  preferred  stock,  which  was  assessed  as  capital  at 
par,  and  the  $300,000  of  increased  stock  appraised  at  66^^  per  cent., 
or  on  $230,000  at  the  rate  of  1J4  mills,  which  would  leave  the  license 
fee  $287.50,  instead  of  $725,  as  imposed. 

The  relator  also  complains  that  its  common  stock  was  appraised 
as  capital  beyond  its  value.  The  stock  now  pays  a  small  dividend, 
and  was  issued  for  $500,000  of  good  will,  and  the  Comptroller  had 
the  right  to  take  into  consideration  the  relator's  own  estimate  of 
its  value.  People  ex  rel.  Keochl  Company  v.  Morgan,  96  App.  Div. 
110,  88  N.  Y.  Supp..  1066.  We  do  not  feel  that  his  determination 
in  this  regard  should  be  disturbed. 

The  determination  of  the  Comptroller  should  be  modified  by  re- 
ducing the  license  fee  to  $287.50,  and,  as  so  modified,  confirmed, 
with  $50  costs  and  disbursements  to  relator.    All  concur. 


(105  App.  Div.  46.) 

In  re  STAFFORD. 

(Supreme  Court,  AppeUate  DItIsIod,  Fourth  Department    May  10.  1905.) 

1.  liSBMPTIONfl— PREICTSES  BOUGHT  WITH   PENSION    MONEY. 

Under  Code  Civ.  Proc.  §  1393,  declaring  pensions  for  military  or  naval 
services  exempt  from  execution,  land  bought  by  a  judgment  debtor's  hus- 
band with  pension  money,  and  conveyed  to  the  judgment  debtor,  is  ex- 
empt from  execution. 
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Z  Estates— llteGEB— Union  of  Lesseb  Estate  with  Fee. 

Whether  a  lease  for  life  becomes  merged  in  the  fee  when  subsequently 
acquired  by  the  lessee  depends  upon  the  intention  of  the  lessee  at  the 
time  the  acquisition  is  made. 

3.  Execution— SuppLEMENTABY  Pboceedings— Appointment  of  Receiver. 

Under  Ckxle  Civ.  Proc.  S  2404,  authorizing  the  appointment  in  supple- 
mentary proceedings  of  a  receiver  of  the  property  of  the  Judgment  debtor, 
whether  a  receiver  should  be  appointed  rests  very  largely  in  the  discre- 
tion of  the  court,  and,  while  such  appointment  should  be  made  if  the 
evidence  fairly  indicates  that  there  is  any  property  applicable  to  the  pay- 
ment of  the  judgment,  yet  there  should  be  no  appointment  where  the 
judgment  debtor  has  no  property  applicable  to  the  judgment,  and  where 
it  may  result  in  harassing  him  without  any  benefit  to  the  petitioning 
creditor. 

Appeal  from  Special  Term,  Oswego  County. 

In  the  matter  of  the  examination  of  Helen  M.  Stafford,  judgment 
debtor.  From  an  order  denying  the  petition  of  the  judgment  cred- 
itor for  the  appointment  of  a  receiver,  petitioner  appeals.  Af- 
firmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

F.  T.  Cahill,  for  appellant,' 

SPRING,  J.  Up  to  and  prior  to  1883,  Helen  M.  Stafford  (then 
Helen  M.  Carson)  was  the  owner  of  certain  premises  situate  in  the 
city  of  Oswego.  In  January  of  that  year  she  conveyed  the  same 
to  her  sister  Emma  Hunt,  taking  back  from  said  grantee  a  lease 
for  life.  On  the  18th  day  of  January,  1897,  said  grantee  reconveyed 
said  premises  by  warranty  deed  to  said  Helen  M.  Stafford.  The 
petitioner  is  the  judgment  creditor  of  Helen  M.  Stafford,  having 
recovered  a  judgment  for  $52.60  on  the  4th  day  of  October,  1904. 
Proceedings  supplementary  to  execution  were  had  on  said  judg- 
ment, and  the  judgment  debtor  was  examined  pursuant  to  the  order 
in  said  proceeding.  An  application  was  made  in  said  proceeding 
for  the  appointment  of  a  receiver,  which  application  was  denied. 
The  judgment  debtor  testified  that  her  husband,  who  was  a  pen- 
sioner, paid  out  of  his  pension  money  the  purchase  price  of  the 
premises  which  were  conveyed  to  his  wife.  This  being  so,  the  fee 
of  the  premises  is  exempt  from  levy  and  execution.  Code  Civ. 
Proc.  §  1393.  The  petitioner,  however,  contends  that  the  income 
from  said  real  estate,  by  reason  of  such  life  lease,  can  be  made 
amenable  to  the  payment  of  this  judgment.  Whether  by  the  union 
of  this  lesser  estate  with  the  fee  of  the  premises  the  former  was 
merged  in  the  greater  depends  upon  the  intention  at  the  time  the 
conveyance  was  made.  Washburn  on  Real  Property,  vol.  1  (6th 
Ed.)  §  740  et  seq.;  Gerard  on  Titles  to  Real  Estate  (4th  Ed.)  p. 
192  et  seq.;  Thomas  on  Mortgages  (2d  Ed.)  §  383.  The  record 
shows  that  Mrs.  Stafford  has  been  the  owner  of  these  premises 
since  the  reconveyance  to  her  in  1897,  and  there  is  nothing  to  indi- 
cate that  there  has  been  any  continuance  of  the  life  tenancy  as  dis- 
tinguished from  the  estate  in  fee.  Her  intention  is  paramount  in 
the  determination  of  the  effect  to  be  given  to  the  uniting  of  these 
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two  estates,  and  there  should  be  somethinpf  to  indicate  that  she  does 
still  retain  a  life  estate  before  the  possession  of  the  property  is 
turned  over  to  a  receiver.  Whether  a  receiver  is  appointed  in  pro- 
ceedings supplementary  to  execution  rests  very  largely  in  the  dis- 
cretion of  the  court  to  whom  the  application  is  made.  Code  Civ. 
Proc.  §  2464.  The  record  in  this  case  shows  that  at  the  time  of  the 
application  for  the  appointment  of  a  receiver  the  statements  of 
Mrs.  Stafford,  the  judgment  debtor,  and  her  sister  Mrs.  Williams, 
the  former  owner  of  the  premises,  were  taken  by  the  judge  with 
the  assent  of  the  attorney  for  the  judgment  creditor.  What  com- 
prised these  statements  does  not  appear.  In  support  of  the  order 
of  the  county  judge  refusing  the  application  for  the  appointment  of 
a  receiver,  it  is  fair  to  assume  that  the  statements  taken  satisfied 
him  that  there  was  a  merger  of  these  two  estates,  and  that  the  pur- 
chase price  of  the  fee  of  the  premises  was  paid  from  pension  moneys 
of  the  husband.  While  a  receiver  should  be  appointed  if  the  evi- 
dence fairly  indicates  that  there  is  any  property  applicable  to  the 
payment  of  the  judgment,  yet  there  should  be  no  appointment 
where  the  proof  shows  that  the  judgment  debtor  has  no  property 
applicable  to  the  lien  of  the  judgment,  and  where  it  may  result 
in  harassing  her  without  any  benefit  accruing  to  the  petitioner. 
The  order  should  be  affirmed,  without  costs. 
Order  affirmed,  without  costs.    All  concur. 


PEOPLE  ex  rel.  ROBINSON  y.  BURNS  et  al. 
(Supreme  Court,  Appellate  Diyislon,  Second  Department    Jmie  9,  190S.) 

1.  Elections— Orrr   Council  as   Canvassing   Boabi>— Power   to   Dbglabe 

Candidate  Ineligible. 

Laws  1896,  p.  468,  c.  425,  tit.  2,  I  4  (City  Charter  of  Poughkeepsle), 
provides  that  the  general  election  law  shall  apply  to  the  city  election, 
as  well  as  the  canvassing  of  the  votes  thereof,  and  section  5  declares  that 
the  common  council  shall  meet  after  the  election,  at  which  meeting  a 
statement  of  the  votes  shall  be  produced  by  the  chamberlain,  and  shall 
forthwith  determine,  declare,  and  certify  who  were  elected  to  the  various 
offices.  Title  3,  I  20,  p.  478,  gives  the  common  council  power  to  deter- 
mine the  rules  of  Its  proceedings,  and  to  Judge  of  the  election  and  quali- 
fications of  Its  members;  while  section  13  of  title  2,  p.  469,  provides  that 
no  person  shall  be  elected  an  alderman  unless  at  the  time  of  his  election 
he  shall  be  a  taxpayer.  Held,  that  the  common  council  acting  as  a  can- 
vassing board,  under  section  5  of  title  2,  p.  468,  has  no  power  to  determine 
that  a  person  receiving  a  majority  of  the  votes  for  alderman  is  ineligi- 
ble because  not  a  taxpayer. 

2.  Same. 

In  any  event,  the  council  elected  at  the  election  In  question,  and  not 
the  council  in  existence  at  the  time  of  the  election,  would  alone  have 
power  to  determine  the  qualifications  of  the  candidate. 

8.  Same— Mandamus— To  Whom  Directed. 

Under  Laws  1896,  p.  478,  c.  425,  tit.  3,  I  20,  making  the  common  council 
of  the  city  of  Poughkeepsie  the  Judge  of  the  election  and  qualifications 
of  its  members,  and  title  2,  §  5,  p.  468,  providing  that  the  common  council 
shall  meet  on  the  Friday  next  after  the  election,  canvass  the  votes,  and 
certify  what  persons  were  elected  to  the  various  offices,  a  writ  of  man- 
damus to  compel  the  common  council  to  grant  a  certificate  of  election 
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should  be  directed  to  the  persons  who  were  members  of  the  council  at 
the  time  the  election  was  held,  and  not  to  their  successors  in  office. 

^  Bams— GoNTiRUANCB  in  Office  as  Canvassinq  Boabd. 

Under  Laws  1896,  p.  468,  c.  425,  tit.  2,  S  5,  declaring  that  the  common 
council  of  the  city  of  Poughkeepsie  shall  meet  on  the  Friday  next  after  the 
election,  canvass  the  result  thereof,  and  certify  what  persons  were  elected 
to  the  various  offices,  the  members  of  a  common  council,  which,  as  a  can- 
vassing board,  has  failed  to  properly  certify  the  result  of  an  election, 
are  still  in  office  as  members  of  the  canvassing  board  for  the  purpose  of 
performing  their  legal  duties  as  such,  although  their  terms  of  office  as 
members  of  the  council  have  expired. 

Appeal  from  Special  Terra,  Westchester  County. 

Mandamus  by  the  people,  on  the  relation  of  Edward  T.  Robinson 
against  George  Bums  and  others,  as  aldermen  of  the  city  of  Pough- 
keepsie. From  an  order  granting  the  writ,  defendants  appeal.  Re- 
versed. 

Argued  before  HIRSCHBERG,  P.  J.,  BARTLETT,  WOOD- 
WARD, JENKS,  and  MILLER,  JJ. 

William  Morgan  Lee,  for  appellants. 
George  V.  L.  Spratt,  for  respondent. 

JENKS,  J.  Section  4  of  title  2  of  the  charter  of  the  city  of 
Poughkeepsie  (chapter  426,  p.  468,  Laws  1896)  in  part  provides  that 
the  provisions  of  the  general  election  law  of  the  state  of  New  York 
shall  apply  to  and  govern  the  city  election,  as  well  as  the  canvassing 
of  the  votes  thereof,  and  a  statement  of  the  result.  Section  5  pro- 
vides that  the  common  council  shall  meet  on  the  Friday  next  after 
such  election,  at  which  meeting  a  statement  of  the  votes  shall  be 
produced  by  the  chamberlain,  and  shall  forthwith  determine,  de- 
clare, and  certify  in  the  manner  provided  by  law  who  were  elected 
at  said  election  to  the  various  offices.  Accordingly,  the  common 
council  met  on  the  Friday  after  election  in  1904.  Their  minutes 
show  that  the  city  chamberlain  presented  a  statement  of  the  votes 
cast  at  that  election  for  city  and  ward  officers,  from  which  it  ap- 
peared that  the  "following  persons  had  received  a  majority  of  the 
votes  cast  at  such  election  for  the  office  set  opposite  their  respective 
names,  viz.:  George  M.  Hine  for  mayor,  Charles  E.  Lane  for  al- 
derman at  large,  John  Bradley  for  alderman  First  Ward,  Edward  T. 
Robinson  for  (short  term)  alderman  First  Ward,  Benoit  Marx  for 
alderman  Second  Ward,"  etc.    The  minutes  also  read : 

"Upon  examination  of  the  last  assessment  roll  of  the  city  it  appeared  that 
Edward  T.  Robinson  for  whom  a  majority  of  votes  had  been  cast  for  alder- 
man of  the  First  Ward  for  short  term,  was  not  at  the  time  of  such  election 
a  taxpayer  in  said  dty,  and  therefore  ineligible  as  a  candidate  for  such  office 
mider  the  provisions  of  section  13,  title  2  of  the  charter  thereof,  whereupon 
the  following  resolution  was  adopted." 

Then  follow  two  resolves,  of  which  the  first  determined,  declared, 
and  certified  that  all  of  the  indivduals  who  appeared  by  the  said 
statement  as  having  a  majority  of  the  votes,  respectively,  save  Rob- 
inson, were  duly  elected,  and  the  second  resolve  determined,  de- 
clared, and  certified  that  Robinson  was  ineligible  as  a  candidate  for 
the  office  of  alderman  in  the  First  Ward  by  reason  of  not  being  a. 
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taxpayer  in  the  city,  and  that  said  office  is  vacant.  These  proceed- 
ings were  certified,  approved,  signed,  and  filed  as  the  official  action 
pursuant  to  section  5.  The  relator  demanded  a  certificate  of  his 
election,  which  was  refused.    Upon  petition  verified  December  30, 

1904,  he  obtained  an  order  dated  December  31,  1904,  that  the  alder- 
men constituting  the  common  council  show  caus€  on  January  7, 

1905,  why  a  peremptory  writ  of  mandamus  should  not  issue  re- 
quiring the  issue  of  a  certificate  of  election ;  and  on  the  return  day 
the  writ  was  ordered. 

Section  20  of  title  3  of  the  charter  provides : 

"The  common  eoanoil  fliball  determine  the  rules  of  it8  proceedings  and  be 
Judge  of  the  election  and  qualification  of  its  members." 

The  board  assumed,  therefore,  that  it  had  the  right  to  determine 
the  eligibility  of  the  relator.  Section  18  of  title  2  of  the  charter 
provided : 

*'Every  person  elected  or  appointed  to  any  office  under  this  act  shall  be  an 
elector  in  and  a  resident  of  the  city ;  and  no  person  shall  be  elected  or  ap- 
pointed an  officer  of  any  ward  unless  he  shall  be  at  the  time  a  resident  of 
such  ward,  and  no  person  shall  be  elected  an  alderman  unless  at  the  time  of 
his  election,  and  while  he  is  holding  the  office,  he  shall  be  a  taxpayer  of  said 
city." 

I  think  that  this  determination  of  ineligibility  was  ultra  vires.  In 
the  first  place,  the  action  was  not  that  of  the  common  council,  but 
of  that  body  as  a  board  of  canvassers ;  and,  in  the  second  place,  the 
term  of  office  in  question  began  on  January  1,  1905,  and  the  com- 
mon council  which  came  into  existence  by  virtue  of  the  charter  pro- 
vision on  January  1,  1905,  was  alone  empowered  to  judge  of  the 
election  and  qualification  of  any  member  thereof.  State  v.  Trim- 
bell,  12  Wash.  440,  41  Pac.  183.  The  duties  of  the  common  council 
as  canvassers  were  only  ministerial  (Matter  of  Hart,  161  N.  Y.  507, 
56  N.  E.  1058 ;  People  ex  rel.  Smith  v.  Schiellein,  95  N.  Y.  124;  Coll 
V.  Board  of  Canvassers,  83  Mich.  367,  47  N.  W.  227),  while  the  right 
to  determine  the  election  and  qualification  of  the  relator,  referred 
to  in  this  section  of  the  charter,  was  judicial  (People  ex  rel.  Hatzel 
V.  Hall,  80  N.  Y.  117).  When  it  was  determined  that  the  relator 
had  received  a  majority  of  the  votes  cast  at  that  election  for  this 
office,  it  became  the  bounden  duty  of  the  canvassers  to  determine, 
declare,  and  certify  his  election,  as  in  the  cases  of  the  other  candi- 
dates named  in  the  certificate. 

But  I  am  of  opinion  that  the  writ  should  run  to  the  persons  who 
composed  the  board  of  canvassers  of  the  vote  of  1904  as  such.  A 
complication  arises  from  the  accident  that,  although  the  applica- 
tion was  made  as  against  the  individuals  who  acted  as  canvassers 
in  1904,  while  they' were  still  in  office  as  members  of  the  common 
council,  their  terms  of  office  as  common  councilmen  expired  at  a 
time  which  intervened  the  application  and  the  order,  and  therefore 
the  writ  was  made  to  run  against  the  successors  of  such  individ- 
uals as  common  councilmen.  This  incident  should  not  defeat  tbe 
right  of  the  relator  to  a  proper  certificate.  I  think  that  the  law 
will  regard  these  canvassers  as  not  discharged  from  their  duty  sim- 
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ply  because  the  terms  of  their  office  by  virtue  of  which  they  became 
canvassers  have  expired  before  that  duty  was  performed.  It  is 
plain  enough  that  until  they  act  in  compliance  with  the  law  the 
law  will  not  regard  their  work  as  done.  Baird  v.  Supervisors,  138 
N.  Y.  95,  33  N.  E.  827,  20  h.  R.  A.  81;  People  ex  reL  Smith  t. 
Schiellein,  supra.  What  remains  undone  is  but  a  further  formal 
declaration  which  is  the  necessary  sequence  of  the  canvass  made, 
and  they  may  still  be  regarded  as  the  canvassers  for  that  purpose. 
Smith  V.  Lawrence  (S.  D.)  49  N.  W.  7,  is  directly  in  point.  The 
present  common  councilmen  ex  officiis  are  not  the  successors  of 
the  board  of  1904  as  canvassers  of  the  vote  of  1904.  They  are  only 
a  board  of  canvassers  for  the  election  of  1905.  The  duty  cast  upon 
the  common  council  as  canvassers  of  1904  is  not  a  continuous  duty 
devolved  upon  the  common  council  as  canvassers  of  the  vote  of 
1905,  within  the  principle  that  a  mere  change  of  incumbent  does 
not  affect  an  obligation  which  attaches  to  tbe  office  itself.  The 
act  of  canvassing  such  vote  is  not  within  the  discharge  of  the  duties 
of  the  common  council  as  representing  the  municipality,  but  the 
charter  has  merely  provided  that  these  councilmen  shall  be  can- 
vassers, as  it  might  have  provided  for  a  distinct  set  of  election  of- 
ficials. The  common  council  of  1905,  as  such,  or  as  canvassers, 
are  entire  strangers  to  the  procedure  of  the  election  of  1904,  and 
one  in  no  way  qualified  to  complete  the  canvass  of  their  predeces- 
sors. The  principle  that  a  mandamus  does  not  run  to  an  officer 
when  not  in  office  is  not  offended,  if  we  regard  the  common  coimcil- 
men  as  canvassers  still  in  office  as  canvassers  until  they  have  per- 
formed the  duty  cast  upon  them  by  law.  There  is  no  positivte  pro- 
vision of  law,  and  no  controlling  principle,  which  requires  that  tiaey 
cease  to  be  canvassers,  unable  to  discharge  their  plain  duty,  simply 
because  their  terms  of  office  as  common  councilmen  have  expired 
meanwhile.  We  once  were  of  mind  to  consider  this  question  of 
ineligibility,  for  that  was  within  our  power  (People  ex  rel.  Hatzel 
V.  Hall,  supra),  and  also  the  constitutionality  of  the  charter  pro- 
vision as  to  the  qualification  for  the  office;  but  we  have  concluded 
to  go  no  further,  for  the  reason  that  there  is  before  us  no  determina- 
tion save  that  which  is  a  nullity  because  it  was  ultra  vires,  and 
therefore  any  discussion  would  not  be  in  review,  but  in  anticipation. 
Moreover,  we  have  no  reason  to  infer  that  the  question  will  be 
raised  before  the  present  common  council.  Generally,  the  court 
should  be  loth  to  precede  a  deliberative  body  which  is  made  by 
law  the  judge  of  the  election  and  qualifications  of  its  own  members 
by  its  determination  of  that  question,  but  should  rather  regard  the 
power  of  the  court  as  corrective. 

For  the  reasons  stated,  tbe  order  must  be  reversed,  with  $10  costs 
and  disbursements,  but  without  prejudice  to  the  relator.  All  coo- 
cur. 
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ANDERSON  v.  ENGLISH. 
(Supreme  Court,  Appellate  DiylBion,  First  Department    Jmie  0,  1005.) 

1.  PbINCIPAL  and   AOENT— Ck>RTBA0T8  BY  AOKNT— PSBSORAL  LlABILFTY— OON- 

8TBUCTI0N  OF  WbITINOS. 

A  memorandum  written  on  the  letter  heads  of  the  state  agency  of  an 
Insurance  company,  addressed  to  plalntifT,  and  reciting  that  he  is  entitled 
te  a  continuous  renewal  commission  as  long  as  premiums  are  paid  on  all 
policies  placed  in  the  insurance  company  through  the  specified  agency, 
and  signed  by  the  manager  as  such,  does  not  of  itself  import  or  consti- 
tute a  personal  agreement  upon  the  part  of  the  manager  to  pay  the  sped- 
fied  commissions. 

2.  SAMB— EZTBINSIO  EVIDSNCS. 

Extrinsic  evidence  that  policies  were  placed  by  plaintiff  with  the  in- 
surance company  both  prior  and  subsequent  to  the  date  of  the  memoran- 
dum, and  that  the  bills  for  commissions  were  rendered  by  plaintiff  to 
the  insurance  company,  recited  an  indebtedness  of  it,  were  paid  by  Ite 
cashier,  and  were  receipted  by  plaintiff  to  the  company,  does  not  show 
that  the  memorandum  was  the  manager's  personal  contract,  but,  rather, 
shows  that  it  was  made  by  him  as  agent  for  the  company,  notwithstand- 
ing further  evidence  that  the  manager  repaid  the  company  the  commia- 
sions  paid  by  it  to  plaintiff. 

8.  Guaranties— GoRSTBUcnoii    or    Irstbuments— Rssfonsibiuty   tor    Ar- 
OTHEB's  Debt. 

Nor  can  the  memorandum  be  construed  as  an  engagement  upon  the  part 
of  the  manager  to  answer  for  the  debt  or  default  of  the  company. 

4.  OoNTBACTS— OoRsiDEBATioN— Past  Tbarsactions. 

The  placing  of  insurance  with  an  agent  prior  to  the  execution  by  him 
of  a  promise  to  pay  renewal  commissions  on  premiums  paid  does  not  con- 
stitute a  suflicient  consideration  to  support  such  promise. 

5.  Same. 

A  personal  agreement  by  the  manager  of  an  insurance  agency  to  pay 
renewal  premiums  on  i>olicies  placed  in  the  insurance  company  through 
the  agency  is  without  consideration,  unless  the  manager  receives  a  benefit 
from  the  insurance  so  placed  with  the  agency. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Charles  W.  Anderson  against  Emily  M.  English,  as 
executrix  of  George  W.  English,  deceased.  From  a  judgment  for 
plaintiff,  and  from  an  order  denying  a  new  trial,  defendant  appeals. 
Reversed. 

Argued  before  HATCH,  McLAUGHLIN,  O'BRIEN,  and  IN- 
GRAHAM,  JJ. 

William  M.  Bennett,  for  appellant. 
Robert  M.  Boyd,  Jr.,  for  respondent. 

HATCH,  J.  The  averment  of  the  complaint  is  "that  on  or  about 
the  6th  day  of  December,  1887,  he  [plaintiff]  entered  into  an  agree- 
ment in  writing  with  one  George  W.  English,  wherein  and  whereby 
the  said  George  W.  English  agreed  to  pay  to  said  plaintiff  a  con- 
tinuous renewal  commission  of  five  per  cent.,  as  long  as  the  pre- 
miums should  be  paid,  on  all  policies  placed  by  said  plaintiff  in  the 
Berkshire  Insurance  Company,  of  Pittsfield,  Massachusetts,  through 
the  agency  of  said  company  at  New  York."    The  written  agree- 
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ment  proved  upon  the  trial  appeared  upon  a  letter  head  of  the  Berk- 
shire Life  Insurance  Company,  the  matter  thereof  reading  as  fol- 
lows: 

"New  York  aod  New  Jersey  State  Agency. 

"The  Berkshire  Ufe  Insurance  Co.,  of  Massachusetts,  271  Broadway,  New 

York  City. 

"Geo.  W.  English,  Manager. 

''Memorandum. 

"To  O.  W.  Anderson,  Esq.,  189  Broadway,  New  York,  N.  Y.—Dear  Sir: 
You  are  entitled  to  a  continuous  renewal  commission  of  five  per  cent,  as  long 
as  the  premiums  are  paid,  on  all  policies  placed  in  the  Berkshire  Life  Insur- 
ance Co.,  of  Plttsfleld,  Mass.,  through  this  agency. 
"Yours  respectfully, 

"[Signed]  Geo.  W.  English,  Manager. 

"New  York,  N.  Y..  Dechr.  5,  1887. 

"This  memorandum  to  be  surrendered  for  another  and  more  complete  one^ 
in  1888." 

The  court  submitted  to  the  jury  the  question  as  to  whether  the 
contract  was  a  personal  one  for  the  payment  of  commissions  by 
English,  and  instructed  them  that,  if  they  found  that  it  was  his  per- 
sonal contract  to  pay  the  commissions,  then  the  plaintiff  was  en- 
titled to  recover  the  sum  of  $1,239.20,  which  was  the  commission 
due,  pursuant  to  the  terms  of  the  writing,  upon  $21,523.55.  It  was 
undisputed  that  English  was  the  manager  of  the  business  conducted 
by  the  Berkshire  Life  Insurance  Company  in  the  city  of  New  York. 

The  real  point  in  issue  is  the  construction  of  the  written  instru- 
ment. An  examination  of  its  provisions  fails  to  disclose  any  prom- 
ise upon  the  part  of  English  to  pay  commissions  to  the  plaintiff  or 
to  any  one  else  for  any  purpose  whatever.  The  writing  is  nothing 
more  than  a  certificate  by  the  manager  of  the  insurance  company 
that,  so  long  as  the  premiums  are  paid  upon  policies  placed  in  the 
Berkshire  Life  Insurance  Company,  Anderson  was  entitled  to  a 
continuous  renewal  commission  of  6  per  cent.  Nothing  in  this  lan- 
guage contains  a  promise  upon  the  part  of  English  to  pay  Ander- 
son anything,  and  its  plain  construction  would  seem  to  be  that  it 
certified  that  Anderson  was  entitled  to  a  commission  for  policies 
placed  with  the  insurance  company.  The  writing  is  silent  as  to 
who  should  pay  the  commissions.  Clearly,  English  did  not  as- 
sume, from  anything  that  appears  upon  the  face  of  the  paper,  a 
personal  obligation  in  connection  with  the  business.  The  whole 
memorandum  shows  that  what  he  did  was  as  manager  of  the  in- 
surance company.  Standing  alone,  the  memorandum  is  too  in- 
definite to  constitute  it  a  contract  upon  the  part  of  English  to  pay 
commissions.  The  mere  introduction  of  the  instrument,  therefore, 
was  insufficient  to  create  a  liability  against  English.  Woods  Motor 
Vehicle  Co.  v.  Brady,  181  N.  Y.  145,  73  N.  E.  674.  It  is  doubtless 
true  that  the  memorandum,  as  it  is  ambiguous  in  character,  can  be 
helped  out  by  parol  proof.  Union  Trust  Co.  of  N.  Y.  v.  Whiton, 
97  N.  Y.  172.  The  court  so  ruled  in  the  present  case.  The  evi- 
dence, however,  offered  in  explanation  of  the  instrument,  instead  of 
establishing  a  liability  against  English,  proved  directly  the  contrary. 
It  was  made  to  appear  by  the  plaintiff  that  certain  of  the  policies 
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were  placed  by  him  with  the  insurance  company  prior  to  the  date 
of  the  memorandum,  and  that  other  policies  were  placed  by  him 
with  the  company  after  that  time.  The  proof  showed  that  the  bills 
for  commissions  were  rendered  by  the  plaintiff  to  the  insurance 
company,  and,  upon  their  face,  recited  an  indebtedness  of  it.  These 
bills  were  paid  by  the  cashier  of  the  insurance  company,  and  were 
receipted  by  Anderson  to  the  company.  It  appears,  therefore,  that 
not  only  were  the  policies  of  insurance  written  by  the  company, 
but  the  company  recognized  that  it  was  business  done  for  it,  and 
also  recognized  a  liability  to  the  plaintiff  for  the  premiums  which 
accrued  to  him  on  account  of  such  business  as  they  accepted,  and 
paid  bills  therefor  to  him.  Both  parties  agree  that,  where  a  con- 
tract is  ambiguous  in  character,  the  practical  construction  placed 
upon  it  by  the  parties  furnishes  the  best  means  of  determining  what 
the  parties  meant  by  it.  Fox  v.  Coggcrsall,  95  App.  Div.  410,  88 
N.  Y.  Supp.  676.  The  case  as  made  by  the  plaintiff  shows  that  no 
obligation  was  incurred  by  English  in  the  execution  of  the  written 
memorandum,  as  no  promise  to  pay  was  made  by  him  therein. 
The  oral  testimony  in  aid  of  the  mcsnorandum,  instead  of  showing 
a  personal  liability  on  the  part  of  English,  shows  that  1±ie  plaintiff 
treated  the  insurance  company  as  liable  to  him,  and  that  the  latter 
recognized  its  obligation  to  pay.  Consequently  there  was  no  basis 
either  in  the  written  memorandum,  or  in  the  oral  proof  by  which 
it  was  supplemented,  which  authorized  the  court  to  submit  the  ques- 
tion of  English's  liability  to  the  jury,  or  the  latter  to  find  that  any 
contract  existed  upon  his  part  to  pay. 

It  was  testified  to  by  the  cashier  of  the  insurance  company  that, 
subsequent  to  the  payment  of  commissions  by  the  company,  Eng- 
lish repaid  him.  But  the  case  is  destitute  of  proof  to  show  any 
reason  for  such  repayment,  or  that  repayment  was  made  by  Eng- 
lish to  reimburse  the  company  for  any  liability  in  that  connection 
which  it  had  incurred  for  English,  or  that  the  payment  made  by 
the  company  was  for  or  on  account  of  English  in  connection  with 
such  commissions,  or  for  any  other  reason.  Such  evidence  is  clearly 
insufficient  from  which  to  find  that  any  obligation  was  incurred  by 
English  to  the  plaintiff  for  the  payment  of  the  commissions.  The 
written  memorandum  also  shows  that  it  was  not  the  individual  act 
of  English.  It  appears  upon  paper  containing  the  letter  head  of 
the  insurance  company.  In  terms,  it  is  a  certificate  that  Anderson 
is  entitled  to  commissions.  It  is  signed  by  English  as  manager, 
and  was  recognized  by  the  insurance  company  as  an  obligation. 
Under  such  circumstances,  as  it  was  connected  with  the  business  of 
the  company  and  in  their  interest,  in  the  absence  of  other  proof 
English  must  be  regarded  as  having  dealt  with  the  plaintiff  as  man- 
ager for  the  insurance  company,  and  not  as  a  principal.  Crandall 
V.  Rollins,  83  App.  Div.  618,  82  N.  Y.  Supp.  317 ;  Morrill  v.  C.  T. 
Cigar  Mfg.  Co.,  32  Hun,  543 ;  Green  v.  Skeel,  2  Hun,  485. 

In  addition  to  this,  it  is  not  shown  that  any  consideration  moved 
from  the  plaintiff  to  English  for  any  promise  to  pay.  As  to  the 
insurance  which  had  been  placed  prior  to  the  execution  of  the  mem- 
orandumi  if  it  had  contained  a  promise  it  would  furnish  no  consid- 

Digitized  by  CjOOQIC 


Sup.    Ct)  m'cARTHT  v.  K.  G.  PACKARD  CO.  203 

eration  therefor,  as  it  was  a  past  transaction,  and  could  only  be 
supported  as  a  consideration  by  showing  that  English  had  been 
benefited  by  the  consideration  contained  in  the  subsequent  promise 
as  to  the  other  insurance.  Farnsworth  v.  Clark,  44  Barb.  601.  As, 
however,  it  was  not  shown  that  English  received  any  benefit  from 
insurance  placed  either  prior  or  subsequent  to  the  execution  of  the 
written  memorandum,  it  was  not  made  to  appear  that  there  was 
any  consideration  therefor,  either  as  to  prior  or  subsequent  insur- 
ance. Bradt  v.  Krank,  164  N.  Y.  516,  58  N.  E.  657,  79  Am.  St.  Rep. 
062. 

In  no  view  can  the  memorandum  be  construed  as  an  engagement 
upon  the  part  of  English  to  answer  for  the  debt  or  default  of  the 
insurance  company  or  of  another.  Consequently,  had  the  mem- 
orandum contained  a  promise  to  pay,  it  does  not  show  upon  its 
face  any  consideration  therefor,  and  the  oral  proof  fails  to  show 
either  that  English  promised  to  pay  commissions,  or  that  he  re- 
ceived any  consideration  moving  to  him  from  the  act  of  the  plaintiff 
in  placing  the  insurance. 

It  follows,  therefore,  that  the  judgment  and  order  should  be  re- 
versed, and  a  new  trial  granted,  with  costs  to  the  appellant  to  abide 
the  event.    All  concur. 


McCarthy  v.  r.  g.  Packard  co. 

(Supreme  Court,  Appellate  Dlylslon,  First  Department    June  0,  190S.) 

1.  States— Cession  ov  Tebritobt— Continuance  of  Stats  Law. 

Const  U.  S.  art  1,  8  8,  subd.  17,  authorizes  Congress  to  exercise  juris- 
diction over  places  purchased  by  the  United  States  by  consent  of  state 
legislatares  for  the  erection  of  forts,  magazines,  etc.  Laws  1853,  p.  741, 
c.  855,  cedes  to  the  United  States  the  Jurisdiction  of  the  state  orer  the 
land  in  the  city  of  Brooklyn  occupied  as  a  navy  yard,  and  provides  that 
the  jurisdiction  so  ceded  shall  not  impede  the  service  or  execution  of  the 
legal  process  of  the  state.  At  the  time  of  the  cession,  Laws  1847,  p. 
575,  a  450,  giving  a  right  of  action  for  death  by  wrongful  act,  was  in 
force.  Held,  that  while  by  the  cession  the  United  States  acquired  power 
to  Ic^slate  in  regard  to  the  ceded  territory,  yet  the  state  laws  in  force 
at  the  time  of  the  cession,  such  as  the  one  above  mentioned,  remain  in 
force  until  repealed  by  United  States. 

Z  Same— Repeal  of  State  Law— Effect  in  Ceded  TEBRrroBT. 

Whatever  repealing  effect  Laws  1880,  p.  370,  c.  245,  §  1,  subd.  24,  had 
within  the  state  of  New  York  on  Laws  1847,  p.  575,  c.  450,  giving  a  right 
of  action  for  death  by  wrongful  act,  it  could  not  repeal  the  same  so  far 
as  it  was  operative  in  territory  ceded  to  the  United  States  by  Laws  1853, 
p.  741,  c.  855. 

3.  Same— Substituted  Legislation— Efvect. 

But  if  the  Legislature  could  repeal  the  act  of  1847  in  bo  far  as  it  was 
in  operation  in  the  ceded  territory,  Code  Civ.  Proc.  fi  1902,  passed  as 
a  substitute  for  tlie  act  repealed  at  the  time  of  the  repeal,  and  giving  a 
similar  right  of  action,  would  be  in  force  there. 

4.  CouBTS— Jubisdiction— Comitt— Bneobcxicbnt  ov  Agtionb  Abisinq  WrrH- 

out  the  State. 

Since  there  exists  in  territory  ceded  to  the  United  States  by  Laws  1858, 
p.  741,  c  355,  a  right  of  action  for  death  by  wrongful  act,  and  such  an 
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action  is  also  given  in  the  state  of  New  York  by  the  laws  thereof,  the 
courts  of  New  York  have  jurisdiction  over  an  action  for  death  caused  by 
a  wrongful  act  committed  in  the  ceded  territory. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Katie  McCarthy,  as  ancillary  administratrix  of  Thomas 
McCarthy,  deceased,  against  the  R.  G.  Packard  Company.  From 
an  interlocutory  judgment  overruling  a  demurrer  to  the  complaint, 
defendant  appeals.    Affirmed. 

Argued  before  McLAUGHLIN,  PATTERSON,  INGRAHAM, 
and  LAUGHLIN,  JJ. 

Edward  Grenville  Benedict,  for  appellant 
George  Gallagher,  for  respondent. 

INGRAHAM,  J.  This  action  is  to  recover  the  damages  sus- 
tained by  the  next  of  kin  of  one  Thomas  McCarthy  caused  by  his 
death.  The  defendant  demurred  to  the  complaint  upon  the  grounds 
that  the  court  had  not  jurisdiction  of  the  subject  of  the  action,  and 
that  the  complaint  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  The  complaint  alleges  that  the  defendant  was  a  foreign 
corporation  organized  and  existing  under  the  laws  of  the  state  of 
New  Jersey;  that  on  or  about  the  22d  day  of  April,  1903,  it  was 
engaged  in  dredging  the  river  bed  and  carrying  on  certain  other 
work  and  operations  in  the  East  river  at  or  near  a  certain  sea  wall 
in  the  United  States  Navy  Yard  in  the  borough  of  Brooklyn,  county 
of  Kings,  city  and  state  of  New  York;  that  in  connection  with  this 
work  the  defendant  used  a  certain  floating  steam  dredger,  connected 
with  which  was  a  certain  metal  scoop  or  bucket ;  that  the  plaintiff's 
intestate  was  in  employment  of  the  United  States  government  as 
a  coal  passer,  and  as  such  was  stationed  in  the  aforesaid  navy  yard,, 
and  at  the  said  time  was  lawfully  upon  the  grounds  of  the  said  navy 
yard,  and  lawfully  standing  at  or  near  the  sea  wall  above  referred 
to,  at  or  near  the  water  edge  thereof;  that  at  the  said  time  and 
place  the  plaintiff's  intestate  received  certain  injuries  through  the 
negligence  of  the  defendants  which  caused  the  death  of  the  plain- 
tiff's intestate  on  the  22d  day  of  April,  1903.  The  negligence  of 
the  defendant  consisted  in  allowing  the  metal  scoop  and  certain  of 
the  appliances  to  swing  over  the  land  forming  a  part  of  the  said 
navy  yard,  thereby  forcibly  coming  in  contact  with  and  striking 
against  a  certain  flag  pole  imbedded  in  and  standing  upon  the  said 
navy  yard  grounds,  thereby  breaking  the  said  flag  pole  and  causing 
it  to  fall  over  upon  the  plaintiff's  intestate,  striking  him  upon  the 
head,  and  inflicting  the  injuries  which  resulted  in  his  death.  The 
navy  yard  above  referred  to  is  by  the  second  paragraph  of  the  com- 
plaint alleged  to  be  "the  United  States  Navy  Yard  in  the  borough 
of  Brooklyn,  county  of  Kings,  city  and  state  of  New  York.*' 

Chapter  355,  p.  741,  of  the  Laws  of  1853,  provides  that: 

"The  Jurisdiction  of  this  state  over  all  the  lands  in  and  adjacent  to  the 
city  of  Brooklyn,  helonging  to  the  United  States,  and  used  and  occupied  as 
a  navy  yard  and  naval  hospital,  and  which  has  not  heretofore  heen  ceded  to 
the  United  States,  is  hereby  ceded  to  the  United  Statei  for  the  uses  and  pur- 
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poses  of  a  navy  yard  and  naval  hospital*  on  the  condition  contained  In  this 
act,  and  according  to  the  plan  furnished  by  the  nayy  department  and  bounded 
as  follows." 

Section  4  (page  743)   of  the  act  provides : 

"The  United  States  may  retain  such  use  and  Jurisdiction  as  long  as  the 
premises  described  shall  be  used  for  the  purposes  for  which  Jurisdiction  is 
ceded,  and  no  longer.  •  *  *  Nor  shall  the  Jurisdiction  so  ceded  to  the 
United  States  Impede  or  prevent  the  service  or  execution  of  any  legal  process, 
dvll  or  criminal,  under  the  authority  of  this  state."  - 

Thus  the  jurisdiction  of  the  state  of  New  York  over  the  property 
acquired  by  the  United  States  for  use  as  a  navy  yard  was  ceded  by 
this  act  to  the  United  States,  except  that  the  service  or  execution 
of  legal  process,  civil  or  criminal,  under  the  authority  of  this  state, 
was  preserved.  The  effect  of  this  act  authorized  by  article  1,  §  8, 
subd.  17,  of  the  federal  Constitution,  transferred  to  the  United 
States  exclusive  jurisdiction  over  the  ceded  territory.  There  was 
thus  created  in  the  state  of  New  York  a  territory  over  which  it 
Tiad  no  jurisdiction,  except  so  far  as  this  jurisdiction  was  reserved 
by  the  act  ceding  the  territory ;  and  undoubtedly  the  United  States 
acquired  full  power  to  legislate  in  regard  to  the  ceded  territory. 
At  the  time  of  this  cession  there  was  in  existence  chapter  460,  p. 
575,  of  the  Laws  of  1847,  which  provides: 

"Whenever  the  death  of  a  person  shall  be  caused  by  the  wrongful  act, 
neglect  or  default,  and  the  act,  neglect  or  default.  Is  such  as  would  (If  death 
had  not  ensued)  have  entitled  the  party  Injured  to  maintain  an  action  and 
recover  damages,  In  respect  thereof,  then  and  In  every  such  case,  the  person 
who,  or  the  corporation  which,  would  have  been  liable.  If  death  had  not  en- 
sued, shall  be  liable  to  an  action  for  damages,  notwithstanding  the  death  of 
the  person  Injured,  and  although  the  death  shall  have  been  caused  under  such 
circumstances  as  amount  In  law  to  felony." 

This  act  was  in  force  at  the  time  of  the  cession  of  the  navy  yard 
to  the  United  States,  and  such  laws  in  force  at  the  time  of  the  ces- 
sion to  the  United  States  remain  in  force  over  the  ceded  territory 
until  repealed  by  the  United  States. 

In  Barrett  v.  Palmer,  135  N.  Y.  886,  31  N.  E.  1017,  17  L.  R.  A. 
720,  31  Am.  St.  Rep.  835,  Judge  O'Brien  says : 

"The  cession  of  territory  by  one  sovereignty  to  another  does  not  abrogate 
the  laws  in  force  at  the  time  of  the  cession  for  the  administration  of  private 
Justice;  not,  at  least,  until  the  new  sovereignty  has  abrogated  or  changed 
them  do  such  laws  cease  to  operate,  except  possibly  so  far  as  they  may  be 
In  conflict  with  the  political  character,  institutions,  and  constitution  of  the 
government  to  which  the  territory  is  ceded." 

Thus  this  ceded  territory  took  with  it  as  part  of  its  municipal 
law  a  liability  for  injuries  to  the  administrator  of  the  decedent  for 
the  damages  caused  by  his  death,  when  such  injuries  were  caused 
by  the  neglect  of  another,  and  therefore  the  law  in  force  at  the  time 
of  the  cession  still  prevails. 

It  is  said,  however,  that  chapter  450,  p.  675,  of  the  Laws  of  1847, 
was  repealed  by  subdivision  24,  §  1,  c.  245,  p.  370,  of  the  Laws  of 
1880.  But  whatever  effect  that  repeal  would  have  in  the  state  of 
New  York,  it  certainly  would  not  have  the  effect  of  repealing  the 
law  of  the  territory  that  had  been  ceded  to  the  United  States ;  for 
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under  that  cession  the  power  of  the  state  to  legislate  in  regard  to 
the  ceded  territory  ceased,  and  the  repeal  of  the  act  of  1847  had  no 
effect  upon  the  law  of  the  ceded  territory.  Section  1902  of  the 
Code  of  Civil  Procedure  was  enacted  at  the  time  of  the  repeal  of 
the  act  of  1847,  and  was  a  substitute  for  it.  If  the  Legislature  of 
this  state  had  the  power  to  legislate  in  respect  to  the  ceded  territory, 
section  1902  of  the  Code  of  Civil  Procedure  was  in  force.  If  it  had 
not  that  power,  then  the  law  of  1847  was  never  repealed,  and  there- 
fore is  still  in  force,  so  that  it  follows  that  either  the  law  of  1847  or 
section  1902  of  the  Code  is  in  force  over  the  property  ceded  to  the 
United  States.  Assuming  that  the  navy  yard  ceded  by  the  state  of 
New  York  to  the  United  States  is  to  be  treated  as  a  foreign  state 
or  country,  a  right  of  action  to  recover  damages  for  negligence  caus- 
ing the  death  of  the  plaintiff's  intestate  existed,  and  when  there  are 
similar  statutes  in  the  state  where  the  accident  happened  and  in 
which  an  action  is  brought  the  right  to  recover  damages  stands  pre- 
cisely the  same  as  if  the  common  law  in  both  states  allowed  a  re- 
covery. Leonard  v.  Columbia  Steam  Navigation  Co.,  84  N.  Y.  48, 
38  Am.  Rep.  491.  Madden  v.  Arnold,  22  App.  Div.  240,  47  N.  Y. 
Supp.  757,  affirmed  by  the  Court  of  Appeals  on  the  opinion  below 
162  N.  Y.  638,  57  N.  E.  1116,  then  applies,  and  the  courts  of  this 
state  have  jurisdiction  over  such  a  cause  of  action  the  same  as  if  the 
cause  of  action  arose  in  a  neighboring  state. 

It  follows,  therefore,  that  a  good  cause  of  action  was  alleged, 
that  the  demurrer  was  properly  overruled,  and  the  judgment  is  af- 
firmed, with  costs,  with  leave  to  defendant  to  withdraw  demurrer 
and  to  answer  on  payment  of  costs  in  this  court  and  in  the  court  be- 
low.   All  concur. 


KEARNEY  v.  C50LEMAN  et  al. 
(Supreme  Court,  Appellate  Division,  First  Department    June  9,  1905.) 

GONTBACTS  FOB  ElXCAVATION— BXTBA  WOBK— EVIDENCB. 

Evldenee  In  an  action  by  a  subcontractor  who  had  undertaken  to  do- 
ezcayation  for  a  dam,  Including  disposal  of  the  earth,  field  insufficient  to 
show  that  he  did  any  extra  work  of  refilling. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  James  Kearney,  receiver,  against  James  S.  Coleman 
and  another.  From  a  judgment  dismissing  the  complaint  at  the 
close  of  plaintiff's  case,  he  appeals.    Affirmed. 

Argued  before  HATCH,  PATTERSON,  O'BRIEN,  and 
LAUGHLIN,  JJ. 

Edward  P.  Mowton,  for  appellant. 
David  McClure,  for  respondents. 

HATCH,  J.  This  action  is  brought  to  recover  a  sum  claimed 
to  be  due  for  -extra  work  performed  by  Arthur  McMullen  &  Co., 
a  copartnership,  under  a  written  contract  with  the  defendants. 
The  firm  of  McMullen  &  Co.  was  dissolved  pursuant  to  an  inter- 
locutory judgment,  and  the  plaintiff  was  duly  appointed  receiver 
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of  the  partnership  assets  and  property,  and  in  his  representative  ca- 
pacity brings  this  action.  The  complaint  avers  that  the  defendants 
Coleman  and  Ryan  are  the  sole  surviving  members  of  the  firm  of 
Coleman,  Ryan  &  Brown ;  that  the  defendant  firm  had  entered  into 
a  contract  with  the  city  of  New  York  for  the  construction  of  the 
Croton  dam;  that  plaintiff's  firm  entered  into  a  subcontract  with 
the  defendant  firm  for  the  performance  of  work  required  to  be  done 
under  the  contract  between  the  city  of  New  York  and  the  defend- 
ants ;  that  for  such  work  the  defendant  firm  agreed  to  pay  plaintiff's 
firm  a  sum  equal  to  90  per  cent,  of  the  price  which  they  received 
from  the  city ;  that  the  work  thus  performed  by  plaintiff's  firm  was 
extra  work  for  refilling  required  to  be  done  by  the  defendants  under 
their  contract  with  the  city.  It  was  admitted  by  the  answer,  and 
also  upon  the  trial,  that  the  quantity  of  refilling  for  which  the  de- 
fendants' firm  was  paid,  and  to  which  the  plaintiff's  firm  claim  to 
be  entitled,  as  it  did  the  work,  was  17,100  cubic  yards,  amounting 
to  ^,275,  90  per  cent,  of  which,  amounting  to  the  sum  of  $3,847.50, 
the  plaintiff  claims  to  be  entitled  to  recover. 

So  far  as  material  to  a  disposition  of  the  present  controversy,  the 
defendants'  contract  with  the  city  provided  that : 

*The  materials  excarated  must  be  deposited  in  such  a  manner,  at  sucb 
places  and  at  such  distances  from  the  excavations  as  shall  be  directed  or  ap- 
prored  by  the  Engineer.  All  work  done  under  this  head  to  be  measured  in 
excavation.'* 

The  contract  providing  for  earth  excavation  was  as  follows : 

"(c)  For  earth  excavation,  including  the  disposal  of  it,  and  all  work  inci- 
dental thereto,  per  cubic  yard,  the  sum  of  sixty-one  cents. 

"(cc)  For  earth  excavation  in  vertical  trenches,  including  the  disposal  of  it 
and  all  work  incidental  thereto,  per  cubic  yard,  the  sum  of  ninety-five  cents. 

"(d)  For  reAlllng  and  embankment,  in  place  and  all  work  Incidental  thereto, 
per  cubic  yard  the  sum  of  twenty-five  cents. 

"(f)  For  rock  excavation,  including  the  disposal  of  it  and  all  the  work  In- 
cidental th^^to,  per  cubic  yard,  the  sum  of  one  dollar  and  ninety-five  cents.** 

The  plaintiff's  firm  subcontracted  with  the  defendants'  firm  to  do 
the  work  provided  for  in  subdivisions  "c,"  "cc,"  and  "f,"  including 
the  disposal  of  the  material  excavated.  The  subcontract  fixed  the 
price  which  the  plaintiff's  firm  was  to  receive  for  such  work,  and 
further  provided  that  for  all  extra  work  ordered  by  the  chief  engi- 
neer the  plaintiff's  firm  was  to  be  paid  by  the  defendants*  firm  90 
per  cent,  of  the  price  that  the  latter  firm  should  receive  from  the 
city.  It  was  conceded  upon  the  trial  that  the  plaintiff's  firm  de- 
posited certain  of  the  material  which  it  had  excavated  upon  an  em- 
bankment, and  did  this  under  the  direction  of  the  chief  engineer; 
and  it  was  further  conceded  that  the  defendants'  firm  had  been  paid 
by  the  city  for  all  refilling,  and  that  they  had  paid  no  part  of  the 
sum  so  received  to  the  plaintiff's  firm  or  to  the  plaintiff. 

The  question  presented  is  to  determine  whether  the  work  per- 
formed under  the  subcontract  by  the  plaintiff's  firm  in  dumping  this 
material  upon  the  embankment,  and  in  refilling  in  connection  there- 
with, entitled  it  to  90  per  cent,  of  the  sum  received  by  the  defend- 
ants' firm  for  refilling  and  embankment.  It  is  not  claimed  by  the 
plaintiff  that  his  firm  did  any  part  of  the  work  upon  the  embank- 
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ment,  or  otherwise,  save  in  refilling  to  the  extent  of  17,100  cubic 
yards.  His  claim  is  that  the  items  of  refilling  and  embankment  are 
separable  in  their  character,  and  that  die  work  performed  upon  the 
embankment  was  quite  distinct  from  the  refilling  for  which  the 
contract  provided.  The  subcontract  with  the  plaintiff's  firm  pro- 
vided that  the  parties  to  it  should  be  governed  by  the  conditions  of 
the  defendants'  contract  with  the  city;  and,  in  determining  whether 
the  contention  of  the  plaintiff  is  correct,  it  becomes  necessary  to 
examine  that  part  of  the  contract  in  relation  to  refilling  and  em- 
bankment.   Upon  these  subjects  that  contract  provides : 

''(27)  The  embankments  for  the  main  and  temporary  dams  shall  start  from 
a  well  prepared  base,  stepped  on  sloping  ground,  all  embankments  and  all 
refilling  shall  be  carried  up  in  horizontal  layers  not  exceeding  six  inches  In 
thickness;  each  layer  to  be  carefully  rolled  with  a  heavy  grooved  roller  and 
to  be  well  watered.  The  earth  to  be  well  rammed  with  heavy  rammers  at 
such  points  as  cannot  be  reached  by  the  roller. 

''Special  care  shall  be  required  in  riuming  the  earth  close  to  the  sheet  piling 
and  to  the  masonry  which  shall  always  be  kept  at  least  two  feet  higher  than 
the  adjoining  embankment,  unless  otherwise  permitted.  The  embankments  of 
the  dam  shall  be  kept  at  an  uniform  height,  on  both  sides  of  the  masonry, 
during  construction,  unless  otherwise  permitted. 

''(28)  Ample  means  shall  be  provided  for  watering  the  banks,  and  any  por- 
tion of  the  embankment  to  which  a  layer  is  being  applied  shall  be  so  wet, 
when  required,  that  water  will  stand  on  the  surface.  The  CJontractor  shall 
furnish  at  his  own  cost  the  necessary  steam  or  other  power  for  forcing  the 
water  upon  the  bank,  if  the  Engineer  find  that  other  means  of  transportation 
and  distribution  of  the  water  are  not  sufficient 

"(29)  The  embankments  of  the  dam,  or  any  slopes  that  may  be  so  ordered 
shall  be  formed  with  an  extra  width  of  twelve  Inches,  this  surplus  quantity 
of  earth  shall  be  afterwards  removed  and  estimated  as  excavation  [Item 
"c"],  and  the  surface  left  shall  be  dressed  smoothly  to  receive  the  broken 
stones,  supporting  the  paving  or  the  soil." 

Paragraphs  30,  31,  32,  and  38  make  other  particular  provision  for 
the  quality  of  the  material,  which  excludes  all  things  perishable; 
for  compact  material  upon  the  upstream  side,  and  more  porous  ma- 
terial on  the  downstream  side;  for  mixing  of  the  material  to  be 
used  upon  the  embankment,  and  requiring  the  matter  to  be  thrown 
with  shovels,  in  ordpr  to  effect  a  thorough  mixture ;  also  that  the 
borrow  pits  from  which  the  material  was  to  be  taken  should  be 
acceptable  to  the  engineer,  and  free  from  all  bowlders,  trees,  stumps, 
and  other  matter  not  acceptable  for  refilling  and  embankments. 
Paragraph  34  is  as  follows : 

"(34)  The  price  herein  stipulated  for  refilling  and  embankments  [clause  o, 
item  "d''j  is  to  include  the  cost  of  excavating  and  taking  the  materials  used 
therefor  from  the  dumps  or  from  the  borrow  pits,  of  supporting  draining  and 
maintaining  the  excavations,  of  selecting,  mixing  and  transporting  the  ma- 
terials, of  rolling  and  watering,  and  of  doing  all  work  necessary  for  placing 
the  same  as  hereinbefore  specified."    ' 

It  is  apparent,  therefore,  from  the  terms  of  the  contract,  that,  in 
the  items  of  refilling  and  embankment,  the  mere  excavation  and 
deposit  of  the  material  in  particular  places  as  it  was  required  was 
a  small  part  of  the  work  to  be  performed,  for  by  specific  requirement 
a  great  amount  of  work  was  necessary  in  making  the  material  suit- 
able for  the  purpose,  and  solidifying  it  upon  the  embankment  after 
it  had  been  placed.    The  work  required  as  to  the  embankment 
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proper  shows  that  the  mere  deposit  from  the  borrow  pits  of  the  ma- 
terial was  but  a  small  part  of  the  work  required  to  be  done.  The 
refilling  in  particular  places  may  have  been  done  with  much  less 
work  than  that  required  upon  the  embankment,  but  the  price  per 
cubic  yard  for  each  was  the  same,  and  doubtless  made  so  to  equalize 
the  cost,  as  the  refilling  might  be  done  with  much  less  labor  and 
expense  than  the  building  of  the  embankment  required.  The  two 
were  evidently  intended  to  be  embraced  in  one  price,  and  the  par- 
ticular specifications  clearly  so  show.  Manifestly,  the  plaintiff's 
firm  did  not  become  entitled  to  compensation  for  merely  depositing 
the  excavated  material  upon  the  embankment.  They  were  re- 
quired, under  the  terms  of  the  contract,  to  deposit  it  as  directed  by 
the  engineer.  The  place  of  deposit  was  not  material  to  them,  un- 
less a  haul  was  required  of  a  considerable  distance,  for  which  the 
contract  specified,  but  which  is  not  material  to  this  controversy. 
All  that  the  plaintiff  has  shown  that  his  firm  did  was  to  excavate 
and  deposit  this  material  upon  the  embankment;  and  this  work  was 
a  part  of  their  contract  for  excavation,  and  could  not  be  charged 
for  as  extra  work,  as  it  required  nothing  to  be  done  beyond  that  for 
which  their  contract  for  excavation  provided. 

The  only  proof  that  tends  in  the  slightest  degree  to  show  that  the 
plaintiff's  firm  performed  any  extra  work  is  found  in  the  testimony 
of  Gowan,  who  was  an  engineer  employed  by  the  city  upon  the 
work  in  question.  His  testimony  is  to  the  effect  that  a  section  of 
the  work  was  filled  by  materials  taken  from  the  excavation  by  plain- 
tiff's firm,  and  he  adds : 

"I  think  it  was  graded  to  a  reasonable  extent.  I  think  it  was  brought  up 
to  an  elevation — a  certain  elevation — and  reasonably  well  graded.  That 
Is  my  recollection  about  it  After  that  I  made  my  certificate  of  the  dimen- 
sions." 

There  is  nothing  in  this  testimony  which  certainly  shows  that 
the  grading  of  the  material  thus  dumped  was  anything  more  than  a 
mere  distribution  of  it  at  the  time  it  was  dumped.  But  if  it  could 
be  presumed  therefrom  that  the  plaintiff's  firm  did  any  actual  work 
of  grading  up  the  material  dumped  by  them,  it  is  not  shown  how 
much  time  or  labor  was  expended  thereon,  or  how  much  it  was 
worth.  It  was  quite  independent  of  the  work  required  to  be  done 
in  forming  the  embankment,  and  its  cost  or  value  is  not  made  to 
appear. 

We  conclude,  therefore,  that  the  plaintiff  did  not  show  that  his 
firm  did  any  extra  work  upon  the  embankment  or  in  the  refilling. 
and  that  the  grading  which  was  done  is  not  shown  to  have  been  of 
anytljing  more  than  nominal  value.  Consequently  there  is  no  basis 
for  the  claim  that  the  plaintiff  or  his  firm  was  entitled  to  any  sub- 
stantial sum  for  extra  work,  as  it  did  none  that  can  be  measured. 

The  dismissal  of  the  complaint  was  therefore  correct,  and  the 
judgment  should  be  affirmed,  with  costs.    All  concur. 
94  N.Y.8.— 14 
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MITCHELL  V.  BINSTEIN. 
(Supreme  Ck>iirt,  Appellate  Division,  First  Department    Jnne  9,  1905.) 

1.  DEED&— DeSCBIFTION— BOUNDABIES— ConVETANCB  OF  ROAD. 

A  conveyance  of  a  lot  bounded  by  a  road  vests  the  grantee  with  the 
fee  to  the  center  of  the  road. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8,  Cent  Dig.  Boundaries,  S  123.] 

2.  Saub. 

A  conveyance  of  lots  bounded  by  the  westerly  line  of  a  road  leaves  the 
fee  of  the  road  in  the  grantor. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  8,  Cent  Dig.  Boundaries,  S  128.] 

8.  Highways— Discontinuance— OwNEBSHiP    of    Roadbed— Disposition    by 
Legislatubb. 

The  Legislature,  in  discontinuing  a  road,  can  vest  in  abutting  owners 
only  such  title  to  the  roadbed  as  Is  owned  by  the  public. 

4.  Same— Deeds— CoNSTBucTioN— Estate  Gbantbd. 

Laws  1787,  p.  480,  c.  61,  created  the  mayor,  aldermen,  and  commonalty 
of  the  city  of  New  York  highway  commissioners,  and  authorized  them  to 
alter  and  lay  out  public  roads,  and  to  have  damages  assessed  for  the  re- 
spective interests  and  estates  of  owners  refusing  to  treat  with  the  city. 
In  1795,  owners  of  land  abutting  on  a  road  conveyed  a  strip  to  the  city 
by  a  deed  reciting  that  the  grantors  "grant  release  and  forever  quit- 
claim" so  much  of  their  lands  as  might  be  necessary  for  a  road  of  a  spec- 
ified breadth  "to  and  for  the  sole  and  only  use  of  a  public  road  therefor.*' 
Held,  that  the  deed  conveyed  to  the  city  a  fee  in  the  land  covered  thereby. 

5.  Deedb— Conditions— Bbeaoh— Right  of  Re-Entby— To  Whom  Available. 

Only  the  heirs  of  the  grantor  can  exercise  the  right  of  re-entry  given 
by  a  breach  by  the  grantee  of  a  condition  that  the  land  granted  shall  be 
used  as  a  public  road. 

6.  HiOHWATB— Abandonment— Disposition  of  Roadbed. 

The  Legislature,  on  discontinuing  a  highway,  may  transfer  the  public 
rights  and  title  to  the  roadbed  to  the  abutting  owner  in  satisfaction  or 
modification  of  his  damages,  and  such  object  was  accomplished  by  Laws 
1867,  p.  1749,  c.  697,  §  3,  providing  that  the  abutting  owners,  on  the 
abandonment  of  certain  streets,  shall  become  and  be  absolute  owners  in 
fee  simple  to  the  center  line  thereof  In  front  of  their  respective  proper- 
ties. 

7.  Bstopfkl— Reliance    on    Inconsistent    Titled— Pubchabb    at   Judicial 

Sale. 

A  grantee  of  a  purchaser  at  partition  sale  of  premises  abutting  on  a 
road  is  not  estopped  from  subsequently  acquiring  the  fee  to  the  roadbed 
from  one  holding  paramount  title  thereto  who  was  not  a  party  to  the 
partition  action,  although  the  premises  were  partitioned  on  the  erroneous 
assumption  that  the  parties  had  title  to  the  fee  of  the  roadbed. 

8.  Deeds— Descbiption— Discontinuance. 

A  deed  reciting  that  in  order  to  show  the  willingness  of  the  grantors 
that  parcel  of  their  lands,  or  so  much  thereof  as  may  be  necessary  for 
a  road  of  the  breadth  of  four  rods,  should  be  taken  by  the  grantee  for 
a  public  road,  the  grantors  release  and  quitclaim  to  the  grantee  all  that 
parcel  of  lands,  or  so  much  thereof  as  may  be  necessary  for  the  road  of 
the  breadth  of  four  rods,  to  have  and  hold  the  same  for  the  sole  and 
only  use  of  a  public  road,  is  not  void  for  Indeflniteness. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Lucy  B.  Mitchell  against  David  L.  Einstein.  From  a 
judgment  (86  N.  Y.  Supp.  769)  dismissing  the  complaint,  plaintiff 
appeals.    Reversed. 
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Argued  before  McLAUGHLIN,  PATTERSON,  INGRAHAM, 
and  LAUGHLIN,  JJ. 

David  B.  Ogden,  for  appellant. 
George  W.  Seligman,  for  respondent. 

LAUGHLIN,  J.  This  is  an  action,  under  section  1638  of  the 
Code  of  Civil  Procedure,  to  determine  claims  to  real  property.  The 
premises  in  question  are  that  part  of  the  former  bed  of  the  Bloom- 
mgdale  Road  constituting  the  westerly  half  of  the  road  between 
the  southerly  line  of  Ninety-Seventh  street  and  the  center  line  of 
the  block  lying  between  Ninety-Sixth  and  Ninety-Seventh  streets. 
On  the  7th  day  of  March,  1868,  when  the  Bloomingdale  Road  north 
of  Eighty-Sixth  street  was  discontinued,  pursuant  to  the  provisions 
of  an  act  of  the  Legislature  (chapter  697,  p.  1748,  of  the  Laws  of 
1867),  by  the  filing  of  a  map  thereunder  by  the  board  of  commission- 
ers of  Central  Park,  omitting  the  road  therefrom  (Fearing  v.  Irwin, 
4  Daly,  385 ;  Id.,  55  N.  Y.  486 ;  Holloway  v.  Southmayd,  139  N.  Y. 
390,  34  N.  E.  1047,  1052),  one  Martin  W.  Kellogg  was  concededly 
the  owner  in  fee  of  the  premises  on  the  westerly  side  of  the  Bloom- 
ingdale Road  abutting  on  that  part  of  the  roadbed  now  in  question. 
The  plaintiff  contends  that  the  fee  to  this  part  of  Bloomingdale 
Road  at  that  time  was  in  the  city  of  New  York,  and  that  by  virtue 
of  said  act  of  1867  its  title  vested  in  Kellogg,  the  abutting  owner, 
through  whom  the  plaintiff  claims  title.  If  Kellogg  thus  acquired 
title  from  the  city,  the  subsequent  conveyances  in  the  plaintiff's 
chain  of  title  are  clearly  sufficient  to  vest  that  title  in  him.  The 
plaintiff's  claim  that  the  city  was  vested  with  the  fee  to  the  road 
is  based  on  a  deed  from  James  Striker  and  others  to  the  city  on 
the  24th  day  of  March,  1795.  At  the  time  of  the  execution  of  that 
conveyance  James  Striker  was  seised  in  fee  simple  absolute  of  the 
premises  in  question,  and  of  a  large  tract  of  land  known  as  "Striker's 
Bay  Farm,"  which  embraced  the  premises  on  both  sides  of  the 
Bloomingdale  Road,  including  the  bed  of  the  road,  between  Ninety- 
Sixth  and  Ninety-Seventh  streets  as -now  located  and  extended  to 
North  river.  The  contention  of  the  defendant  is  that  the  convey- 
ance from  Striker  to  the  city  merely  conveyed  an  easement  for  high- 
way purposes,  and  that  the  fee  remained  in  the  grantor,  and  has 
been  acquired  by  the  defendant  through  a  decree  in  partition  made 
between  the  devisees  of  James  Striker;  son  of  Garrit,  to  whom  title 
descended  from  his  father,  and  who  died  seised  thereof  in  1831,  and 
mesne  conveyances  thereafter.  The  partition  action  was  in  the 
Supreme  Court,  and  a  decree  for  a  sale  of  the  premises  was  made 
on  the  25th  day  of  April,  1856.  The  partition  map  showed  the 
Bloomingdale  Road  passing  through  the  farm  as  it  existed  at  the 
time  the  road  was  subsequently  abandoned,  and  it  showed  the  abut- 
ting property  subdivided  into  lots  fronting  upon  the  Bloomingdale 
Road  and  upon  Ninety-Sixth  and  Ninety-Seventh,  Ninety-Eighth 
and  Ninety-Ninth  streets,  and  on  avenues  running  northerly  and 
southerly.  Part  of  the  premises  abutting  on  the  west  on  the  part 
of  the  Bloomingdale  Road  in  question  were  purchased  on  the  sale 
in  partition  by  one  Cotte,  and  the  remainder  by  one  Peck,  who  ^), 
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sequently,  and  on  the  30th  day  of  March,  1859,  conveyed  to  said 
Cotte  the  conveyances,  all  beings  by  lot  numbers,  and  bounded  east- 
erly "by  the  Bloomingdale  Road."  Cotte  thereby  became  vested 
with  the  fee  to  the  center  of  the  road,  which  would  embrace  the 
premises  in  question,  provided  the  fee  was  not  conveyed  to  the  city 
by  Striker.  When  Cotte  subsequently  conveyed  these  lots,  he  spe- 
cifically bounded  them  by  the  westerly  line  of  the  road,  thus  re- 
taining the  fee  if  he  owned  it  (Augustine  v.  Britt,  15  Hun,  395,  af- 
firmed 80  N.  Y.  647,  where  the  question  was  decided  on  these  identi- 
cal facts).  The  subsequent  conveyances  by  which  title  to  these  lots 
became  vested  in  Kellogg,  the  owner  thereof  when  the  road  upon 
which  the  lots  abutted  was  discontinued  in  1868,  followed  the  same 
description.  On  the  19th  day  of  March,  1878,  Cotte  executed  a 
conveyance  of  that  part  of  the  roadbed  in  question  to  one  Bell,  who 
subsequently  conveyed  the  same  to  one  Augustine,  who  in  turn, 
prior  to  the  commencement  of  this  action,  conveyed  the  same  to 
the  defendant.  Before  conveying  to  the  defendant,  Augustine  con- 
tracted to  convey  to  another,  and  sued  for  specific  performance. 
The  release  to  the  city  does  not  appear  to  have  been  presented  for 
adjudication,  but  the  opinion  proceeds  on  the  theory  that  the  city 
acquired  an  easement,  and  it  was  held  that  when  Cotte  originally 
conveyed  he  retained  the  fee,  which  it  was  decided  he  acquired  un- 
der the  referee's  deed  in  partition  and  the  deed  from  Peck,  and  that 
he  subsequently  conveyed  good  title  to  Bell.  Augustine  v.  Britt, 
supra.  It  is  clear,  therefore,  that  the  defendant  has  become  vested 
with  the  title  to  the  premises  in  question  if  the  deed  by  Striker  to 
the  city  only  conveyed  an  easement;  for,  of  course,  it  was  only 
competent  for  the  Legislature  to  vest  in  the  abutting  owners  any 
title  owned  by  the  public.  Fearing  v.  Irwin,  supra;  Deering  v. 
Reilly,  38  App.  Div.  164-169, 170, 171,  56  N.  Y.  Supp.  704;  Mott  v. 
Eno,  97  App.  Div.  580,  602,  90  N.  Y.  Supp.  608.  The  decision  of 
the  appeal,  therefore,  depends  upon  the  construction  of  the  deed 
from  Striker  to  the  city.  If  it  conveyed  an  easement  only,  the  title 
now  is  in  the  defendant,  and  the  judgment  should  be  affirmed.  But 
if  it  conveyed  a  fee,  then  the  title  is  in  the  plaintiff,  and  the  judg- 
ment must  be  reversed. 

Bloomingdale  Road  was  originall>r  laid  out  as  a  highway  four 
rods  in  width,  pursuant  to  the  provisions  of  a  colonial  act  adopted 
in  1703  (1  Col.  Laws,  p.  532,  c.  131)  by  commissioners  for  the  city 
and  county  of  New  York  designated  therein,  from  a  "house  at  the 
end  of  New  York  Lane"  through  the  lands  of  Teunis  Edis  to  a 
point  in  the  vicinity  of  the  present  116th  street,  as  appears  by  a  re- 
turn made  by  the  commissioners  bearing  date  the  16th  day  of  June. 
1707,  and  entered  on  the  minutes  of  the  General  Quarter  Sessions 
of  the  Peace  on  the  1st  day  of  November,  1826.  It  is  conceded  that 
at  that  time  said  Edis  owned  the  premises  in  question.  By  a 
colonial  act  of  1751  (3  Col.  Laws,  p.  844,  c.  910)  it  is  recited  that 
Bloomingdale  Road  had  been  laid  out  of  the  width  of  four  rods  be- 
tween said  points  pursuant  to  the  act  of  1703,  and  facts  are  recited 
tending  to  show  that  the  road  should  be  narrowed,  and  the  General 
Quarter  Sessions  was  authorized  to  appoint  a  highway  surveyor  for 
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said  highway,  and  "he  is  hereby  required  to  view  and  survey  the 
said  road  or  highway  and  lay  out  the  same  of  the  bredth  of  two 
roads  as  the  same  now  runs."  It  has  been  held  that  it  will  be  pre- 
sumed that  this  duty,  was  performed,  and  that  the  two  rods  in  width 
abandoned  reverted  to  the  abutting  owners,  freed  of  the  public  ease- 
ment. Blackman  v.  Riley,  138  N.  Y.  318,  34  N.  E.  214.  In  1787, 
by  chapter  61,  p.  480,  the  Legislature  created  the  mayor,  aldermen, 
and  commonalty  of  the  city  of  New  York  highway  commissioners, 
and  authorized  them,  among  other  things,  to  widen  and  alter  public 
roads  and  highways  already  laid  out  in  said  city  and  county,  and 
to  lay  out  others,  provided  the  owners  would  consent,  for  reason- 
able compensation,  to  treat  and  agree  with  owners  for  lands  to  be 
taken  and  the  compensation  therefor,  and  to  cause  a  jury  to  be 
summoned  in  the  Mayor's  Court  to  assess  the  damages  and  recom- 
pense for  the  "respective  interests  and  estates"  of  owners  refusing 
to  treat  and  agree  with  the  city,  and  providing  that  such  proceed- 
ings should  be  binding  on  the  owners  and  their  successors  in  in- 
terest "claiming  any  interest  or  title  in  or  to  the  same  land,"  and 
that,  upon  payment  or  tender  of  the  compensation  to  be  made,  this 
would  be  full  authority  to  the  commissioners  to  "cause  the  said  land 
to  be  converted  to  and  used  for  the  purposes  aforesaid."  By  chap- 
ter 88,  p.  543,  of  the  Laws  of  the  same  year,  the  Legislature  author- 
ized the  common  council  to  make  ordinances,  rules,  and  orders  for 
regulating  the  "streets,  wharves  and  slips,"  to  appoint  surveyors, 
to  treat  with  owners  for  lands  needed  in  laying  out  "streets, 
wharves  or  slips,"  to  cause  a  jury  to  be  summoned  in  the  Mayor's 
Court  to  assess  the  "damages  and  recompense"  for  lands  needed 
"according  to  their  several  interests  and  estates  therein,"  and  pro- 
viding that  upon  payment  or  tender  of  the  damages  thus  assessed 
the  proceedings  should  be  conclusive  against  the  owners  "claiming 
any  estate  or  interest  of,  in,  or  to  the  same  ground,"  and  might 
"cause  the  same  ground  to  be  converted  to  and  used  for  the  pur- 
poses aforesaid."  By  the  Declaration  of  Independence  the  right, 
title,  and  interest  of  the  British  Crown  in  the  public  streets  and 
highways  vested  in  the  people  of  the  state.  This  was  confirmed  by 
the  treaty  of  peace,  and  the  Legislature  in  1793  transferred  it  to 
the  mayor,  aldermen,  and  commonalty  of  the  city  of  New  York 
(chapter  42,  p.  434,  Laws  1793).  In  that  year  it  appears  that  the 
matter  of  widening  Bloomingdale  Road  where  it  then  existed,  and 
extending  it  northerly  from  its  terminus  considerably  northerly  of 
the  premises  in  question  to  the  post  road  on  Harlem  Heights,  was 
agitated  and  on  the  14th  day  of  May,  1793,  the  common  council, 
on  the  report  of  its  committee  on  Bloomingdale  Road,  adopted 
the  following  resolution:  "Ordered  that  said  road  from  its  com- 
mencement at  Hoen's  house  to  Nicholas  De  Peyster's  barn,  be  im- 
mediately opened  to  its  proper  and  legal  width  of  four  rods,  and 
thence  to  the  Post  Road  at  Mr.  Watkin's  of  the  same  width  if  the 
proprietors  will  give  the  land ;"  and  two  aldermen  were  appointed 
a  committee  "to  attend  the  opening  of  said  road  and  to  confer  with 
the  proprietors  of  the  land  on  the  same  subject."  It  does  not  ap- 
pear what,  if  anything,  was  done  pursuant  to  this  authority;   but 
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on  the  25th  day  of  August,  1794,  the  road  committee  were  ordered 
to  report  on  the  propriety  of  making  the  extension,  and  to  interview 
the  proprietors  as  to  their  willingness  "to  give  the  land  for  the 
purpose."  On  the  7th  day  of  April,  1795,  the.  minutes  of  the  com- 
mon council  show  the  following : 

"A  release  of  James  Striker,  John  Jones,  Nicholas  De  Peyster,  James  De 
Peyster,  John  P.  Waldron,  Andrew  McGown,  Samuel  Kelly  and  Samuel  Brad- 
hurst  to  this  corporation  of  so  much  of  their  respective  lauds  as  Is  required 
to  continue  the  Bloomingdale  Road  through  the  same  of  the  width  of  four 
rods  was  read  and  ordered  to  be  proved,  deposited  in  the  Clerk's  Office  and 
recorded." 

This  is  the  conveyance  requiring  construction,  and  the  material 
parts  of  it  are  as  follows : 

"To  all  to  whom  these  presents  shall  come : 

"Whereas,  the  Mayor,  Aldermen  and  Commonalty  of  the  City  of  New  York 
have  lately  laid  out,  regulated  and  continued  the  public  highway  or  road 
commonly  called  the  Bloomingdale  Road  of  the  breadth  of  four  rods  through 
the  lands  of  James  Striker,  John  Jones,  Nicholas  De  Peyster,  James  W.  De 
Peyster,  John  P.  Waldron,  Andrew  McGown,  Samuel  Kelly  and  Samuel  Brad- 
hurst. 

"Now  therefore  know  ye  that  in  order  to  show  the  willingness  and  con- 
sent of  the  said  persons  respectively  above  named  that  parcel  of  their  re- 
spective lands  or  so  much  thereof  as  may  be  necessary  for  the  said  road  of 
the  breadth  of  four  rods  should  be  taken  and  held  by  the  said  Mayor,  Alder- 
men and  Commonalty  of  the  City  of  New  York  for  the  purpose  of  a  public 
road  as  aforesaid. 

"And  for  and  in  consideration  of  the  sum  of  five  shillings  to  the  said  per- 
sons respectively  above  named  paid  by  the  said  Mayor,  Aldermen  and  Com- 
monalty of  the  City  of  New  York  they  the  said  persons  above  named  to  wit 
the  said  James  Striker,  John  Jones,  Nicholas  De  Pej'ster,  James  W.  De  Peys- 
ter, John  P.  Waldron,  Andrew  McGown,  Samuel  Kelly  and  Saml.  Bradhurst 
Have  and  each  of  them  doth  for  himself  his  heirs  and  assigns  hereby  grant 
release  and  forever  quit  claim  unto  the  said  Mayor,  Aldermen  and  Common- 
alty of  the  City  of  New  York  and  their  successors  all  that  the  parcel  of  their 
respective  lands  or  so  much  thereof  as  may  be  necessary  for  the  said  Road 
of  the  breadth  of  four  rods  as  aforesaid  to  have  and  to  hold  the  said  Parcel 
or  the  said  respective  lands  or  so  much  thereof  as  may  be  necessary  with 
the  appurtenances  unto  the  said  Mayor,  Aldermen  and  Commonalty  of  the 
City  of  New  York  and  their  successors  to  and  for  the  sole  and  only  use  of 
a  public  road  forever." 

It  was  shown  that  prior  to  September  15,  1795,  the  extension  of 
the  road  was  consented  to  by  the  proprietors  of  all  of  the  lands 
affected,  with  the  exception  of  two,  and  that,  with  these  two  ex- 
ceptions, the  proprietors  were  willing  to  release  the  necessary  lands 
to  the  corporation,  and  that  on  that  day  the  sheriff  returned  two 
precepts  reciting  that  they  had  been  issued,  under  "an  act  for  the 
better  regulating  of  the  public  roads  in  the  city  of  New  York"  (be- 
ing chapter  61,  p.  480,  of  the  Laws  of  1787),  to  the  Mayor's  Court; 
that  jurors  were  sworn  and  withdrew  to  view  the  premises,  and, 
two  days  later,  awarded  damages  to  individual  owners  owning  lands 
through  which  the  road  was  extended,  which  were  subsequently 
paid.  This  is  the  only  conveyance,  and  these  are  the  only  proceed- 
ings, shown  with  reference  to  the  widening  or  extension  of  the 
road;  but  there  is  evidence  satisfactorily  showing  that  the  road 
was  widened  prior  to  1825  to  the  width  of  four  rods,  and  so  re- 
mained until  it  was  discontinued. 
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The  act  under  which  the  road  was  originally  laid  out  made  no 
provision  for  compensation,  and  it  has  been  frequently  held  that 
only  an  easement  was  acquired  by  the  public.  Bartow  v.  Draper, 
5  Duer,  130 ;  Van  Amringe  v.  Barnett,  8  Bosw.  357 ;  Mott  v.  Eno, 
97  App.  Div.  580,  90  N.  Y.  Supp.  608.  In  all  the  litigation  over  this 
road  the  point  as  to  whether,  by  eminent  domain  proceedings  taken 
pursuant  to  the  provisions  of  said  chapter  61,  p.  480,  of  the  Laws 
of  1797,  the  city  could  have  acquired  a  fee,  and  the  interest  acquired 
by  this  grant  have  not  been  authoritatively  adjudicated  by  an  appel- 
late court.  In  Deering  v.  RelUy,  167  N.  Y.  184,  60  N.  E.  447,  which 
related  to  that  part  of  the  street  over  the  lands  of  one  of  the  parties 
in  whose  favor  the  jury  made  an  assessment  for  the  extension,  it 
had  been  stipulated  that  only  an  easement  had  been  acquired,  and 
the  learned  judge  writing  the  opinion  made  the  observation  that 
this  was  the  effect  of  the  proceeding;  but  he  has  recently  ques- 
tioned the  correctness  of  this  observation,  and  expressed  the  opin- 
ion that  under  the  statute  the  city  at  that  time  could  have  acquired 
the  fee;  and  in  this  view  the  majority  of  the  court  concurred. 
Mott  V.  Eno  (N.  Y.)  74  N.  E.  229. 

If,  as  has  been  held  by  the  Court  of  Appeals  in  Mott  v.  Eno, 
supra,  the  city  could  have  acquired  the  fee  by  condemnation  pro- 
ceedings, it  cannot  be  doubted  that  it  was  authorized  to  accept  a 
deed  of  the  fee  of  lands  for  highway  or  street  purposes.  This  deed 
in  form  clearly  conveys  a  fee,  and  the  grant  is  not  limited  by  the 
habendum  clause  specifying  the  use  to  which  the  property  is  to  be 
appropriated,  for  this  is  neither  inconsistent  with  nor  a  limitation 
of  the  grant  of  the  fee,  but  is  merely  a  specification  of  the  use  cus- 
tomarily inserted  in  all  grants  in  perpetuity.  Nicoll  v.  N.  Y.  & 
Erie  R.  R.  Co.,  12  N.  Y.  182;  Kenney  v.  Wallace,  24  Hun,  478; 
Tifft  V.  City  of  Buffalo,  82  N.  Y.  204 ;  Vail  v.  Long  Island  R.  R. 
Co.,  106  N.  Y.  283,  12  N.  E.  607,  60  Am.  Rep.  449 ;  De  Witt  v. 
Elmira  Transfer  Ry.  Co.,  134  N.  Y.  495,  32  N.  E.  42;  Hughes  v. 
Bingham,  135  N.  Y.  347,  32  N.  E.  78,  17  L.  R.  A.  454;  United 
States  V.  Case  Library  (C.  C.)  98  Fed.  512,  affirmed  Avery  v.  United 
States,  104  Fed.  711,  44  C.  C.  A.  161. 

Even  if  the  conveyance  should  be  construed  as  a  grant  upon  con- 
dition by  which  the  title  would  be  forfeited  upon  a  discontinuance 
of  the  road,  this  would  not  avail  the  defendant,  for  the  right  of  the 
re-entry  could  only  be  exercised  by  the  heirs  of  the  grantor.  Nicoll 
V.  N.  Y.  &  Erie  R.  R.  Co.,  supra ;  Uppington  v.  Corrigan,  151  N.  Y. 
143,  45  N.  E.  359,  37  L.  R.  A.  794.  If  the  Legislature  could  not 
transfer  the  city's  title,  that  would  doubtless  prevent  a  recovery  in 
this  action,  because  the  plaintiff  must  establish  his  title.  It  was, 
however,  clearly  competent  for  the  Legislature  to  transfer  the  pub- 
lic rights  and  title  to  the  abutting  owner  on  the  discontinuance  of 
the  highway  in  satisfaction  or  mitigation  of  his  damages,  and  that 
is  the  legal  effect  of  the  statute  (Laws  1867,  p.  1749,  c.  697,  §  3). 
Matter  of  Mayor,  etc.,  157  N.  Y.  409,  52  N.  E.  1126.  See,  also,  Mat- 
ter of  Brook  Ave.,  40  App.  Div.  519,  58  N.  Y.  Supp.  163,  affirmed  161 
N.  Y.  622,  55  N.  E.  1093 ;  Fearing  v.  Erwin,  supra. 

It  is  further  claimed  that  the  plaintiff,  since  as  to  the  abutting 
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premises  his  title  is  based  on  the  partition,  is  estopped  by  the  pro- 
ceedings in  the  partition  action  from  contending  that  the  fee  to  the 
roadbed  was  not  partitioned.  I  am  of  opinion  that  it  is  consistent 
with  the  record  in  the  partition  action  that  the  public  had  merely 
an  easement  as  that  they  had  a  fee,  and  I  fail  to  see  how  a  grantee 
of  a  purchaser  of  the  abutting  premises  through  a  sale  in  partition 
was  estopped  from  subsequently  acquiring  the  fee  to  the  roadbed 
from  one  holding  paramount  title  thereto  who  was  not  a  party  to 
the  partition  action,  even  if  the  premises  had  been  partitioned  on 
the  erroneous  assumption  that  the  parties  thereto  had  title,  for  the 
city  was  at  liberty  to  dispose  of  the  title,  and  plaintiff  should  be  at 
liberty  to  acquire  it.  See  Hasten  v.  Olcott,  101  N.  Y.  152,  4  N.  E. 
274 ;  Earle  v.  Earle,  173  N,  Y.  480,  66  N.  E.  398 ;  Hardenburgh  v. 
Lakin,  47  N.  Y.  109;  Boerum  v,  Schenck,  41  N.  Y.  182;  King  v. 
Townshend,  141  N.  Y.  358,  36  N.  E  513. 

It  is  further  urged  by  the  learned  counsel  for  the  respondent  that 
the  grant  is  void  for  indefiniteness,  and  there  is  no  evidence  that 
it  embraced  the  premises  in  question.  Manifestly,  it  was  intended 
to  grant  the  lands  desired  for  the  highway  both  as  to  the  old  part 
and  as  to  the  extension.  De  Peyster  v.  Mali,  27  Hun,  439.  The 
highway  was  surveyed  and  established  and  opened  and  used  to 
the  width  of  four  rods  until  abandoned  in  1868,  at  which  time  the 
premises  in  question  were  concededly  within  its  lines.  They  were 
owned  by  the  grantor  when  he  executed  the  conveyance.  In  the 
absence  of  evidence  that  the  location  of  the  road  was  changed,  it 
is  a  reasonable  presumption  that  it  remained  the  same  in  1868  as 
in  1795.  It  does  not  appear  that  the  grantor  owned  lands  through 
which  the  road  ran  other  than  Striker's  Bay  farm.  Therefore  it 
was  not  void  for  indefiniteness,  and  it  clearly  embraced  the  prem- 
ises in  question. 

It  follows,  therefore,  that  the  judgment  should  be  reversed,  with 
costs,  and,  since  the  findings  of  the  material  facts  are  sufficient  and 
could  not  be  changed  upon  a  new  trial,  final  judgment  should  be 
awarded  in  favor  of  the  plaintiff,  with  costs.    AH  concur. 


HART  ▼.  McKENNA, 
(Supreme  Ck)art»  AppeUate  Division,  Second  Department    June  9,  1905.) 

1.  Sidewalks— Coal  Holes— Permission  to  Maintain— PBEstncpTiONS. 

Where  a  coal  hole  In  the  sidewalk  appurtenant  to  defendant's  property 
had  been  permitted  to  exist  for  more  than  20  years,  It  would  be  presumed 
that  it  was  so  constructed  and  maintained  by  permission  of  the  proper 
authorities. 

[Ed.  Note. —  For  cases  in  point,  see  toI.  86,  Gent  Dig.  Municipal  Ck>r- 
porations,  |  1691.] 

2.  Same— Sidewalks— Defects— Injubies—Uncovebeo     Goal     Hole— Ownxb 

OF   Abutting    Pbopebtt— Liability- Subbendeb    of   Possession— Inde- 
pendent GONTBACTOB. 

Where  an  owner  of  adjoining  property  maintained  a  covered  coal  hole 
in  the  sidewalk  appurtenant  to  her  property,  the  fact  that  she  temporarily 
surrendered  possession  to  an  independent  contractor  for  the  sole  purpose 
of  permitting  him  to  make  certain  alterations  in  the  building,  and  that 
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he  used  tbe  coal  hole  to  put  down  materialfl,  and  negligently  left  the 
same  unfastened,  did  not  relieve  the  owner  from  liability  for  injuries 
to  a  person  passing  oyer  such  hole  without  contributory  negligence, 
though  the  owner  had  no  notice  that  the  contractor  was  using  the  hole, 
or  of  its  unsafe  and  defectiye  condition  resulting  therefrom. 

8.  Same— Qttestion  fob  Jubt. 

Whether  defendant  exercised  reasonable  care  In  guarding  the  hole  dur* 
ing  the  time  the  contractor  was  In  possession  of  the  property  was  for  the 
jury. 

[Ed.  Note.— For  cases  in  point,  see  voL  86,  Cent  Dig.  Municipal  Ck>rpo- 
ratlons,  1 1749.] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Peter  E.  Hart  against  Mary  A.  McKenna.  From  a 
judgment  in  favor  of  defendant,  plaintiff  appeals.    Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD,  and  RICH,  JJ. 

William  J.  Martin,  for  appellant. 
James  A.  Delehanty,  for  respondent. 

RICH,  J.  The  evidence  is  uncontradicted,  and  the  appeal  pre- 
sents for  our  consideration  questions  of  law  only.  James  Mc- 
Kenna in  his  lifetime  was  the  owner  of  the  premises  No.  59  Skill- 
man  street,  in  the  borough  of  Brooklyn.  In  the  sidewalk  in  front 
of  the  house  erected  on  the  premises  was  a  coal  hole  or  chute,  cov- 
ered by  an  iron  cap  from  18  to  20  inches  in  diameter,  fastened  from 
the  inside  with  a  chain  and  rope;  the  chain  being  a  permanent 
attachment  fastened  to  the  cover.  McKenna  died  in  1884,  the 
owner  of  said  property,  leaving  a  last  will  and  testament,  thereafter 
duly  admitted  to  probate,  in  and  by  which  he  devised  to  the  defend- 
ant, his  widow,  all  of  his  estate,  both  real  and  personal,  to  collect 
the  rents,  issues,  and  profits  thereof  during  her  natural  life,  and 
apply  the  same  to  the  support  of  herself  and  the  children  of  the 
testator,  and  upon  her  death  all  of  the  estate  to  his  children,  share 
and  share  alike.  After  the  death  of  her  husband  the  defendant 
and  her  children  occupied  the  premises  in  question  as  a  residence 
down  to  November,  1904,  when  she  entered  into  a  contract  with 
one  Olsen  for  the  repairing  and  remodeling  of  the  building,  and 
moved  out.  Before  moving,  however,  she  ascertained  by  personal 
inspection  that  the  coal-hole  cover  was  properly  fastened  from  the 
inside.  Her  attention  was  not  directed  to  the  cover  while  the  re- 
pairs were  being  made,  and  she  had  no  knowledge  that  it  had  been 
opened  or  used  by  Olsen.  She  passed  by  the  premises  several 
times  while  the  work  was  in  progress,  but  had  no  recollection  of 
seeing  the  coal  hole  open  or  in  use  on  such  occasions.  The  con- 
tractor furnished  all  materials  and  labor  required,  and  defendant 
had  nothing  to  do  with  the  work  from  the  time  she  vacated  the 
building  until  it  was  completed.  She  did  not  advise  or  direct  the 
work  in  any  way.  Work  under  the  contract  was  commenced  in 
December,  1904,  and  finished  in  the  early  part  of  June,  1905.  The 
contractor  used  the  coal  hole  during  the  progress  of  the  work  to 
put  materials  through  into  the  cellar  for  use  on  the  building,  and 

Digitized  by  CjOOQ IC 


218  94  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

and  128  New  York  State  Reportar 

maintained  a  pile  of  materials  on  portions  of  the  sidewalk.  At 
about  6  o'clock  on  the  evening  of  April  12,  1905,  the  evidence  tends 
to  show  that  the  cover  of  the  coal  hole  was  unfastened  and  out  of 
place,  leaving  the  hole  partly  uncovered.  At  half  past  11  on  the 
same  night,  plaintiff  left  his  home  to  go  to  his  work.  As  he  passed 
over  the  walk  in  front  of  defendant's  premises  his  foot  came  in  con- 
tact with  the  cover  of  the  coal  hole,  which  came  off.  and  his  foot 
and  leg  went  into  the  hole,  and  he  received  the  injury  complained 
of,  for  which  this  action  was  brought.  An  immediate  examination 
of  the  place  revealed  the  fact  that  the  cover  was  loose  and  unfasten- 
ed. There  was  no  chain  attached  to  it.  One  end  of  a  rope  18  to 
20  inches  long  was  attached,  which  was  old,  decayed,  and  frayed  on 
the  ends.  This  action  is  based  upon  the  alleged  negligence  of  de- 
fendant; the  complaint  alleging  that  the  injury  was  sustained  "by 
reason  of  a  cover  upon  said  coal  hole  being  left  carelessly  and  neg- 
ligently unfastened  or  secured  by  the  defendant  or  her  servants," 
and,  again,  "that  said  injuries  arose  *  *  *  wholly  through  the 
carelessness  and  negligence  of  the  defendant  or  her  servants  in 
leaving  or  permitting  the  cover  of  the  coal  hole  in  said  public  side- 
walk to  be  unfastened  and  unguarded,"  etc.  At  the  close  of  the 
evidence  defendant's  counsel  moved  to  dismiss  the  complaint  upon 
the  single  ground  "that  this  work  that  was  done  there  was  done 
under  and  through  an  independent  contractor,  who  had  the  sole 
control,  possession,  and  occupation  of  these  premises  at  the  time  of 
the  alleged  accident,  and  that  the  defendant  had  no  control  over 
the  same,  and  owed  no  duty  in  reference  to  the  same."  The  court 
granted  the  motion,  and  the  plaintiff  duly  excepted. 

The  correctness  of  this  ruling  is  the  main  question  presented  for 
consideration,  and  the  proposition  it  involves  may  be  stated  in  the 
form  of  a  question,  as  follows :  Is  the  owner  of  real  property,  in 
the  sidewalk  in  front  of  which  a  coal  hole  has  been  constructed  and 
maintained  for  more  than  20  years  for  her  private  use  and  con- 
venience, in  no  manner  connected  with  the  public  use  of  the  street 
or  sidewalk,  who  has  the  building  on  such  property  repaired  and 
remodeled  by  a  contractor,  who  furnishes  all  materials  and  labor 
required — the  owner  vacating  the  building  for  the  sole  purpose  of 
enabling  such  repairs  to  be  made,  leaving  the  coal  hole  in  a  safe 
and  proper  condition — and  thereafter  and  during  the  progress  of 
the  work  makes  no  personal  use  of  the  coal  hole,  and  has  no  knowl- 
edge of  its  user  by  the  contractor,  and  makes  no  inspection  or  ex- 
amination of  it  or  its  cover,  and  no  effort  to  ascertain  its  actual 
condition,  free  from  liability,  as  matter  of  law,  for  the  negligent 
acts  of  the  co;itractor  in  the  user  of  such  coal  hole  for  getting  ma- 
terials from  the  street  into  the  basement  of  the  building  for  use  in 
making  the  repairs  contracted  for,  whose  neglect  to  properly  fasten 
the  cover  of  such  coal  hole  after  such  user  renders  the  sidewalk 
defective  and  dangerous,  and  results  in  an  injury  to  a  person  law- 
fully passing  over  it  with  due  care,  and  free  from  contributory  neg- 
ligence, in  the  absence  of  knowledge  or  notice  to  the  owner  of  such 
user,  and  of  its  unsafe  and  defective  condition  resulting  therefrom  ? 


Digitized  by 


Google 


Sup.  Ct.)  HABT  V.  m'kenna.  219 

I  cannot  answer  this  question  in  the  affirmative.  We  must  assume 
that  the  coal  hole,  having  existed  for  more  than  20  years,  was  con- 
structed and  maintained  in  the  sidewalk  by  lawful  authority;  that 
is,  by  permission  of  the  proper  authorities.  Trustees  of  Canan- 
daigua  v.  Foster,  156  N.  Y,  354,  358,  50  N.  E.  971,  41  L.  R.  A.  554, 
^6  Am.  St.  Rep.  575.  It  was  an  obstruction  interfering  with  the 
user  of  the  sidewalk  by  the  public,  and  with  the  rights  of  the  public 
(Clifford  V.  Dam,  81  N.  Y.  52),  and  lisible  at  any  time,  through  neg- 
ligence in  properly  securing  and  fastening  the  cover,  to  cause  in- 
jury to  persons  lawfully  using  and  passing  over  the  sidewalk.  The 
contractor  did  not  create  the  obstruction.  It  existed  on  the  prop- 
erty when  he  commenced  work  under  his  contract,  and  was  an  in- 
strumentality made  use  of  by  him  to  get  his  materials  from  the 
street  into  the  building  to  be  repaired.  His  use  of  it  was  connected 
with  making  the  repairs  and  doing  the  work  contracted  for  by  de- 
fendant. His  negligence  was  in  the  maintenance  and  restoration  of 
the  coal  hole  after  use,  and  not  its  construction,  and  consisted  of  a 
failure  to  guard  and  protect  the  rights  of  the  public  by  omitting  to 
fasten  or  secure  the  cover  so  that  it  would  not,  on  contact  with  the 
foot  of  a  pedestrian,  fly  off  and  result  in  injuries  similar  to  those 
sustained  by  the  plaintiff.  This-  duty  rested  upon  the  defendant, 
who  had  acquired  a  special  privilege,  acceptance  and  enjoyment  of 
which  had  charged  her  with  the  special  duty  to  the  public  of  main- 
taining the  coal  hole  at  all  times  in  a  safe  condition  and  properly 
guarded.  She  could  not  avail  herself  of  this  privilege  without  dis- 
charging the  duty.  The  two  were  at  all  times  coexistent,  and  she 
could  not  absolve  herself  from  the  liability  thus  created  by  delegat- 
ing the  performance  of  the  duty  to  another.  Downey  v.  Low,  22 
App.  Div-  460, 48  N.  Y.  Supp.  207.  This  doctrine  was  reasserted  and 
followed  in  Mullins  v.  Siegel-Cooper  Co.,  95  App.  Div.  234,  88  N. 
Y.  Supp.  737.  There  is  no  evidence  that  the  defendant  gave  her 
contractor  any  possession  of  the  coal  hole  or  sidewalk.  If,  as 
claimed  by  counsel,  the  contractor  was  in  such  possession  by  her 
act,  it  necessarily  follows  that  she  gave  him  such  possession  for 
the  purpose  of  using  the  coal  hole  in  the  manner  he  did,  for  he 
needed  possession  and  could  use  it  for  no  other  purpose.  It  cannot 
be  said  that  this  user  was  not  within  the  fair  contemplation  of  the 
parties  in  making  the  contract.  Johnston  v.  Phoenix  Bridge  Co., 
44  App.  Div.  581,  60  N.  Y.  Supp.  947.  In  Weber  v.  Buffalo  Rail- 
road Co.,  20  App.  Div.  292,  300,  47  N.  Y.  Supp.  7,  the  law  applicable 
to  a  similar  case  is  declared  by  the  Appellate  Division  of  the  Fourth 
Department  to  be : 

••A  duty  was  Imposed  by  law  upon  the  defendant  towards  the  plaintiff,  as 
one  of  the  public,  not  to  interfere  with  the  right  which  the  plaintiff  pos- 
sessed of  using  a  public  highway  in  such  a  manner  as  to  Impede  or  injure 
him  when  passing  along  it.  The  defendant  is  liable  for  the  breach  of  the 
duty  thus  imposed  upon  It,  although  the  act  or  default  which  caused  the 
injury  may  have  been  the  act  or  default  of  the  defendant's  contractor,  and 
not  of  defendant  itself.  The  negligent  act  or  omission,  if  established,  con- 
stituted an  unlawful  invasion  of  the  plaintiff's  right  of  transit  over  the  public 
highway.  It  appears  clear  enough  to  us  that,  under  the  circumstances  of 
this  case,  a  duty  was  Imposed  upon  the  defendant,  which  it  could  not  evade 
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by  employlDg  a  contractor  to  do  the  work.  It  could  not  get  rid  of  the  respon- 
sibility thus  cast  upon  it  by  transf^rinf  that  duty  to  another.  It  was  not 
competent  to  get  rid  of  such  a  duty  by  imposing  it  upon  an  independent  con- 
tractor/' 

See,  also,  Anderson  v.  Caulfield,  60  App.  Div.  560,  69  N.  Y.  Supp. 
1027 ;  Schiverea  v.  Brooklyn  Heights  R.  Co.,  89  App.  Div.  340,  85 
N.  Y.  Supp.  902;  Trustees  of  Canandaigua  v.  Foster,  156  N.  Y.,  at 
page  361,  50  N.  E.  972,  41  L.  R.  A.  554,  66  Am.  St.  Rep.  575. 

The  .defendant  was  in  such  possession  of  the  premises  during 
the  time  they  were  being  repaired  as  to  render  her  liable,  as  the 
owner,  for  the  negligence  of  the  contractor  in  the  use  of  the  coal 
hole.  She  is  not  shown  to  have  parted  with  any  possession  of  the 
premises  by  her  contract  with  Olsen,  or  in  any  other  manner,  ex- 
cept such  as  impliedly  results  from  the  contractor's  necessary  right 
to  enter  upon  the  premises  to  make  the  repairs  and  alterations  pro- 
vided for  by  the  contract.  This  implied  right  does  not  extend  ta 
cither  the  coal  hole  or  the  sidewalk,  for  no  necessity  existed  for  the 
use  of  either.  The  lot  upon  which  the  building  stood,  outside  of 
that  covered  by  the  building,  was  clearly  in  her  possession,  and  the 
right  acquired  by  the  contractor  to  enter  and  possess,  so  far  as 
necessary,  the  building,  for  the  purpose  of  making  the  repairs,  does 
not  divest  the  owner  of  possession  (where,  as  in  this  case,  she  va- 
cates the  building  on  the  premises  temporarily,  and  for  the  sole  pur- 
pose of  enabling  him  to  do  the  work)  to  such  an  extent  as  to  relieve 
her  of  liability  upon  the  ground  that  she  was  not  in  possession. 
The  possession  of  the  contractor  under  such  circumstances  is  not 
equivalent  to  the  possession  acquired  when  property  is  alienated  or 
leased,  and  occupied  by  the  grantee  or  lessee,  nor  is  it  such  as  re- 
lieved the  defendant  owner  from  the  duty  and  obligation,  which 
attaches  to  and  goes  with  the  land,  of  inspection  and  repair  of  the 
coal  hole  and  cover  while  the  work  was  in  progress,  which  the  law 
imposed  on  her  for  the  public  safety.  The  duty  resting  upon  an 
owner  of  real  property  under  such  circumstances  is  exhaustively 
discussed  in  Trustees  of  Canandaigua  v.  Foster,  supra,  which  is  an 
authority  for  holding  that  the  defendant  was  not  relieved  of  the 
duty  of  using  reasonable  diligence  to  keep  the  coal  hole  and  its 
cover  in  a  suitable  and  safe  condition  for  the  public  to  walk  over, 
as  part  of  the  sidewalk,  while  the  repairs  and  alterations  on  her 
building  were  being  made  by  her  contractor,  Olsen,  and  the  ques- 
tion of  whether  she  did  or  did  not  exercise  such  diligence  as  the 
law  required  under  the  circumstances  was  a  question  for  the  jury. 

The  judgment  appealed  from  must  therefore  be  reversed,  and  a 
new  trial  granted ;   costs  to  abide  the  result    All  concur. 
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TAN  LOAN  ▼.  CITY  OF  NEW  YORK. 
(Supreme  Court,  Appellate  Diyision,  Flnit  Department    June  9,  1905.) 

1.  JuDGicENTs— Lien— DxntATioN. 

Laws  1887,  p.  896,  c.  320,  {  4^  requiring  the  mayor,  etc.,  of  the  city  of 
New  York  to  pay  awards  in  condemnation  proceedings  within  four  months 
after  the  confirmation  of  the  commissioners'  report,  and  authorizing  a 
suit  to  recover  the  award  in  default  of  such  payment,  stays,  for  four 
montlis,  the  enforcement  of  the  lien  of  a  Judgment  upon  the  award,  within 
the  meaning  of  Ck)de  Giy.  Proc.  I  1256,  proYiding  the  time  during  which 
a  Judgment  creditor  is  stayed,  by  express  provision  of  law,  from  enforcing 
a  Judgment,  is  not  a  part  of  the  10  years  by  which  the  lien  of  the  Judg- 
ment is  limited  by  Code  Ciy.  Proc  1 1251. 

2.  Bminsnt  DoiCAiN— Award— fiuBjECTioN  to  Jxtdgickut  Ldbh. 

An  award,  made  for  the  taking  of  real  property  In  condemnation  pro- 
ceedings, takes  the  place  of  the  land,  and  remains  subject  to  mortgage 
or  Judgment  liens  to  which  the  land  was  subject,  and  is  payable  to  a 
receiver  appointed  in  supplementary  proceedings  on  a  Jud^ent  against 
the  owner  of  the  land. 

Laughlin,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Henry  F,  Van  Loan  against  the  city  of  New  York. 
From  an  interlocutory  judgment  (92  N.  Y.  Supp.  734)  overruling  a 
demurrer  to  the  defense  set  up  in  the  answer,  plaintiff  appeals. 
AflSrmed. 

Argued  before  HATCH,  PATTERSON,  O'BRIEN,  and 
LAUGHLIN,  JJ. 

W.  L.  Mathot,  for  appellant 
F.  J.  Byrne,  for  respondent. 

PATTERSON,  J.  The  plaintiff  was  the  owner,  as  tenant  in 
common,  of  an  undivided  one-fourth  part  of  certain  real  property 
described  in  the  complaint  herein.  On  the  14th  of  July,  1896,  pro- 
ceedings were  instituted  by  the  mayor,  aldermen,  and  commonalty 
of  the  city  of  New  York,  the  predecessor  of  the  present  city  of  New 
York,  to  acquire  title  to  lands  and  tenements  in  the  Eleventh  Ward 
of  the  city  of  New  York  for  the  purpose  of  a  public  park,  and 
amongst  the  parcels  of  land  embraced  in  the  proceedings  was  the 
property  described  in  the  complaint.  An  award  was  made  to  the 
plaintiff  for  his  interest  in  the  property,,  and  it  was  confirmed  on 
the  13th  day  of  June,  1900.  The  plaintiff,  claiming  to  be  entitled 
to  the  award,  after  demand  upon  the  comptroller,  sued  the  city  for 
the  amount  thereof.  The  defendant,  the  city  of  New  York,  in  an- 
swering the  complaint,  set  forth  as  a  distinct  defense  that  it  had 
fully  paid  and  discharged  the  award  to  Melvin  Stephens,  a  receiver 
in  supplementary  proceedings  of  the  property  of  the  plaintiff.  It 
also  set  forth  in  its  answer  that  the  plaintiff  did  not,  at  the  time  of 
the  demand,  have  any  right,  title,  or  interest  in  or  to  the  award 
sued  upon ;  that  on  the  3d  day  of  January,  1891,  a  judgment  had 
been  recovered  and  duly  docketed  upon  personal  service  of  the  sum* 
mons  upon  the  plaintiff,  which  judgment  was  for  the  sum  of  $9,- 
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216.33,  in  f^vor  of  John  Wheeler,  trustee  for  Mary  E.  Palmer,  an 
execution  upon  which  judgment  was  duly  issued  to  the  sheriff,  and 
was  returned  unsatisfied,  and  on  the  9th  day  of  January,  1891,  one 
Church  was  duly  appointed  receiver  of  the  plaintiff  in  proceedings 
supplementary  to  execution;  that  Church  qualified  and  remained 
receiver  until  December  11,  1900,  when  he  resigned,  and  one  Melvin 
Stephens  was  appointed  in  his  place  and  stead  as  receiver  in  such 
supplementary  proceedings;  that  Stephens  qualified  and  filed  his 
bond,  and  thereupon  filed  in  the  office  of  the  comptroller  a  demand 
for  the  payment  of  the  award.  The  city  also  alleges  in  its  answer 
that  at  the  time  of  the  institution  of  the  proceedings  Van  Loan 
was  seised  of  the  one-fourth  interest  of  the  property  described  in 
the  complaint  and  for  which  the  award  now  sued  upon  was  made, 
and  that  by  virtue  of  the  orders  of  receivership  Church,  as  receiver, 
and  Stephens,  as  his  successor,  became  and  were  as  of  the  dates  of 
their  aforesaid  orders  of  appointment,  respectively,  vested  of,  in, 
and  to  all  the  property,  real  and  personal,  which  was  of  said  judg- 
ment debtor.  Van  Loan,  and  situate  within  the  county  of  New  York 
at  the  time  the  supplementary  proceedings  were  instituted.  The 
plaintiff  demurred  to  the  matters  thus  set  up  in  the  answer  of  the 
city  on  the  ground  that  they  are  insufficient  in  law,  upon  the  face 
thereof,  to  constitute  a  defense  to  the  action.  The  demurrer  was 
overruled,  and  the  plaintiff  appeals  from  the  judgment  entered 
thereupon. 

The  principal  ground  urged  in  support  of  the  demurrer  is  that 
the  lien  of  the  judgment  upon  the  real  estate  of  the  plaintiff  or 
upon  the  award  had  expired  by  reason  of  the  10-year  limitation 
contained  in  section  1251  of  the  Code  of  Civil  Procedure,  by  which 
it  is  enacted  that,  except  as  otherwise  specially  prescribed  by  law, 
a  judgment  binds  and  is  a  charge  for  10  years  after  the  filing  there- 
of, and  no  longer,  upon  the  real  property  and  chattels  real  which  a 
judgment  debtor  has  at  the  time  of  docketing  the  judgment,  or 
which  he  acquires  at  any  time  afterward  and  within  the  10  years. 
Interpretation  has  been  given  to  this  provision  of  the  Code  as  ap- 
plied to  a  lien  upon  property  in  the  hands  of  a  receiver  in  supple- 
mentary proceedings.  In  Chadeayne  v.  Gwyer,  83  App.  Div.  403, 
82  N.  Y.  Supp.  198,  it  is  said : 

"We  think  the  fair  construction  of  subdlrlsion  1  of  section  2468  of  the 
Code  limits  the  interest  that  the  receiver  takes  to  the  right  to  possession  as 
a  means  of  satisfying  the  plaintiff's  judgment;  that  that  right  to  possession 
is  subject  to  a  valid  sale  of  the  property  under  an  execution  regularly  issued ; 
that  upon  a  sale  under  execution  and  a  delivery  of  a  deed  thereunder  the 
right  of  possession  of  a  receiver  Is  terminated;  and  that  at  the  end  of  the 
ten  years  from  the  docket  of  the  Judgment,  when  the  Judgment  ceases  to  be 
a  lien  upon  the  property,  whatever  interest  or  right  of  possession  was  vested 
in  the  receiver  is  at  an  end." 

It  is  not  open  to  doubt  that  the  lien  of  the  Wheeler  judgment  in 
this  case  upon  the  real  estate  of  Van  Loan  or  upon  the  award 
would  have  ceased  at  the  expiration  of  10  years  if  other  provisions 
of  law  are  not  to  be  taken  into  consideration  as  extending  the  lien. 
But  it  is  provided  by  section  1256  of  the  Code  of  Civil  Procedure 
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that  the  time  during  which  a  judgment  creditor  is  stayed  by  ex- 
press provision  of  law  from  enforcing  a  judgment  is  not  part  of 
the  10  years  to  which  the  lien  of  the  judgment  is  limited.  See 
Matter  of  Holmes,  131  N.  Y.  84,  29  N.  E.  1003.  The  receiver  here 
represents  the  judgment  creditor.  He  was  entitled  to  the  posses- 
sion of  the  real  estate  of  the  judgment  debtor.  The  judgment  was 
docketed  on  the  3d  of  January,  1891.  The  city  paid  the  amount  of 
the  award  to  Stephens,  as  receiver,  on  the  4th  day  of  January,  1901, 
only  a  day  or  two  after  the  10  years.  It  is  assumed  that  the  10 
years  of  the  existence  of  the  lien  of  the  judgment  would  have  ex- 
pired at  midnight  on  the  2d  of  January,  1901  (Aultman  &  Taylor 
Co.  v.  Syme,  163  N.  Y.  60,  57  N.  E.  168,  79  Am.  St.  Rep.  665),  but 
there  is  an  express  provision  of  law  which  continues  it  beyond  the 
10  years.  That  provision  is  to  be  found  in  section  4,  p.  39'6,  of 
chapter  320  of  the  Laws  of  1887,  which  is  "An  act  to  provide  for 
the  location,  acquisition  and  construction  and  improvement  of  ad- 
ditional public  parks  in  the  city  of  New  York,"  and  it  enacts  that 
the  mayor,  aldermen,  and  commonalty  of  the  city  of  New  York 
shall  within  four  calendar  months  after  the  confirmation  of  the  re- 
port of  the  commissioners  pay  to  the  parties  entitled  thereto  the 
respective  sum  or  sums  estimated  and  reported  in  their  favor,  re- 
spectively, with  lawful  interest  from  the  date  of  confirmation,  and 
in  default  thereof  said  persons  or  parties,  respectively,  their  heirs, 
etc.,  may  sue  for  and  recover  the  same,  with  lawful  interest  from 
and  after  demand.  By  this  provision  the  right  of  this  receiver  to 
sue  for  the  award  was  suspended  for  four  months,  and  during  that 
period  of  four  months,  therefore,  he  was  stayed  by  express  provision 
of  law  from  enforcing  the  lien  of  the  judgment  upon  the  award. 
That  being  so,  the  provision  of  section  1251  of  the  Code  of  Civil 
Procedure  does  not  apply.  These  considerations  distinguish  the 
case  at  bar  from  Chadeayne  v.  Gwyer,  supra. 

It  is  contended,  however,  that  the  payment  made  by  the  city  to 
the  receiver  of  the  amount  of  the  award  cannot  be  recognized,  be- 
cause the  award  consists  of  money;  that  it  is  personal  property, 
and  property  acquired  subsequently  to  the  appointment  of  Church,, 
the  first  receiver^  and  that  the  title  of  Stephens,  as  Church's  suc- 
cessor, related  back  to  such  property  only  as  Church  might  have 
taken  into  his  possession.  That  an  award  made  for  lands  taken 
under  proceedings  in  eminent  domain  is  personal  property  is  true. 
It  is  compensation  for  the  land,  and,  if  the  right  to  compensation 
accrues  to  a  decedent  in  his  lifetime,  it  passes  to  his  administrators 
or  executors;  but  if  it  accrues  after  his  death  the  right  to  it  is  in 
the  heirs  or  devisees.  Lewis  on  Eminent  Domain,  vol.  2,  §  320.  In 
the  Matter  of  Seventh  Avenue,  59  App.  Div.  177,  69  N.  Y.  Supp. 
64,  it  is  said  that  it  is  well  settled  that  "an  award  is  not  land,  and  is 
only  treated  as  land  in  equity  when  necessary  to  adjust  the  rights 
of  the  parties.  An  award  is  a  claim  or  right  personal  to  the  owner 
of  the  land.  It  is  personal  property  that  passes  at  death  to  the 
personal  representative  and  not  to  the  heir" — citing  King  v.  Mayor, 
102  N.  Y.  171,  6  N.  E.  395.     But  at  the  same  time,  where  land  is 
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taken  for  public  use,  the  damages  awarded  take  the  place  of  the 
land  in  respect  to  all  the  rights  and  interests  dependent  upon  and 
incident  to  it.  Utter  v.  Richmond,  112  N.  Y.  613,  20  N.  E.  554. 
The  award  made  for  the  taking  of  the  plaintiff's  real  property  in 
the  proceedings  mentioned  in  the  pleadings  herein  remained  sub- 
ject to  mortgage  or  judgment  liens.  The  lien  of  the  Wheeler  judg- 
ment was  not  destroyed  by  the  conversion  of  the  land  into  personal 
property,  but  was  transferred  to  that  personal  property,  and,  that 
lien  having  been  kept  alive  by  virtue  of  the  provisions  of  law 
above  referred  to,  the  receiver  was  entitled  to  the  amount  of  the 
award  at  the  time  it  was  paid  to  him. 

The  demurrer  was  properly  overruled,  and  the  judgment  ap- 
pealed from  should  be  affirmed,  with  costs.  All  concur,  except 
LAUGHLIN,  J.,  who  dissents. 

LAUGHLIN,  J.  (dissenting).  Wheeler,  as  trustee,  recovered 
judgment  against  plaintiff,  who  then  owned  the  land  for  which  the 
award  was  subsequently  made.  At  the  instance  of  the  judgment 
creditor  a  receiver  of  the  property  of  the  judgment  debtor  was  duly 
appointed.  The  real  estate  was  not  transferred  to  him,  and  conse- 
quently, as  he  only  took  title  to  the  personal  property  then  owned 
by  the  judgment  debtor,  he  took  no  interest  in  the  land  or  in  the 
award  thereafter  substituted  therefor,  which  then  became  personal 
property,  perhaps  subject  to  the  lien  of  the  judgment.  The  re- 
ceiver, however,  did  not  take  title  to  the  judgment,  which  belonged 
to  the  judgment  creditor,  nor  was  he  the  agent  of  the  latter  to  re- 
ceive the  award  in  judgment.  His  powers  and  duties  were  rege- 
lated and  prescribed  by  the  statute.  Payment  to  him,  therefore, 
did  not  discharge  the  plaintiff's  lien. 
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PEOPLE  Y.  DU  VEAU. 

(Supreme  Court,  Appellate  Division,  First  Department.    June  16,  1905.) 

L  Robbebt—Attbicpts— Connivance  of  Authobities. 

Pen.  Code,  §|  224,  22S,  define  robbery  in  the  first  deg^ree  as  the  unlaw- 
ful taking  of  personal  property  from  another  against  his  will  by  force 
or  violence  or  fear  of  injury  by  a  person  armed  with  a  dangerous  weapon. 
Section  34  provides  that  an  act  done  with  intent  to  commit  a  crime,  and 
tending,  but  failing,  to  effect  its  commission,  is  an  attempt  to  commit 
that  crime.  Section  29  provides  that  a  person  concerned  in  the  commis- 
sion of  crime,  whether  present  or  absent,  and  one  who  induces  another 
to  commit  a  crime,  is  a  principal.  Defendant  suggested  to  one  N.  the 
robbery  of  one  L.,  explained  the  details  of  his  plan  to  him,  and  furnished 
him  with  a  dangerous  weapon  with  which  to  assault  L.  N.  had  imme- 
diately reported  the  proposed  plot  to  the  district  attorney,  and  was  di- 
rected to  act  under  the  instructions  of  county  detectives;  and  one  of  the 
county  detectives,  M.,  subsequently  pretended  to  act  as  a  confederate. 
On  the  day  stipulated,  defendant,  with  N.  and  M.,  went  to  L.'s  premises, 
and  defendant  waited  outside,  while  N.  and  M.  went  in  to  perpetrate  the 
robbery.  Defendant  was  thereupon  arrested  by  other  detectives  who  were 
waiting  outside.  Held,  that  defendant  was  guilty  of  an  attempt  to  com- 
mit robbery  in  the  first  degree. 

2.  Same— Defenses. 

Where  the  evidence  on  a  trial  for  attempt  to  rob  showed  that  defend- 
ant suggested  to  one  N.  the  robbery  of  one  L.,  and  furnished  him  with  a 
weapon  with  which  to  assault  L.,  and  on  the  day  stipulated  defendant 
and  N.  went  to  L.'8  premises,  whereupon  detectives,  to  whom  N.  had 
divulged  the  plot,  arrested  defendant,  and  the  owner  of  the  property  had 
no  knowledge  of  the  contemplated  robbery,  but  was  at  the  time  on  the 
premises  with  money  and  property  that  would  have  been  taken,  the  fact 
that  the  detectives  knew  of  the  contemplated  crime  was  no  defense. 

8.  Same— Dangebous  Weapons— What  CoNsxrruTES. 

A  rubber  hose  with  a  piece  of  lead  In  the  end  thereof  is  a  dangerous 
weapon,  within  Pen.  Code,  H  224,  228,  defining  robbery  as  the  unlawful 
taking  of  personal  property  from  the  person  of  another  by  one  armed 
with  a  dangerous  weapon. 
4.  Criminal  Law— Appeal— Disposition  op  Cause— Affirmance  on  Merits. 
Where,  on  the  whole  case,  a  conviction  was  justified,  it  would  not  be 
reversed  because  of  the  introduction  by  the  district  attorney  of  Incompe- 
tent testimony  to  which  no  objection  was  made. 

Appeal  from  Court  of  General  Sessions,  New  York  County. 

Edgar  A.  Du  Veau  was  convicted  of  attempt  to  commit  robbery 
in  the  first  degree,  and  appeals.     Affirmed. 

Argued  before  O'BRIEN,  P.  J.,  and  HATCH,  McLAUGHLIN, 
and  INGRAHAM,  JJ. 

Lewis  Stuy yesant  Chanter,  for  appellant. 
Robert  C.  Taylor,  for  the  People. 

INGRAHAM,  J.  The  defendant  was  indicted  for  an  attempt  to 
commit  robbery  in  the  first  degree.  By  sections  224  and  228  of 
the  Penal  Code  that  crime  is  defined  to  be  the  unlawful  taking  of 
personal  property  from  the  person  or  in  the  presence  of  another 
against  his  will  by  means  of  force  or  violence  or  fear  of  injury  by 
a  person  being  armed  with  a  dangerous  weapon,  or  being  aided  by 
an  accomplice  actually  present,  or  when  the  offender  inflicts  griev- 
ous bodily  harm  or  injury  upon  the  person  from  whose  possession 
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or  in  whose  presence  the  property  is  taken.  Section  34  of  the  Penal 
Code  provides  that  "an  act  done  with  intent  to  commit  a  crime,  and 
tending  but  failing  to  effect  its  commission,  is  an  attempt  to  commit 
that  crime."  Section  29  of  the  Penal  Code  provides  that  "a  person 
concerned  in  the  commission  of  a  crime,  whether  he  directly  com- 
mits the  act  constituting  the  offense  or  aids  and  abets  in  its  com- 
mission, and  whether  present  or  absent,  and  a  person  who  directly 
or  indirectly  counsels,  commands,  induces  or  procures  another  to 
commit  a  crime,  is  a  principal/' 

The  learned  counsel  for  the  appellant  relies  upon  but  one  excep- 
tion taken  upon  the  trial.  That  is  a  refusal  to  charge  a  request 
which  the  learned  counsel  himself  pronounces  unintelligible.  He 
then  calls  attention  to  an  objection  to  a  question  asked  the  defendant 
upon  cross-examination,  but  to  the  ruling  upon  that  objection  no 
exception  was  taken.  An  exception  would  have  been  quite  unavail- 
ing if  it  had  been  taken,  as  overruling  such  an  objection  to  a  ques- 
tion asked  the  defendant  upon  cross-examination  was  not  error. 
The  learned  counsel  for  the  defendant,  however,  earnestly  insists 
that  the  evidence  was  not  sufficient  to  justify  a  conviction,  and  that 
upon  the  whole  evidence  no  crime  was  actually  committed,  as  all 
that  was  done  was  by  the  procurement  of  persons  connected  with 
the  district  attorney's  office  who  are  designated  as  "county  de- 
tectives/' To  determine  this  question  a  careful  examination  of  the 
whole  record  was  required,  and  I  have  carefully  considered  it  all, 
with  the  result  that  I  am  quite  satisfied  that  the  story  told  by  the 
witnesses  for  the  people  was  substantially  true,  and  that  the  defend- 
ant's explanation  of  the  conceded  facts  is  most  improbable.  It  is 
quite  true  that  much  evidence  was  admitted  which  would  probably 
have  been  excluded  if  objection  had  been  made  by  the  defendant. 
Just  why  it  was  not  objected  to  is  not  apparent ;  but,  it  having  been 
admitted  without  objection,  I  do  not  think  we  should  be  justified 
in  reversing  the  judgment,  unless  it  appeared  that  without  that 
testimony  there  would  have  been  a  reasonable  doubt  of  the  defend- 
ant's guilt;  and  the  more  I  have  studied  this  testimony  the  more 
I  am  satisfied  that  such  a  doubt  does  not  exist.  It  is  quite  unnec- 
essary to  make  a  detailed  statement  of  the  facts  appearing  in  this 
record  and  which  had  led  me  to  this  conclusion,  and  I  shall  not  at- 
tempt it.  The  learned  counsel  for  the  appellant,  however,  insists 
that  the  defendant  is  not  guilty  of  any  crime,  because  his  accom- 
plices in  the  perpetration  of  the  robbery  were  acting  under  instruc- 
tions from  the  district  attorney's  office ;  and  that,  as  under  the  condi- 
tions that  existed  ho  crime  could  have  been  committed,  the  defend- 
ant could  not  have  been  guilty  of  an  attempt  to  commit  a  crime. 
To  consider  this  question,  a  brief  statement  of  the  story  told  by  the 
witnesses  for  the  prosecution  will  sufficie.  The  defendant  was  em- 
ployed in  a  detective  agency  in  the  city  of  New  York,  and  some  time 
prior  to  October,  1903,  one  Nelson  had  been  in  the  habit  of  fre- 
quenting that  office  in  the  hope  of  obtaining  a  position  there.  Nel- 
son was  very  poor,  and  was  extremely  anxious  to  obtain  some  posi- 
tion, which  was  known  to  the  defendant.  Between  the  21st  and  23d 
of  October,  1903,  the  defendant  asked  Nelson  if  he  would  take  a 
chance,  to  which  Nelson  said  that  he  would  take  a  chance  at  almost 
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anything,  and  the  defendant  on  several  successive  days  asked  him 
tne  same  question.  On  the  28th  day  of  October  the  defendant  ex- 
plained to  Nelson  what  this  chance  was.  He  said:  "My  girl 
worked  down  in  117  &  119  Mercer  street,  and  she  is  up  against  a 
man  they  call  Lewis,  one  of  the  bosses,  and  he  wears  a  watch  and 
chain,  a  diamond  pin,  a  ring  on  his  finger,  and  he  carries  about  forty 
or  fifty  dollars  in  money  in  his  pocket  on  Monday  night,  which  is 
pay  night.  We  can  go  up  there.  I  think  you  are  the  right  man  for 
to  do  this"— to  which  Nelson  replied,  *'Al'l  right."  The  defendant 
also  said  that  this  would  bring  them  about  $300,  which  would  be 
about  SlOO  apiece— $100  for  his  girl,  $100  for  himself,  and  $100 
for  Nelson.  Nelson  then  told  the  defendant  that  he  was  willing  to 
take  a  chance  on  that;  that  subsequently  the  girl  came,  and  Nelson 
was  introduced  to  her.  The  defendant  said  to  the  girl:  "This  is 
the  man  that  is  going  to  do  the  job  for  us.  How  do  you  like  him?" 
That  the  girl  looked  at  Nelson,  and  said,  "He  is  all  right,"  and  that 
was  the  end  of  the  conversation.  Nelson  then  went  home,  and^ 
after  considering  the  proposition,  the  next  morning  went  to  the 
district  attorney's  office,  and  was  turned  over  to  the  "county  de- 
tectives," and  afterwards  followed  their  instructions.  Subsequently 
the  defendant  told  Nelson  that  Lewis  waited  in  his  shop  until  after 
his  employes  left,  and  came  out  alone ;  that  Lewis  kept  one  or  two 
floors  in  the  upper  part  of  a  building  in  Mercer  street ;  that  Nelson 
was  to  go  up,  and  hide  himself  in  the  hall  near  the  entrance  to 
Lewis'  place  of  business,  and.  as  Lewis  came  out  Nelson  was  to 
strike  him  a  blow  on  the  head,  rob  him  of  his  jewelry  and  money, 
and  bring  them  to  the  defendant,  who  would  subsequently  divide 
them.  The  defendant  subsequently  purchased  a  piece  of  rubber 
hose,  and  in  it  inserted  a  piece  of  lead,  which  he  gave  to  Nelson 
as  a  tveapon  with  which  to  assault  Lewis ;  that  the  defendant  subse- 
quently told  Nelson  that  his  girl  had  been  discharged  from  the 
place,  and  in  consequence  of  that  the  attempt  was  to  be  postponed ; 
that  Nelson  told  the  defendant  that  he  knew  a  man  who  had  been 
engaged  in  some  criminal  enterprise,  and  who  could  be  employed 
for  $15  or  $20  to  assist  them  in  this  robbery,  to  which  the  defendant 
agreed,  whereupon  one  of  the  employes  of  the  district  attorney's 
office  was  introduced  to  the  defendant  as  the  man  that  had  been 
spoken  of,  and  it  was  agreed  that  he  was  to  commit  the  assault,  for 
which  he  was  to  receive  $15.  Nelson  was  to  rob  Lewis  after  he 
was  rendered  unconscious,  and  to  turn  the  proceeds  of  the  robbery 
over  to  defendant.  It  was  finally  arranged  that  this  was  to  be  ac- 
complished on  the  evening  of  November  4th,  and  on  that  day  Nelson 
and  his  confederate  were  instructed  by  the  defendant  to  meet  him  at 
6  o'clock  in  front  of  the  premises,  117  &  119  Mercer  street.  They 
met  there.  The  defendant  told  Nelson  and  his  confederate  to  go 
upstairs  and  commit  the  robbery,  while  the  defendant  would  wait 
below.  Nelson  and  his  confederate  went  upstairs  to  wait  for  Lewis, 
the  defendant  waiting  in  the  immediate  neighborhood,  and  while 
he  was  thus  waiting  he  was  arrested  by  a  police  officer  and  em- 
ployes of  the  district  attorney's  office.  Lewis,  who  knew  nothing 
about  the  transaction,  was  at  the  time  upon  the  premises.  He  wa&^ 
called  as  a  witness,  and  testified  that  he  wore  the  jewelry  described 
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by  the  defendant;  that  he  was  in  the  habit  of  paying  his  employes 
on  Monday,  and  was  in  the  habit  of  having  several  hundred  aoUars 
in  bills  in  his  pocket;  that  it  was  his  habit  to  wait  until  all  of  his 
employes  left  the  premises,  when  he  locked  the  doors  and  went 
home;  that  he  had  no  knowledge  of  the  attempt  that  was  to  be 
made  to  rob  him  until  after  the  arrest  of  the  defendant,  when  some 
of  the  district  attorney's  employes  told  him  about  it ;  and  that  he 
had  never  seen  either  the  defendant  or  Nelson  before;  and  the 
location  of  the  halls  and  stairway  was  found  to  be  as  described  by 
the  defendant. 

It  is  upon  this  evidence  that  the  defendant  was  convicted  of  an 
attempt  at  robbery  in  the  first  degree.  If  I'lis  story  is  true — and  the 
jury  were  justified  in  believing  it — I  think  there  is  no  doubt  that  the 
defendant  was  guilty  of  the  crime  charged.  Lewis,  who  was  to  be 
robbed,  was  where  he  was  expected  to  be  at  the  time  the  attempt 
was  to  be  made.  He  had  upon  his  person  the  property  of  which  the 
defendant  expected  to  despoil  him.  The  defendant  had  proposed 
to  Nelson  to  rob  him ;  had  furnished  Nelson  with  a  weapon  with 
which  he  was  to  be  rendered  unconscious  while  Nelson  robbed  him ; 
had  engaged  with  Nelson's  confederate  to  assist  in  the  attempt; 
and  the  defendant  was  to  receive  from  them  the  proceeds  of  the 
robbery.  There  was  nothing  to  prevent  the  scheme  from  being 
carried  out,  and  Lewis  seriously,  if  not  fatally,  injured,  and  then 
robbed,  except  the  fact  that,  unknown  to  the  defendant,  the  public 
authorities  had  been  apprised  of  his  purpose,  and  were  on  hand  to 
prevent  the  attempt.  The  first  suggestion  of  the  robbery  came 
from  the  defendant.  The  authorities  did  not  propose  the  commis- 
sion of  the  crime.  The  person  to  be  robbed  had  no  part  in  the 
transaction.  He  was  not  even  warned  of  the  attempt  that  was  to 
be  made  upon  him.  This  is  entirely  different  from  a  case  where  the 
owner  of  property,  learning  that  an  attempt  is  to  be  made  to  rob 
him,  takes  part  in  the  act  by  aiding  the  robbers  in  their  attempt. 
There  certainly  can  be  no  doubt  but  that  a  crime  would  have  been 
committed  if  Lewis  had  walked  out  of  his  premises,  locked  the 
door,  and  had  then  been  assaulted  with  the  weapon  furnished  by 
the  defendant,  and  his  money  and  jewelry  taken  from  his  person 
while  he  was  unconscious.  If  the  defendant  did  an  act  with  intent 
to  commit  that  crime,  and  tending,  but  failing,  to  effect  its  commis- 
sion, he  was  guilty  of  an  attempt  within  section  34  of  the  Penal 
Code. 

In  People  v.  Moran,  123  N.  Y.  254,  25  N.  E.  412,  10  L.  R.  A. 
109,  20  Am.  St.  Rep.  732,  the  defendant  was  indicted  for  an  attempt 
to  commit  the  crime  of  grand  larceny  in  the  second  degree  by  at- 
tempting to  steal  from  the  person  of  an  unknown  woman,  in  the 
daytime,  in  the  city  and  county  of  New  York,  certain  goods,  chat- 
tels, and  personal  property  of  the  value  of  $10.  The  evidence 
showed  that  the  defendant,  accompanied  by  two  associates,  was 
passing  through  a  crowd  of  people  in  a  market  in  the  city  of  New 
York,  and  was  seen  to  thrust  his  hand  into  the  pocket  of  a  woman, 
and  to  withdraw  it  therefrom  empty.  The  defendant  was  seen  by 
a  police  officer,  and  arrested,  but  the  woman  was  lost  in  the  crowd, 
and  not  discovered ;  and  the  onlv  question  was  whe^r^uooi^this 
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evidence  the  defendant  was  g:uilty  of  an  attempt  to  commit  the 
crime  of  grand  larceny  within  section  34  of  the  Penal  Code.  It  was 
held  that  the  defendant  was  properly  convicted.  Chief  Judge  Ru- 
ger,  delivering  the  opinion  of  the  court,  there  says : 

"The  langruage  of  the  statute  seems  to  us  too  plain  to  admit  of  doij^bt,  and 
was  Intended  to  reach  cases  where  an  Intent  to  commit  a  crime  and  an  ef- 
fort to  perpetrate  It,  although  ineffectual,  coexisted.  Whenever  the  animo 
furandl  exists,  followed  by  acts  apparently  affording  a  prospect  of  success, 
and  tending  to  render  the  commission  of  the  crime  effectual,  the  accused 
brings  himself  within  the  letter  and  Intent  of  the  statute.  To  constitute  the 
crime  charged  there  must  be  a  person  from  whom  the  property  may  be  taken, 
an  intent  to  take  It  against  the  will  of  the  owner,  and  some  act  performed 
tending  to  accomplish  it;  and  when  these  things  concur  the  crime  has,  we 
think,  been  committed,  whether  property  could  in  fact  have  been  stolen  or 
not  In  such  cases  the  accused  has  done  his  utmost  to  effect  the  commission 
of  the  crime,  but  fails  to  accomplish  it  for  some  cause  not  previously  apparent 
to  him.  The  question  whether  an  attempt  to  commit  a  crime  has  been 
made  is  determinable  solely  by  the  condition  of  the  actor's  mind  and  his  con- 
duct in  the  attempted  consummation  of  his  design." 

The  other  question  is  whether  the  defendant  did  an  act  with  the 
intent  to  commit  the  crime,  and  tending,  but  failing,  to  effect  its 
commission.  He  procured  and  gave  to  Nelson  the  weapon  which 
was  to  be  used,  and  this  weapon  was  certainly  a  dangerous  weapon 
within  section  228  of  the  Penal  Code.  The  case  of  People  v.  Bush, 
4  Hill,  133,  was  an  indictment  for  an  attempt  to  commit  arson. 
It  was  proved  that  the  defendant  requested  one  Kinney  to  set  fire 
to  Sheldon's  barn,  offering  him  a  reward;  that  afterwards,  under- 
standing and  believing  that  Kinney  would  set  fire  to  the  barn,  the 
defendant  gave  him  a  match  for  that  purpose,  not  meaning  to  be 
present  himself  at  the  doing  of  the  act.  It  appeared  that  Kinney 
never  intended  to  commit  the  crime.  The  defendant  was  convicted, 
and  upon  appeal  that  conviction  was  affirmed.  It  was  held  that  the 
course  taken  to  commit  the  arson  by  the  hand  of  Kinney  was  the 
same  thing,  in  legal  effect,  as  if  Bush  had  intended  to  set  the  fire 
personally,  and  had  taken  steps  preparatory  to  that  end;  that  an 
attempt  may  be  immediate,  but  it  very  commonly  means  a  remote 
effort,  or  indirect  measure  taken  with  intent  to  effect  an  object; 
that  the  solicitation  was  followed  by  furnishing  the  instrument  of 
mischief.  See,  also,  McDermott  v.  People,  5  Parker,  Cr.  R.  102; 
Mackesey  v.  People,  6  Parker,  Cr.  R.  116;  and  these  cases  have 
been  cited  with  approval  in  People  v.  Moran,  supra.  In  People  v. 
Gardner,  144  N.  Y.  128,  38  N.  E.  1003,  28  L.  R.  A.  699,  43  Am.  St. 
Rep.  741,  the  defendant  was  indicted  for  an  attempt  to  commit  ex- 
tortion from  one  Amos,  who  was  a  keeper  of  a  house  of  prostitution. 
At  the  time  this  woman  was  acting  under  instructions  of  the  police, 
trying  to  induce  the  defendant  to  receive  money  from  her  under  such 
circumstances  as  would  render  him  guilty  of  a  crime  and  enable  the 
police  to  arrest  and  convict  him.  The  court  below  held  that,  as  this 
woman  paid  the  money  voluntarily,  and  was  not  actuated  by  any 
fear,  a  crime  was  not  committed;  that  the  fact  the  defendant's 
threats  did  not  inspire  fear  inducing  any  action  on  the  part  of  the 
person  from  whom  money  was  extorted  rendered  it  impossible 
to  sustain  an  indictment  and  conviction  for  the  lesser  crime  of  an 
attempt  at  extortion.     But  that  contention  was  overruled  by  the  ^ 
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Court  of  Appeals,  the  court  holding  that  the  threat  of  the  defendant 
was  plainly  an  act  done  with  intent  to  commit  the  crime  of  extor- 
tion ;  that  it  tended,  but  failed,  to  effect  its  commission,  and  there- 
fore the  act  was  an  attempt  to  commit  the  crime  within  the  statute ; 
that  this  crime,  as  defined  in  the  statute,  depends  upon  the  mind  and 
intent  of  the  wrongdoer,  and  not  on  the  effect  or  result  upon  the 
person*  sought  to  be  coerced.  These  cases  are  cited  with  approval 
in  the  late  case  of  People  v.  Mills,  178  N.  Y.  274,  70  N.  E.  786,  67 
L.  R.  A.  131.  In  that  case  the  court  held,  in  speaking  of  the  overt 
act  made  necessary  by  the  statute  for  the  commission  of  the  crime, 
that  an  overt  act  is  done  to  carry  out  the  intention,  and  which  must 
be  such  as  would  effect  that  result,  unless  prevented  by  some  ex- 
traneous cause ;  and,  after  citing  People  v.  Bush,  the  court  said : 

''The  furnishinfT  of  the  matches  was  the  overt  act.  If  the  defendant  did 
anything  with  intent  to  steal  the  papers,  which  in  the  ordinary  course  of 
events,  unless  interfered  with,  would  have  resulted  In  the  theft  thereof,  it 
was  an  overt  act." 

Although  there  was  a  strong  dissent  in  that  case,  it  was  based 
entirely  upon  the  principle  that,  where  the  owner  of  the  property 
Tvhich  is  to  be  stolen  attempts  to  induce  another  to  steal  it,  that 
other  cannot  be  held  to  be  guilty  of  an  attempt  to  do  an  act  which 
was  not  a  crime — ^a  principle  which  has  no  application  to  this  case. 
See,  also,  People  v.  Conrad,  102  App.  Div.  566,  92  N.  Y.  Supp.  606. 
The  facts  of  this  case  bring  it  directly  within  these  authorities. 
The  defendant  first  suggested  to  Nelson  the  commission  of  this 
-crime,  which,  if  consummated,  would  have  been  clearly  robbery  in 
tlie  first  degree.  He  furnished  Nelson  and  his  accomplice  with  the 
weapon  to  carry  it  out,  was  present  in  the  neighborhood  to  receive 
the  results,  and  was  thus  directly  engaged  in  an  attempt  to  commit 
tlie  crime.  We  think,  therefore,  that  the  defendant  was  guilty. 
"The  jury  believed  the  evidence  of  the  prosecution,  and  after  a  care- 
ful consideration  of  this  testimony  I  am  satisfied  that  the  finding 
was  sustained  by  the  evidence.  Under  those  circumstances  we 
should  not  be  justified  in  reversing  the  judgment  because  testimony 
was  introduced  by  the  district  attorney  to  which  the  defendant 
made  no  objection,  and  which,  if  objected  to,  should  have  been  ex- 
wcJjided. 

^  It  follows  that  the  judgment  appealed  from  must  be  affirmed. 
All  concur. 
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KRAFT  V.  DE  VERNEUIIi. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.     May  10,  1905.) 

Justices  of  the  Peace— Trial  on  Sunday— Personal  Liability. 

Where  a  justice  of  the  peace  on  Sunday  tried  and  fined  an  accused  for 
assault  in  the  third  degree,  he  was  not  personally  liable  to  the  accused 
for  the  amount  of  the  fine  assessed  and  paid,  in  the  absence  of  any  claim 
that  the  justice  acted  maliciously  or  that  accused  objected  to  his  proceed- 
ing with  the  trial,  whether  the  act  of  the  justice  was  within  the  prohi- 
bition of  or  exception  to  Code  Oiv.  Proc.  fi  6,  providing  that  a  court  shall 
not  be  open  or  transact  business  on  Sunday,  except  to  receive  a  verdict 
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or  discharge  a  jury,  but  that  the  section  shall  not  prevent  the  exercise 
of  Jurisdiction  where  it  is  necessary  to  preserve  peace,  or,  in  a  criminal 
case,  to  arrest,  commit,  or  discharge  a  person  charged  with  an  offense. 

Appeal  from  Special  Term,  Erie  County. 

Action  by  Henry  Kraft  against  Henry  De  Vemeuil.  From  a 
judgment  sustaining  a  demurrer  to  the  complaint,  plaintiff  appeals. 
Affirmed. 

The  following  is  the  opinion  of  the  court  below  (Kruse,  J.)  : 

The  plaintiff  seeks  to  recover  the  sum  of  $50,  being  the  amount  of  a  fine 
paid  by  the  plaintiff,  and  Imposed  by  the  defendant,  a  Justice  of  the  peace, 
upon  a  trial  and  conviction  of  the  plaintiff  for  the  crime  of  assault  in  the 
third  degree.  The  trial  and  conviction  were  had  on  the  23d  day  of  October, 
1904,  which  was  Sunday.  The  plaintiff  was  sentenced  to  pay  the  fine,  or 
be  imprisoned  until  the  fine  was  paid,  and  it  is  alleged  In  the  complaint  that 
he  was  compelled  to,  and  did  pay,  the  fine  to  the  defendant,  fearing  said 
imprisonment.  The  plaintiff  contends  not  only  that  the  trial  and  conviction 
were  void,  but  that  the  defendant  is  personally  liable  to  him  for  the  amount 
of  the  fine  so  imposed,  for  the  reason  that  the  proceedings  were  had  upon 
Sunday. 

Section  6  of  the  Code  of  Civil  Procedure  provides  as  follows:  •'A  court 
shall  not  be  opened  or  transact  any  business  on  Sunday,  except  to  receive  a 
verdict  or  discharge  a  Jury.  An  adjournment  of  a  court  on  Saturday,  unless 
made  after  a  cause  has  been  committed  to  a  Jury,  must  be  to  some  other  day 
than  Sunday.  But  this  section  does  not  prevent  the  exercise  of  the  Jurisdic- 
tion of  a  magistrate,  where  it  is  necessary  to  preserve  the  peace,  or,  in  a  crim- 
inal case,  to  arrest,  commit  or  discharge  a  person  charged  with  an  offense, 
or  the  granting  of  an  injunction  order  by  a  Justice  of  the  Supreme  Court 
when  in  his  Judgment  it  is  necessary  to  prevent  irremediable  injury  or  the 
service  of  a  summons  with  or  without  a  complaint  if  accompanied  by  an  in- 
junction order  and  an  order  of  such  Justice  permitting  service  on  that  day." 

It  Is  contended  by  the  defendant  that  the  offense  with  which  the  plaintiff 
was  charged,  and  for  which  he  was  tried  and  convicted,  was  of  such  a  char- 
acter as  to  permit  the  trial  to  be  had  on  Sunday,  under  the  exceptions  to 
the  general  rule  forbidding  courts  to  be  open  on  Sunday  contained  in  the 
section  referred  to,  relying  upon  the  case  of  People  ex  rel.  Price  v.  Warden, 
73  App.  Dlv.  174,  76  N.  Y.  Supp.  728,  and  further  contending  that  in  any 
event  the  defendant  is  not  personally  liable  to  the  plaintiff,  even  if  it  was 
unlawful  to  conduct  this  trial  on  Sunday. 

Whatever  the  facts  may  appear  to  be  as  to  the  precise  nature  of  this  crime, 
or  the  circumstances  under  which  it  was  committed  and  the  necessity  of 
exercising  Jurisdiction  by  the  magistrate  undor  the  exception  contained  in 
this  section,  the  facts  as  alleged  in  the  complaint,  which,  for  the  purpose  of 
this  determination,  must  be  taken  as  true,  do  not  seem  to  be  such  as  to  bring 
them  within  the  exception.  Assuming,  however,  that  it  was  unlawful  to  con- 
duct this  trial  upon  Sunday,  yet,  the  defendant  having  Jurisdiction  as  a  judi- 
cial officer  of  the  person  of  the  defendant  and  of  the  subject-matter,  it  would 
seem  that  no  personal  liability  was  incurred  by  the  defendant  in  thus  un- 
lawfully proceeding  to  hear  and  determine  the  matter  on  Sunday.  There  is 
no  claim  that  the  Justice  acted  maliciously,  or  even  that  the  i)laintifr  objected 
to  his  proceeding  with  the  trial.  Where,  under  such  circumstances,  a  Judicial 
officer  in  good  faith  proceeds  with  the  hearing  of  a  matter  over  which  he 
has  jurisdiction  both  of  the  subject-matter  and  of  the  person,  although  he 
proceeils  erroneously,  and  acts  even  beyond  his  Jurisdiction,  his  acts  are  judi- 
cial, and  he  Is  protected  from  personal  liability.  Lange  v.  Benedict,  73  N. 
Y.  12,  29  Am.  Rep.  80 ;  Clark  v.  Holdridge,  58  Barb.  61 ;  Austin  v.  Vrooman, 
128  N.  Y.  229,  28  N.  B.  477,  14  L.  R.  A.  138. 

The  demurrer  to  the  complaint  is  sustained,  with  costs,  with  leave  to  the 
plalntilf  to  serve  an  amended  complaint  within  20  days  upon  payment  of 
costs. 
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Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 
Joseph  Schatttier,  for  appellant. 
Charles  L.  O'Connor,  for  respondent. 

PER  CURIAM.  Interlocutory  judgment  affirmed,  with  costs, 
on  the  opinion  of  Kruse,  J.,  delivered  at  Special  Term. 

STOVER,  J.,  not  voting. 

(46  Misc.  Rep.  237.) 

DURACK  V.  WILSON  et  aL 

(Supreme  Court,  Special  Term,  Nassau  Ck}unty.    January,  1905.) 

BANKBUFTOT— FBATTDTHLENT    GOITVKTAIVCB. 

Defendant,  several  years  before  adjudication  as  bankrupt,  on  justifying 
as  surety  on  an  appeal  bond  from  a  Judgment  against  a  corporation  of 
which  her  husband  was  president,  made  oath  that  she  was  a  freeholder 
and  owned  an  undivided,  one-half  in  certain  unincumbered  real  estate. 
In  a  month  after  judgment  was  confirmed  she  conveyed  her  Interest  to 
her  sister  for  |2,500,  after  mortgaging  it  for  $2,600  loaned  to  her  hus- 
band; and,  a  month  after  judgment  against  her  on  the  bond,  she  filed 
a  petition  in  bankruptcy,  stating  as  her  assets  wearing  apparel  worth 
$25.  Held,  that  the  mortgage  would  be  set  aside  as  fraudulent,  and 
the  deed  to  the  sister,  which  was  in  fact  a  mortgage  to  secure  a  valid 
debt,  would  also  be  set  aside  on  payment  of  the  amount  still  owing. 

Action  by  John  H.  Durack,  trustee  in  bankruptcy,  against  Hattie 
P.  Wilson  and  others.    Judgment  for  plaintiff. 

Henry  L.  Maxson,  for  plaintiff. 

Otto  H.  Droege  and  Henry  M.  Flateau,  for  defendants. 

KELLY,  J.  The  plaintiff,  as  trustee  in  bankruptcy  of  the  defend- 
ant Hattie  P.  Wilson,  brings  this  suit  in  equity  to  set  aside  a  mort- 
gage dated  April  1,  1901,  made  by  the  bankrupt  to  the  defendant 
Gordon  to  secure  the  sum  of  $2,500,  and  a  deed  made  by  the  bank- 
rupt to  her  sister,  the  defendant  Weeks,  dated  April  8,  1901,  for  the 
alleged  consideration  of  $2,500.  The  property  transferred  by  the 
mortgage  and  deed  was  the  bankrupt's  undivided  one-half  part  of 
a  parcel  of  2}^  acres  of  land  situated  at  Locust  Valley,  near  Peacock 
Point,  in  Nassau  county.  The  mortgage  and  deed  were  acknowl- 
edged before  one  Kraus,  as  notary  public — ^the  mortgage  on  April 
1,  and  the  deed  on  April  8,  1901 ;  a  certificate  of  the  clerk  of  New 
York  county  to  the  official  character  of  the  notary  is  attached  to 
each  instrument,  dated  April  12,  in  each  case;  and  the  mortgage 
and  deed  were  recorded  together  on  April  17,  1901. 

It  appears  that  in  October,  1900,  one  Stuart,  an  iron  manufacturer 
in  New  Hamburg,  Dutchess  county,  recovered  a  judgment  for 
$291.29  against  the  Manhattan  Bath  Tub  Company  in  a  Municipal 
Court  in  the  city  of  New  York.  The  defendant  company  appealed 
from  this  judgment,  and  stayed  the  execution  by  an  undertaking 
dated  November  8,  1900,  on  which  the  bankrupt  became  surety; 
making  oath  that  she  was  a  freeholder,  and  justifying^  b^affiday it 
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that  she  owned  the  undivided  one-half  of  the  real  estate  subsequent- 
ly conveyed  in  the  mortgage  and  deed  which  are  now  attacked.  She 
made  oath  that  the  whole  property  was  worth  $10,000,  and  that  it 
was  unincumbered;  that  it  belonged  to  her  sister,  the  defendant 
Weeks,  and  herself,  as  heirs  of  their  deceased  mother.  The  judg- 
ment of  the  Municipal  Court  was  affirmed  on  March  4,  1901.  Exe- 
cution was  issued  against  the  bath  tub  company,  and  returned  un- 
satisfied. The  judgment  creditor  brought  suit  in  this  court  against 
the  bankrupt  on  the  undertaking,  recovering  a  judgment  for  $398.47 
on  February  20,  1902.  Execution  was  issued  upon  this  judgment 
against  the  defendant  Wilson,  which  was  returned  unsatisfied.  In 
December,  1900,  the  defendant  Wilson,  whose  undertaking  and 
justification  as  surety  had  stayed  the  execution  of  Stuart's  judgment, 
together  with  her  sister,  the  defendant  Weeks,  executed  a  mort- 

?ige  on  the  Locust  Valley  property  to  one  Hagar  to  secure  $2,500. 
his  mortgage  is  not  attacked  in  this  suit.  It  was  executed  dur- 
ing the  pendency  of  the  appeal,  and  while  the  stay  accomplished 
by  Mrs.  Wilson's  undertaking  was  in  force.  On  the  trial  of  this 
case  it  appears  that  the  entire  sum  secured  was  turned  over  to  Mrs. 
Wilson's  husband ;  that  is,  her  sister,  Mrs.  Weeks,  mortgaged  her 
half  share  with  the  half  interest  of  Mrs,  Wilson  for  the  purpose 
of  supplying  funds  to  Wilson,  who  was  the  president  of  the  original 
debtor,  the  bath  tub  company.  In  April,  1901,  less  than  a  month 
after  the  affirmance  of  the  judgment,  presumably  while  the  execu- 
tion against  the  bath  tub  company  was  in  the  hands  of  the  sheriff, 
the  defendant  Wilson  executed  the  mortgage  to  Gordon  and  the 
deed  to  her  sister  which  the  plaintiff  now  seeks  to  set  aside.  Stuart 
entered  his  judgment  against  Mrs.  Wilson  on  her  undertaking  on 
February  20,  1902 ;  and  on  March  17,  1902,  she  filed  her  petition  in 
voluntary  bankruptcy,  stating  her  indebtedness  at  $2,200,  and  her 
assets  as'  wearing  apparel  worth  $26. 

On  the  trial  here  the  plaintiff  offered  proof  of  statements  sub- 
stantiating his  claims  made  by  the  defendant  Mrs.  Wilson  and  her 
sister  and  the  defendant  Gordon,  under  oath,  before  the  referee  in 
bankruptcy.  He  also  proved  by  one  Hughes,  an  attorney  in  New 
York,  that  Gordon  had  stated  that  the  mortgage  now  attacked  was 
not  a  bona  fide  mortgage.  The  defendant  Mrs.  Wilson  and  her  hus- 
band were  in  court,  but  were  not  called  to  the  stand.  Mrs.  Weeks 
testified  that  at  the  time  of  the  conveyance  her  sister  owed  her  the 
$1,250,  one-half  of  the  Hagar  mortgage,  which  she  had  turned  over 
to  her  in  December,  1900,  and  that  sh^  had  loaned  her  at  different 
times,  in  small  sums,  of  which  no  account  was  kept,  over  $1,000. 
At  the  time  the  deed  was  made  to  Mrs.  Weeks,  the  latter  knew  of 
Stuart's  claim ;  knew  that  he  had  a  judgment  against  her  sister,  the 
defendant  Wilson,  and  that  he  was  endeavoring  to  collect  it.  She 
testified  to  a  valid  indebtedness  from  Mrs.  Wilson  to  her  of  $1,250, 
and,  in  a  less  satisfactory  way,  to  an  additional  indebtedness  of 
$1,000,  or  $2,250  in  all.  Gordon  says  the  mortgage  for  $2,500  was 
for  a  valid  consideration,  because  Mrs.  Wilson  had  agreed  to  be 
responsible  for  moneys  which  he  thereafter  loaned  to  her  husband, 
John  O.  Wilson,  and  he  says  he  did  loan  him  $2,500  in  yaryine , 
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amounts  at  different  times.  No  books,  memoranda,  or  other  writ- 
ings are  produced  by  Mr.  Gordon  to  corroborate  these  statements. 
Mr.  Wilson  was  not  called  as  a  witness.  The  attorney  for  the 
original  defendant,  the  bath  tub  company,  was  the  attorney  who 
procured  and  filed  the  undertaking  on  which  Stuart's  execution  was 
stayed.  He  was  Mrs.  Wilson's  attorney  in  resisting  Stuart's  de- 
mand for  a  judgment  against  her  on  the  undertaking.  He  was  at- 
torney for  Mrs.  Wilson  in  her  bankruptcy  proceedings,  and  repre- 
sented her  and  her  sister,  Mrs.  Weeks,  on  this  trial. 

I  am  convinced  that  the  mortgage  to  Gordon  was  fraudulent; 
that  it  was  without  consideration,  and  part  of  a  scheme  to  defraud 
Mrs.  Wilson's  creditors ;  and  that  Gordon  was  a  party  to  the  trans- 
action. Whether  or  not  Gordon  advanced  the  money  alleged  to 
Wilson  is  not  very  clear,  on  the  testimony.  If  he  did,  it  is  remark- 
able that  no  account,  memorandum,  or  receipt  was  produced  to 
verify  his  statement ;  but,  if  the  money  was"  advanced,  I  am  satis- 
fied that  the  claim  that  it  was  advanced  on  Mrs.  Wilson's  credit,  or 
because  of  any  agreement  on  her  part  to  repay  it,  is  an  afterthought. 
While  it  is  true  that  the  statute  of  frauds  is  a  personal  defense,  and 
that  the  verbal  promise  of  Mrs.  Wilson  to  answer  for  her  husband's 
debt,  if  made,  would  be  valid  as  against  the  plaintiff  (Livermore  v. 
Northrup,  44  N.  Y.  108 ;  De  Hierapolis  v.  Reilly,  44  App.  Div,  22, 
60  N.  Y.  Supp.  417;  Brown  v.  Hall,  5  Lans.  177),  the  fact  that  the 
alleged  advances  and  the  alleged  promises  by  Mrs.  Wilson  are  un- 
corroborated in  any  way  is  material.  As  was  said  by  Mr.  Justice 
Hiscock  in  Breen  v.  Henry,  34  Misc.  Rep.  237,  69  N.  Y.  Supp.  631 : 

"There  is  no  satisfactory  evidence  of  any  definite  arrangement  between  the 
people.  There  was  no  note  or  written  adcnowledgment  of  any  kind  evidencing 
this  Indebtedness.  No  account  was  presented  showing  its  inception,  continua- 
tion, or  termination.  No  receipt  or  other  written  evidence  was  given  to  show 
that  it  was  canceled  by  the  execution  of  these  conveyances." 

The  entire  transaction  with  regard  to  this  mortgage,  considered 
with  reference  to  the  situation  and  relationship  of  the  parties — 
the  significance  of  the  dates  of  the  instruments  with  regard  to 
Stuart's  proceedings — shows,  to  my  mind,  a  dishonest  attempt  to 
avoid  liability  on  an  undertaking  given  by  which  legal  process  was 
stayed.  It  seems  unfortunate  that  this  defendant,  a  woman,  should 
have  been  drawn  into  such  proceedings;  but  she  has  voluntarily 
subjected  herself  and  her  property  to  judgment,  and  the  rights  of 
the  creditor,  which  have  been  stayed  and  hampered  by  her  inter- 
ference, should  not  be  lost  by  this  patent  attempt  to  escape  just 
liability.  The  mortgage  to  .Gordon  should  be  canceled  and  set 
aside  as  fraudulent. 

.  With  regard  to  the  deed  of  her  one-half  interest  to  her  sister,  at 
the  date  of  the  conveyance  I  find  that  there  existed  a  valid  indebt- 
edness for  $2,250.  If  this  deed  of  April  8,  1901,  was  to  be  treated  as 
a  deed  absolute,  I  would  hesitate  in  denying  the  plaintiff  relief,  be- 
cause Mrs.  Weeks  knew  of  Stuart's  claim  and  judgment  at  the 
time  she  took  the  conveyance ;  and  there  is  much  force  in  the  con- 
tention, on  all  the  facts,  that  there  was  a  mutual  design  to  hinder 
and  defraud  creditors.     In  such  case  the  fact  that  there  existed 
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a  valid  consideration  will  not  save  the  transaction.  Billings  v. 
Russell,  101  N.  Y.  226,  4  N.  E.  531;  Vogedes  v.  Beakes,  38  App. 
Div.  381,  56  N.  Y.  Supp.  662.  I  find  on  all  the  evidence  here,  that 
the  deed  from  Mrs.  Wilson  to  her  sister  was  in  legal  effect  a  mort- 
gage to  secure  her  existing  debt,  and  that  the  defendant  Weeks 
holds  the  undivided  share  conveyed  by  the  deed  of  April  8,  1901, 
as  security  for  this  debt,  which  is  still  due  and  owing,  and  on  pay- 
ment of  which  the  deed  should  be  canceled  and  set  aside. 

The  plaintiff  is  entitled  to  judgment  in  accordance  with  these  con- 
clusions, with  costs. 

Judgment  for  plaintiff,  with  costs. 


(105  App.  DlT.  370.) 

DUKE  V.  STUART  et  aL 

(Supreme  Ck>art,  Appellate  Division,  First  Department    Jnne  16,  19(X(.) 

VBITDOB    AITD    PUBCHASEB— Acnoif    TOB    BABITBST    MOITET^RELZEr— Spbcitio 

Pebfobicance. 

Where  plaintiff  sued  to  recover  money  which  she  had  paid  In  part  per* 
formance  of  a  contract  for  the  purchase  of  real  estate,  alleging  that  the 
title  was  defective,  she  could  not  obtain  a  decree  for  specific  perform- 
ance. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Nellie  Duke  against  Inglis  Stuart  and  others,  as  exec- 
utors of  William  F.  Buckley,  deceased.  From  a  judgment  for  de- 
fendants (91  N.  Y.  Supp.  885),  plaintiff  appeals.    Affirmed. 

Argued  before  O'BRIEN,  P.  J.,  and  HATCH,  McLAUGHLIN, 
and  INGRAHAM,  JJ. 

Harold  Swain,  for  appellant. 
W.  P.  Prentice,  for  respondents. 

INGRAHAM,  J.  On  the  25th  day  of  May,  1903,  the  defendants, 
as  executors  and  trustees  under  the  last  will  and  testament  of  Wil- 
liam F.  Buckley,  deceased,  executed  a  contract  whereby  they  agreed 
to  convey  to  the  plaintiff  a  certain  plot  of  land  on  the  westerly  side 
of  Amsterdam  avenue,  between  167th  and  158th  streets,  in  the  city 
of  New  York,  for  the  sum  of  $140,000,  of  which  $5,000  was  paid 
upon  the  execution  of  the  agreement,  and  at  the  same  time  the  de- 
fendants Charles  R.  Buckley  and  John  D.  Buckley,  individually, 
executed  an  agreement  to  convey  to  the  plaintiff  two  other  pieces 
of  land — one  upon  the  easterly  side  of  the  Boulevard,  between  157th 
and  158th  streets,  and  the  other,  containing  12  lots,  located  on 
157th  and  158th  streets,  between  the  Boulevard  and  Amsterdam 
avenue,  in  the  city  of  New  York — for  the  sum  of  $157,000,  $5,000 
of  which  was  paid  upon  the  execution  of  the  contract.  These  two 
contracts  were  apparently  independent  of  each  other;  parcel  No. 
1  being  covered  by  the  contract  made  by  the  defendants  as  exec- 
utors and  trustees  with  the  plaintiff,  while  parcels  Nos.  2  and  3  were 
covered  by  the  contract  made  by  one  of  the  executors  individually 
and  his  brother.    The  contracts  were  both  to  be  closed  on  the  1st 
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day  of  July,  1903,  at  the  office  of  the  attorney  for  the  vendors. 
Each  of  the  contracts  contained  a  provision  that,  if  the  title  to  the 
pieces  of  property  affected  by  such  contract  should  be  rejected  by 
the  Title  Guarantee  &  Trust  Company  of  New  York  and  the  Law- 
yers' Title  Insurance  Company  of  New  York  as  unmarketable,  the 
contract  should  become  null  and  void  as  to  the  said  parcel  of  land, 
and  the  $6,000  paid  on  the  execution  of  the  contract  and  the  neces- 
sary expense  of  examination  of  title,  not  exceeding  $250,  should  be 
repaid,  and  thereupon  the  entire  contract  should  become  null  and 
void.  When  the  time  for  closing  this  title  arrived,  it  was  found 
that  an  action  had  been  commenced  which  affected  the  title  of  the 
Amsterdam  avenue  property  (parcel  No.  1),  and  that  a  lis  pendens 
had  been  filed,  by  which  the  property  became  subject  to  any  judg- 
ment that  would  be  entered  in  that  action.  The  closing  of  the  title 
under  the  contract  for  parcel  No.  1  was  adjourned  to  October  1, 
1903,  and  the  closing  of  the  contract  made  by  the  defendants  indi- 
vidually for  parcels  Nos.  2  and  3  was  adjourned  to  July  6,  1903. 
The  plaintiff  accepted  a  conveyance  of  parcel  No.  3,  and  paid  the 
consideration  agreed  to  be  paid  therefor,  and  there  was  allowed  as  a 
part  of  that  consideration  one-half  of  the  $5,000  paid  upon  the  exe- 
cution of  the  contract.  The  time  for  the  closing  of  the  contract 
for  the  purchase  of  parcel  No.  2  was  then  adjourned;  counsel  for 
the  plaintiff  claiming  that,  by  reason  of  the  notice  of  the  pendency 
of  the  action  which  affected  the  title  of  parcel  No.  1,  the  plaintiff 
had  actual  notice  of  a  claim  which  would  also  affect  parcel  No.  2, 
and  that  therefore  that  title  was  not  marketable.  The  contract  for 
taking  title  to  parcel  No.  2  appears  to  have  been  adjourned  from 
time  to  time  until  July  31,  1903,  but  the  plaintiff  ultimately  refused 
to  accept  a  conveyance  of  parcel  No.  2,  upon  the  ground  that  the 
title  was  not  marketable.  On  October  1st,  the  date  to  which  the 
delivery  of  contract  for  the  sale  of  parcel  No.  1  had  been  adjourned, 
the  lis  pendens  had  not  been  removed,  although  it  appeared  that  a 
judgment  had  been  entered  in  the  action  which  had  been  brought 
which  affected  the  title  to  parcel  No.  1,  dismissing  the  complaint  for 
a  failure  to  prosecute  or  by  default.  Counsel  for  the  plaintiff  re- 
fused to  accept  title  to  parcel  No.  1.  .  The  defendants  tendered  the 
deed,  which  was  refused,  and  the  plaintiff  offered  to  complete  if 
a  marketable  title  was  given.  Subsequently  the  plaintiff  brought 
this  action,  asking  that  contract  for  parcel  No.  1  be  reformed  so  as 
to  express  the  actual  agreement  between  the  parties,  which  was 
that  the  purchase  was  for  the  whole  plot,  consisting  of  the  three 
separate  parcels,  so  that,  if  the  defendants  were  unable  to  give  a 
good  title  to  any  one  parcel,  both  contracts  should  be  void,  and  the 
plaintiff  entitled  to  recover  the  amount  paid  upon  the  contract,  with 
the  expense  of  the  examination  of  title,  and,  that  contract  having 
been  thus  reformed,  that  the  plaintiff  recover  of  the  defendant  the 
sum  of  $5,000  paid  on  the  contract,  together  with  the  amount  paid 
for  the  examination  of  title.  Evidence  was  given  tending  to  show 
that  the  actual  transaction  was  a  sale  of  all  three  pieces  of  property 
as  one  transaction,  and  that  two  contracts  were  made  because  of 
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the  fact  that  parcel  No.  1  was  owned  by  the  defendants  as  executors, 
while  parcels  Nos.  2  and  3  were  owned  by  the  vendors  individually ; 
but  when  these  contracts  were  finally  executed  nothing  was  said 
about  there  being  any  understanding  that  the  sale  of  these  separate 
parcels  depended  upon  a  marketable  title  being  given  to  all  three 
of  the  parcels.  The  defendants  denied  making  any  such  agreement 
as  claimed  by  the  plaintiff,  or  that  the  two  contracts  were  in  any 
way  dependent  upon  each  other.  The  trial  court  found  against  the 
plaintiff — that  the  contracts  could  not  be  reformed — ^and  thereupon 
directed  judgment  dismissing  the  complaint. 

The  court,  in  dismissing  the  complaint,  however,  directed  that 
the  judgment  should  be  without  prejudice  to  a  new  suit  to  recover 
from  the  defendants  the  $5,000  and  the  expense  of  examining  the 
title,  upon  the  ground  that  the  defendants  had  failed  to  tender  a 
marketable  title  to  the  property.  The  action  having  been  treated 
by  both  parties  as  an  action  in  equity  for  equitable  refief,  which  was 
based  upon  a  mistake  in  not  inserting  in  the  contract  the  actual 
understanding  of  the  parties,  whether  such  relief  could  be  granted 
depended  upon  a  question  of  fact  for  the  decision  of  the  trial  <iourt ; 
and,  that  fact  having  been  found  against  the  plaintiff  upon  evidence 
sufficient  to  sustain  the  finding,  we  are  not  justified  in  reversing  the 
judgment. 

Upon  the  trial  the  plaintiff  also  stated  that,  in  the  event  that  the 
court  should  refuse  to  award  the  relief  asked  for  in  the  complaint, 
the  plaintiff  would  ask  to  have  the  contract  specifically  enforced, 
so  that  she  could  complete  the  contract,  and  she  now  claims  that 
she  was  entitled  to  such  a  judgment.  There  is  no  such  claim,  how- 
ever, made  in  the  complaint.  The  allegation  is  that  the  defendants 
were  unable  to  give  a  good  and  marketable  title  to  the  property. 
The  plaintiflF  has  stood  upon  that  position  ever  since  the  day  on 
which  the  contract  was  to  be  performed.  No  issue  was  presented 
by  the  pleadings  as  to  whether  or  not  the  plaintiff  was  entitled  to 
a  decree  of  specific  performance,  but,  on  the  contrary,  the  complaint 
alleges  that  the  title  of  the  defendants  to  the  premises  is  not  market- 
able, and  that  for  that  reason  the  plaintiff  was  entitled  to  recover 
back  the  amount*  that  she  had  paid  upon  the  execution  of  the  con- 
tract. To  decree  a  specific  performance  of  a  contract  for  the  con- 
veyance of  real  property  in  an  action  which  is  entirely  based  upon 
an  allegation  that  the  vendor's  title  to  the  property  is  not  market- 
able would  be  changing  the  cause  of  action,  and  granting  relief  to 
which,  upon  the  allegations  of  the  complaint,  the  plaintiff  was  not 
entitled.  We  would  not,  therefore,  be  justified  in  reversing  the 
judgment  to  allow  the  plaintiff  to  obtain  relief  to  which  she  was 
not  entitled  upon  the  facts  alleged  in  the  complaint,  and  for  which 
she  made  no  demand  for  judgment. 

In  view  of  the  findings  of  the  trial  court,  which  I  think  are  sus- 
tained by  the  evidence,  I  do  not  think  the  plaintiff  was  entitled  to 
any  relief;  and  the  judgment  appealed  from  must  therefore  be  af- 
firmed, with  costs.  The  judgment  entered  upon  this  appeal,  how- 
ever, is  not  to  be  a  bar  to  an  action  by  the  plaintiff,  either  for  a 
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specific  performance  of  the  contract,  or  for  a  recovery  at  law  of  the 
amount  paid  by  the  plaintiff  upon  the  execution  of  the  contract,  with 
the  disbursements  for  examining  the  title.    All  concur. 


MYBR  T.  ABBBTT  et  aL 
(Supreme  Court,  Appellate  Division,  First  Department    June  16,  1905.) 

1.  Fiduciary  Relations— Pbinoipal  and  Agent— Accounting— Action  pok 

— Pabticularity  Required. 

Where  plaintiff  Individually,  and  as  trustee  under  her  deceased  hus- 
band's win,  appointed  defendant  and  his  deceased  partner  as  her  agents 
and  attorneys  to  manage  her  personal  pr<^[)erty  or  the  property  of  the 
estate,  they  were  In  no  sense  trustees  of  any  property  to  which  plaintiff 
was  entitled,  and  on  an  accoimtlng  It  was  not  essential  that  each  Item 
of  payment  by  the  firm  should  be  proved  with  the  particularity  required 
of  a  trustee  receiving  property  and  holding  It  In  trust  for  beneficiaries. 

2.  Saicb— Burden  of  Proof. 

Where  payments  to  plaintiff  or  by  her  direction  were  established  by 
an  accounting  from  time  to  time  between  her  and  her  attorneys,  and 
the  accounts  were  accepted,  and  thus  became  In  a  sense  accounts  stated, 
the  burden  was  on  plaintiff,  In  an  action  for  an  accounting,  of  disproving 
the  accuracy  thereof. 

8.  Samb— JudgmeniM3o6TS. 

Though  the  referee  to  whom  the  issues  were  referred  gave  plaintiff 
judgment  against  the  deceased  partner's  executor  for  a  sum  so  small  as 
to  constitute  such  a  substantial  defeat  for  plaintiff,  considering  the 
amount  of  her  claim,  as  would  Justify  the  court  In  refusing  to  award  her 
costs,  yet  as  she  bad  a  right  to  an  accounting,  which  was  not  substantially 
disputed,  and  on  such  accounting  a  sum  was  found  due  her.  It  was  Improp- 
er to  allow  costs  against  her. 

Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  Mary  H.  Myer,  individually  and  as  trustee,  etc.,  against 
Leon  Abbett,  as  executor,  etc.,  of  Leon  Abbett,  deceased,  and  an- 
other. From  a  judgment  entered  on  report  of  a  referee,  plaintiflF 
appeals.    Modified,  and,  as  modified,  affirmed. 

Argued  before  O^RIEN,  P.  J.,  and  HATCH,  McLAUGHLIN, 
and  INGRAHAM,  JJ. 

Edward  W.  S.  Johnson,  for  appellant. 
Leon  Abbett,  for  respondent  Leon  Abbett,  executor,  etc, 
Frederick  H.  Man,  for  respondent  executor,  etc.,  of  William  J.  A. 
Fuller,  deceased. 

INGRAHAM,  J.  This  case  was  originally  brought  against  Leon 
Abbett,  individually  and  as  survivor  of  a  copartnership  of  Abbett  & 
Fuller,  who  had  acted  as  attorneys  in  fact  for  the  plaintiff,  and 
against  the  executor  of  William  J.  A.  Fuller,  deceased,  a  member  of 
that  copartnership,  to  obtain  an  accounting  from  the  firm  of  Abbett 
&  Fuller  and  the  estate  of  William  J.  A.  Fuller.  After  the  com- 
mencement of  the  action  Leon  Abbett  died,  and  his  personal  repre- 
sentatives were  substituted  as  defendants.  The  action  being  at  is- 
sue, it  was  referred  by  consent  to  a  referee  to  hear  and  determine  the 
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issues.  The  referee  made  his  report  in  favor  of  the  executors  of 
Leon  Abbett,  and  against  the  executors  of  Fuller,  for  $411.60, 
awarding  costs,  however,  in  favor  of  the  executors  of  Fuller,  against 
the  plaintiff;  and  from  the  judgment  entered  thereon  the  plaintiff 
appeals. 

Upon  the  hearing  before  the  referee  the  defendants  filed  their 
accounts,  to  which  the  plaintiff  filed  upwards  of  300  objections. 
These  objections,  with  one  exception,  were  overruled  by  the  referee, 
and  upon  this  appeal  the  plaintiff  seeks  to  reverse  the  ruling  of  the  , 
referee  as  to  these  exceptions.  It  would  be  manifestly  impossible 
for  the  court  in  determining  this  case  to  discuss  each  of  these  ex- 
ceptions, and  it  will  not  be  attempted.  It  is  sufficient  to  say  that 
we  have  considered  the  argument  of  the  learned  counsel  for  the  ap- 
pellant, and  are  satisfied  that  by  the  report  of  the  referee  substantial 
justice  had  been  done.  Nor  shall  we  attempt  to  discuss  the  ex- 
ceptions to  rulings  upon  evidence,  as  we  think  that  no  error  has 
been  committed  which  would  justify  a  reversal  of  the  judgment. 
We  will  only  call  attention  to  one  or  two  legal  principles  which  we 
consider  should  be  applied  to  indicate  the  views  that  we  have  taken 
in  disposing  of  this  appeal. 

Abbett  &  Fuller  were  attorneys  and  counselors  at  law,  practicing 
in  the  city  of  New  York,  and  on  the  6th  day  of  November,  1881, 
Clark  L.  Sharpsteen,  a  resident  of  New  York,  died  in  the  city  of 
Paris,  France,  leaving  the  plaintiff,  his  widow,  and  one  child,  the 
defendant  Mary  H.  Sharpsteen,  his  only  next  of  kin,  and  also  leav- 
ing a  last  will  and  testament,  which  was  duly  admitted  to  probate 
by  the  surrogate  of  the  county  of  New  York,  in  which  he  appointed 
the  plaintiff  executrix.  Other  executors  were  appointed,  one  of 
whom  did  not  qualify.  The  other  qualified,  but  shortly  afterwards 
resigned  and  was  discharged.  There  was  bequeathed  to  the  plaintiff 
individually  the  sum  of  $200,000,  and  the  rest,  residue,  and  remain- 
der of  the  estate  was  bequeathed  to  the  executors,  in  trust,  to  ap- 
ply $8,000  per  year  to  the  support,  maintenance,  and  education 
of  his  daughter;  the  balance  of  the  incomeof  the  trust  property  to 
be  accumulated  until  his  daughter  arrived  at  the  age  of  21  years, 
when  the  residue  of  his  estate,  with  accumulations  of  interest,  was 
to  be  paid  to  her.  After  the  admission  of  this  will  to  probate,  the 
plaintiff  appears  to  have  made  a  contract  with  William  J.  A.  Fuller 
by  which  he  was  employed  as  counsel  to  advise  with  her,  and,  as 
her  agent,  to  superintend  all  matters  connected  with  the  estate  for 
the  term  of  four  years,  at  the  compensation  of  $3,000  per  year.  She 
had  also  been  appointed  guardian  of  her  child,  and  Mr.  Fuller  un- 
dertook to  look  after  her  affairs  as  guardian.  On  the  28th  of  De-: 
cember,  1883,  the  plaintiff  executed  a  power  of  attorney  by  which 
she  individually,  and  as  trustee  under  the  last  will  and  testament 
of  Clark  L.  Sharpsteen,  deceased,  appointed  "either  Leon  Abbett, 
William  J.  A.  Fuller,  or  the  firm  of  Abbett  &  Fuller"  her  true  and 
lawful  agents  and  attorneys  to  manage  her  personal^  property  or 
the  property  of  the  estate,  and  this  relation  existed  until  the  death 
of  Mr.  Fuller  on  the  11th  of  March,  1889,  after  which  time  Leon 
Abbett  seems  to  have  acted  under  the  power  of  attorney  until  Mff  IC 
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vember,  1890,  when  the  plaintiff  revoked  and  canceled  the  power 
of  attorney,  and  then  demanded  an  accounting,  and  this  action  was 
commenced  on  April  24, 1891,  for  that  purpose. 

The  relation  that  existed  between  the  plaintiff  and  the  defendants 
was  that  of  principal  and  agent.  The  defendants  were  not  in  any 
sense  trustees  of  any  property  to  which  the  plaintiff  was  entitled. 
While  the  relation  was  undoubtedly  confidential  and  fiduciary  in 
its  nature,  on  this  accounting  it  was  not  essential  that  each  item 
of  payment  should  be  proved  with  the  particularity  required  of  a 
trustee  who  has  received  the  property  and  held  it  in  trust  for  ben- 
eficiaries. The  property  that  had  been  received  by  the  attorneys, 
belonging  to  the  plaintiff,  either  individually  or  as  executrix  or 
trustee  under  the  will  of  her  husband,  was  directly  payable  to  the 
plaintiff,  and  any  payment  to  her  or  by  her  direction  discharged  her 
attorney  from  liability  for  such  payment,  and  such  payments  could 
be  satisfactorily  established  by  an  accounting  from  time  to  time 
between  the  attorneys  and  their  principal  where  the  accounts  were 
accepted  as  correct.  Where  such  accountings  were  had  and  accept- 
ed, and  thus  became  in  a  sense  accounts  stated,  the  burden  was 
upon  the  plaintiff  of  disproving  the  accuracy  of  the  accounts  thus 
assented  to,  and  not  upon  the  attorney  to  prove  that  the  accounts 
which  had  been  accepted  and  stated  were  correct  It  is  in  consider- 
ing the  testimony  in  this  aspect  that  we  think  the  referee's  con- 
clusion was  amply  sustained  by  the  evidence.  We  think  it  is  clear- 
ly established  that  Mr.  Fuller  from  time  to  time  accounted  to  the 
plaintiff  for  all  the  money  that  he  had  received,  acting  as  the  plain- 
tiff's attorney  in  fact,  except  possibly  the  small  amount  that  was 
found  by  the  referee  as  having  been  charged  against  the  plaintiff 
twice  by  an  error.  It  is  quite  true  that  in  view  of  the  method 
adopted  by  Mr.  Fuller  in  keeping  account  of  money  that  he  had  re- 
ceived for  the  plaintiff,  and  the  method  adopted  by  the  plaintiff  in 
calling  upon  Mr.  Fuller  to  make  payments  for  her  of  every  con- 
ceivable kind  out  of  the  property  in  his  hands  or  which  he  was  to 
procure  belonging  to  her,  would  render  it  somewhat  difficult  to 
prove  each  particular  payment  by  competent  evidence  after  Mr, 
Puller's  death ;  but  we  think  the  evidence  before  the  referee  in  con- 
nection with  these  periodical  accountings,  which  were  submitted 
to  and  accepted  by  the  plaintiff  as  correct,  justified  the  referee  in 
finding  that  the  defendants  had  accounted  to  the  plaintiff  for  all 
property  that  had  come  into  tKe  hands  of  Abbett  &  Fuller  during 
the  continuance  of  the  relation  that  existed  between  them  and  the 
plaintiff,  and,  as  we  have  concluded  that  the  referee's  report  was 
sustained  by  the  evidence  before  him,  we  would  not  be  justified  in 
reversing  the  judgment  entered  thereon. 

There  is,  however,  one  provision  of  the  judgment  that  must  be 
modified.  The  referee  awarded  to  the  plaintiff  a  judgment  for 
$411.60  against  the  executors  of  Fuller,  but  at  the  same  time  award- 
ed Fuller's  executor  a  judgment  for  costs  against  the  plaintiff  which 
amounted  to.  $1,268.06.  We  do  not  think  this  award  of  costs  can 
be  sustained.    It  has  been  found  by  the  referee  that  upon  the  ac- 
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counting  there  was  due  to  the  plaintiff  from  the  estate  of  Fuller  the 
sum  of  $411.60,  for  which  the  plaintiff  was  entitled  to  a  judgment. 
Considering  the  amount  of  the  plaintiff's  claim,  this  was  a  substan- 
tial defeat  of  the  plaintiff,  and  would  justify  the  court  in  refusing 
to  award  her  costs ;  but  as  she  had  a  right  to  an  accounting,  which 
was  not  substantially  disputed,  and  upon  that  accounting  a  sum  of 
money  was  found  to  be  due  to  the  plaintiff  from  the  estate  of  Fuller, 
we  think  it  was  improper  to  allow  costs  to  Fuller's  estate  against 
the  plaintiff. 

It  follows  that  the  judgment  should  be  modified  by  striking  out 
the  award  of  costs  to  the  defendant  Fuller,  and,  as  thus  modified, 
it  should  be  affirmed,  with  costs  in  favor  of  the  defendant  Abbett, 
as  executor,  against  the  plaintiff,  and  without  costs  as  to  the  defend- 
ant Fuller.    AH  concur. 


a06  App.  DlT.  366.) 

DOLAN  V.  HERRING-HALL-MARYIN  SAFE  CO. 

(Supreme  Court,  Appellate  Diylsioii,  First  Department.    June  16,  1906.) 

1.  Maoteb  and  Sebvant— Pebsor al  Injttbies— Safbtt  Appliances— Expert 

Evidence. 

Where,  in  an  action  for  personal  injuries  by  the  falling  of  certain  steel 
plates  with  wtilcb  plaintiff  and  another  workman  were  constructing  a 
rault,  the  only  negligence  alleged  was  the  failure  of  the  master  to  fur- 
nish certain  set  screws  to  hold  the  plates  in  place,  expert  testimony  that 
the  work  could  not  be  done  safely  without  the  use  of  a  set  screw  was 
incompetent,  that  being  a  question  for  the  jury. 

2.  Expert  Witnesses— Qualification— Obdeb  of  Pboof. 

Before  a  witness  can  be  examined  as  an  expert,  the  party  calling  him 
must  show  him  qualified,  and  the  question  of  qualification  should  not  be 
postponed  for  determination  by  cross-examination. 

[Ed.  Note. — For  cases  in  point,  see  toL  20,  Cent  Dig.  Evidence,  S  2360.] 

3.  Same. 

A  witness  who  had  been  an  ironworker  for  eighteen  years,  and  who 
had  worked  five  or  six  weeks  in  constructing  vaults,  was  not  qualified  to 
testify  as  an  expert  as  to  whether  the  use  of  set  screws  to  hold  the  steel 
plates  composing  a  vault  in  place  while  the  work  was  being  done  was 
necessary  to  render  the  work  safe. 

4.  Same— Evidence— SumciENCT. 

In  an  action  for  injuries  to  a  servant  alleged  to  have  been  caused  by 
negligence  of  the  master  in  failing  to  furnish  set  screws  to  hold  In  an 
upright  position  portions  of  a  steel  vault  on  which  plaintiff's  intestate 
was  working,  evidence  held  not  to  show  negligence  on  the  part  of  the  mas- 
ter. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Mary  Dolan,  as  administratrix  of  the  estate  of  Michael 
Dolan,  deceased,  against  the  Herring-Hall-Marvin"  Safe  Company. 
From  a  judgment  for  plaintiff  and  from  an  order  denying  a  motion 
for  a  new  trial,  defendant  appeals.     Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  HATCH,  McLAUGHLIN, 
and  INGRAHAM,  JJ. 

Frank  V.  Johnson,  for  appellant. 

John  Delahunty,  for  respondent.  ^       '  j 
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INGRAHAM,  J.  The  plaintiff's  intestate  was  in  the  employ  of 
the  defendant  engaged  in  constructing  a  safe  deposit  vault  in  a 
building  on  the  corner  of  Sixteenth  street  and  Union  Square,  in 
the  city  of  New  York,  when,  on  the  morning  of  June  4,  1903,  the 
plaintiffs  intestate,  with  other  employes  of  the  defendant,  com- 
menced work  in  the  construction  of  this  vault  they  found  that  cer- 
tain steel  plates  had  been  temporarily  put  in  place  by  other  em- 
ployes of  the  defendants,  and  the  plaintiff's  intestate  and  a  fellow 
workman  named  Golding  started  to  put  in  the  permanent  screws 
which  were  to  hold  these  plates  in  place.  As  thus  engaged,  two 
of  these  plates  fell  over,  injuring  the  two  men  at  work,  and  the 
plaintiffs  intestate  subsequently  died  as  a  result  of  the  injuries  he 
then  sustained.  The  men  who  were  injured  had  been  engaged  in 
working  at  their  vaults  11  or  12  days  before  the  accident.  The  side 
of  the  vault  upon  which  the  men  were  at  work  was  constructed  of 
four  upright  steel  plates,  one  of  which  was  screwed  to  the  doorway 
or  entrance  to  the  vault,  and  one  to  the  opposite  corner,  and  these 
two  plates  were  formerly  fastened  in  place.  Between  these  two 
upright  plates  there  were  placed  two  upright  plates  which  should 
have  been  temporarily  secured  by  what  were  called  "fish  plates," 
or  small  pieces  of  steel  fastened  to  the  two  corner  plates  and  the  two 
middle  upright  plates,  so  that  the  middle  plates  should  be  held  in 
place  by  the  fish  plates.  These  upright  plates  rested  on  top  of  the 
angle  iron  at  the  bottom  of  the  vault.  The  method  of  construction 
was  to  place  horizontal  plates  inside  of  these  vertical  plates,  and 
screw  them  to  the  upright  plates  which  would  form  the  side  of  the 
vault.  When  the  plaintiff's  intestate  went  to  work  on  the  morning 
of  June  4th  the  two  corner  vertical  plates  had  been  securely  fastened 
in  place.  The  two  middle  vertical  plates  were  also  in  place,  and  a 
horizontal  plate  had  been  placed  in  position  at  the  bottom  of  these 
upright  plates.  The  plaintiff's  intestate  and  his  associate  had  to 
put  bolts  through  the  horizontal  plate  into  the  upright  plates.  To 
do  this  it  was  necessary  that  the  holes  in  the  plates  should  coincide, 
and  it  was  found  necessary  to  move  the  horizontal  plates.  This 
was  done  by  what  was  called  drifting  the  horizontal  plates  by 
means  of  a  pin  which  was  put  through  the  hole  in  the  horizontal 
plate  into  the  screw  hole  in  the  vertical  plate  and  moving  the  hori- 
zontal plate  so  as  to  bring  the  two  holes  opposite  to  each  other,  and 
then  to  insert  the  screws.  As  they  were  thus  attempting  to  drift 
the  horizontal  plate,  the  two  middle  plates  fell  over.  The  plaintiff's 
intestate's  associate  testified  that  when  he  went  to  work  he  saw  the 
horizontal  plate  in  place;  that  he  did  not  look  to  see  whether  the 
upright  plates  had  been  fastened  or  not,  but  that,  seeing  the  horizon- 
tal plate  in  place,  he  started  in  to  screw  them  to  the  upright  plates; 
that,  so  far  as  the  witness  knew,  when  he  and  the  plaintiff's  in- 
testate went  to  work,  these  plates  were  not  fastened  in  position  at 
all  by  anything;  that,  if  any  of  the  fish  plates  had  been  removed 
before  they  went  to  work,  the  witness  could  have  seen  it  by  looking; 
that  neither  plaintiff's  intestate  nor  the  witness  had  anything  to  do 
with  placing  the  upright  plates  in  position;  that  other  men  em- 
ployed by  the  defendant  did  that  work;  that  there  was  a  foreman 
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there,  whose  name  was  John  Kelly,  but  that  Kelly  did  not  give 
instructions  with  reference  to  fastening  these  upright  plates  to  eith- 
er the  witness  or  the  deceased.  One  of  the  workmen  who  put  these 
upright  plates  in  position  testified  that  these  upright  plates  when 
put  up  were  fastened  together  with  thick  clamps,  with  1^  screws, 
and  that  they  had  been  put  in  position  the  day  previous  to  the  ac- 
cident; that  he  had  had  a  conversation  with  Kelly  with  reference 
to  the  screws  that  they  were  using  in  fastening  these  vertical  plates 
in  the  vaults;  this  was  some  weeks  before  the  accident;  that  in 
unpacking  the  tools  they  missed  what  were  called  "set  screws," 
and  he  spoke  to  the  foreman  about  it,  when  the  foreman  said  that 
they  would  be  there  in  a  few  days,  but  they  were  not  there;  that 
Kelly  said  he  had  ordered  the  screws.  The  witness  was  then 
asked,  "In  keeping  these  plates  in  position  temporarily  to  have  that 
work  done  safely,  was  it  necessary  to  use  a  set  screw  like  that?" 
That  was  objected  to  as  immaterial  and  incompetent,  calling  for 
a  conclusion,  and  calling  for  the  witness'  opinion  upon  a  condition 
which  was  for  the  jury  to  decide  upon  the  facts;  and  also  upon  the 
further  ground  that  the  witness  was  not  qualified  as  an  expert. 
This  objection  was  overruled,  and  the  defendant  excepted,  the 
court  stating,  in  answer  to  the  last  objection,  "I  will  let  you  bring 
that  out  on  cross-examination,"  and  the  witness  answered,  "Yes, 
sir;  it  was."  Counsel  for  the  defendant  then  moved  to  strike  out 
the  answer,  which  motion  was  denied,  and  the  defendant  excepted. 
The  witness  was  then  asked  whether  he  ever  knew  of  plates  being 
fastened  in  that  kind  of  work  except  with  set  screws,  to  which  the 
same  objection  was  interposed,  the  objection  overruled,  and  the  de- 
fendant excepted;  to  which  the  witness  replied,  "No,  sir."  He 
was  again  asked,  "You  never  knew  of  any  other  kind  of  screw 
except  that  to  be  used  for  that  purpose?"  to  which  there  was  the 
same  objection,  the  same  ruling  and  exception,  and  the  witness 
answered,  "No,  sir."  Upon  cross-examination  the  witness  testified 
that  he  had  been  at  work  constructing  this  vault  about  five  weeks ; 
that  he  had  been  engaged  five  or  six  weeks  altogether  in  vault  con- 
structing prior  to  the  accident;  that  he  worked  at  a  vault  at  the 
Broad  Exchange,  and  for  three  days  at  the  Hanover  Bank,  and  that 
this  was  all  the  work  that  he  ever  did  on  vault  construction  prior 
to  the  happening  of  this  accident — five  or  six  weeks  at  the  Broad 
Exchange  and  three  days  at  the  Hanover  Bank. 

It  is  quite  clear  that  this  testimony  was  incompetent.  The  only 
negligence  which  was  complained  of,  and  upon  which  the  plaintiff 
sought  to  obtain  a  verdict,  was  the  failure  to  furnish  set  screws. 
To  allow  this  question  in  effect  allowed  a  workman  employed  upon 
work  who  had  set  in  place  the  plates  that  fell  to  testify  that  the 
plaintiff  was  entitled  to  a  verdict.  Whether  or  not  the  tools  and 
appliances  supplied  by  the  defendant  was  a  compliance  with  the 
duty  that  the  master  owed  to  his  employes  was  the  question  to  be 
determined  by  the  jury,  and  the  facts  should  have  been  placed  be- 
fore the  jury,  and  they  should  have  been  left  to  determine  whether 
the  appliances  furnished  by  the  defendant  were  safe  or  otherwise. 
Expert  testimony  of  this  character  has  been  uniformly  condemned  j 
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as  incompetent.    Thus,  in  Harley  v.  B.  C.  M.  Co.,  U2  N.  Y.  31,  36 
N.  £.  813,  it  was  said: 

"Upon  tbe  trial  of  the  action  the  main  Issue  to  be  determined  by  the  jury 
was  whether  the  Buffalo  belt  fastener  was  suitable  and  safe  for  fastening 
the  belt  in  question,  and  the  plaintiff  was  permitted,  against  the  objection 
of  the  defendant's  counsel,  to  ask  several  of  his  witnesses  their  opinion  an 
to  their  safety  and  fitness.  We  think  these  questions  were  objectionable.  A 
sample  of  this  belt  fastener  was  produced  before  the  jury,  and  also  a  piece 
of  belt  showing  how  the  fastener  was  used.  Its  size  and  mode  of  use  were 
apparent  to  the  jury.  It  was  competent  for  the  plaintiff  to  prove  the  strain 
to  which  it  would  be  subjected,  Its  liability  to  break,  and  all  the  experiences 
of  persons  who  bad  used  it ;  and  thus  all  the  facts  could  be  placed  before  the 
jury,  from  which  they  could  determine  whether  or  not  it  was  a  suitable  and 
safe  belt  fastener.  It  cannot  be  proper  to  have  the  issue  determined  by  the 
opinions  of  experts,  however  skilled  and  experienced  they  may  be.  The 
facts  should  be  placed  before  the  jury,  and  they  should  be  left  to  determine 
whether  the  belt  fastener  was  safe  or  otherwise." 

In  Dougherty  v.  Milliken,  163  N.  Y.  527,  57  N.  E.  767,  the  opinion 
of  experts  upon  such  questions  was  held  inadmissible,  as  it  was  to 
be  the  province  of  the  jury,  not  of  the  experts,  to  determine  the 
question.  See,  also,  Winters  v.  Naughton,  91  App.  Div.  80,  86 
N.  Y.  Supp.  439.  But  assuming  that  expert  testimony  upon  this 
subject  would  have  been  admissible,  there  was  no  evidence  that  the 
witness  was  an  expert,  so  that  his  opinion  would  have  been  compe- 
tent. Upon  his  direct  examination  he  testified  that  he  had  been 
an  ironworker  for  18  years;  that  he  had  been  assistant  foreman 
on  one  job  for  Remington  &  Sherman  in  the  same  kind  of  work ; 
that  he  had  been  working  as  a  journeyman  on  that  before,  doing 
that  kind  of  work,  and  had  been  engaged  in  that  kind  of  work  for 
years.  He  was  not  examined  as  to  the  kind  of  tools  that  he  had 
used;  whether  or  not  these  set  screws  were  in  common  use  or  had 
been  used  on  the  work  in  which  he  had  been  engaged ;  nor  was  it 
shown  that  he  had  any  special  knowledge  upon  the  subject  which 
was  superior  to  that  of  the  jury  or  any  other  intelligent  man;  and 
when  the  defendant  objected  to  his  giving  his  opinion  upon  the 
ground  that  he  was  not  qualified  as  an  expert  the  ruling  of  the 
court  that  he  would  allow  the  defendant  to  bring  out  his  qualifica- 
tion upon  cross-examination  was  a  reversal  of  the  rule  which  re- 
quires that,  before  a  witness  can  be  examined  as  an  expert,  the  party 
calling  him  must  show  him  qualified,  and  not  throw  the  burden 
upon  "the  party  objecting  to  the  testimony  of  showing  that  he  was 
not  qualified.  But  it  conclusively  appeared  upon  cross-examination 
that  the  witness  was  not  an  expert.  He  testified  that  he  could  not 
say  how  many  weeks  he  had  been  engaged  in  vault  construction 
prior  to  the  accident;  that  he  was  engaged  about  five  weeks  before 
the  accident  at  the  Broad  Exchange  by  the  firm  of  Remington  & 
Sherman,  and  that  that  was  all  the  work  he  ever  did  on  vault  con- 
struction prior  to  the  happening  of  this  accident.  The  only  quali- 
fication as  an  expert,  therefore,  was  that  he  had  been  engaged  for 
five  or  six  week's  in  constructing  two  other  vaults.  There  was  cer- 
tainly nothing  in  this  experience  to  justify  him  in  determining 
whether  or  not  set  screws  were  necessary  to  safely  construct  a  vault 
of  this  character. 
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I  am  also  of  the  opinion  that  upon  the  whole  evidence  the  plaintiff 
was  not  entitled  to  a  verdict.  I  think  it  quite  clear  that  the  acci- 
dent was  caused,  not  by  the  failure  of  the  defendant  to  furnish  the 
set  screws,  but  by  the  negligence  of  the  other  employes  of  the  de- 
fendant who  placed  the  horizontal  plate  in  position  in  failing  to 
properly  fasten  the  upright  plates  with  the  fish  plates  and  screws 
which  had  been  furnished  for  that  purpose.  The  evidence  is  that 
when  these  upright  plates  had  been  placed  in  position  they  were 
fastened  together  with  the  fish  plates  screwed  into  the  upright 
plates.  For  some  reason  not  disclosed,  these  fish  plates  had  become 
unscrewed,  and  the  two  middle  upright  plates  were  left  without  suf- 
ficient support.  When  the  plaintiff's  intestate  and  his  associate 
went  to  work  on  the  morning  of  the  day  of  the  accident  the  plates 
were  not  securely  fastened,  but  for  that  it  does  not  appear  that  the 
master  was  responsible.  There  is  no  evidence  that  a  foreman  was 
present  at  the  time,  that  he  directed  the  plaintiff  or  his  associate 
to  go  to  work  at  these  particular  plates  without  examining  to  see 
whether  the  upright  plates  were  securely  fastened ;  but  these  two 
men,  seeing  the  horizontal  plate  in  position,  commenced  to  drift 
it  so  as  to  enable  them  to  insert  the  screws  that  were  to  fasten  the 
plates  together,  and  while  thus  engaged,  in  consequence  of  the 
neglect  of  some  one  to  properly  secure  the  upright  plates,  they  fell, 
and  caused  the  injury.  The  negligence  was  that  of  a  detail  of  the 
work  by  the  men  who  put  these  plates  in  place,  which  would  be  the 
negligence  of  a  fellow  workman,  for  which  the  master  was  not  re- 
sponsible. There  is  not  the  slightest  reason  to  suppose  that,  if 
these  fish  plates  had  been  properly  fastened  to  the  upright  plates, 
the  accident  would  have  happened;  and,  no  matter  how  many  set 
screws  had  been  furnished  by  the  defendant,  if  they  had  not  been 
used,  or  if  after  they  had  been  put  in  place  they  had  been  taken  out, 
the  accident  would  not  have  been  avoided.  It  was  not,  therefore, 
the  negligence  of  the  defendant  in  not  furnishing  set  screws,  but 
the  negligence  of  the  men  who  put  these  plates  in  position  in  n6t 
properly  screwing  them,  or  the  negligence  of  some  other  person, 
who,  after  they  were  properly  fastened,  had  removed  the  screws 
which  held  the  plates  together. 

The  complaint  alleges  a  violation  of  the  employer's  liability  act 
(chapter  600,  p.  1748,  of  the  Laws  of  1902),  and  a  notice  was  duly 
served  upon  the  defendant  to  comply  with  the  provisions  of  that  act ; 
but  it  is  quite  clear  that  the  proof  did  not  bring  the  case  within  the 
provisions  of  that  act.  There  was  no  evidence  to  show  that  this 
accident  had  happened  by  reason  of  the  negligence  of  any  person 
in  the  service  of  the  employer,  intrusted  with  and  exercising  super- 
intendence, whose  sole  or  principal  duty  was  that  of  superintend- 
ence, as  provided  by  subdivision  2  of  section  1  of  that  act.  There 
was  no  evidence  that  the  foreman  or  any  superintendent  had  any 
•knowledge  of  the  condition  of  these  plates,  had  given  any  directions 
about  them,  was  present  at  the  time  of  the  accident  and  directed  the 
men  to  go  to  work,  or  that  the  accident  can  be  in  any  way  attributed 
to  any  negligence  of  the  foreman,  or  any  person  engaged  in  super- 
vising or  superintending  the  work.     So  far  as  appears,  the  accident 
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was  caused  solely  by  the  negligence  of  some  workman  either  put- 
ting these  upright  plates  in  position  and  not  securely  fastening 
them,  or  in  subsequently  removing  the  screws  that  had  fastened  the 
fish  plates,  and  in  the  plaintiff's  intestate  and  his  associate  in  at- 
tempting to  move  the  plate  without  ascertaining  when  the  upright 
plates  were  properly  secured. 

I  think,  therefore,  that  the  judgment  should  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event. 
All  concur. 


LINDEN  V.  THIERIOT  et  al. 

(Supreme  Oonrt,  AppeUate  Division,  First  Department    June  16,  1905.) 

L  Decedents'  E39tatbs—Ci*aim:»—Establi8hment7-Evidencb— Sufficiency. 

Claims  against  the  estates  of  deceased  persons  must  be  established  by 
Tery  satisfactory  evidence. 

[Ed.  Note. — For  cases  in  point,  see  voL  22,  Cent  Dig.  Bzecutors  and 
Administrators,  |§  901,  903.] 

2.  Saice. 

In  a  proceeding  to  enforce  claims  against  the  estate  of  a  deceased  per- 
son, evidence  examined,  and  held  insufficient  to  sustain  a  verdict  against 
the  estate.  * 

O'Brien,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Emily  Linden  against  Ferdinand  M.  Thieriot  and  oth- 
ers, as  executors  of  the  estate  of  Peter  Marie,  deceased.  From  a 
judgment  in  favor  of  plaintiff,  defendants  appeal.     Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  HATCH,  McLAUGHLIN, 
and  INGRAHAM,  JJ. 

Charles  E.  Hughes,  for  appellants. 
L.  Laflin  Kellogg,  for  respondent 

HATCH,  J.  Upon  a  former  appeal  in  this  case  (Linden  v. 
Thieriot,  96  App.  Div.  256,  89  N.  Y.  Supp.  273),  a  judgment  in  favor 
of  defendants  was  reversed  for  errors  in  the  reception  of  evidence 
committed  upon  the  trial.  The  nature  of  the  causes  of  action,  and 
the  evidence  adduced  in  support  of  the  same,  are  quite  fully  com- 
mented upon  in  the  opinion  delivered  in  that  case.  The  court  there- 
in stated,  after  a  consideration  of  the  testimony,  that  enough  ap- 
peared to  require  a  submission  of  the  causes  of  action  to  the  jury. 
This  conclusion,  however,  was  reached  with  much  hesitation.  The 
court  concluded  that  a  verdict  for  the  defendants  would  not  have 
been  disturbed  upon  the  evidence.  No  opinion  was  expressed  by 
the  court  as  to  whether  the  evidence  was  sufficient  to  sustain  a  re- 
covery by  the  plaintiff  upon  the  evidence  as  adduced.  As  no  opin- 
ion was  necessary  upon  such  subject  for  a  disposition  of  the  appeal, 
none  was  expressed.  The  rule  governing  actions  of  this  character 
is  stated  in  Van  Slooten  v.  Wheeler,  140  N.  Y.  624,  35  N.  E.  583. 
It  requires,  as  matter  of  public  policy,  that  claims  against  the  estates 
of  deceased  persons  must  be  established  by  very  satisfactory  evi- 
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dence.    This  rule  is  again  reiterated  in  Matter  of  Marcellus,  165 
N.  Y.  70,  58  N.  E.  796,  and  in  many  other  cases. 

So  far  as  the  200  shares  of  Retsof  mining  stock  is  concerned,  the 
case  is  not  strengthened  in  a  single  aspect  beyond  that  appearing 
upon  the  former  trial.  It  is  fully  commented  upon  in  the  former 
opinion,  and  the  details  are  therefore  not  required  to  be  restated. 
The  evidence  thus  analyzed  shows  that  the  existence  of  the  400 
shares  of  Retsof  was  not  traced  after  1896,  when  the  husband  of  the 
plaintiff  testifies  that  he  saw  that  number  of  shares  in  the  posses- 
sion of  the  plaintiff.  But  that  400  shares  were  ever  delivered  to 
the  deceased  is  not  made  to  appear,  and  he  is  not  shown  ever  to  have 
been  in  the  possession  of  more  than  200  shares,  and  for  those  200 
shares  he  fully  accounted  to  the  plaintiff.  The  same  is  also  true 
of  the  100  shares  of  Amalgamated  Copper.  The  evidence  is  the 
same  as  it  was  upon  the  former  trial,  save  in  one  respect.  Mrs. 
Smith,  a  sister  of  the  plaintiff,  was  called,  and  testified  that  upon 
one  occasion  in  the  fall  of  1902  the  plaintiff  was  finding  fault  with 
the  deceased  about  this  investment.  In  reply  thereto,  the  witness 
stated,  Mr.  Marie  said:  "Well,  even  if  you  have  to  sell,  your  200 
shares  will  pay  for  your  100.  I  will  protect  you ;"  and,  turning  to 
the  witness,  he  said :  "Of  course,  I,  as  I  have  before,  will  protect 
you  from  any  loss  in  the  matter.  You  have  no  cause  to  grumble." 
It  is  conceded  that  the  deceased  did  protect  the  plaintiff  as  to  100 
shares  of  copper,  and  made  up  the  balance  of  her  dividends  thereon, 
which  he  paid  to  her  by  check,  and  with  respect  to  which  there  was 
«ome  correspondence.  She  received  the  moneys  thus  paid,  and 
there  is  not  in  the  case  a  suggestion  that  she  was  at  that  time  enti- 
tled to  more  than  she  received.  Had  she  held  200  shares,  in  order 
for  the  deceased  to  have  fulfilled  the  obligation  which  he  evidently 
undertook,  his  contribution  should  havfe  been  double  the  amount 
that  it  was.  While  there  was  great  intimacy  between  the  parties, 
frequent  interviews,  and  much  correspondence,  not  a  suggestion 
is  found  therein  of  conversation  or  writing  that  the  deceased  was 
obligated  to  make  good  any  loss  of  any  character  upon  more  than 
100  shares.  It  would  be  remarkable  that  he  should  provide  for 
the  reduction  in  dividends  and  loss  sustained  upon  100  shares,  and 
not  make  it  upon  200,  or  make  any  comment  upon,  his  failure  so  to 
do,  if  he  were  so  liable.  The  proof  is  clear  and  specific  in  recognition 
of  his  obligation  and  his  discharge  of  the  same,  and  there  is  not  the 
slightest  proof  to  show  that  any  complaint  was  ever  made  by  the 
plaintiff  that  he  had  not  fulfilled  his  obligation.  While  there  is 
much  of  explanation  many  times  by  the  deceased,  there  is  not  a  sug- 
gestion from  him  that  he  was  obligated  to  do  more  than  he  did. 
The  conversation  testified  to  by  Mrs.  Smith  is  in  entire  harmony 
with  the  real  understanding  existing  between  the  parties — that  the 
deceased  should  protect  the  plaintiff.  The  only  difference  is  that 
200  shares  of  the  stock  was  mentioned.  But  as  only  100  shares  ap- 
peared or  were  considered  in  any  of  the  dealings  had  between  the 
parties,  such  defclaration,  testified  to  have  been  made  in  the  course 
of  a  casual  conversation  in  which  200  shares  were  named,  is  quite 
insufficient  as  a  basis  upon  which  to  found  an  obligation  against  the 
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estate  of  a  deceased  person,  in  view  of  the  admitted  facts  of  this 
case  and  their  open  course  of  dealing.  We  conclude,  therefore,  that 
upon  the  subject  of  the  stocks  the  verdict  is  against  the  weight  of 
the  evidence. 

So  far  as  the  bonds  mentioned  in  the  third  cause  of  action  are 
concerned,  there  is  no  written  evidence  to  show  that  these  were 
ever  delivered  by  the  plaintiff  to  the  deceased,  or  that  he  used  the 
proceeds  of  the  same  to  purchase  the  20,000  shares  of  the  Inez  Gold 
Mining  Company  stock.  The  claim  is  that  there  were  delivered  to 
the  deceased  six  Chicago  gas  bonds  and  eight  Retsof  mining  bonds, 
for  the  proceeds  of  which  the  deceased  never  accounted.  By  testi- 
mony of  the  plaintiff's  husband,  which  is  substantially  the  only  evi- 
dence relied  upon  to  sustain  the  verdict,  it  appears  that  this  transac- 
tion of  the  delivery  of  the  bonds  was  in  1897,  or  prior  to  September 
26,  1898.  Upon  this  subject  testimony  was  given  tending  to  show 
that  the  delivery  of  these  bonds  created  an  obligation  upon  the  part 
of  the  deceased  in  about  the  sum  of  $15,000 ;  that  in  May  or  June, 
1898,  the  deceased  went  to  Europe,  and,  before  going,  delivered  to 
the  plaintiff  a  note  for  $15,000,  signed  by  him,  payable  at  his  resi- 
dence, but  only  in  event  of  his  death,  and  that  this  note  was  wit- 
nessed by  Leon  Marie,  a  nephew ;  that  upon  his  return  this  note  was 
surrendered  to  the  deceased  upon  the  understanding  that  he  would 
get  20,000  shares  of  stock  for  the  plaintiff  in  the  exchange.  The 
proof  is  the  same  respecting  the  delivery  of  both  kinds  of  bonds,  as 
to  the  time  and  the  arrangement.  Upon  this  subject,  however,  the 
plaintiff's  husband  testified  that  the  coupons  from  both  the  Chicago 
Gas  and  the  Retsof  bonds  were  deposited  with  the  Knickerbocker 
Trust  Company  for  collection  on  account  of  the  plaintiff,  and  that 
they  continued  so  to  be  deposited  with  the  Knickerbocker  Trust 
Company  down  to  the  tim'e  of  the  death  of  the  deceased.  The  claim 
upon  the  part  of  the  plaintiff  is  that  the  bonds  were  sold  prior  to 
September,  1898,  while  the  testimony  of  the  husband  is  that  the 
coupons  upon  the  bonds  were  collected  for  the  benefit  of  the  plain- 
tiff down  to  the  death  of  the  testator,  which  occurred  on  the  15th 
day  of  January,  1903.  The  evidence,  therefore,  instead  of  establish- 
ing the  transaction  as  claimed,  shows  that  the  bonds  remained  the 
property,  of  the  plaintiff  at  the  time  of  the  testator's  death,  and 
that  she  received  the  moneys  represented  by  the  coupons  attached 
thereto.  In  addition  to  this,  it  was  testified  by  Leon  Marie  that 
he  never  witnessed  any  note  for  $15,000,  or  any  other,  executed  by 
the  deceased.  The  butler  of  the  latter  is  produced,  who  testifies 
positively,  and  from  memoranda  which  he  made  at  the  time,  that 
the  deceased  did  not  go  to  Europe  in  1898,  but,  on  the  contrary, 
remained  in  this  country;  and  the  butler  specified  the  places  of 
sojourn  of  the  deceased  during  the  time  it  was  claimed  by  the  plain- 
tiff that  he  was  in  Europe.  Manifestly  the  testimony  in  support  of 
this  cause  of  action  is  against  the  weight  of  the  testimony,  if  the 
cause  of  action  be  not  deemed  to  be  disproved  by  the  plaintiff  her- 
self. 

The  court  submitted  the  case  to  the  jury  upon  the  theory  of  a 
preponderance  of  evidence  in  the  establishment  of  tlie  plaintiff's 
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claim,  as  though  the  case  were  one  between  living  parties.  There 
was  not  a  suggestion  that  the  law  required  the  establishment  of 
such  claims  by  clear  and  convincing  proof,  so  that  the  jury  did  not 
have  before  them  upon  the  submission  the  rule  that  the  plaintiff  s 
claim  was  to  "be  established  by  very  satisfactory  evidence,  which 
the  law  requires.  It  is  not  needful  that  we  further  discuss  the 
testimony  and  inferences  which  arise  upon  the  whole  case. 

We  reach  the  conclusion  that  the  verdict  was  against  the  weight 
of  the  evidence,  from  which  it  follows  that  the  judgment  and  order 
should  be  reversed,  and  a  new  trial  granted,  with  costs  to  the  ap- 
pellants to  abide  the  event.  All  concur,  except  O'BRIEN,  P.  J., 
who  dissents. 


PARKER  V.  DOMINICK  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department    June  16,  1905.) 

Guabdian—43t7bvtt— Death  or  Guabdian—Aooourting— Bquitt. 

Where  a  guardian  appointed  in  the  state  died  insolvent  in  another 
state,  and  there  were  no'  assets  in  the  state,  so  that  no  administration 
could  be  had,  equity  had  Jurisdiction  to  ascertain  the  amount  due  from 
the  guardian,  and  to  compel  the  sureties  to  pay  any  balance. 

Appeal  from  Special  Term,  New  York  County. 

Suit  by  Charles  E.  Parker  against  Emma  Dominick  and  another, 
as  executors  of  George  J.  Dominick,  deceased.  From  an  order 
striking  the  case  from  the  Special  Term  calendar,  plaintiff  appeals. 
Reversed. 

Argued  before  O'BRIEX,  P.  J.,  and  HATCH,  McLAUGHLIN, 
and  INGRAHAM,  JJ. 

Samuel  Keeler,  for  appellant. 
J.  C.  Thomson,  for  respondents. 

INGRAHAM,  J.  The  action  was  brought  to  recover  upon  a 
bond  given  by  the  defendants'  testator  as  surety  for  one  Seymour 
V.  Parker,  who  had  been  appointed  a  general  guardian  of  the  per- 
son and  property  of  the  plaintiff,  then  an  infant,  by  the  Surrogate's 
Court  of  the  county  of  New  York.  The  complaint  alleges  that, 
after  the  guardian  had  been  appointed  and  received  the  money,  he 
appropriated  it  to  his  own  use,  and  then  removed  from  this  state, 
and  became  a  resident  of  the  state  of  Connecticut,  where  he  died 
on  December  17,  1900,  a  resident  of  that  state,  insolvent,  leaving 
no  estate  or  property  of  any  kind  in  the  state  of  New  York ;  that  his 
estate  had  been  administered  upon  in  the  state  of  Connecticut  by 
his  widow,  as  administratrix,  from  whom  the  plaintiff  had  received 
a  dividend  of  $70;  that  it  is  impossible  to  obtain  letters  of  adminis- 
tration on  the  estate  of  the  said  Seymour  V.  Parker  in  the  state  of 
New  York,  and  impossible  for  the  plaintiff  to  obtain  an  account  and 
judicial  statement  and  settlement  of  the  accounts  of  said  Parker 
as  guardian ;  and  that  the  plaintiff  became  of  age  on  the  6th  day  of 
March,  1901.  The  complaint  demands  that  it  be  adjudged  that 
there  was  due  to  the  plaintiff  from  said  Parker,  as  guardian,  the  , 
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sum  of  $1,627.75  and  interest,  less  the  $70  received  from  the  estate 
of  said  Parker  in  Connecticut,  and  that  the  defendants,  as  executors 
of  the  surety,  be  decreed  to  pay  to  the  plaintiff  that  sum. 

In  Otto  V.  Van  Riper,  31  App.  Div.  278,  52  N.  Y.  Supp.  773,  af- 
firmed in  164  N.  Y.  536,  58  N.  E.  643,  79  Am.  St.  Rep.  673,  we  held 
(following  Bischoff  v.  Engel,  10  App.  Div.  242,  41  N.  Y.  Supp.  815) 
that  where  an  administrator  died  in  a  foreign  state,  wholly  insolvent, 
without  having  accounted,  and  where  no  representative  of  the  de- 
ceased trustee  had  been  appointed  in  this  state,  equity  would  inter- 
vene and  furnish  a  remedy;  that  no  accounting  was  necessary; 
and  that  an  action  in  equity  to  recover  of  the  surety  without  such 
an  accounting  could  be  maintained.    We  there  said: 

"We  think  a  court  of  equity  had  power  to  determine  the  Ulibllity  of  the 
guardian,  and  In  the  same  action  enforce  the  obligation  of  the  sureties 
upon  the  bond ;  and  upon  the  facts  as  found  by  the  learned  trial  Judge,  sus- 
tained by  the  evidence,  we  think  the  defendants  [the  sureties]  were  Uable." 

At  law  the  surety  was  not  responsible  until  after  a  settlement  of 
the  guardian's  accounts,  and  a  refusal  to  comply  with  a  decree  re- 
quiring the  guardian  to  pay  the  balance  found  due  to  his  ward ;  but 
where  such  an  accounting  before  the  surrogate  who  appointed  the 
guardian  is  impossible  because  of  the  insolvency  and  death  of  the 
guardian,  and  where,  in  consequence  of  there  being  no  assets,  no 
letters  testamentary  or  of  administration  could  be  obtained  in  this 
state,  a  court  of  equity  will  take  jurisdiction,  ascertain  the  amount 
due  from  the  guardian,  and  compel  the  sureties  to  pay.  Such  an 
action  being  solely  cognizable  in  a  court  of  equity,  the  action  was 
triable  at  Special  Term. 

It  follows  that  the  order  appealed  from  must  be  reversed,  with 
$10  costs  and  disbursements,  and  the  action  restored  to  the  Special 
Term  calendar  for  trial.    All  concur. 


(105  App.  Div.  373.) 

WEST  V.  METROPOLITAN  ST.  RT.  CO. 

(Supreme  Court,  Appellate  Division,  First  Department.    June  16,  1905.) 

1.  Street  Railboad— Killing  of  Pebson  on  Tback— Neolioence. 

A  street  railroad  was  not  negligent  in  causing  the  death  of  a  person 
killed  while  attempting  to  run  across  a  street  a  few  feet  in  front  of  an 
approaching  cable  car  at  a  point  where  there  was  no  cross-walk,  in  the 
absence  of  evidence  Justifying  a  conclusion  that,  at  the  time  deceased 
ran  in  front  of  the  car,  anything  that  the  gripman  could  do  would  have 
avoided  the  accident 

[Ed.  Note.— For  cases  in  point,  see  vol.  44,  Cent  Dig.  Street  Railroads, 
f  195.] 

2.  Same— Contributory  Negligence. 

The  mere  fact  that  a  child  10  years  of  age  is  non  sui  Juris  does  not  ab- 
solve him  from  all  care  in  crossing  street  railway  tracks,  but  he  is  bound 
to  exercise  the  care  that  can  reasonably  be  expected  of  a  child  of  hifl  age 
and  intelligence. 

[Ed.  Note.— For  cases  in  point,  see  voL  44,  C^nt  Dig.  Sti'eet  Railroads, 
i  217.1 
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Appeal  from  Trial  Term,  New  York  County. 

Action  by  Jessie  West,  as  administratrix  of  the  estate  of  Raphael 
West,  otherwise  known  as  Raphael  Moss,  deceased,  against  the 
Metropolitan  Street  Railway  Company.  From  a  judgment  in  favor 
of  plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial, 
defendant  appeals.     Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  HATCH,  McLAUGHLIN, 
and  INGRAHAM,  JJ. 

Bayard  H.  Ames,  for  appellant. 
David  May,  for  respondent. 

INGRAHAM,  J.  The  action  is  brought  to  recover  the  damages 
sustained  by  the  next  of  kin  of  the  plaintiff's  intestate,  caused  by 
his  death.  It  appears  that  on  the  2d  of  September,  1899,  the  de- 
fendant was  operating  a  cable  railway  on  Lexington  avenue;  that 
on  Lexington  avenue,  from  Ninety-Sixth  to  Ninety-Seventh  streets, 
there  is  a  gradual  down  grade ;  that  on  the  evening  of  September  2, 
1899,  between  8  and  9  o'clock,  the  deceased  started  to  cross  Lexing- 
ton avenue  at  Ninety-Seventh  street  from  east  to  west ;  that  when 
he  was  on  the  sidewalk  the  car  was  south  of  Ninety-Seventh  street, 
and  the  deceased  started  from  the  sidewalk  as  the  car  was  coming 
from  Ninety-Seventh  street ;  and  that  the  car  was  going  about  six 
miles  an  hour  when  it  struck  the  deceased.  A  witness  called  for 
the  plaintiff  testified  that  the  deceased,  when  he  was  struck,  was  not 
at  the  cross-walk,  but  about  the  middle  of  the  roadway  of  Ninety- 
Seventh  street  as  it  crossed  Lexington  avenue;  that  when  the  de- 
ceased stepped  upon  the  easterly  rail  the  car  was  about  20  or  25 
feet  away  from  him,  but  that  "he  just  made  a  step  from  this  east- 
ernmost or  farthest  rail,  and  was  immediately  struck  by  the  car. 
He  was  hit  at  the  slot,  right  in  the  center.  And  he  made  just  one 
step  from  the  east  rail  to  the  point  where  he  was  hit  and  struck." 
Another  witness  called  for  the  plaintiff  testified  that  the  deceased 
was  going  across  the  street  pretty  fast — "on  a  sort  of  a  run" — and 
that  the  car  was  about  30  feet  from  him  when  he  attempted  to 
cross  Lexington  avenue.  The  gripman,  called  for  the  defendant, 
testified  that  his  car  was  over  the  north  crossing  of  Ninety-Seventh 
street  when  he  saw  the  boy  running  about  six  feet  from  the  rail, 
and  about  10  feet  in  front  of  the  car;  that  he  rang  the  bell  and 
hollered,  but  the  boy  kept  on  running  until  he  got  to  the  west  side 
of  the  track,  and  he  stopped;  that,  if  he  had  kept  on  going,  he 
would  have  cleared  the  car,  but  he  stopped  there,  and  the  car  hit 
him,  and  the  car  ran  about  6  feet  after  it  struck  the  boy.  Another 
witness  called  for  the  defendant  testified  that  he  saw  the  boy  run- 
ning towards  the  car,  and  that,  "instead  of  going  the  way  he  started, 
he  cut  eater-corner,  and  ran  in  front,  and  stopped  right  in  the  mid- 
dle of  the  track,  and  wheels  right  around.  With  that  the  car  hit 
him,  and  he  went  under  the  fender.  *  *  *  When  he  started  on 
the  track,  crossing  over  in  this  diagonal  direction  at  that  time  I 
should  think  the  car  was  about  five  feet  from  him.    Could  not  be 
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more  than  that.'*  This  testimony  was  corroborated  by  three  other 
witnesses,  who  were  apparently  entirely  disinterested. 

At  the  end  of  the  whole  case,  counsel  for  the  defendant  moved  for 
the  direction  of  a  verdict,  which  motion  was  denied,  and  the  defend- 
ant excepted.  I  think  this  evidence  is  insufficient  to  sustain  a  find- 
ing that  this  accident  was  caused  by  the  defendant's  negligence. 
The  evidence  is  undisputed  that  the  deceased  ran  across  the  street, 
not  upon  the  cross-walk,  right  in  front  of  an  approaching  car. 
There  is  no  evidence  to  show  that  the  gripman  had  not  control  of 
the  car;  that  he  did  not  do  everything  that  could  be  done  to  stop 
the  car  after  the  boy  ran  upon  the  track.  One  witness  testifies  that 
the  car  was  20  feet  away  when  the  boy  stepped  upon  the  track, 
but  he  also  testifies  that  as  the  boy  took  one  step  on  the  track  he 
was  struck  by  the  car,  so  that  his  going  upon  the  track  and  being 
struck  by  the  car  were  almost  simultaneous.  It  is  quite  apparent 
that,  if  this  happened,  no  act  of  the  gripman  could  have  prevented 
the  accident.  The  only  effect  of  the  evidence  is  that  the  boy  was 
run  over  by  the  car,  and  that  is  not  sufficient  to  sustain  a  finding  of 
negligence,  in  the  absence  of  proof  that  the  gripman  could  have 
stopped  the  car  or  could  have  avoided  running  over  the  boy. 
There  is  the  absence  of  evidence  to  justify  a  conclusion  that,  when 
the  boy  ran  in  front  of  the  car,  anything  that  the  gripman  could 
do  would  have  avoided  the  accident.  I  think,  therefore,  that  the 
denial  of  the  defendant's  motion  for  the  direction  of  a  verdict  was 
error. 

I  also  think  that  the  instruction  to  the  jury  in  relation  to  the 
contributory  negligence  of  the  deceased,  and  whether  or  not  he  was 
sui  juris,  was  error.  In  his  charge  to  the  jury,  the  learned  trial 
judge  said: 

"With  respect  to  the  question  of  contributory  negligence,  you  must  deter- 
mine whether  this  boy  was  sul  juris;  in  other  words,  you  are  to  determine 
whether  he  had  sufficient  intelligence  and  capacity  to  care  for  himself. 
•  •  •  If  you  conclude  from  the  evidence  that  the  boy  was  non  sul  Juris 
(that  is,  by  reason  of  his  age,  he  did  not  possess  sufficient  intelligence  and 
capacity  to  take  care  of  himself),  then  whether  he  was  careless,  reckless,  or 
not,  does  not  enter  into  the  case.  Your  attention  must  be  directed  to  the 
question  of  whether  his  custodians  were  guilty  of  contributory  negligence  in 
permitting  him  to  go  upon  the  streets  unattended.'* 

To  this  instruction  the  defendant  excepted.  The  only  evidence 
as  to  the  deceased  was  that  he  was  a  bright  and  intelligent  boy ;  that 
at  the  time  of  his  death  he  was  in  good  health,  and  never  had  a  doc- 
tor. While  it  may  be  that,  in  the  case  of  a  child  10  years  of  age, 
the  question  as  to  whether  or  not  he  is  sui  juris,  and  Uius  required 
to  exercise  the  care  of  an  adult,  is  a  question  of  fact  for  the 
jury  (Zwack  v.  N.  Y.,  L.  E.  &  W.  R.  Co.,  160  N.  Y.  363,  64  N.  E. 
786),  still  the  mere  fact  that  a  bright,  intelligent  boy,  10  years  of 
age,  is  non  sui  juris,  does  not  absolve  him  from  all  care  in  crossing 
railway  tracks.  He  is  still  bound  to  exercise  the  care  that  can  be 
reasonably  expected  of  a  child  of  his  age  and  intelligence.  As  was 
said  bv  the  Court  of  Appeals  in  Byrne  v.  N.  Y.  C.  &  H.  R.  R.  Co.^ 
83  N.'Y.  620; 
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*The  law  Is  not  so  unreasonable  as  to  exact  from  an  infant  the  same  de- 
gxee  of  care  and  prudence  In  the  presence  of  danger  as  it  exacts  from  adults. 
An  infant,  to  avoid  the  Imputation  of  negligence,  is  bound  only  to  exercise 
that  degree  of  care  which  can  reasonably  be  expected  of  one  of  its  age." 

Here  was  a  bright,  intelligent  boy,  10  years  of  age,  running  about 
in  the  street  between  &  and  ?  o'dock  at  night.  He  was  certainly 
chargeable  with  the  exercise  of  some  care  to  avoid  approaching 
cars,  and,  while  it  was  for  the  jury  to  say  whether  or  not,  consider- 
ing his  age  and  intelligence,  he  was  chargeable  with  the  degree 
of  care  of  an  adult,  it  was  error  to  tell  the  jury  that  if  they  found 
that  he  was  non  sui  juris  "(that  is,  by  reason  of  his  age,  he  did  not 
possess  sufficient  intelligence  and  capacity  to  take  care  of  himself), 
then  whether  he  was  careless,  reckless,  or  not,  does  not  enter  into 
the  case." 

I  think  that  the  judgment  and  order  appealed  from  should  be 
reversed,  and  a  new  trial  ordered,  with  costs  to  the  appellant  to 
abide  the  event. 

O'BRIEN,  P.  J.,  and  McLAUGHLIN,  J.,  concur.  HATCH,  J., 
concurs  on  last  ground. 


<46  Misc.  Rep.  280.) 

SCHERMERHORN  v.  GARDENIER. 

(Supreme  Ck>art,  Trial  Term,  Ck>lumbia  Ck>anty.    February,  1905.) 

1.  EIXJBC' UTJUX— BXKCXTTOBT  CONTRACT  OF  TeSTATOB— RIGHTS  OF  PARTIES. 

Testator  in  his  lifetime  agreed  to  deliver  certain  farm  produce,  when 
ready  for  market,  to  defendant,  who  was  to  reimburse  himself  from  the 
proceeds  for  advances  made  on  the  strength  of  the  agreement  Held,  that 
the  title  to  the  property  remained  in  testator,  and,  where  the  produce  was 
delivered  by  his  executrix  to  the  freighter  after  a  conversation  in  which 
no  reference  was  made  to  the  agreement,  of  which  the  executrix  had  no 
knowledge,  the  freighter  acquired  no  rights,  as  against  the  estate,  in 
such  produce,  and  the  executrix  could  recover  the  amount  advanced  to 
testator  by  defendant,  and  withheld  by  him  on  an  accounting  for  the  pro- 
ceeds of  sale. 

^  Accord  and  Satisfaction. 

Where  an  executrix  delivered  certain  produce  to  defendant,  and  re- 
ceived from  him  a  check  for  the  amount  of  the  proceeds  of  tiie  same,  less 
advances  made  to  her  testator  before  his  death,  and  she  accepted  the 
check  and  used  it,  at  the  same  time  insisting  that  the  advancements 
could  not  be  retained  by  defendant,  there  was  not  such  an  accord  and 
satisfaction  as  would  prevent  an  action  by  the  executrix  to  recover  the 
balance. 

Action  by  Elizabeth  Schermerhorn,  executrix,  against  Ransen 
Gardenier.     Judgment  for  plaintiff. 

G.  S.  Collier  (H.  &  W.  A.  Hendrickson,  of  counsel),  for  plaintiff. 
E.  R.  Harder,  for  defendant. 

COCHRANE,  J.  The  plaintiff's  testator,  Abram  L.  Scher- 
merhorn, died  August  9,  1903.  Prior  to  his  death  the  defendant  at 
different  times  advanced  to  him  cash  and  merchandise  amounting  to 
^527.50.    These  advancements   were   made  under  an   agreement, 
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made  in  the  latter  part  of  1902,  that,  when  the  crops  and  farm  prod- 
uce of  said  Schermerhom  for  the  year  1903  should  mature  and  be 
ready  for  market,  they  should  be  delivered  to  the  defendant,  who  is 
a  freighter,  and  that  from  the  proceeds  thereof  the  defendant  should 
reimburse  himself  for  the  advancements  thus  made.  Such  is  sub- 
stantially the  arrangement  as  tesfified  to  by  the  defendant's  son^ 
whose  testimony  I  accept  without  hesitation.  Such  also  had  been 
the  custom  of  the  parties  for  several  years.  After  the  death  of  the 
testator,  his  executrix,  the  plaintiff  herein,  delivered  to  the  defend- 
ant the  farm  produce,  which  was  sold  by  the  defendant  for  the  sum 
of  $1,279.65,  after  deducting  therefrom  the  freight  and  commissions 
to  which  he  was  entitled.  The  defendant  has  paid  this  amount  to 
the  plaintiff,  except  the  said  sum  of  $527.60  advanced  to  the  testator 
in  his  lifetime,  as  aforesaid,  which  he  declines  to  pay,  and  for  the 
recovery  of  which  this  action  is  brought.  The  estate  of  the  de- 
ceased is  insufficient  for  the  payment  in  full  of  his  indebtedness. 

If  the  property  had  been  delivered  by  the  testator  under  and  pur- 
suant to  the  agreement  above  referred  to,  the  title  to  such  prop- 
erty would  have  vested  in  the  defendant,  and  he  could  hold  the 
same,  or  the  proceeds  thereof,  for  the  payment  of  the  advances 
made  by  him  thereon.  Bailey  v.  Hudson  R.  R.  Co.,  49  N.  Y.  70 ; 
Cayuga  County  National  Bank  v.  Daniels,  47  N.  Y.  631 ;  Grosvenor 
V.  Phillips,  2  Hill,  147;  Bank  of  Rochester  v.  Jones,  4  N.  Y.  497,  55 
Am.  Dec.  290 ;  Chapman  v.  Kent,  3  Duer,  224: 

In  this  case,  however,  no  part  of  the  property  had  been  delivered 
at  the  time  of  the  testator's  death.  Although  he  had  agreed  to  de- 
liver it  to  the  defendant,  and  had  procured  advances  thereon  on  the 
strength  of  such  agreement,  the  contract  was  merely  executory. 
The  defendant  had  no  title  to  the  property  at  the  time  of  the  tes- 
tator's death,  and  the  latter,  if  he  had  lived,  had  the  power  to  do 
with  it  as  he  pleased,  subject,  of  course,  to  his  liability  to  the  de- 
fendant for  a  breach  of  contract. 

In  Bailey  v.  Hudson  R.  R.  Co.,  49  N.  Y.  70,  the  court,  in  speaking 
of  a  contract  such  as  exists  in  this  case,  said : 

"The  parol  a^eement  is  executory,  the  title  remains  In  the  consignor,  and 
he  has  the  power  to  transfer  the  property  to  whomsoever  he  pleases,  and 
render  himself  liable  for  the  nonperformance  of  the  contract.  •  •  •  If 
A.  has  property  upon  which  he  has  received  an  advance  from  B.  upon  an  agree- 
ment that  he  will  ship  it  to  B.  to  pay  the  advance  or  to  pay  any  indebtedness^ 
he  may  or  may  not  comply  with  his  contract.  He  may  ship  it  to  C,  or  he 
may  ship  it  to  B.  upon  conditions.  As  owner,  he  can  dispose  of  it  as  he 
pleases." 

It  does  not  appear  that  the  plaintiff,  when  she  delivered  the  prop- 
erty to  the  defendant,  did  so  in  pursuance  of  the  contract  of  her 
testator.  She  knew  that  the  latter  was  indebted  to  the  defendant, 
but  there  is  no  evidence  that  she  knew  of  the  agreement  as  to  the 
delivery  of  the  property,  or  that  such  indebtedness  had  been  in- 
curred on  the  strength  of  such  agreement.  It  appears,  on  the  con- 
trary, from  the  testimony  of  both  parties,  that  a  conversation  took 
place  with  the  plaintiff  after  the  testator's  death,  in  which  conversa- 
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tion  no  reference  was  made  to  the  agreement  which  had  been  made 
by  the  testator,  and,  as  a  result  of  this  conversation  with  the  plain- 
tiff, she  delivered  the  property  to  the  defendant  It  must  be  held, 
therefore,  that  the  plaintiff,  in  delivering  the  property  to  the  de- 
fendant, did  not  intend  to  deliver  it  in  pursuance  of  her  testator's 
agreement  so  to  do.  In  fact,  as  above  stated,  there  is  no  evidence 
that  she  knew  of  any  such  agreement. 
In  Grosvenor  v.  Phillips,  2  Hill,  147,  it  was  said  by  the  court : 

"I  see  no  reason  why  we  should  not  exx)OTind  the  doctrine  of  transfer  very 
largely  upon  the  agreement  of  the  parties,  and  upon  their  intent  to  carry  the 
substance  of  that  agreement  into  execution." 

In  Cayuga  County  National  Bank  v.  Daniels,  47  N.  Y.  631,  it  was 
said : 

'*The  conduct  of  Gutchess  &  Co.  in  taking  the  bill  of  lading  from  the  captain 
of  the  boat,  and  delivering  the  same  to  the  plaintiff,  and  procuring  the  discount 
on  the  credit  thereof,  shows  that  they  did  not  intend  to  deliver  the  property  to 
the  carrier  with  intent  to  vest  the  title  absolutely  in  the  defendants,  but  only 
upon  condition  that  they  accepted  and  paid  the  drafts  to  be  drawn  against  it. 
In  some  of  the  cases  some  weight  appears  to  have  been  given  to  a  previous 
agreement  of  the  owner  to  ship  the  property  to  the  consignee.  The  only 
effect  of  such  a  prior  agreement  ia  that  it  tends  to  show  that  the  delivery  to 
the  carrier  was  made  in  pursuance  of  such  agreement,  and  therefore  with  in- 
tent to  vest  the  title  in  the  consignee.  The  prior  agreement  to  ship  the  prop- 
erty confers  no  title  upon  the  consignee.  The  owner  may  violate  his  agree- 
ment and  not  ship  the  property  at  all,  or,  If  he  ships,  may  consign  it  to  an- 
other person*  In  either  event  no  title  is  ever  acquired  by  virtue  of  the  un- 
executed agreement  to  ship.  If  such  an  agreement  was,  as  in  the  present 
case,  made  upon  a  good  consideration,  an  action  may  be  maintained  for  its 
breach  by  the  party  injured,  but  no  title  is  acquired.-  This  shows  that  it  is 
not  the  agreement  to  ship  that  confers  the  title,  although  such  agreement  is 
founded  upon  a  good  consideration,  but  the  actual  shipment,  accompanied  by 
an  unconditional  consignment  in  pursuance  of  such  agreement,  which  proves 
that  the  delivery  to  the  carrier  was  with  intent  to  give  the  consignee  a  right 
of  property  free  from  any  condition  whatever,  the  owner  of  the  property  be- 
ing free  to  ship  the  property  or  not,  and,  if  he  ships,  to  consign  the  same  to  one 
with  whom  he  has  made  a  prior  agreement  to  consign  the  same  to  him  or  to 
another,  it  follows  that  if  he  consigns  to  the  former  he  may  Impose  any  con- 
ditions upon  the  consignment  he  chooses,  and  that  such  consignee  can  acquire 
title  to  the  property  only  by  performing  such  conditions.*' 

In  the  Bailey  Case,  49  N.  Y.  70,  it  was  said : 

"It  must  appear  that  the  delivery  was  made  with  intent  to  transfer  the 
property."  And  again  (at  page  77);  "The  recent  case  of  The  Cayuga  County 
National  Bank  v.  Daniels  •  •  •  was  decided  against  the  consignees  upon 
the  distinction  above  referred  to.  It  was  held  in  that  case  that  the  consignors 
did  not  deliver  the  property  to  the  carrier  with  the  intention  to  vest  the  title 
in  the  defendants,  except  upon  condition  of  paying  a  draft  discounted  by  the 
plaintiffs,  and  that  the  bill  of  lading  was  delivered  upon  that  condition,  and 
that,  on  the  defendants'  refusal  to  comply  with  the  condition,  they  acquired 
no  right  or  title  to  tiie  property,  and  that  the  case  therefore  came  within  the 
principle  of  Bank  of  Rochester  v.  Jones,  supra." 

The  foregoing  authorities  show  quite  clearly  that,  unless  the  de- 
fendant received  the  property  pursuant  to  the  contract  made  be- 
tween him  and  the  deceased,  and  for  the  purpose  of  carrying  out 
such  contract,  he  acquired  no  rights  in  the  property  as  against  the 
estate  of  the  deceased.    And  for  the  reasons  above  set  forth  it  is 
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equally  clear  that  in  delivering  the  property  to  the  defendant  the 
plaintiff  did  not  know  of  such  contract,  and  therefore  she  did  not 
intend  to  execute  the  same.  Nor  do  I  think  she  was  at  liberty  to 
carry  out  such  contract,  even  had  she  been  aware  of  its  existence. 
As  the  representative  of  her  testator's  insolvent  estate,  it  was  her 
duty  to  .conserve  the  interests  of  all  the  creditors,  and  not  to  so  ad- 
minister the  estate  as  to  work  a  preference  in  favor  of  any  creditor, 
no  matter  how  meritorious  his  claim  might  be. 

On  December  16,  1903,  the  defendant  delivered  to  the  plaintiff  an 
itemized  statement  of  the  account,  which,  after  deducting  the 
amount  involved  in  this  action,  showed  a  balance  in  favor  of  the 
plaintiff  of  $329.20,  and  for  which  balance  the  defendant  gave  to 
the  plaintiff  his  check,  which  was  retained  and  collected  by  her.  It 
is  now  claimed  by  the  defendant  that  this  constituted  an  accord  and 
satisfaction.  This  contention  is  not  well  founded.  Although  the 
plaintiff  accepted  the  check  and  used  it,  she  asserted  her  rights,  and 
insisted  that  the  advancements  made  to  the  testator  could  not  be 
retained  by  the  defendant.  The  defendant  simply  paid  the  portion 
of  his  indebtedness  as  to  which  there  was  no  dispute.  The  portion 
in  dispute  was  of  a  fixed  and  definite  amount,  and  no  part  thereof 
was  included  in  the  check.  There  is  nothing  in  this  case  which 
shows  that  the  plaintiff  intended  to  extinguish  or  did  extinguish 
her  claim  against  the  defendant  which  is  involved  in  this  action. 
No  receipt  was  given,  nor  was  the  check  delivered  or  accepted  in 
full  payment,  nor  did  the  defendant  accompany  the  check  with  a 
condition  that  it  should  be  received  in  settlement.  On  the  con- 
trary, it  appears  from  the  testimony  of  one  of  the  witnesses,  which 
is  not  contradicted  by  the  defendant,  that  the  latter  agreed  at  the 
time  of  the  delivery  of  the  check  to  "make  it  right"  if  it  turned  out 
not  to  be  right,  and  the  defendant  testified  that  he  did  not  tender 
the  check  in  settlement.  The  cases  which  establish  an  accord  and 
satisfaction  from  the  part  payment  of  an  unliquidated  claim  have 
no  application  to  such  a  state  of  facts. 

The  plaintiff  is  entitled  to  judgment  for  $527.50,  with  interest 
from  December  15,  1903,  and  costs,  not  including  an  additional  al- 
lowance. 

Judgment  for  plaintiff. 
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WHITE  T.  VON  WAFPBNSTBIN. 

(Supreme  Oourt,  Appellate  Term.    June  26,  1905.) 

GoRTBACTS— Failure  to  Pebfobm— Action  fob  Pbice. 

Where  plaintiff,  baying  installed  a  heating  plant  in  defendant's  apart- 
ment house,  contracted  to  change  the  system  to  a  low-temperature  sys- 
tem, and  guarantied  the  system  as  changed  to  heat  the  rooms  in  which 
radiators  were  located  to  70  degrees  in  zero  weather,  and  in  case  defend- 
ant should  be  unable  to  make  a  substantial  reduction  in  the  amount  of 
fuel  used  he  would  relinquish  his  charge  for  the  change,  it  was  no  ex- 
cuse for  his  failure  to  comply  with  his  guaranty  to  heat  the  rooms,  and 
effect  a  saving  of  fuel,  that  a  flue  in  the  building  was  too  small,  and  that 
by  reason  of  the  construction  of  the  building  it  was  a  difficult  one  to  heat. 

Appeal  from  Municipal  Court,  Borough  of  the  Broitx,  Second  Dis- 
trict. 

Action  by  Leslie  White  against  Carolina  Hoffman  Von  Waffen- 
stein.  From  a  Municipal  Court  judgment  in  favor  of  plaintiff,  de- 
fendant appeals.    Reversed. 

Argued  before  SCOTT,  P.  J.,  and  DUGRO  and  MacLEAN,  JJ. 

Musgjave  &  Warner,  for  appellant. 
Headley  M.  Greene,  for  respondent, 

SCOTT,  P.  J.  The  action  is  for  a  balance  claimed  to  be  due 
for  the  installation  of  a  hot-water  heating  apparatus  in  defendant's 
apartment  house.  The  complaint  sets  up  only  a  contract  dated 
October  11,  1901.  The  proof  tends  to  show,  and  the  plaintiff  con- 
cedes upon  his  brief,  that  the  system  installed  under  this  contract 
has  been  fully  paid  for.  There  was  a  second  contract,  not  referred 
to  in  the  complaint,  upon  which  the  plaintiff  now  seeks  to  recover. 
Nearly  all  of  the  evidence  on  the  trial  related  to  this  second  con- 
tract, and,  apparently  by  common  consent,  it  was  treated  as  if  cov- 
ered by  the  complaint.  By  the  second  contract,  dated  October  7, 
1902,  the  plaintiff  undertook  to  change  the  high  temperature  hot- 
water  heating  system  theretofore  installed  by  him  to  a  low-tem- 
perature system  for  the  price  of  $126,  to  be  paid  two  years  from 
the  date  of  completion.  In  case  the  defendant  should  be  unable  to 
make  a  substantial  reduction  in  the  amount  of  fuel  used,  plaintiff 
agreed  to  relinquish  his  claim  for  the  $125.  Plaintiff  also  guar- 
antied the  apparatus  to  be  installed  to  be  capable  of  heating  the 
rooms  in  which  radiators  are  located  to  70  degrees  in  zero  weather. 
The  change  in  installation  was  made.  The  apparatus  proved  to  be 
incapable  of  heating  the  rooms  to  70  degrees  in  zero  weather,  or 
even  in  weather  much  warmer. 

The  plaintiff  seeks  to  excuse  his  failure  to  comply  with  his  guar- 
anty by  asserting  that  a  flue  in  the  building  was  too  small,  and  that 
by  reason  of  the  construction  of  the  building  it  was  a  difficult  one 
to  heat.  These  excuses  are  frivolous  and  insufficient.  Before  he 
made  the  contract  he  had  already  installed  one  system  in  the  house, 
and  knew,  or  had  every  opportunity  to  acquire  knowledge,  of  the 
conditions  and  character  of  the  house.  His  guaranty  was  absolute, 
and  was  made  with  reference  to  the  house  as  it  was,  and  as  he 
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knew  it.  The  specification  attached  to  his  first  contract  did  make 
some  reference  to  the  size  of  the  flues,  but  nothing  of  that  kind  ap- 
pears in  the  second  contract  The  case  is  a  simple  one  of  an  unful- 
filled guaranty.  Furthermore,  the  preponderance  of  evidence  is  to 
the  effect  that  the  substituted  apparatus  did  not  make  a  substantial 
reduction  in  the  coal  supply.  The  evidence  was  wholly  insufEcient 
to  sustain  the  judgment  in  favor  of  plaintiff. 

The  defendant  interposed  a  counterclaim,  which  was  disallowed. 
As  there  must  be  a  new  trial,  it  is  unnecessary  to  consider  whether 
any  allowance  should  have  been  made. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appel- 
lant to  abide  the  event.    All  concur. 


GREITZBR  V.  BRSHOW9KT. 
(Supreme  Court,  Appellate  Term.    June  26,  1906.) 

BjHLDVfQ^  (>>1f!raA<n^IlWTAIXlfB]fTa^RSCOVBBT-*SvilMBmn. 

Where,  in  a  suit  by  a  building  contractor  to  recover  a  third  Installment 
under  the  contract,  and  for  extra  work  and  material,  such  Installment 
was  due  on  the  completion  of  the  work,  and  wheth^.  or  not  ptaintilf  had 
folly  performed  the  contract  and  whether  he  had  done  the  extra  work 
was  la  iarae,  aa  opinion  by  the  Appellate  Term  tn  a  prior  proceeding  to 
foreclose  a  subcontractor's  mechanic's  lien  on  the  premises,,  in  which  it 
was  said  that  the  performance  of  the  contractor's  work  was  not  seriously 
disputed,  etc,  was  Inadmissible. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Isidor  Greitzer  against  Samuel  Ershowsky.  From  a 
Municipal  Court  judgment  in  favor  of  plaiatiff,  defendant  appeala. 
Reversed. 

Argued  before  SCOTT,  P.  J.,  and  MacLEAN  and  DUGRO,  JJ. 

House,  Grossman  &  Vorhaus  (Charles  Goldzier,  of  counsel),  for 
appellant. 
Eugene  I.  Yuells,  for  respondent. 

SCOTT,  P.  J.  This  action  was  brought  to  recover  for  a  balance 
claimed  by  the  plaintiff  to  he  due  as  a  third  installment  for  work, 
etc.,  under  a  building  contract  made  between  the  parties,  and  for 
extra  work  and  material  claimed  to  have  been  done  and  furnished 
by  the  plaintiff.  The  installment  claimed  was  due  upon  the  com- 
pletion of  the  work,  and  whether  or  not  the  plaintiff  had  fully  per^ 
formed  the  contract  on  his  part,  and  whether  he  had  done  extra 
work,  were  questions  contested  upon  the  trial.  It  appears  that  one 
Siegel  was  a  subcontractor  of  the  plaintiff,  that  Siegel  had  filed  a 
mechanic's  lien  upon  the  defendant's  premises  for  a  sum  claimed  to 
be  due  him,  and  that  he  had  brought  an  action  to  foreclose  such  lien, 
in  which  action  he  had  recovered  a  judgment  in  the  Municipal 
Court,  which  upon  appeal  to  this  court  had  been  reversed.  An 
opinion  had  been  written  upon  such  reversal,  and  the  plaintiff  here- 
in offered  such  opinion  in  evidence,  and,  over  the  objection  of  de* 
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fendant's  counsel^  the  same  was  received.    The  opinion  contained, 
among  other  things,  these  words: 

"The  performance  of  plaintUTs  work  was  not  seriously  dUputed,  and  the 
conclusion  of  the  trial  Jastice  tliat  tfiere  was  an  amotint  due  from  the  de- 
fendant to  the  principal  contrafitor  [the  plaintiff  in  this  action]  sufiSeient  to 
co^er  the  plaintiff's  claim  la  amply  soppcffled  by  the  eTldence.*' 

The  introduction,  of  this  opmion'  was^  error.  It  in  no  sense  con- 
stituted evidence,  and  was  evidently  offered  to  show  that  there  was 
a  certain  smn  dtre  this  plaintiff  from  the  defendant,  and  also  as 
showing  that  the  performance  of  the  contract  upon  which  thJs  plain- 
tiff based  his  claim  had  been  established  in  the  former  action. 
Opinions  form  no  part  of  the  record,  and  the  statements  appearing 
therein  cannot  be  considered  unless  the  judgment  appealed  from  so 
refers  to  the  opinion  as  to  make  it  a  part  of  the  record.  Koehler  v. 
Hughes,  148  N.  Y.  507,  42  N.  E.  1051.  This,  opinion  undoubtedly 
had  great  weight  with  the  learned  trial  justice,  afwd  it  cannot  be 
said  that  the  proof  on  the  part  of  the  plaintiff  was  so  clear  a«  to-  be 
beyond  dispute.    There  should  be  a  itew  trial. 

judgment  reversed  and  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event.    Alt  concur. 


BBADl  ▼.  POWBRS  et  aL 

(aopremt^  Ganrt,  Appellate  Diyiaio%  Tint  Department    June  1%  1906.) 

ApivAZr-RBeoa^-OBfiflB  Of  Pb»tis»  PiJSBa^Durr  of  Gi^bbk— Rctui  of 

G0UBV--Coil8nUCTI0I«. 

Under  Evle  41  d£  the  general  ririea  of  praetice  in  the  Supreme  Court, 
retvir&Br  that  la  meklag  up  the  record  vm  a<ppeal  the  papers  shall  consist 
of  the  notice  of  appeal  and  copy  of  the  judgment  roll,  that  to  these  pa- 
pers shall  be  attached  the  case  and  exceptions,  and  that  the  derk  sbalT 
refuse  to  receive  or  file  printed  papers  on  appeal  unless  they  are  printed 
In  the  order  indicated,  it  is  the  duty  of  the  clerk,  before  receiving  a  rec- 
ord on  appeals  to  examine  it,  to  see  whether  it  is  correctly  made  up; 
and,  when  the  printing  of  a  record  does  not  follow  the  rule,  the  clerk  can- 
not be  required  to  receive  and  file  it 

Appeal  from  Trial  Term. 

Action  by  William  A.  Brady  against  Patrick  T.  Powers  and  oth- 
ers. From  a  judgment  in  favor  of  plaintiff,  defendants  appeal.  On 
motion  to  require  the  clerk  ol  the  Supreme  Court  to  receive  and 
file  the  record.     Motion  dewied. 

Argued  before  McLAUGHLIN.  PATTERSON,  INGRAHAM, 
O'BRIEN,  and  LAUGHLIN,  JJ. 

James  A.  Allen,  for  the  motion. 

PER  CURIAM.  An  examination  of  the  files  of  the  Law  Journal 
will  show  that  during  the  year  1891  the  following  rule  was  pub- 
lished under  the  headBng  ''Supreme  Court,  General  Term**: 

"The  general  rules  of  practice  contemplating  that  when  a  case  is  settled  It 
sfaaU  be  annexed  to  the  judgment  roll,  and  the. judgment  roll,  with  the  case 
amiezed^  being  the  papers  upon  which  appeals  from  ju^ments  shall  be  beard 
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by  the  General  Term,  the  clerk  of  the  General  Term  has  been  Instructed  by 
the  court  to  refuse  to  receive  or  to  file  printed  papers  upon  appeal  unless  the 
same  are  printed  in  the  order  above  mentioned." 

Subsequently  this  provision  was  added  to  rule  41  of  the  general 
rules  of  practice.  Upon  an  examination  thereof,  it  will  be  noticed 
that  in  making  up  the  record  the  rule  requires  that  the  papers  shall 
consist  of  the  notice  of  appeal  and  copy  of  the  judgment  roll,  and 
"to  these  papers  shall  be  attached  the  case  and  exceptions."  The 
uniform  construction  given  to  this  language  for  15  years  has  been 
to  require  the  clerk,  before  receiving  a  record  upon  appeal,  to  ex- 
amine it,  in  order  to  see  whether  it  was  made  up  in  accordance  with 
the  provision  requiring  that  the  judgment  roll  should  immediately 
follow  the  notice  of  appeal,  and  that  to  these  papers  should  be  at- 
tached the  case  and  exceptions. 

As  the  order  observed  in  the  printing  of  this  record  does  not  fol- 
low that  rule,  the  motion  to  have  the  clerk  receive  and  file  the  same 
is  denied. 


JAGOBY  V.  JACOBY  et  aL 

(Supreme  Oourt,  Special  Term,  Kings  Ck)unty.    March,  1905.) 

1.  Tbustb— Passive  Tbusts— Identity  of  Trustee  and  Beneficiabt. 

Under  Real  Property  Law  (Laws  1896,  p.  670,  c.  547)  I  72,  providing 
that  every  person  who  by  virtue  of  any  grant  or  devise  is  entitled  to 
actual  possession  of  lands  and  receipt  of  the  rents  shall  be  deemed  to 
have  a  legal  estate  therein  of  the  same  quality  and  duration  as  his 
beneficial  interest,  a  will  devising  property  in  trust  to  testator's  widow, 
to  be  used  by  her  until  testator's  youngest  child  arrives  at  the  age  of  21 
years,  at  which  time  the  same  is  to  be  divided  between  the  widow  and 
all  the  children  equally,  does  not  create  a  valid  trust,  but  gives  the  widow 
a  legal  estate  in  the  property,  equivalent  to  her  beneficial  interest 

2l  Pebpetititiss— Suspension    ot    Alienation— Constbuction    oe    Instbu- 
ments. 

A  devise  of  property  to  testator's  wife  and  children,  "^  be  equally 
divided  and  equally  shared  among  them  after  the  youngest  child  of  them 
shall  have  attained  the  age  of  twenty-one  years  and  until  such  time  and 
during  his  minority  I  desire  that  my  said  wife  shall  receive  and  have 
the  sole  use  of  the  rents  and  income  of  my  estate,"  does  not  suspend  the 
power  of  alienation  for  more  than  two  lives  In  being,  but  the  period  of 
suspended  alienation  is  terminable  on  the  arrival  at  majority  or  the  prior 
death  of  testator's  youngest  child. 

Suit  by  Julius  Jacoby  against  Henrietta  Jacoby  and  others  for 
the  construction  of  a  will.    Judgment  of  dismissal. 

Francis  A.  McCloskey,  for  plaintiff. 

James  W.  Ridgway,  Thomas  Kelby,  and  John  M.  Zurn,  for  de- 
fendants. 

KELLY,  J.  This  suit  is  brought  to  obtain  a  construction  of  the 
will  of  Julius  Jacoby,  the  deceased  father  of  the  plaintiff;  the  plain- 
tiff praying  for  a  decree  adjudging  the  devise  of  the  testator's  re- 
siduary estate  to  be  void,  and  asking  for  an  injunction  restraining 
the  executors  from  interfering  with  the  property,  and  that  a  re- 
ceiver be  appointed.    The  testator  died  in  1901,  having  married 
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twice.  By  his  first  wife  he  had  four  children — the  plaintiff,  and  the 
defendants  Samuel,  Emma,  and  Laura.  On  the  death  of  his  first 
wife  he  married  the  defendant  Henrietta  Jacoby,  and  by  her  had 
four  children — the  defendants  Edward,  Nathan,  Charles,  and  Es- 
ther. The  second  wife  and  the  eight  children  survived  the  testator. 
He  left  a  will,  made  in  1897,  which  was  duly  proved  before  the  sur- 
rogate of  Kings  county  on  July  25,  1901,  and  letters  testamentary 
were  issued  to  the  defendant  executors.  He  left  real  and  personal 
property.  All  of  the  personalty  has  been  used  in  paying  debts, 
expenses,  and  specific  legacies.  Subsequent  to  his  death  the  ex- 
ecutors, acting  under  the  power  of  sale  contained  in  the  will,  sold 
the  real  estate ;  and  the  proceeds,  representing  the  residuary  estate, 
are  now  in  their  hands.  This  is  not  a  case  where  the  beneficiaries 
unite  in  a  friendly  suit  to  obtain  a  construction  of  the  will.  There 
is  a  contest  between  the  four  children  by  the  first  wife,  and  the 
widow  and  the  four  children  by  the  second  marriage,  over  the  in- 
terpretation and  validity  of  the  devise  of  the  residuary  estate.  The 
plaintiff,  asserting  that  the  effect  of  the  will,  if  sustained,  will  be 
to  practically  deprive  the  children  by  the  first  marriage  of  a  share 
in  the  father's  estate,  claims  that  the  devise  suspends  the  power  of 
alienation  for  more  than  two  lives  in  being  at  the  date  of  the  tes- 
tator's death,  that  it  is  therefore  void  and  that  as  to  the  residuary 
estate  the  testator  died  intestate.  This  is  the  question  to  be  deter- 
mined. 
The  first  clause  of  the  will  reads  as  follows : 

"First  After  all  my  lawful  debts  are  paid,  I  give  and  bequeath  all  my 
property  of  whatever  name  or  kind  that  I  may  own  at  the  time  of  my  death, 
to  my  wife  Henrietta  Jacoby  in  trust  for  the  residuary  legatees  hereinafter 
named  subject  to  the  following  bequests." 

Both  parties  agree  that  the  trust  here  attempted  to  be  created  is 
void,  because  the  same  person  is  at  once  trustee  and  beneficiary. 
The  wife  is  the  sole  beneficiary  until  the  division  of  the  property 
provided  for  in  the  sixth  clause  of  the  will,  and  the  same  person 
cannot  at  the  same  time  be  trustee  and  beneficiary  of  the  same 
identical  interest.  "To  say  he  could  would  be  a  contradiction  in 
terms  as  complete  and  violent  as  to  declare  that  two  solid  bodies 
can  occupy,  the  same  space  at  the  same  instant."  Chaplin  on  Sus- 
pension of  the  Power  of  Alienation,  §  166 ;  Rose  v.  Hatch,  126  N. 
Y.  427,  26  N..  E.  467 ;  Woodward  v.  James,  115  N.  Y.  346,  22  N.  E. 
150 ;  Lewin  on  Trusts  (8th  Ed.)  14.  Such  a  trust  cannot  be  cre- 
ated. But  the  widow  was  entitled  to  the  possession  of  the  prop- 
erty, and  to  the  rents  and  profits  thereof,  and  hence  took  a  legal 
estate  in  the  land  for  life.    The  statute  provides  that: 

"Every  person  who,  by  virtue  of  any  grant,  assignment  or  device,  now  is 
or  hereafter  shall  be  entitled  to  the  actual  possession  of  lands  and  the  receipt 
of  the  rents  and  profits  thereof,  in  law  or  in  equity,  shall  be  deemed  to  have 
a  legal  estate  therein  of  the  same  quality  and  duration  and  subject  to  the 
same  conditions  as  his  beneficial  interest"  Real  Property  Law  (Laws  1896, 
p.  570,  c.  547)  I  72. 

So  that  the  plaintiff  obtains  no  benefit  from  the  finding  that  the 
trust  attempted  to  be  created  is  a  passive  trust. 
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The  testator  by  the  eecond  clause  of  his  will,  gave  all  his  personal 
property  to  his  wile,  the  defendant  Henrietta  Jacoby.  As  to  the 
children  by  the  first  marriage,  he  ^v.e  to  each  of  them  $5.  He 
states  in  the  will  that  he  has  already  .advanced  to  Laura  and  Emma 
$4,000  each.  He  makes  no  mention  of  -advances  to  the  plaintiflf  or 
to  Samuel,  nor  is  any  reason  given  in  the  will  for  practically  disin- 
heriting them.  As  to  the  children  by  the  second  marriage,  he  gives 
Esther  $4,000,  stating  that  it  is  the  same  amount,  and  given  to  her 
for  the  same  purpose,  as  the  money  said  to  have  been  advanced  to 
the  two  daughters  by  the  first  marriage.    Then  follows  this  clause : 

"Btxtii.  All  the  residue  and  remainder  of  my  property  both  real  and  per- 
sonal and  after  the  payment  of  the  foregoiae  bequests  I  ^iv^e  derise  and 
bequeath  to  the  following  named  residuary  legatees,  namely  to  my  wife  Hen- 
rietta Jacoby,  Bsther  Jacoby,  Nathan  Jacoby,  Edward  Jacoby,  and  Charles 
Jacoby,  the  same  to  be  equally  divided  and  equally  shared  among  them  after 
the  youngest  child  of  them  shall  hare  attaint  the  age  of  twenty-one  years 
and  until  such  time  and  during  .his  minority  I  desire  that  my  said  wife  shall 
receive  and  have  the  sole  use  of  the  rents  and  income  of  my  said  estate  after 
the  payment  of  any  .tax  or  expense  Incidental  to  the  use  and  care  of  said 
property." 

In  the  seventh  paragraph  of  the  will  4ie  gives  his  executors  power 
of  sale,  directing  that  the  proceeds  shall  be  invested ;  "the  interest 
derived  therefrom  to  go  to  my  said  wife  as  hereinbefore  provided." 

The  eighdi  clause  of  the  will' is  as  .follows : 

"Eighth.  If  any  of  my  children,  the  residuary  legatees  herein  named,  shall 
before  such  division  have  died,  leaving  lawful  issue,  such  issue  toireceive  the 
parent's  share,  but  if  there  be  no  issue,  then  such  share  to  fall  iuto  the  gen- 
eral fund  to  be  divided  among  the  survivors,  the  residunry  legatees,  my  said 
wife  if  living  taking  an  equal  i)ortion  of  such  share  or  stuires  with  the  sur- 
vivors aforesaid." 

By  the  ninth  clause  of  the  will  he  appoints  his  wife  guardian  of 
his  children,  Esther,  Nathan,  Edward,  and  Charles,  "until  they  sev- 
erally arrive  at  twenty-one  years  of  age." 

The  controversy  between  the  parties  arises  over  the  interpreta- 
tion of  the  sixth  clause.  The  plaintiff  contends  that  the  testator 
has  devised  the  residuary  estate  to  his  widow  to  hold  until  the 
youngest  of  the  four  children  by  the  second  marriage  shall  reach 
21  years  of  age ;  but  he  claims  that  the  intention  is  to  suspend  the 
division  of  the  property  until  all  of  the  four  children  art  of  age,  and 
that,  as  three  of  them  might  die  before  their  majority,  there  is  an 
unlawful  suspension  of  the  power  of  alienation.  At  the  date  of  the 
will  the  ages  of  the  children  by  the  second  marriage  were  as  fol- 
lows :  Charles,.  11  years ;  Edward,  12 ;  Nathan,  14 ;  and  Esther, 
15.  The  plaintiff  avers  that  the  limitation  is  not  dependent  on 
>Charles,  who  was  the  youngest  child  at  the  date  of  testator's  will 
and  at  the  date  of  his  death,  reaching  21  years  of  age.  He  says  that 
if  this  were  so  the  testator  would  have  limited  the  wife's  estate  by 
providing  for  a  division  when  Charles  attained  his  majority,  and 
that  by  providing  for  a  division  between  **niy  wife  Henrietta  Jacoby, 
Esther  Jacoby,  Nathan  Jacoby,  Edward  Jacoby,  and  Charles  Jacoby, 
the  same  to  be  equally  divided  and  equally  shared  among  them  after 
the  youngest  child  of  them  shall  have  attained  the  age  of  twenty- 
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one  years,**  he  clearly  indicates  the  intention  that  the  wife  shall  hold 
the  property  until  all  of  the  children  have  reached  21.  I  have  care- 
ftxlly  examined  the  brief  submitted  by  the  learned  counsel  for  the 
plaintiff,  and  the  cases  cited  by  him  in  support  of  his  contention, 
but  I  am  unable  to  agree  with  his  interpretation.  While  it  is  the 
duty  of  the  court,  in  construing  a  will,  to  uphold  its  provisions, 
rather  than  to  render  them  void,  this  principle  would  not  control  if 
the  devise  was  subject  to  th«  criticism  asserted  aj2:ainst  it.  To  in- 
validate the  testator's  disposition  of  his  residuary  estate  would,  it 
is  true,  admit  the  children  be  the  first  marriage  to  equal  participa- 
tion in  the  estate;  but,  while  "equality  is  equity,"  it  is  not  for  the 
court  to  dispose  of  the  testator's  property.  The  effect  of  the  will 
may  be  unjust  to  the  children  by  the  first  marriage,  as  suggested  by 
the  learned  counsel  for  the  plaintiff;  but  the  will  has  been  duly 
probated,  and  the  court  cannot  know  what  the  relations  of  the  par- 
ties were,  or  whether  or  not  the  testator  had  already  provided  for 
the  issue  by  the  4r$t  marriage.  I  think  that  the  testator,  if  he  had 
intended  that  the  division  should  not  take  place  until  all  of  the  four 
children  had  reached  21,  would  have  provided  that  it  should  happen, 
not  "after  the  youngest  child  of  them  shall  have  attained  the  age  of 
twenty-one  years,"  but  "after  the  youngest  child  of  them  who  shall 
reach  twenty-one  years  of  age,  shall  have  attained  the  age  of  twen- 
ty-one years."  In  other  words,  the  court  must  read  into  the  will 
a  provision  not  found  therein,  to  render  the  devise  nugatory.  This, 
of  course,  cannot  be  done.  I  think  the  testator  meant  the  division 
to  take  place  when  Charles  reached  21 ;  to  vest  the  property  in  the 
wife  until  that  time;  and,  if  Charley  did  not  reach  that  age,  the 
estate  of  the  wife  terminated.  In  re  Sand's  Will  (Sur.)  3  N.  Y. 
Supp.  67 ;  Muller  v.  Struppman,  6  Abb.  N.  C.  343 ;  Lang  v.  Ropke, 
5  Sandf.  369;  Cooper  v.  Heatherton,  65  App.  Div.  561,  73  N.  Y. 
Supp.  14.  Tliis  interpretation  is  also  in  accord  with  the  language 
of  the  will,  where,  after  providing  for  a  division  "after  the  youngest 
child  of  them  shall  have  attained  the  age  of  twenty-one  years"  the 
testator  proceeds  to  say  that  "until  such  time  and  during  his 
minority,  I  desire  that  my  said  wife  shall  have  the  sole  use  of  the 
rents,"  etc  One  of  the  four  children  was  a  girl.  The  case  of  Haw- 
ley  V.  James,  16  Wend.  61,  which,  as  plaintiff  suggests,  was  said  in 
Cochrane  v.  Schell,  140  N.  Y.  516,  35  N.  E.  971,  to  be  one  of  the 
landmarks  in  the  exposition  of  the  law  of  uses  and  trusts  as  modified 
by  the  Revised  Statutes,  confirms  the  opinion  here  expressed.  In 
that  case  the  devise  condemned  by  the  court  was  a  division  of  prop- 
erty limited  "until  the  youngest  of  my  children  and  grandchildren 
living  at  the  date  of  this  my  will  and  attaining  the  age  of  twenty- 
one  years,  shall  have  attained  that  age."  There  it  will  be  seen  that 
the  division  was  expressly  postponed  until  the  youngest  child  who 
should  reach  21  years  of  age  attained  his  majority.  But  that  is  not 
the  case  at  bar.     And  in  the  case  referred  to  the  court  said : 

"•Youngest  of  my  children  and  grandchildren,*  standing  alone,  might  well 
enough  refer  to  the  youngest  of  each  class;  but  the  remaining  part  of  the 
elaase  is  conclusive  against  this  interpretation.  It  must  be  not  only  the  young- 
est, but  the  youngest  Hying  and  attaining  the  a^e  of  twenty^ne  years,  and 
who  shall  have  attained  that  age."  j 
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It  follows  that  the  defendants  Henrietta  Jacoby  and  her  children 
and  the  defendant  executors  are  entitled  to  judgment  that  the 
residuary  devise  is  valid,  and  dismissing  the  complaint^  with  costs. 


(46  Misc.  Rep.  290.) 

SPONBNBURG  ▼.  CITY  OP  GLOVBRSVILLB. 

(Supreme  0>iirt,  Special  Term,  Fulton  Oiunty,    February*  1905.) 

!•  Injunction— Violation— Contempt  by  City. 

Unless  It  clearly  appears  that  a  municipal  corporation  is  acting  in  bad 
faitb  in  not  conforming  to  a  judgment  enjoining  It  fr<Hn  discharging 
sewage  into  a  cre^,  it  will  not  be  adjudged  guilty  of  contempt 

2.  Sakb— Suspension. 

Where  an  order  of  court  suspending  an  injunction  restraining  a  munic- 
ipal corporation  from  discharging  sewage  into  a  creek  was  affirmed  by 
the  Appellate  Division,  and  the  common  council  of  the  city  are  proceeding 
with  reasonable  diligence  and  in  good  faith  in  carrying  out  plans  to  dis- 
pose of  sewage  in  some  other  manner,  a  further  suspension  of  the  injunc- 
tion for  another  year  will  be  granted  on  payment  of  motion;  costs  and 
damages  to  be  assessed  to  plaintiffs  injured  by  such  discharge. 

Action  by  George  H.  Sponenburg  against  the  city  of  Gloversville, 
Motions  by  defendant  in  this  and  21  other  similar  actions  for  or- 
ders suspending  injunctions  restraining  defendant  from  sewering 
into  Cayadutta  creek.     Motion  granted. 

W.  A.  McDonald,  for  the  motion. 

M.  D.  Murray  and  Andrew  J.  Nellis,  opposed, 

SPENCER,  J.  The  defendant  makes  22  separate  applications 
for  orders  suspending  the  operation  of  injunctive  judgment  provi- 
sions restraining  the  defendant  from  sewering  into  the  Cayadutta 
creek.  Similar  applications  were  made  a  year  ago,  and  the  orders 
then  granting  the  relief  have  received  the  attention  of  the  Appellate 
Division  of  this  court ;  and  while  that  division  has  to  some  extent 
criticised  the  action  then  taken,  I  do  not  understand  that  it  intended 
to  hold  that  the  burden  was  upon  the  defendant  to  establish  its 
good  faith,  but  that  it  simply  expressed  its  opinion  that  from  all 
the  papers  before  the  court  the  perfect  good  faith  of  the  defendant's 
authorities  did  not  appear.  Sponenburg  v.  City  of  Gloversville,  96 
App.  Div.  167,  89  N.  Y.  Supp.  19. 

In  a  case  like  this,  where  the  defendant  is  a  municipal  corpora- 
tion, under  the  government  of  a  common  council,  I  think  good  faith 
should  be  presumed;  and  the  defendant  will  not  be  adjudged  guilty 
of  contempt  unless  it  clearly  appears  that  it  is  acting  in  bad  faith, 
and  seeking  to  evade  the  orders  of  the  court.  The  manner  and 
method  by  which  the  defendant  shall  dispose  of  its  sewage  are 
necessarily  very  much  within  the  discretion  of  the  common  council, 
and  such  council  should  be  left,  I  think,  to  the  exercise  of  that  dis- 
cretion. The  methods  employed  by  them  may  not  be  those  which 
the  court  would  adopt  if  it  were  charged  with  that  responsibility, 
but  so  long  as  they  exercise  reasonable  diligence  I  think  they  should 
be  permitted  to  carry  out  the  plans  which  they  have  made,  and 
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which  they  believe  to  be  for  the  best  interests  of  the  municipality. 
There  is  certainly  nothing  in  the  papers  before  me  which  will  justify 
rtiy  finding  that  the  common  council  of  the  defendant  are  not  pro- 
ceeding with  reasonable  diligence  and  acting  in  perfect  good  faith. 

The  right  to  an  injunction  in  cases  of  this  character  rests  only 
upon  an  ancient  legal  fiction,  and,  if  it  were  an  original  proposition, 
I  think  would  be  denied.  The  damages  are  in  no  sense  permanent 
or  irreparable.  They  may  be  readily  assessed.  A  cessation  of  the 
use  of  the  stream  by  the  defendant  for  sewer  purposes  or  a  smart 
summer  shower  would  dissipate  every  trace  of  injury.  The  situation 
therefore  does  not  call  for  drastic  measures.  That  this  is  the  view 
of  the  Appellate  Division  is  evidenced  by  its  cheerful  approbation 
of  the  refusal  by  this  court  to  issue  a  mandate  for  the  removal  of 
the  same  nuisance  complained  of  by  a  plaintiff  in  another  action 
(Hadcock  v.  City  of  Gloversville,  96  App.  Div.  130,  89  N.  Y.  Supp. 
74),  and  decided  at  the  same  term  of  court  as  the  Sponenburg  Case. 

The  suggestions  of  the  Appellate  Division  in  respect  to  the 
assessment  of  damages  is  an  important  contribution  to  the  law  and 
history  of  these  proceedings,  and  the  orders  now  granted  must 
strictly  comply  therewith.  Neither  of  the  parties  have  supplied 
the  court  with  anything  upon  which  it  may  intelligently  act  in  that 
regard.  I  have  therefore  assessed  the  damages  for  the  coming 
year  by  adopting  the  process  employed  last  year,  and  have  endeav- 
ored to  meet  the  claim  of  the  plaintiffs  that  the  defendant's  sewer 
system  has  been  increased  by  information  furnished  to  me  by  the 
defendant,  but  not  within  the  record.  If  any  of  the  parties  are  dis- 
satisfied with  the  amounts  so  fixed  by  me,  they  may  apply  for  a 
further  hearing  in  such  cases,  so  that  the  same  may  be  equitably 
adjusted.  Under  the  decision  of  the  Appellate  Division,  as  I  under- 
stand it,  the  respective  plaintiffs  are  not  compelled  to  accept  the 
assessment  of  damages  fixed  by  the  court,  but  may,  by  refusing 
to  accept  the  same,  have  such  other  remedy  as  the  court  or  the 
statute  may  provide. 

Let  orders  be  entered  suspending  the  operation  of  the  injunctions 
for  another  year,  and  requiring  the  defendant  in  each  case  to  pay 
$10,  costs  of  the  motion,  the  damage  to  each  plaintiff  for  the  year 
of  such  suspension,  together  with  a  reasonable  compensation  to 
each  plaintiff  for  the  additions  to  the  sewer  system  which  have  been 
made  from  the  entry  of  the  respective  judgments  to  the  expiration 
of  the  suspensions  hereby  granted. 

Ordered  accordingly. 


PHELPS  V.  McADOO,  Police  CJom'r,  et  al. 

(Supreme  Court,  Special  Term,  Kings  Ck>unty.    June,  1905.) 

1.  PbocbseMSbasoh  Wabbant. 

By  the  express  provisions  of  Ck)de  Cr.  Proc.  §  799,  an  officer  may  not 
break  into  a  place  under  a  search  warrant,  unless,  after  due  notice  of 
his  authority  and  purpose  he  be  refused  admittance,  and  his  doing  so 
otherwise  is  a  criminal  offense  by  the  express  proYlsions  of  Pen.  Code, 
1120. 
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2.  OA3aN&— EnTBBii9«  House  WrrHotrr  WABBaK'iv-!6TAffimiB«^¥Aiir»iT(r. 

Laws  1001,  p.  138,  c,  466  (Greater  JNew  JlorJi  Caiarter,  |  318),  empow- 
ering the  pdlioe  to  enter  a^y  house  If  two  householders  report  Jn  writing 
to  the  police  commissioner  or  his  deputy  that  there  are  good  grounds  for 
beliering  that  it  tls  a  common  gambling  houaa,  is  'unconstitutional. 

8.  Bame-^'Bntbt  ON  fitrnpicioN. 

Greater  New  York  Charier,  |: 315  (Laws  IMOI,  p.  1S6.  c.  466),  empower- 
ing the  police  to  carefully  observe  and  Inspect  -all  gantbUng  houses,  and 
to  restrain  all  unlawful  and  disorderly  eonduct  or  practices  tlierein,  does 
not  give  the  police  a  right  to  forcibly  enter  a  house  without  a  warrant, 
on  suspicion  that  It  is  a  gaming  place. 

Suit  by  John  Phelps,  individually  and  as  ipresident  of  the  West 
Side  Club,  against  William  McAdoo,  as  police  commisBioner,  and 
others.  Motion  for  an  injunction  to  re&traia  defendants  from  a 
continuous  tresspass.    Motion  granted. 

Emil  "E.  Fuchs,  for  plaintiff. 
Patrick  £.  Callahan,  for  defendants. 

GAYNQR,  J.  A  captain  of  police  with  twenty-five  policenien 
armed  with  axes  suddenly  broke  into  the  rooms  of  the  West  Side 
Club  on  the  second  story.  They  did  not  seek  admission  in  an 
tordexly  way  by  the  door,  but  ran  up  ladders  and  broke  in  the  win- 
dows. They  then  broke  and  smashed  with  axes  and  other  weapons, 
doors,  windows,  ceilings,  mantelpieces,  water-closet  bowls -.and  nrin- 
als,  electric  fans,  pictures  and  other  things.  The  photographs  «a6- 
hibited  to  the  court  show  that  they  wrecked  the  'place*  They  ar- 
rested three  persons,  but  Mr.  Justice  Blanchard  of  -the  Supreme 
Court  discharged  them  on  a  writ'  of  habeas  corpus  for  total  lack  of 
evidence,  and  with  the  concurrence  of  the  district  attorney  of  New 
York  county.  The  above  act  of  mob  violence  was  ojxt  of  a  seri« 
of  trespasses  by  the  police  authorities  upon  the  said  premises. 

They  acted  without  a  warrant.  But  it  should  be  said  in  vindi- 
cation of  the  law  that  no  warrant  would  have  justified  such  acts  of 
violence  and  wantonness.  The  law  does  not  even  -permit  a  police 
officer  to  break  into  a  place  under  a  search  warrant  unless  "after 
notice  of  his  authority  and  purpose  he  be  refused  admittance"  (Code 
Cr.  Proc.  §  799),  and  it  is  made  a  criminal  offense  for  him  to  do  so 
(Penal  Code,  §  120). 

It  may  be  that  the  members  of  this  club  comniitthe  crime  of  bet- 
ting on  horse  races  in  the  privacy  of  their  rooms,  as  the  police  au- 
thorities claim,  but  there  is  no  evidence  of  it.  No  doubt  there  is 
much  private  betting  and  gaming  in  our  clubs.  It  might  be  well 
if  the  police  authorities  should  soon  break  into  and  smash  the  in- 
terior of  one  of  our  leading  clubs  with  mob  violence,  for  every  one 
would  then  perceive  the  enormity  of  their  offense,  although  it  would 
be  no  greater  than  their  lawless  trespasses  against  the  houses  and 
persons  of  the  weak  and  uninfluential.  One  reason  given  for  the 
lawless  violence  on  this  place  is  that  the  building  is  "reported,"  as  an 
affidavit  of  a  police  captain  says,  "to  be  owned  by  one  Theodore 
Allen."  I  do  not  know  who  he  is ;  but  the  law-does  not  permit  his 
building  to  be  unlawfully  broken  into  by  the  police  any  more  than 
another  man's.     The  way  the  law  directs  the  police  to  do  is  to  get 
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evidence  thi;©ugh  their  ^secret  servicfeor  otherwise  tigatost  Iheclub, 
a  thing  easy  e&ough,  if  it  be  such  a  gross  offender,  and  then  get  a 
warrant  for  the  arrest  of  the  guilty  ones,  and  have  them  tried,  and 
surely  convicted  and  sent  to  prison.  That  is  the  -way  of  the  law, 
and  it  is  the  only  efficient  way. 

The  notion  of  any  police  official  thatt  :he  tnay  ^o  abotst  ^smashing 
into  houses  and  clubbing  people  without,  evidence  or  a  warrant,  sim* 
ply  because  he,  forsooth,  "suspects"  them,  would  have  to  be  deemed 
insane  in  a. free  government,  if  it  did  not  arise  vout  of  ignorance  or  a 
bad  motive.  And  to  make  the  police  force  do  such  lawless  work 
is  to  degrade  them.  It  is  not  to  be  wondered  at  if  policemen  -who 
are  thits  taught  lawlessness  by  their  superioi^s  (occasionally  do  indi- 
vidual acts  of  .lawlessness. 

If  it  be  asked,  "What  is  to  be  done  if  no  evidence  can  be  ob- 
tained ?"  the. answer  of  the  law  is  plain  and  emphatic,  "Do  nothing." 
Not  even  a  murderer  can  be  Arrested  and  imprisoned  without  evi- 
dence. Cannot  the  police  officials  understand  that?  And  if  any 
house  or  place  be  .so. decorous  and  orderly  that  no  one  can  see  any- 
thing wrong  about,  and  no  evidence  can  be  got  .against  it,  it  must 
be  left  aloae.  That  is  the  law  of  all  free  governments.  In  des- 
potisms they  sack  houses  and  arrest  people  at  will. 

Do  the  police  ever  get  any  evidence  against  betters  on  horse 
races,  and  cause  a  conviction  ?  Have  they  caused  even  one  convic- 
lion  ?  The  law  does  not  sanctfon  government  :by  -the  axe  and  club. 
That  is  the  way  in  Russia,  to  some  extent,  but -not  tere  in  our  free 
government.  Oursiis  a  government  of  laws,  and  tiort  of  men.  Rus- 
sia is  a  government  of  men,  and  not  of  laws.  The  highest  official 
with  us  has  to  keep  within  the  laws  prescribing  his  duties  and  the 
.limitationfi  of  his  powers. 

The  pernicious  and  destruxrtive  notion  is  abroad  to  £ome  extent 
that  "good"  officials,  that  a  "good"  pdlice  commissioner  and 
"good"  police  captains,  should  be  permitted  to  overstep  the  law. 
Cannot  people  who  talk  like  this  understand  that  the  good  official 
who  oversteps  the  law  is  making  a  precedent  for  his  bad  successor? 
As  Rufus  Choate  said  in  warning  to  public  officers  in  an  argument 
before  them : 

"You  are  good  men,  and  live  In  good  times;  but  you  set  an  example  for 
bad  men  in  bad  times." 

It  was  on  the  same  occasion  that  he  read  that  great  article  of  the 
Massachusetts  Bill  of  Rights  promulgating  government  in  the  three 
departments,  legislative,  executive  and  judicial,  to  the  end  that  it 
should  be  a  government  of  laws  and  not  of  men,  declaring  that  he 
never  read  it  "without  a  thrill  of  sublimity,"  viz. : 

"In  the  GoTemment  of  this  commonwealtb,  tbe  legislative  department  shall 
never  exercise  the  executive  and  judicial  powers,  or  either  of  them:  the 
executive  shall  never  exercise  the  legislative  and  judicial  powers,  or  either 
of  them :  the  judicial  shall  never  exercise  the  legislative  and  executive  pow- 
ers, or  either  of.  them :  to  the  end  that  it  may  be  a  government  of  laws  and 
not  of  men." 

It  is  criminal  for  officials  to  set  at  naught  and  trample  upon 
foundation  principles  of  free  government  like  this.     It  is  for  the 
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police  authorities,  who  belong  to  the  executive  department,  to  get 
evidence  of  criminal  offenses  and  present  it  to  the  judicial  depart- 
ment, and  not  go  about  passing  judgment  themselves  and  doing 
unlawful  violence. 

The  counsel  for  the  plaintiff  advances  the  extraordinary  argu*- 
ment  that  the  police  should  have  entered  the  place  in  the  way  pre- 
scribed by  section  318  of  the  city  charter  (Laws  1901,  p.  138,  c.  466). 
It  purports  to  empower  the  police  to  enter  any  house  in  the  city 
of  New  York  if  two  householders  report  in  writing  to  the  police 
commissioner  or  deputy  commissioner  that  there  are  good  grounds 
for  believing  that  it  is  a  common  gambling  house. 

But  this  section  of  the  charter  is  unconstitutional  and  void.  No- 
house  can  be  forcibly  entered  and  searched  anjrwhere  in  this  coun- 
try except  under  a  warrant  obtained  from  a  magistrate  on  sufficient 
cause  proved  before  him  on  oath.  Our  ancient  Bill  of  Rights,  which 
is  deemed  fundamental  law,  contains  the  following  explicit  provi- 
sion, which  is  also  in  the  Constitution  of  the  United  States,  and 
in  the  constitutions  or  bills  of  rights  of  all  of  our  states,  viz. : 

*'The  right  of  the  people  to  be  secure  in  their  persons,  houses,  papers  and 
effects,  against  unreasonable  searches  and  seizures,  shall  not  be  violated; 
and  no  warrants  shall  issue  but  upon  probable  cause,  supported  by  oath  or 
affirmation,  and  particularly  describing  the  place  to  be  searched,  and  the 
persons  or  things  to  be  seized." 

We  have  far  more  to  fear  from  the  loss  of  this  priceless  inher- 
itance of  free  government  than  from  all  kinds  of  betting  and  gaming;, 
than  from  all  the  vices  and  crimes  combined.  Exercise  of  arbitrary 
power  in  a  free  government  is  the  archvice;  and  it  brings  in  its 
train  a  horde  of  vices,  especially  the  despicable  vices  of  official  ex- 
tortion and  blackmail.  If  the  police  authorities  are  permitted  to 
invade  houses  at  will,  they  can  by  threats  thereof  levy  extortion 
and  blackmail  without  limit. 

The  contention  of  the  police  officials  is  that  they  acted  under  sec- 
tion 315  of  the  city  charter  (Laws  1901,  p.  136,  c.  466).  It  purports 
to  empower  the  police  as  follows: 

To  "carefully  observe  and  inspect  all  places  of  public  amusement,  all  place» 
of  business  having  excise  or  other  licenses  to  carry  on  business;  all  houses 
of  ill  fame  or  prostitution ;  all  lottery  offices,  policy  shops,  and  places  where 
lottery  tickets  or  lottery  policies  are  sold  or  offered  for  sale;  all  gambling 
houses,  cockpits,  ratpits,  and  public  common  dance  houses;  and  to  repress 
and  restrain  all  unlawful  and  disorderly  conduct  or  practices  therein.*' 

We  have  here  lawful  and  unlawful  businesses  and  places  enumer- 
ated all  in  one  class,  with  a  provision  that  the  police  shall  "care- 
fully observe  and  inspect  them,"  and  "repress  and  restrain  all  ua- 
lawful  and  disorderly  conduct  or  practices  therein." 

Of  course  the  police  may  be  detailed  to  and  stationed  in  theatres 
and  other  licensed  places,  to  some  extent,  for  the  purposes  men- 
tioned. But  to  station  them  in  gambling  houses  and  the  other  un- 
lawful places  to  observe  and  inspect  and  keep  order  would  be  to 
license  such  places,  and  this  loose  statute  does  not  mean  any  such 
thing.  By  so  interpreting  it,  however,  police  officials  have  in  the 
past  claimed  and  obtained  entry  into  all  such  places,  to  observe  and 
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inspect  them,  and  by  that  means  levied  weekly  or  monthly  pay- 
ments upon  them,  and  in  that  way  collected  vast  sums  annually. 

The  recent  committee  of  nine  which  investigated  the  abuses  of 
those  who  rule  the  police  in  the  city  of  New  York,  recommended  to 
the  Legislature  the  repeal  of  the  two  charter  provisions  discussed 
above,  for  the  reasons  which  I  have  here  stated. 

But  there  can  no  longer  be  any  excuse  for  police  officials  claiming 
the  right  to  forcibly  enter  into  such  places  without  a  warrant,  for 
the  courts  have  decided  that  this  section  of  the  charter  confers  no 
such  right.  People  v.  Glennon,  37  Misc.  Rep.  1,  74  N.  Y.  Supp.  794 ; 
Id.,'  175  N.  Y.  46,  67  N.  E.  126.  Judge  Cullen  writing  the  unan- 
imous decision  of  the  Court  of  Appeals,  which  affirms  the  lower 
courts,  points  out  that  it  confers  no  new  powers  of  entry  or  of  ar- 
rest ;  that  it  means  that  the  police  are  to  observe  and  inspect,  etc., 
in  the  manner  allowed  by  law  throughout  the  state ;  that  is  to  say, 
as  the  trial  judge  did  in  effect  in  that  case,  that  the  police  could 
"repress  and  restrain  disorderly  and  unlawful  conduct  therein  by 
forcibly  entering  the  premises,"  etc.,  "was  plain  error";  and  that 
the  duty  to  enter  has  reference  only  to  a  peaceable  and  lawful  entry, 
i.  e.,  "it  was  his  (the  convicted  policeman's)  duty,  if  he  could  ob- 
tain admission  to  the  house  peaceably  and  without  violation  of  law, 
to  enter  it  and  see  what  its  nature  and  character  was."  The  same 
is  decided  in  Hale  v.  Burns,  44  Misc.  Rep.  1,  89  N.  Y.  Supp.  711 ; 
Id.,  101  App.  Div.  101,  91  N.  Y.  Supp.  929. 

I  strongly  suspect  that  this  club  is  used  for  book  betting  on  horse 
races,  and  if  the  police  will  proceed  according  to  law,  and  not  by 
lawless  spectacular  raids  without  warrant,  they  can  doubtless  bring 
the  guilty  ones  to  justice. 

Motion  granted. 


TYNDALL  v.  VAN  AUKBN'S  ESTATE. 
(Supreme  Oourt,  Appellate  Division,  Second  Department.    June  28,  1906.) 

1.  Estates  or  Decedents— Claim  vob  Boabd— Interest. 

Where  a  claim  against  the  estate  of  decedent  for  his  board  was  al- 
lowed, interest  should  have  been  computed  only  from  the  date  of  the  pres- 
entation of  the  claim. 

[Ed.  Note. — For  cases  in  point,  see  vol.  22,  Cent  Dig.  Executors  and  Ad- 
ministrators, If  1082-1043.] 

2.  Same— Evidence— CoMPETENOT. 

On  a  claim  against  the  estate  of  a  decedent  for  his  board,  evidence  as 
to  payments  out  of  the  estate  of  claims  against  it  by  persons  other  than 
the  claimant  for  board  furnished  to  the  decedent  was  incompetent 

Appeal  from  Special  Term,  Westchester  County. 

Claim  by  Charles  H.  Tyndall  against  the  estate  of  Alanson  Van 
Auken,  deceased.  From  a  judgment  in  favor  of  claimant,  Edward 
L.  Van  Auken,  one  of  the  executors,  appeals.  Modified  and  af- 
firmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  MILLER,  JJ. 
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Samuel  F.  Swinburne,  for  appelfeint 
Joseph  S.  Wood,  for  respondent. 

PER  curiam;  This  was  a  claim  by  a  Sfon-m-law  for  board 
furnished  to  his  aged  father-in-law  during  the  last  years  of  his 
life.  It  was  referred  to  a  referee  under  the  provisions  of  section 
3718  of  the  Code  of  Civil  Procedure,  and  the  hearing  resulted  in  a 
judgment  in  favor  of  the  claimant  for  the  full  amount  of  his  de- 
mand, $746.28,  with  interest  from  the  13th  day  of  June,  1901,  when 
the  last  board  was  fin-nished. 

The  judgment  rs  somewhat  unusual  in  form- — ^being  against  "the 
estate  of  Alanson  Van  Aulcen,  deceased,"  instead  of  against  his  per- 
sonal representatives  by  name  and  as  such — but  no  point  is  made  of 
this  irregularity.  The  allowance  of  interest  is  plainly  too  large; 
It  should  hav€  been  computed  only  from  the  date  of  the  presenta- 
tion of  the  claim.  The  dase  does  not  disclose  the  actual  date  of 
presentation,  but  shows  the  claim  to  have  been  rejected  on  Sep- 
tember 8,  1903.  Interest  therefore  can  be  allowed  only  from  that 
day,  and  the  judgment  must  be  modified  accordingly. 

The  appellant  has  failed  to  convince  us,  however,  that  he  is 
entitled  to*  a  reversal,  although  he  points  out  unquestionable  error 
in  two  rulings  of  the  referee  admitting  evidence  of  the  payment  out 
of  the  estate  of  Alanson  Van  Auken  of  claims  against  ft  by  persons 
other  than  the  respondent  for  board  furnished  to^  the  decedent. 
The  fact  that'  such  claims  had  been'  paid  by  the*  executors-  had  no 
relevancy  whatever  to  the  issues  here,  but  we  are  satisfied  that  the 
erroneous  receptiow  of  this*  testimony  can  have  done  no  harm ;  there 
being  ample  competent  proof  in  the  record  to  sustain  the  judgment. 

Judgment  modified  so  as  to  award  interest  on  the  claim  only 
from  September  8,  1903,  instead  of  from  June  13,  1901,  and,  as  thus 
modified,  affirmed,  without  costs  of  this  appeaL 


In  w  COOPER. 

(finpRDie  Gourt  Appenatfr  DMiEdan,  First  DeiMU'tnieDt    June  29,  1M5.) 

L  Incompetent  Pebson— Plaob  op  RBSiDBifCE— SsuECTioif'  bt  OoMPsaiENT. 
Where  an  Incompeteut,  competent  to  decide  on.  his  manner  of  life, 
desired  to  remain  in  New  York,  where  he  had  lived  for  15  years,  and 
continue  the  method  of  life  to  which  he  had  grown  accustomed  and  ^ilcft 
he  enjoyed,  aisd  a  removal  to  hte  former  residence  would  result  Injuriously 
to  him,  the  court,  in  proceedings  for  the  appointment  of  a  committee, 
should  direct  that  he  should'  not  be  takeai  wxt  of  the  courlfB  jurisdietioD 
without  its  consent. 

2.  Same— SELEcnoN  of  CoMMrrrEE. 

Vhe  ODuct,  in  selecting  a  committee  of  an  incompetent  should  consider 
the  welfare  of  the  incompetent,  and  where  the  eommiittee  most  mirtntnm 
intimate  relations  with  his  relatives  their  wishes  and  interests,  if  thejr 
coincide  with  the  incompetent's  welfare,  must  not  he  ignored. 

8.   SaMS--8eUDGVL0N    OV   GoMMITTEB— OONTEST—AiPPOINTMENT   OV  BBnEBEB. 

Where,  fct  proceedings  for  the  appointment  of  a  committee  of  an  incom* 
petent,  whose  estate  is  large,  the  averments  in  the  affldarttb  as  to  the 
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propriety'  oC  i^polntlns  the  dllfierent  personr  suggestbd  are  eonfllcting; 
the  court. must  appoint  a  referee  to  take  testlmouy  as  to  the  prop»  nee- 
son  to  be  appointed,  and  report  the  same,  with  his  opinion  thereon. 

Appeal  from  Special  Terra,  New  York  County. 

Proceedings  for  the  appointment  of  a  committee  for  William  M. 
Cooper,  an  allegfed  incompetent.  From*  so  much  of  an  order  as  ap» 
points  a*  certain  person  a  committee,  the  petitioners,  the  heirs  and 
next  of  kin  of  the  incompetent,  appeal.     Modified'. 

Argued  before  HATCH,  PATTERSON,  O'BMEN,  and 
LAUGHLIN,  JJ. 

John  B.  Stanchfield,  for  appellants, 
A.  Walker  Otis,  for  respondent. 

O'BRIEN,  J.  By  the  petition  of  the  heirs  at  law  and  next  oi 
kin  of  William  F.  Cooper,  these  proceedings  were  instituted,  ta  in- 
quire  into  bis  alleged  incompetency,  and  after  a  thorough  hearing  a 
jury  found  that  he  was  an  incompetent  person.  Thereupon  the  pe- 
titioners>  moved,  for  a  confirmation  of  the  findings  of  the  jucy  and 
the  appointmentoitdie.  incompetent's  bFother-torlaw  Stockell^. reside 
ing  in- the. state  oi  Tennessee,  and  of  one  Beery,  residing  in  the  city 
of  New  York;, afr  a  joint  committee  of  the  property  aad  person.  No 
objection  wa&  mexle.  to.  the.  confirmation  oi  the  findings  of  incom-* 
petency  or  to  the  appointment  of  a  contmittee,.but  attocneys  appear- 
ing on  behalf  of  the  incompetent  objected,  to  the  selection  as  such 
committee  of'  the  persons  named  by  the  petdtioners,  and  asked  in-^ 
stead  for  the  appointment  of  a  trust  company  as  committee  of  the 
property,  and  of  one  Kettle  as  committee  of  the  person.  On  the 
argument  of'  the  motion  affidavits,  were  presented  to.  the  court  by 
both  parties  as  to  the  propriety  oi  appoiniting  the  different  parties 
suggested;,  snd  upon  these  aifiida^its^  whiich  were  conflicting,  the 
court  made  its  final  order  appointing  a  trust  company  as  committee 
of  the*  property  and  Kettlfe'as  committee  of  the  person;  From,  that 
part  of  the  order  only  which  appoints  Kettle  the  petitioners  have 
appealed^,  and  the  scde  question'  therefore  presented  for  determina- 
tion, is  whether  the  court  vras^  right  in  appointing  him. 

It  appeaca  tliat  William!  F.  Cooper  a4?  the  time  of  the  hearing*  was* 
a  bachelor,  84-  yeaus;  of  age;  aind  during  the  active  part  of  his  life 
had  been,  a  prominent  lawyer  of  Tennessee,  and  for  many^  years  a 
justii^  oi  lie  Supreme  Court  tiiere.  In  1890'  he  gave  up  active  busi- 
ness,.ajid  remaxved  fromi  his  native  state*  to  Mew  York  Gity,  in  order 
that  he  might  have  the  use  of  the  libraries^  there  in  conducting  Hter- 
arjr  researches,  in  which  he  was  interested.  Shortly  after  coming  to 
that  city  he  took  up  his  residence  in  an  apartment  hotel  of  which 
Eftttlc  wa«  the  saperintendent,  and  he  had  remained  there  continu- 
ously up  t30:  the  time  of  the  hearing.  During  that  period  his  rela- 
tions widi  Kettle  and  the  latter's  family  were  intimate  and  friendly, 
and  he  apparently  became  attached  to  them.  On  the  motion  to  con- 
firm the  fitidfaigs  of  the  jury  and  appoint  a  committee  one  of  the- 
affidavits,  presented  to  the  court  was  made  by  the  incompetent  him- 
srif,.aialiitiit  he  states  that  his  objection  to  the  appointment  of  the 
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persons  named  by  the  petitioners  is  based  upon  the  ground  that  he 
believes  they  might  remove  him  from  the  city  of  New  York,  where 
he  desires  to  remain,  in  order  that  he  may  continue  the  method  of 
life  to  which  he  has  grown  accustomed,  and  which  he  enjoys.  Af- 
fidavits were  also  presented  by  physicians  tending  to  show  that 
Judge  Cooper  is  competent,  at  least,  to  decide  upon  the  manner  of 
living  which  gives  him  the  greatest  happiness  and  comfort,  and 
they  express  the  opinion  that  an  enforced  removal  to  Tennessee, 
with  its  attendant  change  in  his  method  of  life  and  environment, 
would  result  injuriously  to  him,  in  view  of  the  fact  that  he  has  for 
the  past  15  years  lived  in  this  city,  and  acquired  the  habits  of  a 
literary  recluse.  Under  such  circumstances  it  would  be  manifestly 
improper  to  remove  him  from  his  accustomed  habitation  and  sur- 
roundings against  his  wishes  and  provision  should  be  made  that 
the  committee  shall  not  take  him  out  of  the  jurisdiction  of  this 
court  without  its  permission. 

In  the  selection  of  the  committee  the  court  should  exercise  the 
greatest  care,  in  order  that  the  rights  of  all  parties  interested  may 
be  best  subserved.  The  welfare  and  happiness  of  the  incompetent 
himself  is  the  important  consideration ;  but  as  the  committee  in  this 
case  must  maintain  more  or  less  intimate  relations  with  his  rela- 
tives, their  wishes  and  interests,  if  they  coincide  with  the  incom- 
petent's welfare  and  happiness,  ought  not  to  be  ignored.  As  said 
in  the  Matter  of  Lamoree,  32  Barb.  122 : 

'The  appointment  of  a  stranger  to  execute  a  trust  bo  delicate  and  of  such 
responsibiUty  without  the  request  of  the  relatiyes  and  next  of  kin  of  the  luna- 
tic, without  an  order  of  reference,  and  without  notice  to  the  persons  having 
a  prospective  interest  in  the  estate,  is  not  authorized  by  the  practice  of  the 
courts  having  Jurisdiction  over  such  matters.  If  the  next  of  kin  unite  in  a 
petition,  and  name  a  proper  person  as  committee,  or  give  their  consent  in 
writing  to  the  appointment  of  a  particular  person,  it  is  usual  to  select  such 
person.  But  if  the  next  of  kin  have  not  consented  or  united  in  the  petition, 
there  should  be  an  order  of  reference,  and  then  the  next  of  kin  are  entitled 
to  notice  of  the  proceedings  upon  the  reference^  and  to  propose  themselves  as 
the  committee.'' 

The  person  named  by  the  court  was  a  stranger,  and  was  vigor- 
ously objected  to  by  the  relatives,  who  presented  affidavits  tending 
to  show  that  the  selection  was  not  a  wise  one.  These  affidavits 
were  contradicted  by  others  presented  on  behalf  of  the  incompetent, 
and  thus  a  question  of  fact  was  raised,  which,  in  our  opinion,  un- 
der the  circumstances  of  this  particular  case,  should  have  been  deter- 
mined only  after  a  thorough  examination  of  the  affiants.  In  most 
instances  a  disagreement  between  parties  interested  as  to  the  proper 
person  to  be  selected  as  a  committee  should  be  determined  by  the 
court  at  Special  Term  and  upon  affidavits ;  as,  for  instance,  where 
one  of  the  persons  suggested  has  such  an  interest  in  the  welfare  of 
the  incompetent  and  the  preservation  of  his  estate  as  to  make  him 
the  natural  and  proper  person  to  receive  the  appointment,  or  where 
the  estate  of  the  incompetent  is  so  small  that  to  impose  upon  it  the 
cost  of  a  reference  would  be  a  substantial  hardship,  and  deprive  the 
incompetent  of  the  benefit  of  funds  needful  for  his  maintenance. 
But  in  the  present  case  a  different  situation  exists.    The  estate  of 
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the  incompetent  is  of  such  size  that  the  expense  of  a  reference  will 
not  affect  it  to  an  appreciable  extent,  and,  as  already  indicated,  all 
the  relatives  object  to  the  appointment  of  the  person  selected,  who 
is  a  stranger  to  the  blood. 

Without  criticising  in  any  way,  however,  the  appointment  which 
has  been  made,  and  without  expressing  any  opinion  as  to  the  per- 
son who  should  ultimately  be  selected,  we  are  of  the  opinion  that, 
in  view  of  all  the  conditions  shown  to  exist,  the  interests  of  the 
parties,  including  the  incompetent  himself,  will  be  best  safeguarded 
by  a  thorough  inquiry  as  to  the  qualifications  of  the  different  per- 
sons suggested  and  as  to  the  verity  of  the  allegations  concerning 
them  in  the  conflicting  affidavits.  Such  inquiry  can  be  had  upon  a 
reference,  where  witnesses  can  be  thoroughly  examined  who  are 
familiar  with  the  situation  and  the  character  of  the  persons  sug- 
gested as  a  committee,  and  this  procedure  will  obviate  the  criticism 
which  is  now  made  by  the  appellants  concerning  the  appointment 
made. 

For  these  reasons  the  order  appealed  from  should  be  modified  by 
inserting  a  provision  therein  that  the  incompetent  shall  not  be  re- 
moved from  the  jurisdiction  of  the  court  without  an  order  permit- 
ting such  removal;  and  further  provision  appointing  a  referee  to 
take  testimony  as  to  the  proper  person  to  be  appointed  as  a  com- 
mittee of  the  person  of  the  incompetent,  and  to  report  the  same  to 
the  court,  together  with  his  opinion  thereon ;  the  present  committee 
appointed  by  the  Special  Term  to  act  until  the  further  order  of  the 
court.    As  thus  modified,  the  order  to  be  affirmed,  without  costs. 

HATCH  and  LAUGHLIN,  JJ.,  concur. 

PATTERSON,  J.    I  concur  in  sending  this  matter  to  a  referee. 


OIIXIOAN  ▼.  CONSOLIDATED  QAS  00.  OF  NBW  YORK. 

(Supreme  Court,  AppeHate  Term.    June  26,  1905.) 

Husband  and  Wm— Pbofkbtt  or  Wme— Wkabiro  AppABKir-lFjuBiHh- 
RiOHTB  or  Husband. 

In  an  action  by  a  husband  for  injuries  to  personal  property  by  the  ex- 
plosion of  one  of  defendant's  gas  meters  in  his  apartment,  he  could  not 
recover  damages  for  Injuries  to  the  wearing  apparel  of  his  wife ;  she  be- 
ing the  proper  party  to  sue  therefor. 

[Ed.  Note. — For  cases  in  point,  see  yoL  20,  Cent  Dig.  Husband  and 
Wife,  I  lie.} 

MacLean,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eleventh 
District. 

Action  by  Michael  Gilligan  against  the  Consolidated  Gas  Com- 
pany of  New  York.  From  a  Municipal  Court  judgment  in  favor  of 
plaintiff,  defendant  appeals.    Modified. 

Argued  before  SCOTT,  P.  J.,  and  MacLEAN  and  DUGRO,  JJ. 
d4  N.T.S.— 18  , 
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Shearman  &  Sterlings  for  appellant. 
Stem,  Singer  &  Barr,  for  respondent 

SCOTT,  P.  J.  The  allowance  of  the  value  of  the  wife's  property 
was  unauthorized.  The  error  can,  however,  be  corrected  by  reduc- 
ing the  judgment  by  $38,  and  afl&rming  it  as  reduced,  without  costs. 
As  to  the  other  .property,  I  am  inclined  to  think  that  the  proof  of 
value  was  suflScient,  and  the  best  that  plaintiff  could  be  e:q)ected  to 
offer  under  the  circumstances.  The  plaintiff  is  not  to  be  denied  all 
relief  because,  owing  to  the  destruction  of  his  property,  he  cannot 
g^ve  exact  expert  evidence  of  value. 

Judgment  should  be  modified  by  the  deduction  of  $38,  and,  as 
modified,  should  be  affirmed,  without  costs. 

DUGRO,  J.,  concurs. 

MacLEAN,  J.  (dissenting).  In  this  action  to  recover  damages 
for  destruction  of  certain  furniture  and  wearing  apparel,  alleged  to 
hjtve  been  caused  by  the  negligence  of  the  defendant,  through  the 
explosion  of  one  of  its  meters  in  the  apartment  of  the  plaintiff, 
there  was  evidence  of  a  leak  in  the  meter,  of  notice  by  the  wife  to 
the  plaintiff  to  a  collector  of  the  defendant,  though  disputed,  and 
that  the  meter  exploded,  upon  which  the  trial  justice  might  find,  as 
he  did,  negligence  on  the  part  of  the  defendant,  calling  for  no  inter- 
ference here,  but  the  amount  of  damages  awarded  was  not  proper ; 
including,  as  it  evidently  did,  $38  for  hats,  coat,  waist,  and  skirts, 
presumably  paraphernalia  belonging  to  the  wife,  and  for  which 
she  herself  might  recover  under  the  domestic  relations  law  (Whiton 
V.  Snyder,  88  N.  Y.  299,  305-307),  although  anomalously  her  hus- 
band would  be  bound  to  supply  or  to  replace  them  as  necessaries. 
The  remainder  was  for  damage  to  the  wearing  apparel  of  the  plain- 
tiff and  to  household  furniture.  The  evidence  of  value  thereof, 
however,  was  clearly  insufficient,  for  first  cost  and  improper  quali- 
fication of  the  plaintiff  as  an  expert  afforded  insufficient  basis  for 
more  than  conjectural  valuation.  The  judgment  must  therefore  be 
reversed,  and  a  new  trial  ordered. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 


APOLLONIO  T.  LANGLET. 

(Supreme  Court,  Appellate  Division,  Second  Department    June  23,  1905.) 

1.  Contracts  to  Reimburse  by  Wili/— Evidence— Sufficibnot. 

A  contract  by  decedent  to  reimburse  plaintiff  by^  her  wiU  toe  cscpenses 
Incurred,  incident  to  certain  trips  as  the  companion  of  decedent,  was  not 
mistalned  by  testimony  of  plaintiff^  husband  to  certain  oral  declarations 
of  decedent,  which  was  without  any  substantial  corroboratiod,  and  which 
was  not  without  contradiction  as  to  the  occasions  when  the  declarations 
were  said  to  have  been  made. 

2.  Saice. 

•    In  an  action  on  a  contract  by  decedent  to  reimburse  plaintiff  by  her 
will  foe  expenses  Incurred  incident  to  certain  trips  with  decedent,  a  ver- 
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diet  liKtviling  in  omoimt  ezpefiidel  fbr  appat^  wan  not  sustained  l/y 
proof  of  declarations  of  decectent  tbat  any  expense  Incurred  by  plaintiff 
by  reason  of  going  with  decedent  would  be  more  tban  returned  to  her. 
Hirschberg,  P.  J.,  and  Miller,  J.,  dissenting. 

Appeal  from  Trial  Term,  Kingsr  Comity. 

Action  by  Clara  F.  Apollonio  against  Edward  D.  W.  Langley,  in- 
dividually and  as  administrator  de  bonis  non  of  Frances  A.  Skinner, 
deceased.  From  a  judgment  for  plaintiff,  and  from  an  order  de- 
nying defendant's  motion  for  a  new  trial,  he  appeals.     Reversed. 

Argued  before  HIRSCHBERG,  P.  T.,  and  BARTLETT,  JENKS, 
RICH,  and  MILLER,  JJ. 

Clarence  L.  Barber,  for  appellant. 

G.  A.  McLaughlin  (Charles  B.  Blair,, oa  the  brief),  for  respondent. 

JENKS,  J.  The  action  is  upon  a  contract  of  the  decedent  to 
repay  in  her  will  certain  expenses  of  the  plaintiff  incident  to  two 
trips  taken  as  the  friend  and  companion  of  the  decedent  to  the 
island  of  Bermuda.  The  plaintiff  claimed  for  actual  cash  outlay, 
in  round  numbers,  $500,  for  her  travel  and  board,  and  $1,300  for 
wearing  apparel,  and  she  recovered  a  full  verdict.  It  appears  that 
the  plaintiffs  husband  earned  about  $2,000  a  year,  and  that  the 
decedent  was  an  old  married  woman,  in  good  health,  possessed  of 
considerable  property,  receiving  a  large  income,  living  in  compara- 
tive luxury,  and,  according  to  the  plaintiff,  honest,  honorable,  and 
upright.  The  women  were  intimate  friends.  The  plaintiff's  case 
is  made  out  almost  entirely  by  the  testimony  of  the  plaintiff's  hus- 
band as  to  two  oral  declarations  made  to  him  by  the  decedent  on 
the  eve  of  each  trip.  It  seems  strange,  that  a  woman  of  such  char- 
acter, and  possessed  of  ample  means,  should  ask  a  dear  friend,  in 
most  moderate  circumstances,  to  advance  for  such  a  purpose  what 
was  a  large  sum  of  money  to  the  plaintiff,  and  but  an  inconsiderable 
sum  to  her,  upon  condition  that  it  should  be  repaid  by  her  will.  It 
seems  aa  extraordinary  credit,  in  the  absence  of  any  reason  there- 
for. It  seems  natural  that,  if  such  a  woman  made  such  a  promise, 
she  would  keep  it.  There  appears  no  reason  why  she  should  thus 
deceive  and  mulct  her  dear  friend.  They  did  not  become  estranged. 
The  decedent  did  not  forget.  She  remembered  the  plaintiff  in  her 
will  (executed  after  these  times),  purely  as  a  matter  of  affection, 
by  providing  that,  in  the  event  of  the  death  of  the  decedent's  hus- 
band before  the  decedent,  the  plaintiff  should  receive  one-sixth  of 
the  residue  of  the  estate.  She  who  was  thus  moved  by  affection 
would  hardly  repudiate  a  debt  due  the  object  of  her  affection.  It 
is  curioQS  that  although  the  plaintiff  within  a  few  months  after  de- 
cedent's death  knew  of  the  contents  of  the  will,  which  was  inef- 
fective as  to  her  because  the  contingency  which  favored  her  did 
not  come  to  pass,  she  did  not  file  any  claim  until  a  year  thereafter. 
It  is  strange  that,  although  the  plaintiffs  husband  wrote  to  the 
administrator,  asking  for  a  return  of  the  presents  made  by  his 
wife  to  the  decedent,  he  made  no  mention  of  the  failure  of  the 
decedent  to-  discharge  her  debt.     It  is  strange  that  the  plaintiff,   . 
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months  before  she  filed  her  claim,  writing  a  cordial  letter  to  the 
administrator  to  ask  for  a  keepsake  of  the  dead,  should  say  that  a 
ring  and  a  pink  enamelled  pin  would  "make  her  happiness  com- 
plete." It  is  passing  strange  that  she  should  write:  "In  writing 
this  I  bear  in  mind  what  Mrs.  Skinner  said  to  me  and  to  Mr.  Apol- 
lonio  upon  more  than  one  occasion — ^that  I  should  be  remembered 
substantially  in  her  will.  That  I  did  not  receive  anything  by  de- 
vise was,  I  am  frank  to  admit,  a  great  disappointment  to  me" — 
and  yet  omit  all  reference  to  the  fact  that  she  had  paid  out  a  large 
sum  of  money  upon  the  express  promise  that  it  should  be  repaid 
her  by  the  provisions  of  that  will.  If  by  the  said  expression  which 
follows  the  request  for  the  trinkets  in  memoriam,  "In  writing  this 
I  bear  in  mind,"  etc.,  the  plaintiff  intended  to  express  some  reason 
why  her  request  should  be  met,  she  certainly  had  a  more  cogent  rea- 
son in  the  fact  that  her  debt  had  never  been  paid. 

If  the  decedent  had  said  to  the  plaintiff  or  to  the  husband  that 
she  proposed  to  remember  the  plaintiff  in  her  will,  she  did  so,  al- 
though the  bequest  was  contingent.  And  I  can  conceive  that,  in 
appreciation  or  even  expectancy  of  remembrance,  the  plaintiff 
might  have  accompanied  the  decedent  beyond  the  dictates  of  mere 
friendship,  and  have  incidentally  expended  her  money,  in  the  cal- 
culation that  she  would  be  compensated  by  the  will. 

So  far  as  the  plaintiff  seeks  to  establish  a  contract  by  the  decedent 
that  she  would  reimburse  her  by  her  will,  I  think  that  she  failed  in 
her  proof.  That  proof,  as  I  have  said,  practically  consists  of  the 
testimony  of  her  husband  to  certain  oral  declarations  of  the 
decedent.  There  is  no  substantial  corroboration.  Even  such  proof 
is  not  without  contradiction  as  to  the  occasions  when  these  declara- 
tions are  said  to  have  been  made.  Contracts  of  this  character  are 
looked  at  with  gfrave  suspicion,  closely  scrutinized,  and  only  sus- 
tained by  the  strongest  evidence.  Shakespeare  v.  Maricham,  72 
N.  Y.  400 ;  Roberge  v.  Bonner,  94  App.  Div.  342,  88  N.  Y.  Supp. 
91 ;  Rosseau  v.  Rouss,  180  N.  Y.  116,  72  N.  E.  916.  In  the  latter 
case,  citing  the  authorities,  and  among  them  Shakespeare  v.  Mark- 
ham,  supra,  Vann,  J.,  says : 

"As  'Biich  contracts  are  easily  fabricated  and  hard  to  disprove,  because  the 
sole  contracting  party  on  one  side  Is  always  dead  when  the  question  arises,* 
we  have  declared  that  they  'should  be  In  writing,  and  the  writing  should  be 
produced,  or,  if  ever  based  upon  parol  evidence,  it  should  be  given  or  corrobo- 
rated in  all  substantial  particulars  by  disinterested  witnesses.'  Hamlin  v. 
Stevens,  177  N.  Y.  39,  69  N.  B.  118 ;  Mahaney  v.  Carr,  175  N.  T.  4J54,  67  N. 
E.  903 ;  Ide  v.  Brown,  178  N.  T.  26,  70  N.  E.  101 ;  Edson  v.  Parsons,  155  N. 
Y.  555,  50  N.  B.  265;  Shakespeare  T.  Markham,  72  N.  Y.  400.'' 

Public  policy  demands  that  the  rule  as  to  the  character  of  proof 
shall  not  be  relaxed  or  frittered  away. 

If  the  husband's  testimony  satisfied  the  standard,  yet  it  could 
not  sustain  this  verdict,  which  necessarily  includes  the  $1,300  paid 
out  by  the  plaintiif  at  various  times  for  her  attire.  For  he  but 
testifies  that  before  each  journey  the  decedent  said  that  any  ex- 
pense incurred  by  the  plaintiff  by  reason  of  going  with  the  decedent 
would  be  more  than  returned  to  her.    The  plaintiff  must  have  been 
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clothed  in  any  event,  and  hence  expenditures  for  clothing  were  not 
strictly  an  expense  incurred  by  the  journeys,  save  so  far  as  the 
plaintiff's  wardrobe  thereby  required  addition  or  change.  These 
expressions  of  the  decedent  would  not  necessarily  imply  her  in- 
tention to  assume  expenses  for  raiment,  but  only  to  return  any 
outlay  for  travel  and  for  maintenance  while  on  the  visit  to  Ber- 
muda. There  is  nothing  to  justify  the  conclusion  therefrom  that 
the  plaintiff  might  charge  up  against  the  decedent  $1,300  for  dress, 
when  the  other  expenses  for  travel  and  maintenance  were  but 
$500.  It  is  true  that  the  husband  did  testify  that  on  one  of  these 
occasions,  when  his  wife  was  trying  on  new  shoes,  and  after  he  told 
the  decedent  that  he  paid  $12  for  them,  he  added,  "There  are  other 
expenses  attending  the  journey,  and  they  are  quite  extensive," 
and  that  thereupon  the  decedent  made  this  remark  as  to  the  ex- 
pense. But  as  I  have  said,  this  is  not  sufficient  to  establish  a  con- 
tract to  pay  $1,300  for  the  plaintiff's  clothes,  and  the  decedent 
might  naturally  have  thought  that  the  husband  referred  to  the  cost 
of  travel  and  of  the  stay  in  Bermuda.  The  context  is  significant 
The  husband  testifies  that  he  remarked: 

"Well,  now,  Mrs.  Skinner,  there  are  other  expenses  attending  this  journey, 
and  they  are  qnlte  extensive ;  but  what  I  dislike  most  of  all  Is  the  fact  that 
I  shall  be  left  alone  this  winter  a  number  of  weeks,  and.  In  the  event  of  my 
being  ill  or  disabled,  I  shall  have  no  one  to  care  for  me.** 

If  he  disliked  one  circumstance  "most  of  all,"  I  may  infer  that  he 
disliked  "the  other  expenses."  If  the  other  expenses  which  he  then 
referred  to  were  the  cost  of  the  clothes  for  the  plaintiff,  why  should 
he  dislike  such  outlay,  provided  he  understood  that  the  decedent 
was  to  return  it?  A  gentleman  in  his  circumstances  is  not  ex- 
pected to  send  his  wife  away  on  winter  trips  to  Bermuda  for  pleas- 
ure, and  even  an  advance  of  money  for  that  purpose  might  have 
been  disliked  by  him.  But  if  the  trip  was  to  afford  attire  for  his 
wife  costing  hundreds  of  dollars,  thereby  relieving  him  from  a  hus- 
band's usual  charge,  why  should  he  "dislike"  such  expenses?  The 
only  possible  explanation  is  that  he  disliked  to  advance  the  cost  of 
the  clothes,  but  this  is  hardly  adequate  if  he  expected  that  the 
decedent,  who  was  well  to  do  and  financially  responsible,  would 
voluntarily  relieve  him  from  this  usual  marital  expense. 

I  advise  that  the  judgment  and  order  be  reversed,  and  that  a  new 
trial  be  granted;  costs  to  abide  the  event.  All  concur,  except 
HIRSCHBERG,  P.  J.,  and  MILLER,  J.,  dissenting. 


LONG  V.  BURKB. 

(Supreme  Court,  Appellate  Division,  First  Department.    June  23,  1905.) 

Pabtiks— AonoN  at  Law  fob  Monet  Judgment— Application    by    Thibd 
Pebson  to  be  Made  Pabty  Defendant— Statutoby  Pbovisions. 

Neither  Code  Civ.  Proc.  §  820,  providing  that  a  defendant  In  specified 
cases  may  apply  to  the  court  for  an  order  to  bring  In  another  person  as 
defendant,  nor  section  452,  declaring  that,  where  a  person  not  a  par^ 
to  the  action  has  an  Interest  in  the  subject  thereof,  or  In  real  property. 
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the  title  to  which  may  he  iiflected  by  the  judgment  or  in  real  property 
for  injury  to  which  the  complainant  flemands  relief,  and  applies  to  be 
made  -a  parly,  the  court  rnuBt  direct  him  to  be  brought  in,  aifthorizeB  the 
court  to  compel  phKlntiff  In  an  action  at  law  Cor  a  money  Judgment  <only 
to  maflce  a  third  person  applying  therefor  a  party  ^defendaait. 

Appeal  from  Special  Terra,  New  York  County. 

Action  by  Walter  P.  Long,  as  trustee  in  bankruptcy  ^of  the  firm 
of  Meeker,  Carter  &  Booraem,  against  Xiike  A.  Biurke,  in.  which  the 
Mt.  Holly  Brick  &  Clay  Conapany  made  an  application  to  be  made 
a  party  defendant.  From  an  order  making  the  .applicant  a  party  de- 
fendant, plaintiff  appeals.    Revecsed. 

This  action  is  brofught  by  Hhe  rtroatee  in  .tiankpapcy  'of  the  finn  of  JHeeker, 
Garter  &  Booraem  to  recover  a  balance  of  .$1487.22  clafaoied  .to  be  due  from 
the  defendant  Burke  for  brick  which  It  is  alleged  the  firm  sold  /and  deliirered 
to  him.  The  Mt.  Holly  Brick  &  Clary  'Oonu)any,  a  for^gn  corporation,  mored 
to  be  made  a  party  defendanlt  In  the  action,  and  in  the  affltevit  vead  In  *fit^ 
port  of  the  motion  it  ia  iftllqged  fbat  jUoekeE,  Cartar  ft  Booraem,  in  selUng  a 
part  of  the  brick  to  Burke,  acted  mevely  ;as  the  Jielling  iigent  of  the  Mt 
Holly  Brick  &  Clay  Company,  which  therefore  claims  to  be  entitled  to  the 
balance  due  from  Burke  Tor  those  brl<?k.  The  affldavtt  further  stlleges  tliat 
the  brick  furnished  by  the  company  were  monnffatftuFed  by  it  under  a  special 
order  for  work  which  was  lieing  .done  .by  Bmrke  in  the  .eonstruotion  of  an 
armory  in  the  dXy  x>f  New  York,;  and  that  on  ^NDYfimber  IS,  1901,  the  eom- 
pany  filed  a  municipal  lien  with  the  .aeor ataxy  *ot  the  anmory  boavd  of  aald 
city  for  the  balance  due  for  the  .brick.  It  la  Also. alleged  that  na  the  pceoed- 
Ing  day,  November  11th,  a  collusive  action  was  commenced  for  the  dissolu- 
tion of  the  .firm  of  Meehec,  CaitlBr  ft  'Bonvaem ;  jamt  a  dudgiBBitt  noas  entered 
therein,  and  a  receiver  of  .the  .flcm  lappolifted ;  that  .the  atf t  iHolly  Bcick  A 
Clay  Company  had  no  knowledge  of  this  taction,  or  any  of  the  ^oceedinga 
therein,  until  several  days  after  'the  receiver  Tiad  been  appointed,  and  that 
upon  learning  of  that  fact  >it  ^thereupon  'notified  the  veoMver  of  the  filing  of 
its  lien ;  that  in  Deeembor,  IdOl,  dbivohmtary  bankruptcy  iprooeedings  were 
began  against  the  firm  of  .Meakec,  jQaster  ft  /Boovaem,  and  (the  plaintiff,  Xiong, 
was  appointed  its  receiver,  and  was  tbereafter  informed  of  the  lien  of  the 
Mt.  Holly  Brick  ft  Clay  Company ;  that  on  December  14th  the  firm  of  "Meekesp, 
Garter  ft  Booraem  was  edjudg^  a  bankrupt,  and  on  Iday  9fh  the  'plaintiff. 
Long,  was  appointed  its  ^trustee  dn  bankniptoy.  It  is  >^nrther  :  alleged  that 
early  tn  the  year  1902  several  actions  were  begun  to  foieolefie  municipal  iliens 
which  had  been  filed  against  Buiice,  and  in  April  of  that  year,  upon  the  mo- 
tion of  Burke,  those  actions  were  consblidated,  and  the  Mt.  "HoUy  Brick  ft 
Clay  Company  was  named  as  one  .oT  the  defendants  to  -  the  twnsolidated  action; 
and  that  on  October  16,  .1908,  itt  senved  Its  answer  'therein ;  rtfaat  thereafter 
several  of  the  lienors  Rntered  into  An  agreement  by  which  their  dlaime  were 
satisfied,  and  the  action  was  discontinued  as  to  them;  that  the  conaolidated 
action  came  on  for  tridl  as  against  the  Mt.  "Holly  Brick  ft  Clay  Conu)any  to 
November,  10(M,  and  it  was  then  agreed  by  the  parties  thereto  that  Bujfke 
should  pay  to  the .Mt.Hol]y. Brick  ft  Ciay 'Company  $1494.04  to  payment  Tor 
the  brick  to  question,  etc.,  and  the  company  should  give  him  a  bond  indemnify- 
ing him  against  any  action  or  claim  that  might  thereafter  be  brought  or  made 
against  him  on  account  of  such  brick ;  that  this  arrangement  was  carried  out 
by  both  parties,  the  Mt  Holly  Company  glvtog  its  bond  as  aforesaaid,  and  the 
order  was  entered  discontinutog  the  consolidated  action ;  that,  although  the 
platotiff  had  knowledge  of  all  these  facts,  no  action  was  taken  by  him  'Until 
December  5,  1904,  when  the  present  suit  was  begun.  Upon  these  facts  the 
.Mt.  Holly  Brick  ft  Clay  Company  bases,  ito  claim  to  an  totorest  to  ithe  «ul|jeat- 
matter  of  this  action,  which  it  contends  gives  to  it  the  right  .to  be  made  a 
party  defendant  therein.  On  the  other  liand,  the  affidavits  read  in  opposi- 
tion to  the  motion  elle^  that,  while  the  brick  in  question  was  manufactured 
by  the  Mt.  Holly  Brick  ft  Clay  Company,  nevertheless  it  was  sold  absolutely 
.t)y  that  company  to  the  firm  of  Meeker,  Carter. ft  BooEaem>  without. knowledge 
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«f  the  parties  to  whom  that  1km  intended  to  ooxHdsn  the  btldk;  that  the 
firm  of  Meeker,  Carter  &  Booraem  became  Uie  owner  of  the  hrick  fasy  pnr- 
chase  from  the  Mt  Holly  Ck)mpan7;  that  the  firm,  as  owner,  sold  the  bride 
to  Bnrke,  and  did  not  in  that  transaction  act  as  the  selling  agent  of  the  Mt 
HoHy  Brick  ft  Clay  Company;  that  the  latter  company  never  Intended  to 
look  to  Bnrke  for  payment  for  the  brick  nntil  after  the  appointment  of  the 
receiTor  of  the  firm  of  Meeker,  Carter  ft  Booraem  on  Koyemher  H,  1901«  and 
that  it  was  subsequent  to  snch  appointment  that  the  Mt.  Holly  Brick  ft  Clay 
Company's  lien  was  filed.  The  court  granted  the  nwtion,  giving  leave  to  the 
Mt  HoUy  Brkck.  ft  Clay  Company  t»  intervene  as  detaidant  and  from  the 
order  to  that  effect  the  plaintiff  appeals. 

Argued     before    HATCH,     PATTERSON,    03RIEN,    and 
LAUGHLIN,  JJ. 

Percy  V.  D.  Gott,  for  appellant. 
Andrew  J.  Shipman,  for  respondent 

O'BRIEN,  J.  Upon  this  appeal  the  question  is  presented  as 
to  whether  in  an  action  in  which  a  money  judgment  only  is  sought 
the  plaintiff  can  be  compelled  to  bring  in  as  a  defendant  a  third 
party,  who  applies  to  the  court  to  be  permitted  to  intervene.  The 
question  is  not  a  new  one,  and  until  tb«  decision  of  the  Court  of 
Appeals  in  Bauer  v.  Dewey,  166  N.  Y.  402,  60  N.  E.  30,  it  was  in- 
volved in  some  doubt.  In  approaching  the  subject  H  is  important 
to  determine  und^  what  section  of  the  Code  of  Civil  Procedure  the 
present  application  is  made — ^whether  under  section  462  or  section 
820,  bodi  of  which  relate  to  the  intervention  of  third  parties  as  de- 
fentlants.  The  latter  section,  however,  which  is  an  alternative 
to  interpleader,  relates  only  to  an  application  made  by  the  defend- 
ant to  bring  in  a  third  party,  either  where  it  is  made  to  appear  that 
such  party  makes  a  demand  against  th«  defendant  for  the  same  debt 
or  property,  or  that  the  defendant  disputes  in  whole  or  in  part  a  lia-  • 
bility  asserted  against  him  by  different  claimants,  or  has  some  in- 
terest in  the  subject-matter  of  the  controversy  which  he  desires  to 
assert  It  will  be  observed  that  the  present  application  does  not 
come  under  any  of  the  provisions  of  this  section,  which  therefore 
need  not  be  further  considered. 

Section  462  of  the  Code  of  Civil  Procedure  reads  as  follows: 

TThe  court  may  determine  the  controyersy  ae  between  the  parties  before  It, 
where  it  can  do  so  without  prejudice  to  the  rights  of  others,  or  by  saving 
their  rights;  but  where  a  coix9)iete  determination  of  the  controversy  cannot 
be  had  without  the  presence  of  other  parties,  the  court  must  direct  them  to 
be  brought  in.  And  where  a  person,  not  a  party  to  the  action,  has  an  interest 
in  the  subject  thereof,  or  In  real  property,  the  title  to  which  may  in  any 
masner  be  aifected  by  the  judgment,  or  In  real  property  for  Injury  to  which 
the  oompJalnant  demands  relief,  and  makes  application  to  the  court  to  be 
>  a  party.  It  mnst  direct  falm  to  be  brought  in  by  the  proper  amendment." 


It  will  be  noticed  that  the  second  paragraph  of  this  section  relates 
to  applications  made  by  third  parties  to  be  allowed  to  become  de- 
fendants, and  it  is  therefore  under  this  latter  paragraph  that  the 
applicant  must  seek  the  relief  which  he  demands.  As  bearing  upon 
his  right  to  be  made  a  defendant,  the  controlling  authority  for 
many  years  was  Chapman  v.  Fprbes,  123  N.  Y.  632,  26  N.  E.  3, 
where,  upon  an  appeal  from  an  order  granting  a  "^^^^^.^^^^^^^^[^ 
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defendant  to  bring  in  an  additional  defendant,  it  was  held,  as  cor- 
rectly stated  in  the  syllabus,  that; 

"The  plaintiff  in  an  action  at  law,  who  seeks  nothing  but  a  money  judg- 
ment, cannot  be  compelled  to  bring  in  other  parties  than  those  he  has  chosen 
to  make  defendants." 

Subsequent  to  that  decision  the  construction  generally  accorded 
by  the  courts  to  the  language  of  the  opinion  was  that  the  relief 
provided  for  by  section  452  of  the  Code  of  Civil  Procedure  should 
be  confined  to  equity  actions,  and  was  not  available  in  common-law 
actions,  so  called,  in  which  a  money  judgment  alone  was  sought 
This  construction  was,  however,  modified  somewhat  by  the  later 
cases  of  Rosenberg  v.  Salomon,  144  N.  Y.  92,  38  N.  E.  982,  and 
Hilton  Bridge  Co.  v.  Central  R.  R.,  146  N.  Y.  390,  40  N.  E.  86,  and 
as  modified  was  followed  by  this  court  in  Montague  v.  Jewelers  & 
Tradesmen's  Co.,  44  App.  Div.  226,  60  N.  Y.  Supp.  680. 

In  Rosenberg  v.  Salomon,  supra,  speaking  of  section  462,  the 
court  said : 

"So  much  of  that  section  as  is  a  literal  re-enactment  of  the  old  section 
122  applies  only  to  equitable  actions.  We  so  held  in  Chapman  ▼.  Forbes,  123 
N.  Y.  582,  26  N.  B.  8,  but  did  not  extend  that  construction  to  the  new  and 
added  proyislon  of  section  452,  which  in  terms  permits  persons  not  made  de- 
fendants on  their  own  application  to  come  in  and  defend  when  they  haye  an 
interest  In  the  subject  of  the  action  the  title  to  which  may  be  affected  by  the 
judgment'* 

Without  additional  discussion  as  to  how  far  the  cases  cited,  and 
others  that  could  be  added,  were  justified  by  the  language  used  in 
the  opinion  of  Rosenberg  v.  Salomon,  supra,  we  must  regard  the 
question  now  presented  as  being  entirely  covered  and  settled  by  the 
decision  of  the  Court  of  Appeals  in  Bauer  v.  Dewey,  supra,  to  which 
we  first  referred.    As  therein  said: 

"While  it  must  be  admitted  that  there  were  statements  in  the  opinions  In 
these  cases  [Rosenberg  y.  Salomon,  supra,  and  Hilton  B.  Go.  ▼.  N.  Y.  G.  R. 
R.,  supra],  which,  if  given  full  effect,  might  perhaps  be  regarded  as  a  modi- 
fication of  the  decision  in  the  Gbapman  Gase,  still,  when  we  consider  only 
the  questions  decided  in  those  cases,  they  are  not  in  conflict  with  the  doc- 
trine of  the  case.  Moreover,  it  is  evident  that  the  court  had  no  Intention  of 
overruling  or  modifying  it,  or  to  hold  otherwise  than  that  in  an  action  at 
law,  where  the  plaintiff  seeks  a  money  Judgment  only,  he  cannot  be  compelled 
to  bring  in  parties  other  than  those  he  has  chosen." 

And,  as  correctly  formulated  in  the  headnote,  it  was  therein  de- 
cided : 

''The  Supreme  Gourt  has  no  authority  under  section  452  of  the  Gode  of 
Givll  Procedure  to  compel  the  plaintiff  in  an  action  in  which  a  money  judg- 
ment only  is  sought,  and  in  which  the  title  to  no  real,  specific,  or  tangible 
personal  property  is  involved,  to  bring  in  as  defendant  a  third  party  on  his 
own  application." 

Applying  the  rule  thus  enunciated,  which  is  controlling  upon 
us,  it  follows  that  this  motion  should  have  been  denied.  It  is  ob- 
vious that  this  is  neither  an  equitable  action  nor  an  action  at  law 
in  which  the  title  to  "real,  specific,  or  tangible  personal  property 
i^  involved,"  and  therefore  the  court  had  no  power  to  compel  the 
plaintiff,  where  he  seeks  a  money  judgment  only,  to  bring  in  a 
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third  party  on  his  own  application  as  an  additional  defendant.  The 
general  rule  has  always  been  that  in  such  an  action  the  plaintiff  has 
a  right  to  determine  whom  he  will  sue,  and  he  is  not  to  be  subjected 
to  the  increased  burdens  and  the  liability  for  more  than  one  bill 
of  costs  in  favor  of  additional  defendants,  merely  because  third 
parties  are  of  the  opinion  that  they  could  successfully  resist  the 
plaintiff's  attempt  to  collect  the  money  judgment  from  the  par- 
ticular person  whom  he  has,  in  his  own  action,  selected  as  a  sole 
defendant. 

The  order  appealed  from  must  accordingly  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  denied,  with  $10  costs. 
All  concur. 


DAVIN  V.  DAVIN. 

(Supreme  Oonrt,  AppeHate  Dlviflion,  First  Department.    Jnne  28,  1906.) 

MuTUAii  Bbnkfit  Sooiktibs— OsBTinoAns— PBO0BED&— Submibsion  07  OON* 

TBOVEB8T— PABmS. 

Where  a  controyertiy  as  to  the  person  entitled  to  the  proceeds  of  a  bene- 
fit certificate  In  a  mutoal  benefit  society  was  submitted  without  action, 
as  proTided  by  CMe  Oiy.  Proc.  |  1279,  and  the  determination  thereof  de- 
pended on  a  constmction  of  important  proyisions  of  the  society's  charter, 
the  society  was  a  necessary  pairty  to  the  submission. 

Submission  of  controversy  between  Patrick  Davin  and  Catherine 
Davin.    Dismissed. 

Argued  before  HATCH,  McLAUGHLIN,  PATTERSON,  and 
INGRAHAM,  JJ. 

J.  O'Neill,  for  plaintiff. 
B.  Crisp,  for  defendant. 


w 


PATTERSON,  J.  Both  parties  to  this  submission  claim  to  be 
entitled  to  the  proceeds  of  a  benefit  certificate  issued  by  the  Knights 
of  ColumbuSi  a  fraternal  benefit  society  organized  under  the  laws 
of  the  state  of  Connecticut,  to  one  James  J.  Davin,  now  deceased, 
and  each  demands  judgment  that  the  amount  of  the  certificate  be 
paid  to  him  or  her.  The  determination  of  the  right  of  either  party 
to  the  amount  of  the  certificate  depends  upon  the  construction  to  be 
given  to  important  provisions  of  the  charter  of  the  Knights  of 
Columbus.  That  society  is  not  a  party  to  the  submission  or  in  any 
way  before  the  court.  We  are  of  opinion  that  we  should  not  give 
judicial  construction  to  those  provisions  without  the  presence  of 
that  society.  Certainly  we  cannot  now  award  judgment  that  the 
amount  of  the  certificate  be  paid  by  the  society  to  either  party.  A 
judgment  against  an  undisclosed  defendant  on  a  submission  under 
section  1279  of  the  Code  of  Civil  Procedure  cannot  be  directed. 
Dickinson  v.  Dickey,  76  N.  Y.  602.  And  we  cannot  award  any  dif- 
ferent relief  than  that  asked  for,  which  by  each  party  is  that  he  or 
she  is  entitled  to  the  proceeds  of  the  certificate,  and  that  the  same 
shall  be  paid  to  him  or  her.  Union  National  Bank  v.  Kupper,  63 
N.  Y.  617.     In  Kennedy  v.  The  Mayor,  79  N.  Y.  361,  and  Hobart 
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College  V.  Fitzhugh,  27  N.  Y.  130,  it  was  held  that  the  plaiirtiflf  can- 
not have  judgment  upon  the  submission  of  a  controversy  where  a 
third  party  who  is  interested  in  the  result  has  not  been  made  a 
party.  There  is  not  a  fund  in  cotrrt,  nor  anything  upon  which  the 
court  can  act,  so  that  the  rights  of  all  parties  may  be  finally  adjudi- 
cated and  enforced.  The  rule  applicable  to  actions  should  control 
here.  It  was  held  in  Steinbach  v.  Prodefftial  Ins.  Co.,  172  N.  Y. 
471,  65  N.  £.  ^1,  which  was  an  action  tx>  reform  a  poHcy,  that  the 
court  ought  to  have  brought  in  the  personal  representatives  of  the 
insured.  It  had  been  decided  by  l^s  court  that  the  action  could 
proceed  against  .tibt  isisucanice  company  without  the  presence  of  the 
administrator  of  the  insured,  and  that  the  company  had  waived  the 
defect  of  parties  by  reason  of  not  having  set  up  the  defect  in  the 
answer  or  having  demurred.  The  Court  of  Appeals  said  that  while 
the  statute  does  not  in  terms  prohibit  the  court  from  determining 
the  controversy,  unless  all  the  necessary  parties  ace  brought  in, 
that  is  impliedly  commanded,  and  is  the  established  practice  in  all 
equitable  actions.  Mahr  v.  Norwicfh  Union  F.  Ins.  Society,  1S7 
N.  y.  452,  28  N.  E.  391 ;  Peyser  v-  Weadt,  87  N.  Y.  ^23,;  Sherman  v. 
Parish,  53  N.  Y.  483.;  Van  Epps  v..  Van  Deusen,  4  JPaige,  64,  25 
Am.  Dec.  516.  "A  court  of  equity  always  seeks  to  do  complete 
justice,  and  to  make  its  judgments  so  full  and  comprehensive  as  to 
quiet  the  controversy  in  all  its  aspects  and  as  to  all  persons.  Thus 
evQTy  ome-who  is  opnipelled  to  obey  its  decxtee  is  ptrotected,  further 
litigation  is  prevented,  and  the  unseemly  spectaide  of  inconaisteat 
Judgments  rendered  by  the  same  court  as  avoided.  The  plaintiff 
insists  that  the  rights  of  the  personal  representatives  are  not 
prejudiced  by  the  judgment  appealed  from,  because  they  are  not 
bound  by  it,  and  can  still  recover  upon  the  policy,  natwithstanding 
the  judgment  of  reformation  rendered  in  this  action.  This  might 
lead  to  inconsistent  judgments  and  a  double  recovery." 
The  submission  should  be  dismissed,  without  costs. 

HATCH,  J.,  concurs.    INGRAHAM  and  McLAUGHLIN,  JJ., 
concur  in  result 


IB  re  LONG  BEACH  lii^ND  t:;0. 

.(Supreme  Court,  Appellate  Dlvlsien,  Second  Bepartmeirt    June  2S,  1005.) 

1.  Taxation  —  Assessment  —  Outstanding  Leases  —  Consideration  bt  Ab- 


The  validity  of  a  lease  of  property  subject  to  assessment  cannot  be 
questioned  by  tbe  assessors  or  by  the  court  in  areviewlng  the  asseesinent, 
but  the  lease  must  be  treated  as  binding,  and  tbe  essessment  made  with 
reference  thereto. 

2.  Same— Review  of  Assessments— TALUiB  or  Pbopbbtt. 

Where  assessors,  in  their  retnrn  to  a  writ  of  certiorari  to  review  an  as- 
sessment, state  that,  if  petitioner's  contention  is  upheld,  they  will  not  re- 
gnire  proof  of  value,  but  will  consent  to  tbe  entry  of  <an  order  fixing  the 
value  at  the  sum  q;>e£ified  in  the  petitioner's  protest.  It  is  proper  for  the 
court,  on  reducing  the  assessment  in  accordance  with  petitioner's  conten- 
tion, to  accept  the  sum  specified  in  the  assessor's  return  as  the  value  of 


the  i)iroc>ert9C,  without  further  inquiry  into  that  subject 
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Appeal  irom  .Special  Term,  Nassau  County. 

Certiorari  by  flie  .Long  Beach  Land  Company  against  William 
H.  S.  Smith  and  others,  assessors  of  the  town  of  Hempstead.  From 
an  order  reducing  petitioners'  assessment,  th£  Assessors  appeal. 
Affirmed. 

See  91  N.  Y.  Supp.  503. 

Argued  brfope  BARTLETT,  WOODWARD,  RICH,  and  MIL- 
LER, JJ. 

George  Wallace,  for  appellants. 

Fred  Ingraham,  for  respondent  Long  Beach  Land  Co. 

WILLARD  BARTLETT,  J.  The  lands  ol  the  respondent, 
Tsrhich  the  assessprs  valued  at  $200,000  for  purposes  of  taxation,  are 
subject  to  certain  leases  originally  made  by  the  town  of  Hempstead 
to  Thomas  R.  Sharp  foir  a  term  ol  50  years  from  March  6,  1880. 
The  assessors,  in  making  their  valuation,  treated  these  leases  as 
null  and  void.  They  set  out  in  their  return,  however,  that  should 
it  be  decided  hy  the  court  that  the  Long  Beach  I^nd  Company  was 
not  entitled  to  possession  and  use  of  the  premises  so  assessed,  by 
reason  of  the  existence  of  these  leases,  they  would  regard  the  sum 
of  $200,000  as  too  high  a  valuation  to  be  put  on  the  lands ;  and  they 
further  say,  "if  so  decided  by  the  court,"  they  will  not  put  the  peti- 
tioner to  the  trouble  of  offering  proof  of  value,  but  will  consent  to 
the  entry  of  an  order  fixing  the -value  at  $60,000,  th«  sum  specified 
in  the  protest  of  the  Long  Beach  Land  Company. 

As  was  pointed  out  by  the  learned  judge  who  Tieard  the  case  at 
Special  Term,  there  is  no  dispute  that  the  tenant  under  these  leases 
is  in  possession,  and  thait  possession  thereunder  has  been  main- 
tained without  question  since  1880.  W-e  agree  with  him  that  it  was 
the  duty  of  the  officers  to  recognize  this  ♦existing  situation,  and  to 
make  their  assessment  with  Teference  to  it.  The  court  could  not 
determine  the  validity  of  the  leases — ^a  question  solely  of  equitable 
cognizance — in  this  special  statutory  proceeding,  or  in  the  absence 
of  the  town  of  Hempstead  and  the  tenant  as  parties.  It  seems  quite 
clear,  therefore,  that  the  court  below  was  right  in  holding  :that  the 
assessors  should  have  treated  the  leases  as  in  force.  If  this  is 
so,  it  is  manifest  that  the  valuation  of  $200,000  was  excessive.  The 
assessors  themselves  concede  as  much,  and  avowed  in  their  return 
their  readiness  to  assent  to  a  reduction  to  $60,000  unless  the  leases 
were  condemned.  The  counsel  who  represents  them  on  this  appeal, 
howesver,  insists  that  this  consent  is  not  binding,.and  the  main  ques- 
tion in  the  case  is  whether  the  Special  Term  judge  acting  thereon 
was  r^ht  in  reducing  the  valuation  to  $60,000,  or  whether  he  should 
have  taken  testimony  as  to  the  value  of  the  land  subject  to  the 
leases.  We  do  not  think  that  he  erred  in  adopting  $50,000  as  the 
true  value.  We  think  the  statement  which  has  been  quoted  from 
the  return  of  the  assessors  .is  equivalent  to  a  jswom  declaration  by 
those  officers  that  in  their  judgment  the  value  of  the  lands  to  be 
taxed,  assuming  them  to  be  subject  to  the  leases,  was  only  $60,000. 
In  view  of  such  a  declaration  from  the  officers  chaqged  with  the 
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duty  of  fairly  and  honestly  fixing  the  value  for  purposes  of  assess- 
ment, there  seems  to  have  been  no  necessity  for  further  judicial 
inquiry  at  the  instance  of  the  assessors. 

For  these  reasons,  we  think  the  order  appealed  from  should  be 
affirmed. 

Final  order  affirmed,  with  $10  costs  and  disbursementB.    All  concur. 


LBS  ▼.  INORAHAM. 
(Supreme  Oourt,  Appellate  Division,  Second  Department    June  28»  1905.) 

1.  Landlobd  and  Tbnani^Dxfegtb  in  Pbemises^Injuby  to  Tenant's  Guest 

— CONTBIBUTOBT  NEOLIGENCE— QUESTION  FOB  JUBT* 

The  fact  that  plaintiff,  who  resided  with  a  tenant  in  defendant's  apart- 
ment house,  was  injured  while  walking  down  the  common  stairway  at 
night  after  the  gas  was  out,  without  relighting  it,  knowing  that  the  car- 
peting on  the  stairway  was  defective,  does  not  show  contrihutory  negli- 
gence, as  a  matter  of  law. 

[Bd.  Note.— For  cases  in  point,  see  vol.  82,  Gent  Dig.  Landlord  and 
Tenant,  §1  648,  680.] 

2.  Sams— Cause  of  Injubt. 

Whether  the  ailments  of  which  the  plaintiff  complained  were  due  to 
her  fall  was,  on  conflicting  evidence,  a  question  for  the  Jury. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Mary  Lee  against  Winifred  A.  Ingraham.  From  a 
judgment  in  favor  of  plaintiff,  and  an  order  denying  a  motion  for 
a  new  trial,  defendant  appeals.    Affirmed. 

Argued  before  HIRSCHBERG,  R  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  RICH,  JJ. 

George  G.  Reynolds,  for  appellant. 
James  C.  Cropsey,  for  respondent. 

WILLARD  BARTLETT,  J.  The  main  question  in  this  case  is 
whether  the  plaintiff  proved  enough  to  justify  the  jury  in  exonerat- 
ing her  from  contributory  negligence.  She  resided  with  her  sister, 
who  was  a  tenant  in  an  apartment  house  belonging  to  the  defend- 
ant. A  young  cousin  also  resided  with  this  sister.  The  plaintiff 
was  sitting  up  late  at  night  to  let  him  in,  and  upon  his  arrival  she 
endeavored  to  operate  the  automatic  apparatus  whereby  the  front 
door  was  usually  opened,  but  found  that  it  would  not  work.  There- 
upon she  called  to  her  cousin,  telling  him  that  she  would  come 
down  herself  and  open  the  door.  The  carpet  on  the  common  stair- 
way which  she  then  undertook  to  descend  was  very  much  worn 
on  the  edges  of  several  of  the  steps,  "and  on  one  or  two  of  them 
the  carpet  stood  out  from  the  edge  of  the  step  like  a  pocket."  The 
plaintiff  was  aware  of  this  condition  of  things,  but  nevertheless, 
while  going  down  in  the  dark  on  this  occasion,  caught  her  heel 
in  the  carpet,  and  was  thrown  down  and  injured.  That  the  defend- 
ant was  legally  chargeable  with  negligence  on  account  of  the  danger 
created  by  the  existence  of  the  holes  in  the  stair  carpet  is  quite 
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apparent,  but,  in  view  of  the  plaintiff's  knowledge  that  the  holes 
were  there,  did  the  evidence  in  her  behalf  suffice  to  warrant  a  find- 
ing that  she  was  free  from  fault  contributing  to  the  accident,  or 
must  she  be  deemed  to  have  been  guilty  of  contributory  negligence, 
as  matter  of  law?  The  circumstances  that  bear  on  this  question 
are  stated  by  the  plaintiff  as  follows : 

"I  called  down  and  told  him  I  would  come  down  and  open  the  door.  Well, 
I  started  downstairs  to  open  the  door;  came  down  carefully.  Came  down 
very  carefully,  step  after  step,  with  my  left  hand  on  the  banister,  until  I 
came  to  the  last  flight  of  stairs — ^tfaat  is,  the  first  flight  in  front  of  the  street 
—and,  as  I  turned  the  newel  post,  I  had  to  go  down  Just  one  step  from  the 
platform  before  I  could  get  my  hand  on  the  banister.  I  had  my  hand  on  the 
banister  when  I  made — when  I  went  to  step  down  on  the  second  step— and, 
as  I  attempted  to  put  my  right  foot  out  another  step,  my  heel  caught  in  the 
carpet  and  I  was  thrown,  and  that  is  all  I  remember  after  that  There  was  no 
light  in  the  hall  at  that  time.  No  gaslight  lit,  nor  any  light  from  any  other 
place  or  direction  at  all.  It  was  a  very  dark  night  It  had  rained  that  day 
and  night" 

In  answer  to  an  inquiry  by  counsel  as  to  what  she  did  to  avoid 
getting  caught  by  the  carpet,  the  plaintiff  further  said : 

"Well,  I  came  down  carefully.  Of  course,  I  knew  the  condition  of  the  car-  - 
pet,  and,  as  there  were  no  lights,  I  came  down  very,  very  carefully,  picked 
my  way,  and  kept  my  left  hand  on  the  banister  all  the  way  down  until  I 
tripped.  We  had  nothing  but  a  very  large  parlor  lamp  in  our  apartment, 
which  it  would  simply  be  impossible  for  me  to  carry.  I  had  never  been  down 
that  flight  of  stairs  in  the  nighttime  before,  after  the  gas  had  been  put  out*' 

The  learned  counsel  for  the  appellant  argues  that  the  plaintiff's 
statement  that  she  was  very,  very  careful  amounts  to  nothing. 
It  may  be  conceded  that  if  this  assertion  stood  alone,  being  merely 
a  conclusion  based  on  undisclosed  facts,  it  would  hardly  be  enough 
to  constitute  satisfactory  proof  that  the  plaintiff  had  exercised 
the  care  of  an  ordinarily  prudent  person.  But  the  plaintiff's  decla- 
ration that  she  descended  the  stairs  carefully  does  not  stand  alone. 
It  is  supplemented  and  made  specific  by  her  further  testimony 
to  the  effect  that  she  came  down  step  by  step — importing  slowness 
and  deliberation — and  picked  her  way,  and  kept  her  left  hand  on 
the  banister  all  the  way  down  until  she  fell.  These  certainly  were 
some  acts  importing  the  exercise  of  prudence.  She  might,  it  is 
true,  have  observed  greater  precaution  by  lighting  the  gas  in  the 
hall  before  she  started  to  go  down;  and,  if  the  jury  had  imputed 
imprudence  to  her  on  this  account,  the  court  would  not  interfere 
with  their  conclusion  of  fact  to  that  effect.  I  do  not  think,  how- 
ever, that  her  failure  in  this  respect  rendered  her  chargeable  with 
contributory  negligence,  as  matter  of  law,  or  required  the  court 
to  take  the  question  away  from  the  jury.  As  was  said  in  Peil  v. 
Reinhart,  127  N.  Y.  381,  385,  27  N.  E.  1077,  1078,  12  L.  R.  A.  843: 

"Her  previous  knowledge  of  the  condition  of  the  passageway  on  the  stairs 
imposed  upon  her  the  di^ty  to  exercise  a  greater  degree  of  care  than  other- 
wise may  have  been  required  of  her.  •  ♦  •  And  while  the  question  may 
have  been  a  close  one  of  fact,  it  could  not  properly  be  held,  as  matter  of  law, 
that  the  plaintiff  was  guilty  of  contributory  negligence." 

The  action  of  the  trial  judge  in  refusing  to  dismiss  on  this  ground 
is  also  sustained  by  the  case  of  Kenney  v.  Rhinelander,  28  App. 

Digitized  byCjOOQlC 


286l  94  NEW  YOBK  SUPPLEMENT  (Sup.  Ct^ 

and  128  New  York  State  Reporter 

Div.  246,  50  N.  Y.  Supp.  1088,  affirmed  163  N.  Y.  376,  67  N.  E.  1114;. 

The  defendant  contended  upon  the  trial,  and  introduced  testi- 
mony tending  to  prove,  that  the  ailments  of  which  the  plaintiff 
complained  were  due,  not  to  her  fall  upon  the  stairway,  but  to  an 
antecedent  cause;  The  evidence  on  this  subject  was  rather  con- 
fiicting,  and  not  so  clear  and  conclusive  as  to  compel  the  adoption 
of  the  defendant's  view. 

The  testimony  as  to  the  plaintiff's  fondness  for  society  before 
the  accident,  which  is  criticised  in  the  brief  for  the  appellant  as 
having  been  improperly  received,  can  hardly  have  done  any  harm,, 
as  the  motion  to  strike  it  out  was  promptly  granted  in  the  first 
instance,  and  it  was  promptly  stricken  out  by  the  court  without  any 
motion  by  counsel  in  the  second  instance,  and  the  jury  were  dis- 
tinctly and  immediately  directed  to  disregard  it. 

We  find  nothing  in  this  case  which  would  warrant  us  in  inter- 
fering with  the  result  reached  below.  It  follows  that  there  must 
be  an  affirmance. 

Judgment  and  order  af&rmed,  with  costs.    All  concur. 


In  re  WABBBN. 

(Supreme  Gburt,  Appellate  Division,  First  Department.    Jime  23,  1905.) 

1.  DscEDisNTs'  Estates— Assets— PfiocEKDs  ov  Judgment  on  FIkench  Spolia- 
tion Claims— RioHT  of  Nferr  of  Kin. 

An  admlnlstiattoF  wlttL  will  annexed,  dealing  with  the  proceeds  of  a 
Judgment  against  the  fedesal  government  In  favor  of  his  testator  baaed 
on  a  French  spoliation  claim,  as  if  they  were  an  asset  of  the  estate  of 
the  testator,  does  not  thereby  deprive  the  next  of  kin  of  their  interesta 
therein. 

a.  Samb— BxEOxrriON  against  Administrator— Accounting. 

Where,  on  application  for  leave  to  issue  execution  on  a  Judgment 
against  an  administrator;  it  appeara  that  the  fund  held  by  the  adminis- 
trator consists  of  a  part  of  the  proceeds  of  a  Judgment  against  the  gov* 
ernment  in  favor  of  the  decedent,  based  on  a  French  spoliation  claim,  and 
the  affidavit  of  the  administrator  expressly  avers  that  there  is  not  prop- 
erty In  his  bands  applicable  to  the  Judgment,  the  court  should  direct  an 
accounting  under  Code  Glv.  Proa  fi  2725,  subd.  1,  allowing  in  proceedings 
against  an  administrator  by  a  Judgment  creditor  for  an  execution,  as 
prescribed  by  section  1826,  the  making  of  an  order  requiring  the  executor 
to  render  an  intermediate  account,  so  as  to  enable  the  court  to  determine 
whether  the  proceeds  of  the  Judgment  against  the  government  constitute 
assets  of  the  estate  of  the  decedent 

Appeal  from  Surrogate's  Court,  New  York  County. 

Application  by  Charles  J.  Warren  for  leave  to  issue  execution  on 
a  judgment  against  Titus  C.  Hammond,  as  administrator  with  will 
annexed  of  Thomas  J.  Christophers,  deceased.  From  a  decree 
granting  the  application,  the  administrator  appeals.     Reversed. 

On.  t2ie  2dtti  of  Mlarch,  1905,  one  of  the  surrogates  of  the  county  of  New 
York,  on  the  application  of  Charles  J.  Warren,  issued  an  order  requiring  Titus 
G.  Hammond,,  as  administrator  with  the  will  annexed  of  Thomas  Y.  J.  Christo- 
phers, deceased,  to  show  cause  why  an  application  made  by  the  said  Warren, 
for  leave  to  Issue  execution  upon  a  Judgment  should  not  be  granted.    The  or- 
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dfir  was  mada  upon  an  affidavit  of  tbe-  attorney  for  Warren,  setting  forth^ 
amon^  other  things,  that  a  judgment  was  recovered  by  said  Warren  on  the 
28th  of  February,  1905,  against  Titus  O.  Hammondi  as  adnrfnistrator  vrtth 
the  will  annexed  of  Thomas  V.  J.  Christophers;  that  the  judgment  was  against 
that  defiendant  in  his  representative  capacity ;  that  the-  action  in  which  the 
judgment  was  recovered  was  brought  upen  promfssory  notes  of  the  said  Chris- 
tophers; that  such  judgment  remains  unpaid,  although  there  are  sufficient 
assets  of  tbe  decedent  In  the  possession  of  the  defendant,  or  under  his  control, 
applicable  to  the  judgment ;  that  the  assets'  of  the  estate  in  the  possession^ 
of  the  defendant  on  the  16th  day  of  April,  1908,  consisted  of  the  sum  of  $17,- 
282,  which  was  paid  by  the  government  of  the  United  States  to  the  defend- 
ant, as  administrator  of  Christophers'  estate  In  fViIl  settlemecit  of  the  claim 
of  such  estate  "against  the  United  States  for  t^e  loss  of  the  ship  Ganges, 
otherwise  known  as  the  'French  Spoliation*  Claims'  " ;  that  Immediately  upon 
the  payment  of  the  money  to  the  defendant  by  the  United  States  Warren 
filed  ft  9lalm  against  the  estate  of  the  deceased,  which  was  rejected  by  the 
administrator,  and  thereupon  the  action  above  referred  to  was  begun  against 
the  admintotrator  on  the  rejected  claim,  and  that  action  resulted  in  favor  of 
the  plalntllf  therein,  as  above  set  forth ;  that  letters  of  administration  with 
the  will  annexed'  were  issued  to  Hammond  by  the  Surrogate's  Court  of  the* 
county  of  New  York  tn  1901 ;  tiiat  Hammond  is  a  nonresident  of  the  state 
of  New  York.  On  the  return*  of  the  order  to  show  cause,  Hammond,  the  ad- 
nrinistrator  with  the  will  annexed,  appeared,  and  presented  an  answer  or 
aaswerini^  affidavit  in  which  he  sets  fbrth  his  appointment  as  administrator 
with  the  will'  annexed,  and  admits  the  recovery  of  the  judgment  against  him 
in  favor  of  Charles  J.  Warren;  and,  after  making  certain  denials,  further 
aets  forth  that  he  received  notice  of  the  claim  of  Warren,  but  that  prior  there- 
to' he  (administrator),  with  all  other  parties  interested  in  the  estate  of  Thomas 
V.  J.  Christophers^  with  the  exception  of  Warren,  entered  into  a  certain  agree- 
ment, which  Is  annexed  to  his  answer  or  affidavit.  By  that  Instrument  it 
appears  that  the  parties  thereto,  namely,  the  residuary  legatees  named  In  the 
last  will  and  testament  of  Christophers,  and  the  widow  and  only  heir  at  law 
and  next  of  kin  of  said  Christophers,  and  Hammond,  the  administrator  with 
the  will  annexed,  agreed  that  a  certain  Ftench  spoliation  daim  arising  out 
of  the  seizure  of  the  ship  Ganges,  amounting  to  ^7,268,  had  been  awarded 
by  the  United  Sftates  Court  of  Claims  and  a  judgment  therefor  rendered 
against  the  United  States  in  a  proceeding  had  before  said  Court  of  Claims  to 
Thomas  V.  J^  Christophers,  and  the  Congress  of  the  United  States  has  duly 
appropriated  the  sum  of  ^7,263  for  the  payment  of  said  claim,  payable  to  the 
said  Titus  C.  Hammond,  as  said  administrator;  that  Christophers  died  a 
resident  of  the  county  of  New  York  in  1890,  leaving  his  next  of  kin  and  a 
last  will  and  testament  duly  admitted  to  probate  in  1890,  and  that  in  the  will 
Christophers  made  provision  for  his  widow  and  son;  that  It  Is  necessary, 
before  the  claim  can  be  paid  to  Hammond,  as  administrator,  by  the  Treasurer 
of  the'  United  States,  that  competent  proof  be  adduced  before  the  Court  of 
Claims  that  there  is  next  of  kin  surviving  Thomas  V.  J.  Christophers,  de- 
ceased, and  that  Hammond  represents  the  next  of  kin ;  that  Charles  C.  Blair 
was  retained  by  Christophers  to  prosecute  tiie  said  claim  in  the  Court  of 
Claims  upon  the  agreement  and  stipulation  that  Blair  was  to  receive  as  com- 
pensation 35  per  cent  of  any  siun  which  might  be  awarded  or  secured  to 
Thomas  V.  J.  Christophers  orchis  estate,  and  that  Blair  prosecuted  the  said 
claim  to  a  successful  conclusion ;  that  in  the  course  of  the  proceedings  in  the 
Ceurt  of  GlaimB,  in  order  to  determine  the  rights  of  conflicting  claimants  to 
the  sum  to  be  awarded  by  reason  of  the  seizure  of  the  ship  Ganges,  a  stipu- 
lation wa»  made  by  the  parties  before  the  Court  of  Claims  that  one  J.  B.  Van 
Wagenen  should  receive  a  certain  proportion  of  any  award  which  might  be 
made  by  the  said  Court  of  Claims,  and  that  after  making  such  stipulation 
further  oppoedtlon  on  tbe  part  of  the  Interests  represented  by  Van  Wagenen 
was  withdrawn ;  that,  in  order  to  facilitate  the  payment  of  the  award  to  the 
administrator,  and  to  distribute  the  same  among  the  parties  thereto  entitled, 
"It  Is  hereby  muttrally  agreed  that  the  following  conditions  and  agreements 
should  be  binding  upon  all  the  parties  hereto,  and  shall  be  in  consideration  for 
the  wftiviag  oQ  any  and  all  further  cialaia  of  anj^  kind  and  nature  upon  said 
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estate,  or  upon  said  fond  not  herein  described,  expressed,  or  stipulated."  It 
was  further  agreed,  among  other  things,  that  the  amount  of  the  claim  should 
be  collected  by  a  certain  time  named ;  that  out  of  the  award  of  $17,263  $5,179 
should  be  paid  to  Charles  H.  Blair ;  that  there  should  be  paid  to  the  legatees 
under  the  will  of  Christophers  $200,  to  Yates,  attorney,  for  his  services  for 
the  administrator,  $700,  to  Titus  C.  Hammond,  for  fees  and  disbursements, 
$500,  to  the  widow,  Mary  L.  Christophers,  and  William  W.  Christophers,  the 
sum  of  $2,500 ;  and  then  It  was  expressly  understood  and  agreed  that,  should 
any  other  claim  which  Is  at  present  unknown  be  presented  against  the  estate 
of  Christophers  within  six  months  of  the  distribution  of  the  net  amount  of 
the  claim  awarded  by  the  Court  of  Claims,  after  deducting  the  expenses  of 
collecting  the  same,  and  such  claim  or  claims  should  be  proved  and  allowed  by 
the  surrogate  of  the  county  of  New  York,  the  parties  to  the  agreement  other 
than  the  Van  Wagenen  interest  who  have  received  In  satisfaction  of  their 
claim  or  Interest  a  sum  in  excess  of  $500  will  contribute  pro  rata  towards 
the  payment  of  said  claim,  not,  however,  to  exceed  the  amount  received  by 
them,  and  will  to  that  extent  indemnify  the  administrator  by  their  under- 
taking in  writing.  The  administrator  then  set  up  in  his  answer  or  affidavit 
that  thereafter  and  under  the  terms  of  the  agreement  he  received  the  sum 
of  $7,855,  and  that  that  is  the  only  sum  of  money  or  asset  of  any  nature  or 
kind  whatever  that  has  come  into  his  hands  as  administrator;  that,  after 
receiving  such  sum  of  $7,855,  he  paid  $7,655,  in  accordance  with  the  terms 
of  the  agreement,  such  money  being  paid  to  the  persons  entitled  to  receive 
the  same  under  the  stipulation,  exclusive  of  the  legatees  under  the  will,  other 
than  the  residuary  legatees,  and  the  balance  of  $200  remaining  in  his  hands, 
under  the  terms  of  the  stipulation,  was  paid  by  him  to  the  legatees;  that 
he  has  paid  to  the  legatees  mentioned  in  the  will,  other  than  the  residuary 
legatees,  the  sum  of  $125,  leaving  in  his  hands  the  sum  of  $75.  It  Is  then 
set  forth  as  follows :  "The  said  Titus  C.  Hammond  further  alleges  that  there 
is  not  money  or  other  property  of  the  estate  of  said  Thomas  V.  J.  Christo- 
phers, deceased,  applicable  to  the  payment  or  satisfaction  of  the  said  Charles 
J.  Warren's  claim,  and  that  there  has  not  been  since  said  claim  was  presented, 
and  that  the  only  estate  now  in  bis  hands  as  administrator  is  the  sum  of 
$75,  which  is  due  to  legatees  as  herein  set  forth."  After  hearing  the  ap- 
plication, the  surrogate  granted  the  motion  for  leave  to  issue  execution,  and 
from  the  order  entered  thereupon  the  administrator  with  the  will  annexed  ap- 
peals. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHLIN,  PATTER- 
SON, INGRAHAM,  and  LAUGHLIN,  JJ. 

L.  Dennis,  for  appellant. 

Isaac  N.  Miller,  for  respondent.  . 

PATTERSON,  J.  It  will  be  seen  from  the  foregoing  statement 
that,  although  Hammond,  as  administrator,  entered  into  an  agree- 
ment by  which  a  distribution  of  the  moneys  he  received  has  been 
made  to  various  parties,  including  legatees  under  the  will  of  Thom- 
as V.  J.  Christophers,  yet  it  is  insisted  by  him  that  such  moneys  are 
not  assets  of  the  estate  of  his  decedent.  If  is  alleged  in  the  affidavit 
of  Warren  that  the  $17,263  was  received  by  Hammond  in  settlement 
of  a  claim  against  the  United  States  for  the  loss  of  the  ship  Ganges, 
being  one  of  those  claims  known  as  the  "French  Spoliation  Claims." 
The  administrator  insists  that  under  the  acts  of  the  Congress  of 
the  United  States  and  under  the  decisions  of  the  Supreme  Court  of 
the  United  States  construing  those  statutes  the  fund  which  he  re- 
ceived is  not  an  asset  of  the  estate  of  Christophers,  but,  on  the 
contrary,  is  a  gift,  gratuity,  or  bounty  made  or  given  by  the  United 
States;  and  that  the  creditors  of  the  decedent  have  no  right  or  in- 
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terest  therein,  it  belonging  exclusively  to,  and  being  for  the  sole 
benefit  of,  the  next  of  kin  of  the  decedent ;  and  hence  it  is  argued 
that  the  moneys  are  not  available  to  the  creditors  of  Thomas  V.  J. 
Christophers.  It  appears  also  that  Hammond  has  distributed  the 
moneys,  or  some  of  them,  under  the  will  of  Christophers,  and  has 
treated  them  to  some  extent  as  if  they  were  assets  of  his  estate; 
but  that  has  been  done  apparently  with  the  consent  of  the  next  of 
kin,  and  by  an  agreement  to  which  they  were  parties.  In  the  order 
appealed  from  it  is  recited  as  follows : 

"And  it  appearing  to  my  satisfaction  that  the  assets  of  the  said  estate  are 
sufficient  to  paj  the  said  Judgment  in  full,  it  is  *  *  *  ordered  that  the 
Bald  motion  be,  and  the  same  is  hereby,  granted,  and  the  said  Charles  J. 
Warren  is  hereby  permitted  to  Issue  execution  upon  the  said  Judgment  In 
due  form  of  law  in  his  favor  and  against  the  said  administrator  to  collect 
the  sum  of  two  thousand  four  hundred  fifty-one  and  os/ioo  ($2,451.08)  dollars, 
with  Interest  thereon  from  the  27th  day  of  February,  1905." 

This  adjudication  is  conclusive  evidence  (except  on  appeal)  that 
there  are  sufficient  assets  in  the  administrator's  hands  to  satisfy 
the  sum  for  which  the  order  permits  the  execution  to  issue.  Sec- 
tion 2552,  Code  Civ.  Procs  We  are  of  opinion  that  there  was  not 
enough  in  the  proof  before  the  surrogate  to  authorize  the  order 
made.  The  proceeding  is  taken  under  sections  1825  and  1826  of 
the  Code  of  Civil  Procedure.  By  the  first  section  it  is  enacted  that 
an  execution  shall  not  be  issued  upon  a  judgment  for  a  sum  of 
money,  against  an  executor  or  administrator  in  his  representative 
capacity  until  an  order  permitting  it  to  be  issued  has  been  made  by 
the  surrogate  from  whose  court  the  letters  were  issued.  Such  an 
order  must  specify  the  sum  to  be  collected,  and  the  execution  must 
be  indorsed  with  a  direction  to  collect  that  sum.  So  far  the  pro- 
ceeding is  regular.  By  section  1826  it  is  provided,  however,  that, 
where  it  appears  that  the  assets,  after  payment  of  all  sums  charge- 
able against  them  for  expenses  and  for  claims  entitled  to  priority 
as  against  the  plaintiff  are  not  or  will  not  be  sufficient  to  pay  all  the 
debts,  legacies,  or  other  claims  of  the  class  to  which  the  plaintiff's 
claim  belongs,  the  sum  directed  to  be  collected  by  the  execution 
shall  not  exceed  the  plaintiff's  just  proportion  of  the  assets.  No 
preference  can  be  given  to  a  judgment  creditor  under  this  section. 
Schmitz  V.  Langhaar,  24  Hun,  168,  affirmed  88  N.  Y.  503. 

We  think  there  was  not  enough  before  the  surrogate  on  this 
application  to  justify  the  finding  that  there  were  in  the  hands  of  the 
administrator  assets  sufficient  to  pay  in  full  the  Warren  claim. 
It  is  a  very  serious  question  whether  the  amount  paid  to  the  ad- 
ministrator with  the  will  annexed  is  an  asset  of  Christophers'  estate 
at  all;  but  we  are  not  called  upon  to  determine  that  now,  in  the 
absence  of  the  record  of  the  judgment  in  the  Court  of  Claims.  That 
the  administrator  with  the  will  annexed  may  have  dealt  with  some 
of  the  proceeds  of  that  judgment  as  an  asset  is  not  conclusive  upon 
the  question.  He  could  not  deprive  the  next  of  kin  of  their  interest 
in  that  fund  by  any  act  of  his,  and,  if  he  has  distributed  the  money 
under  the  terms  of  the'will  of  Christophers,  with  the  assent  of  the 
next  of  kin,  if  the  money  belonged  to  them,  that  does  not  convert 
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the  fund  into  an  asset  of  the  estate.  To  entitle  the  petitioner  to 
have  execution  issue  upon  his  judgment  he  is  required  to  show 
either  that  the  representative  has  funds  of  the  estate  on  hand  ap- 
plicable to  the  payment  of  the  judgment  which  he  refuses  to  apply, 
or  that  funds  of  the  estate  have  been  misapplied  which  should  have 
been  devoted  to  the  payment  of  the  judgment.  Matter  of  Gall,  40 
App.  Div.  114,  67  N.  Y.  Supp.  835. 

It  is  not  satisfactorily  shown  here  that  the  funds  arising  out  of 
the  payment  to  the  administrator  of  this  French  spoliation  claim 
is  an  asset  of  Christophers'  estate.  It  is  alleged  to  be  so  in  the 
affidavit  of  the  judgment  creditor,  but  the  answering  affidavit  plain- 
ly sets  forth  that  there  is  not  money  or  other  property  of  the  estate 
of  Christophers  applicable  to  the  payment  or  satisfaction  of  War- 
ren's claim.  We  think  this  is  an  eminently  proper  case  for  an  ac- 
counting under  subdivision  1  of  section  2725  of  the  Code  of  Civil 
Procedure,  which  allows  proceedings  against  an  executor  or  ad- 
ministrator, where  an  application  has  been  made  by  a  judgment 
creditor  as  prescribed  in  section  1826 ;  and  the  surrogate  may,  in 
his  discretion,  make  an  order  requiring  an  executor  or  administrator 
to  render  an  intermediate  account.  On  such  an  accounting,  every- 
thing in  connection  with  the  award  made  by  the  Court  of  Claims 
may  be  inquired  into,  and  the  nature  of  that  award,  whether  con- 
stituting an  asset  of  the  Christophers  estate  or  not  may  be  deter- 
mined. It  is  true  that  an  order  to  account  is  within  the  discretion 
of  the  surrogate,  but  we  think  that  he  should  determine,  after  a  full 
disclosure  of  all  the  facts,  whether  the  Ganges  award  is  an  asset 
of  the  Christophers  estate,  and  that  the  order  should  be  reversed, 
without  prejudice  to  the  right  of  Warren,  as  a  judgment  creditor, 
to  take  such  proceedings  in  connection  with  his  application  for 
leave  to  issue  execution  or  otherwise,  as  he  may  be  advised. 

The  order  must  be  reversed,  with  costs  of  the  appeal  to  abide  the 
event. 

O'BRIEN,  P.  J.,  and  McLAUGHLIN  and  LAUGHLIN,  JJ.,  con- 
cur.   INGRAHAM,  J.,  concurs  in  result 


CULLEN  ▼.  NEW  YORK  TELEPHONE  CO. 
(Supreme  Court,  Appellate  DlvlsloDp  Second  Department    June  23,  1903.) 

Mandamus— Compelling  Telephone  Sbbtiob. 

A  telephone  company  had  been  informed  by  the  police  that  certain  prem- 
ises had  been  used  as  a  poolroom.  It  knew  that  a  telephone  It  had  in- 
stalled there  had  been  removed  therefrom  by  the  police.  When  a  person 
who  had  been  a  frequent  visitor  at  the  place  applied  for  new  service,  he 
was  told  to  write  a  letter  to  the  company  stating  that  he  would  not  use 
the  telephone  for  illegal  purposes,  and  to  give  a  reference,  and  the  matter 
would  be  taken  up  with  the  general  manager.  Held,  that  the  mandamus 
did  not  lie  to  compel  the  company  to  furnish  telephone  service  to  the 
applicant 

[Ed.  Note.— For  cases  in  point,  see  vol.  45,  Cent  Dig.  Telegraphs  and 
Telephones,  §  16.] 
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Appeal  from  Special  Term,  Kings  County 

Application  by  James  R.  Cullen  for  a  writ  of  peremptory  man- 
damus against  the  New  York  Telephone  Company  to  compel  it  to 
render  telephone  service  to  him.  From  an  order  denying  the  ap- 
plication, the  applicant  appeals.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  MILLER,  JJ. 

Louis  H.  Reynolds,  for  appellant. 
John  H.  Cahill,  for  respondent. 

WILLARD  BARTLETT,  J.  We  are  not  prepared  to  say  that 
the  discretion  of  the  learned  judge  at  Special  Term  was  improperly 
exercised  in  this  case  in  denying  the  appellant's  application  for  a 
peremptory  writ  of  mandamus  commanding  the  respondent  to  in- 
stall a  telephone  instrument  in  the  cigar  shop  of  the  appellant,  and 
to  render  him  the  customary  telephone  service  in  connection  there- 
with. The  writ  of  mandamus  will  not  issue  in  cases  of  doubtful 
right.  People  ex  rel.  Nicholl  v.  N.  Y.  Infant  Asylum,  122  N.  Y. 
190,  25  N.  E.  241,  10  L.  R.  A.  381.  Indeed,  it  may  often  properly 
be  refused,  in  the  exercise  of  judicial  discretion,  even  where  the 
applicant  has  a  cause  of  action  enforceable  in  a  suit  for  damages. 
The  papers  presented  to  the  court  at  Special  Term  in  this  case  set 
out  facts  and  circumstances  warranting  a  suspicion  on  the  part  of 
the  police  authorities  'that  the  premises  of  which  the  appellant's 
cigar  shop  form  a  part  were  used  for  pool-selling  purposes  prior 
to  the  beginning  of  his  tenancy,  and  also  indicating  his  presence  in  * 
and  about  the  place  so  frequently  as  to  justify  the  inference  that 
he  may  well  have  been  cognizant  of  the  fact  that  the  law  had  thus 
been  violated  there.  On  one  occasion  during  the  period  when  he 
was  a  frequent  visitor,  several  persons  were  arrested  by  the  police 
there  upon  the  charge  that  they  were  engaged  in  the  business  of 
selling  pools  on  horse  races,  in  violation  of  section  351  of  the  Penal 
Code.  A  telephone  instrument  which  had  been  installed  by  the 
respondent  for  the  service  of  an  express  cqmpany  had  been  removed 
by  the  police,  and  the  restoration  of  the  service  refused  without  the 
institution  of  any  legal  proceedings  to  compel  its  restoration.  In 
behalf  of  the  appellant  it  is  insisted  that  he  is  not  chargeable  with 
knowledge  of  these  transactions  antedating  his  tenancy ;  but,  as  I 
have  intimated,  his  frequent  visits,  which  are  stated  to  have  num- 
bered more  than  three  or  four  a  week  between  the  1st  day  of  March, 
1904,  and  the  12th  day  of  February,  1905,  render  it  somewhat  im- 
probable that  he  did  not  know  what  was  going  on.  However  this 
may  be,  it  is  to  be  noted  that,  according  to  the  appellant's  own  af- 
fidavit, the  refusal  of  the  respondent  to  furnish  him  with  a  telephone 
instrument  and  service  was  not  absolute  in  character.  His  ap- 
plication was  made  to  Mr.  W.  F.  Baker,  the  contracting  agent  of 
the  respondent,  who,  at  the  close  of  the  interview,  told  the  appel- 
lant's counsel  that  if  Mr.  Cullen  would  write  a  letter  to  the  tele- 
phone company  stating  that  he  would  not,  and  did  not  intend  to, 
use  the  telephone  for  illegal  purposes,  and  would  give  the  company 
a  reference,  "he  would  take  up  the  matter  with  the  general  man-  i 
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ager  of  the  company."  Under  the  circumstances,  this  does  not 
seem  to  us  to  have  been  an  unreasonable  requirement.  The  New 
York  Telephone  Company  had  been  informed  by  the  police  de- 
partment that  the  premises  had  been  used  as  a  poolroom.  It  was 
also  aware  that  a  telephone  which  it  had  previously  installed  there- 
in had  been  removed  therefrom  by  the  police.  The  officers  of  the 
company  might  not  unreasonably  apprehend  that  they  would  ren- 
der themselves  liable  for  aiding  and  abetting  a  violation  of  the  law 
if  they  furnished  further  telephone  service  to  the  premises  in  view 
of  this  information.  It  was  quite  proper,  therefore,  for  them  to 
request  the  assurance  from  the  appellant  which  the  contracting 
agent  suggested,  and  for  them  also  to  require  the  appellant  to  fur- 
nish a  reference  as  to  his  character.  The  action  of  the  corporation 
in  refusing  to  comply  with  the  appellant's  demand  until  the  assur- 
ance and  reference  thus  requested  should  be  supplied  was  not  a 
final  refusal.  The  statement  of  the  contracting  agent  that  he  would 
thereupon  take  up  the  matter  with  the  general  manager  of  the  com- 
pany was  a  promise  to  act  upon  the  application  thereafter  with  an 
open  mind  and  a  fair  consideration  of  the  whole  case,  such  as  might 
lead  the  company  to  put  in  the  desired  instrument  and  serve  the 
appellant  as  a  telephone  subscriber.  This  attitude  on  the  part  of 
the  defendant  corporation,  if  nothing  else,  justified  the  court  at. 
Special  Term  in  denying  the  appellant's  application  for  the  discre- 
tionary and  prerogative  writ  of  mandamus. 
The  order  appealed  from  should  be  affirmed. 

Order  affirmed,  with  $10  costs  and  disbursements.    All  concon 


BOWRON  et  al.  y.  DE  SELDINO. 

(Snpreme  Court,  Appellate  Division,  First  Department.    June  23,  1905.) 

QiFTS  INTEB  Vivos— Evidence— SuFFiciENCT. 

In  an  action  by  executors  to  compel  defendant  to  transfer  certain  stock 
certificates*  standing  in  his  name,  where  it  appeared  that  the  certificates 
were  in  testatrix's  possession  at  her  death,  and  that  they  had  been  pur- 
chased by  defendant  as  her  agent,  the  evidence  considered,  and  held  not 
to  establish  a  gift  of  the  certificates  as  asserted  by  defendant 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Clara  A.  Bowron  and  others,  as  executors  of  Ellen 
Josephine  Banker,  deceased,  against  Herman  De  Selding.  From 
an  order  entered  on  decision  after  trial,  defendant  appeals.  Af- 
firmed. 

Argued  before  McLAUGHLIN,  PATTERSON,  O'BRIEN,  IN- 
GRAHAM,  and  LAUGHLIN,  JJ. 

John  S.  Melcher,  for  appellant. 
Augustus  N.  Hand,  for  respondents. 

Mclaughlin,  J.  On  the  20th  of  February,  1903,  Ellen  Jose- 
phine Banker  died,  leaving  a  last  will  and  testament  which  was 
subsequently  admitted  to  probate,  and  letters  testamentary  issued 
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to  the  plaintiffs,  who  qualified  and  entered  upon  the  discharge  of 
their  duties  as  such.  At  the  time  of  her  death  she  had  a  safe  de- 
posit box  in  the  New  York  Safe  Deposit  Company,  in  which  were 
deposited  certain  securities  belonging  to  her,  among  which  the 
plaintiffs  found  2  certificates  of  stock  of  10  shares  each  of  the 
Bowling  Green  Trust  Company  (formerly  the  Produce  Exchange 
Trust  Company),  one  numbered  1275  and  the  other  1276,  each  bear- 
ing date  July  28,  1899,  standing  in  the  name  of  the  defendant,  who 
thereafter  was  requested  to  execute  an  assignment,  and  transfer 
the  same  to  the  plaintiffs  as  executors.  The  defendant,  upon  the 
ground  that  the  certificates  belonged  to  him  and  not  to  the  de- 
ceased, refused  to  execute  such  assignment  and  transfer,  whereupon 
this  action  was  brought  to  compel  him  to  do  so  and  to  account  for 
the  dividends  received. 

The  complaint  alleged  that,  for  the  purpose  of  purchasing  such 
stock,  Mrs.  Banker  drew  two  checks  for  $2,000  each,  to  the  order 
of  the  defendant  as  her  agent,  from  the  proceeds  of  which  he  pur- 
chased the  stock  in  question,  had  the  certificates  issued  in  his  indi- 
vidual name,  and  thereafter  delivered  them  to  her.  The  answer 
admitted  certain  allegations  of  the  complaint,  and  then  alleged,  as 
a  second  defense,  that  for  many  years  prior  to  the  death  of  Mrs. 
Banker  the  defendant  acted  as  her  confidential  adviser  and  agent, 
for  which  he  received  no  compensation  in  money;  that  as  such 
confidential  adviser  and  agent  he  rendered  to  Mrs.  Banker,  at  her 
request,  many  valuable  services,  for  which  she  several  times  of- 
fered in  various  ways  to  compensate  him;  that  the  certificates  of 
stock  mentioned  in  the  complaint  were  taken  out  in  his  name  by  her 
express  instructions ;  that  she  gave  them  to  him  by  way  of  and  as 
compensation  for  his  services;  that  he  retained  them  for  several 
months,  and  subsequently  sent  them  to  her;  that  she  thereupon 
notified  him  she  had  nothing  to  do  with  such  certificates,  and  that 
the  same  belonged  to  him ;  that  from  feelings  of  delicacy  he  never 
requested  her  to  return  them. 

The  real  issue  at  the  trial  was  whether  the  certificates  had,  in 
fact,  been  given  by  Mrs,  Banker  to  the  defendant.  There  was  no 
dispute  between  the  parties  but  what  the  same  were  purchased  and 
paid  for  by  Mrs.  Banker  through  the  defendant,  who  at  the  time 
was  acting  as  her  agent.  The  trial  court  found  that  Mrs.  Banker 
never  expressed  or  indicated  any  intention  to  give  the  certificates 
to  the  defendant;  that  there  was  no  agreement  or  understanding 
between  them  by  which  the  same  was  transferred  to  him  as  a  gift, 
or  as  compensation  for  services;  and  that  she  never  delivered  the 
same  to  him.  The  defendant  was  accordingly  directed  to  execute 
a  transfer  and  assignment  of  the  stock  to  the  plaintiffs,  and  to  pay 
them  $240,  the  dividends  conceded  to  have  been  received.  Judg- 
ment was  entered  accordingly,  from  which  defendant  appeals. 

I  think  the  judgment  should  be  affirmed.  The  evidence  fairly 
sustains  the  finding  of  the  trial  court  that  the  certificates  of  stock 
were  never  given  to  the  defendant;  and,  indeed,  a  slight  considera- 
tion of  it  demonstrates,  as  it  seems  to  me,  that  had  the  finding  been 
the  other  way  it  would  have  been  clearly  against  the  weight  of  e^^^lc 
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dcncc.  There  is  no  doubt  about  the  law  as  to  what  is  necessary  to 
constitute  a  valid  gift  inter  vivos.  It  is  a  delivery  by  the  donor  of 
the  subject  of  the  gift,  with  intent  to  at  once  vest  title  to  the  thing 
given  in  the  donee.  Gannon  v.  McGuire,  160  N.  Y.  476,  55  N.  E. 
7,  73  Am.  St.  Rep.  694;  Pickslay  v.  Starr,  149  N.  Y.  432,  44  N.  E. 
163,  32  L.  R.  A.  706,  52  Am.  St.  Rep.  740;  Callanan  v.  Clement,  18 
Misc.  Rep.  621,  42  N.  Y.  Supp.  514;  s.  c,  32  App.  Div.  631,  63  N.  Y. 
Supp.  1101,  affirmed  162  N.  Y.  618,  57  N.  E.  1105.  It  is  true,  after 
the  gift  has  been  perfected  by  delivery,  it  is  not  necessary  that  the 
donee  shall  retain  possession  of  the  property,  but  it  may  be  rede- 
livered to  the  donor  as  the  agent  of  the  donee  for x safe-keeping; 
but  it  is  equally  true  that  where  the  donor  is  dead,  and  the  thing 
g^ven  was  in  his  possession  at  the  time  of  his  death,  the  clearest 
evidence  of  the  gift  is  required,  and,  where  the  persons  stood 
in  a  confidential  relation  at  the  time,  then  the  burden  is  upon  the 
donee  to  show  the  necessary  facts  to  establish  the  gift.  Thus  it 
was  said  in  Nesbit  v.  Lockman,  34  N.  Y.  167 : 

"Where  persons  standing  In  a  confidential  relation  make  bargains  with  or 
receive  benefits  from  the  persons  for  whom  they  are  counsel,  attorney,  agent, 
or  trustee,  the  transaction  is  scrutinized  with  the  extremest  vigilance,  and 
regarded  with  the  utmost  jealousy.  The  clearest  evidence  is  required  that 
there  was  no  fraud,  influence,  or  mistake ;  that  the  transaction  was  perfectly 
understood  by  the  weaker  party;  and  usually  evidence  is  required  that  a 
third  and  disinterested  person  advised  such  party  of  all  his  rights.  The  pre- 
sumption is  against  the  propriety  of  the  transaction,  and  the  onus  of  estab- 
lishing the  gift  or  bargain  to  have  been  fair,  voluntary,  and  well  understood 
rests  upon  the  party  claiming,  and  this  in  addition  to  the  evidence  to  be  de- 
rived from  the  execution  of  the  instrument  conveying  or  assigning  the  prop- 
erty." 

See,  also,  Barnard  v.  Gantz,  140  N.  Y.  249,  35  N.  E.  430 ;  Case 
v.  Case,  49  Hun,  83, 1  N.  Y.  Supp.  714 ;  Adee  v.  Hallett,  3  App.  Div. 
308,  38  N.  Y.  Supp.  273 ;  Kissam  v.  Squires,  102  App.  Div.  636,  92 
N.  Y.  Supp.  873. 

Keeping  the  rule  in  mind,  and  applying  it  to  the  facts  of  this  case, 
it  at  once  becomes  apparent  that  the  proof  was  insufficient  to  sus- 
tain a  finding  that  Mrs.  Banker  intended  to  give  the  stock  in  ques- 
tion to  the  defendant.  In  purchasing  the  stock  the  defendant  acted 
as  her  agent,  and  the  fact  that  it  was  issued  in  his  name  is  of  no  im- 
portance, inasmuch  as  the  purchase  was  made  with  her  money,  and 
the  title,  therefore,  passed  directly  to  her.  Edwards  v.  Doolev, 
120  N.  Y.  640,  24  N.  E.  827.  On  the  10th  of  July,  1899,  the  defend- 
ant drew  for  Mrs.  Banker  two  checks  for  $2,000  each  upon  the 
Colonial  Trust  Company,  payable  to  the  order  of  H.  De  Selding, 
agent.  They  were  signed  by  Mrs.  Banker,  indorsed  "H.  De  Seld- 
ing, Agent,"  deposited  by  the  defendant  with  the  Knickerbocker 
Trust  Company  in  an  account  entitled  "H.  De  Selding,  Agent," 
and  were  paid  through  the  New  York  Clearing  House.  On  the 
same  day  the  defendant  drew  two  checks  on  his  account  "H.  De 
Selding,  Agent,"  with  the  Knickerbocker  Trust  Company,  for  $2,000 
each,  payable  to  the  Produce  Exchange  Trust  Company  in  payment 
of  the  stock  in  question,  for  which  he  on  that  day,  or  the  day  follow- 
ing, received  a  receipt  or  temporary  certificate  which  certified  that 
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Selding  Bros,  had  paid  $4,000  for  a  subscription  for  20  shares  of  in- 
creased capital  stock  of  the  Produce  Exchange  Trust  Company  at 
$200  per  share,  and  that  the  receipt  was  exchangeable  for  a  certifi- 
cate for  20  shares  when  issued.  This  receipt,  while  taken  out  in 
the  name  of  Selding  Bros,  (which  firm  was  composed  of  the  defend- 
ant and  his  brother),  was  indorsed  by  the  defendant  on  behalf  of 
Selding  Bros.,  and  direction  given  to  the  trust  company  that  when 
the  stock  was  issued  it  was  to  be  in  the  name  of  the  defendant.  It 
also  appeared  by  the  testimony  of  one  witness  that  the  temporary 
certificate  was  shown  to  Mrs.  Banker,  and  she,  on  the  11th  of  July, 
1899,  dictated  a  letter,  which  was  signed  by  the  defendant,  to  the 
trust  company,  to  the  effect  that  when  the  stock  was  issued  it  was 
to  be  in  the  name  of  the  defendant,  instead  of  Selding  Bros.  This 
is  relied  upon  as  some  evidence  of  an  intent  on  her  part  when  the 
stock  was  issued  to  give  it  to  the  defendant.  I  do  not  think  this 
evidence  is  entitled  to  the  consideration  claimed  for  it  by  the  ap- 
pellant's counsel.  The  defendant  was  the  agent  of  Mrs.  Banker. 
He  was  her  confidential  adviser,  and  it  was  through  him  that  the 
purchase  was  made.  Her  checks  in  payment  of  the  stock  were  to 
his  individual  order,  and  not  to  his  firm's,  and  for  this  reason  it  may 
well  be  that  she  desired  the  stock,  when  issued,  should  be  to  the 
one  to  whom  she  had  paid  the  money,  instead  of  another  to  whom 
nothing  had  been  paid.  The  defendant,  at  least,  attached  no  im- 
portance to  this  fact.  He  did  not  then  suppose,  because  she  had 
directed  the  stock  to  be  issued  in  his  name,  that  she  intended  to 
give  it  to  him,  as  appears  from  the  letter  which  he  wrote  to  her  on 
the  18th  of  July  following,  in  which  he  said : 

"I  succeeded  In  getting  the  twenty  shares  at  $200  per  share  of  the  stodc  of 
the  Produce  Exchange*  Trust  Company.  The  certificate  wUl  be  issued  some 
time  next  month.  I  have  receipt  for  the  same  now.  I  received  an  offer  of 
$217  for  the  stock.    If  you  desire  to  sell,  please  advise  me." 

The  certificates  of  stock  were  actually  received  from  the  trust 
company  between  the  28th  of  July  and  the  1st  of  August,  and,  ac- 
cording to  the  testimony  of  the  witness  heretofore  referred  to, 
were  shown  to  Mrs.  Banker,  who  told  defendant  to  "keep  them," 
and  they  were  thereupon  put  in  a  safe  in  his  office.  How  long  they 
remained  there  did  not  appear,  but  it  did  appear,  according  to  an 
allegation  of  the  defendant's  answer,  that  they  were  subsequently 
delivered  by  him  to  her.  Stress  is  laid  upon  the  words  "keep  them," 
alleged  by  this  witness  to  have  been  used  by  Mrs.  Banker,  but, 
taken  in  connection  with  the  other  facts,  they  were  insufficient  to 
show  an  intent  to  give.  Fiero  v.  Fiero,  6  Thomp.  &  C.  151.  Be- 
sides, the  testimony  of  this  witness  is  not  entirely  satisfactory. 
She  testified  that  Mrs.  Banker  saw  the  receipts  or  temporary  certifi- 
cates, and,  after  having  seen  them,  dictated,  in  the  presence  of  the 
defendant,  the  letter  signed  by  him  to  the  Produce  Exchange  Trust 
Company  asking  that  the  stock  when  issued  be  in  the  name  of  the 
defendant  instead  of  his  firm.  This  letter  was  dated  the  11th  of 
July,  and,  if  what  she  says  took  place,  it  is  difficult  to  understand 
why  the  defendant,  seven  days  later,  should  have  written  her  that 
he  had  "succeeded  in  getting  the  twenty  shares  at  $200  per  share 
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of  the  Stock  of  the  Produce  Exchange  Trust  Company."  He  had 
gotten  nothing  in  the  meantime,  and  there  had  been  no  change,  so 
far  as  appears,  in  the  transaction  between  the  11th  and  18th,  and 
the  stock  was  not  in  fact  received  before  the  28th.  There  is  noth- 
ing to  show  any  intention  on  the  part  of  Mrs.  Banker  to  make  a 
valid  gift.  The  fact  that  she  declared  an  intention  at  one  time  to 
give  the  defendant  some  other  stock  is  of  no  importance.  The 
question  is,  did  she  givt  this  stock?  There  is  nothing  to  show  that 
she  did,  and  every  act  of  the  defendant,  as  it  seems  to  me,  indicates 
to  the  contrary.  It  was  delivered  by  him  to  her,  and  she  retained 
it  until  her  death.  No  explanation  of  this  fact  is  offered,  and  the 
intention  of  the  parties,  as  indicated  thereby,  necessarily  follows, 
viz.,  that  both  of  them  regarded  it  as  her  property.  In  addition  to 
this,  the  entries  in  defendant's  books  indicate  the  same  thing.  The 
account  is  headed:  "H.  De  Selding,  Agt.,  in  a/c  with  Mrs.  E.  J. 
Banker."  He  there  charges  himself  with  the  $4,000  received  for 
the  purchase  of  the  stock,  and  credits  the  account  with  the  payment 
of  $4,000  for  the  stock.  If  he  had  not  regarded  the  stock  as  her 
property,  it  would  seem  as  if  there  should  have  been  some  entry 
showing  that  it  belonged  to  him.  The  only  meaning  that  can  be 
ascribed  to  the  account  as  kept  is  that  the  stock  belongs  to  her. 
The  judgment  should  be  affirmed,  with  costs.    All  concur. 


PEOPLE  ex  rel.  COMMISSIONER  OP  PUBLIC  CHARITIES  OF  CITY  OP 
NEW  YORK  V.  ABRAHAMS. 

(Supreme  Court,  Appellate  Division,  First  Departmtent    June  23,  1905.) 

BABTABDY— JlTDQlfENT  OF  AJTILIATION— REVERSAL  ON   DEFENDANT'S  APPEAL — 

Taxation  of  Costs. 

Where  a  judgment  of  affiliation  in  a  bastardy  proceeding  is  vacated 
with  costs  and  a  new  trial  ordered  on  defendant's  appeal,  defendant  is 
entitled  (under  Code  Cr.  Proc.  §  873,  providing  that  the  court  in  bastardy 
proceedings  must  award  costs  to  the  successful  party  on  appeal,  whieU 
costs,  when  awarded  in  the  city  of  New  York  to  the  person  charged  as 
father  of  the  bastard,  must  be  paid  by  the  comptroller)  to  a  taxation  of 
the  costs  on  appeal,  irrespective  of  whether  the  new  trial  has  been  had. 

Appeal  from  Court  of  Special  Sessions  of  City  of  New  York. 

Proceedings  by  the  people,  on  the  relation  of  the  commissioner 
of  public  charities  of  the  city  of  New  York,  against  Nathan  Abra- 
hams. From  an  order  denying  a  motion  to  compel  the  taxation  of 
costs,  defendant  appeals.     Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHUN,  PATTER- 
SON, INGRAHAM,  and  LAUGHLIN,  JJ. 

Henry  M.  Haviland,  for  appellant. 
Herman  Stiefel,  for  respondent. 

McLaughlin,  J.  The  defendant,  on  the  20th  of  May,  1903, 
was  adjudged  by  the  Court  of  Special  Sessions  of  the  City  of  New 
York  to  be  the  father  of  a  bastard  child  born  to  one  Fannie  Men- 
delovich.     Upon  appeal  to  this  court,  the  judgment  was  vacated. 
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with  costs,  and  a  new  trial  ordered.  96  App.  Div.  27,  88  N.  Y. 
Supp.  924.  The  clerk  refused  to  tax  the  costs,  upon  the  ground 
that,  inasmuch  as  the  new  trial  had  not  been  had,  the  proceeding 
was  not  determined.  A  motion  was  thereupon  made  to  compel  the 
taxation  of  costs,  which  was  denied,  and  defendant  appeals. 

I  am  of  opinion  that  the  motion  should  have  been  granted  to  the 
extent  of  taxing  the  costs  of  the  appeal  to  this  court.  The  Code 
of  Criminal  Procedure  (section  873)  provides  that : 

**The  court  must  award  costs  to  the  party  in  whose  favor  an  appeal  is  de- 
termined. •  ♦  ♦  In  the  city  of  New  York,  wlien  costs  are  awarded  upon 
an  appeal  to  the  person  charged  as  the  father  or  mother  of  the  bastard,  they 
must,  upon  the  production  of  similar  vouchers,  be  paid  by  the  comptroller 
of  that  city,  and  charged  to  the  appropriation  made  by  the  commissioners  of 
charities  and  corrections  thereof." 

It  will  be  observed  that,  by  express  language  of  the  section,  the 
award  of  costs  is  not  discretionary,  but  the  court  is  required  to 
grant  the  same  to  the  successful  party,  and  such  award  in  no  way 
depends  upon  the  final  determination  of  the  proceeding.  The 
costs  referred  to  in  this  section  are  the  costs  of  the  appeal,  and 
nothing  else.  It  was  in  pursuance  of  this  section  that  the  order 
reversing  the  order  of  the  Court  of  Special  Sessions  and  ordering  a 
new  trial  awarded  costs  to  the  defendant,  he  having  been  successful 
upon  the  appeal.  The  award  having  been  made,  he  was  entitled  to 
have  the  same  taxed,  and  this  irrespective  of  whether  or  not  the 
new  trial  directed  had  taken  place.  The  proceeding  is  a  quasi 
criminal  one,  and  the  costs  of  the  appeal  are  given  as  a  matter  of 
right  as  soon  as  the  appeal  is  determined. 

The  order  appealed  from,  therefore,  must  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  granted,  with  $10  costs. 
All  concur. 


In  re  MARTENS. 

(Supreme  Court,  Appellate  Division,  Second  Department    June  16,  1906.) 

Wilub—Pbo VISION  iw  Lisu  OF  Do WBB— Right  to  Interest. 

Where  a  will  gave  testator's  widow  certain  realty,  and  a  legacy  from 
••the  remainder  of  the  estate,"  in  lieu  of  dower,  she  was  not  entitled  to 
interest  on  the  legacy  from  the  date  of  the  husband's  death. 

[Ed.  Note.— For  cases  in  point,  see  vol.  49,  C5ent  Dig.  Wills,  §  185a] 

Appeal  from  Surrogate's  Court,  Kings  County. 

Application  by  Theresa  E.  Martens  for  the  payment  of  a  legacy 
under  the  will  of  Claus  H.  Martens,  deceased.  From  an  order 
granting  the  application,  Claus  Henry  Martens,  as  executor,  ap- 
:)eals.     Modified. 

Argued  before  BARTLETT,  WOODWARD,  RICH,  and  MIL- 
LER, JJ. 

William  J.  Courtney,  for  appellant. 

Robert  H.  Roy,  for  respondent. 

RICH,  J.  Claus  Herman  Martens  died  testate,  on  April  29, 1904, 
the  owner  of  real  property  of  the  value  of  $43,350,  subject  to  a  mort- 
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gage  of  $6,000,  and  personal  property  of  the  value  of  $23,926.35.  By 
the  second  subdivision  of  his  will  he  devised  to  the  respondent  (his 
widow)  unincumbered  real  property  of  the  value  of  $5,500.  The 
third  subdivision  provides : 

"I  give  and  bequeath  unto  my  said  beloved  wife  Theresa  Martens  out  of 
the  remainder  of  my  real  and  personal  estate  the  sum  of  Fifteen  thousand 
dollars.'' 

The  fourth  subdivision  is  in  the  following  language : 

**!  do  hereby  declare  and  Intend  that  the  provisions  herein  made  by  me  for 
my  said  wife  to  be  In  Ueu  of  dower  and  all  right  thereto  and  to  be  accepted 
by  her  as  such." 

These  are  the  only  provisions  of  the  will  referring  to  the  respond- 
ent (other  than  one  appointing  her  executrix  and  trustee),  or  to  the 
property  devised  and  bequeathed  to  her.  The  will  was  admitted 
to  probate  by  the  surrogate  of  Kings  county  on  June  6, 1904.  Feb- 
ruary 18,  1906,  the  respondent  filed  in  the  office  of  the  surrogate  of 
Kings  county  her  written  election  to  accept  the  provisions  of  the 
will  in  her  favor  in  lieu  of  dower,  and  presented  a  petition  to  the 
Surrogate's  Court  showing,  among  other  things,  that  her  coexecutor 
(the  appellant)  was  willing  that  the  legacy  of  $15,000  be  paid  at 
once,  without  interest.  The  respondent  claimed  that  she  was  en- 
titled to  interest  on  the  legacy  from  the  date  of  the  death  of  her 
husband,  and  the  question  as  to  whether  she  was  correct  in  this 
contention  was  submitted  to  the  surrogate  for  decision,  who  there- 
after decided  that  she  was  entitled  to  interest  from  the  date  of  the 
death  of  her  husband,  at  the  rate  of  5  per  cent,  per  annum,  and  di- 
rected the  entry  of  an  order  accordingly.  From  the  order  so  entered 
this  appeal  is  taken. 

We  do  not  regard  this  question  as  an  open  one  in  this  state  since 
the  decision  of  Matter  of  Barnes,  7  App.  Div.  13,  40  N.  Y.  Supp. 
494,  affirmed  in  154  N.  Y.  737,  49  N.  E.  1093,  in  which  the  principle 
involved  here  was  the  question  decided.  In  that  case  the  testator 
gave  to  his  widow,  absolutely,  a  legacy  of  $150,000  "in  lieu  of  all 
other  interest,  dower  or  distributive  share,  of  my  estate."  Judge 
Ingraham,  writing  for  the  court,  after  considering  a  number  of 
cases  in  this  and  other  states,  reached  the  conclusion  that  where  a 
gross  sum  is  given  to  a  wife  in  lieu  of  dower,  over  which  she  has 
the  absolute  right  of  disposition,  such  gross  sum  takes  the  place  of 
the  dower  interest,  and  such  legacy  does  not  become  due  and  pay- 
able or  draw  interest  until  the  expiration  of  one  year  from  the  date 
of  the  issue  of  letters  testamentary,  in  the  absence  of  a  contrary  in- 
tention of  the  testator,  plainly  expressed  in  the  will,  that  the  legacy 
should  be  paid  before  the  time  fixed  by  law  for  its  payment.  Pre- 
siding Justice  Van  Brunt,  in  his  concurring  opinion,  says : 

"The  testator,  by  his  will,  gave  to  his  wife  a  legacy  of  $150,000.  He  knew 
that  this  legacy  could  not  be  paid  until  one  year  after  the  Issuance  of  letters 
testamentary,  and  he  Is  presumed  to  have  had  this  fact  In  mind  in  fixing  the 
amount  The  court  has  no  authority  to  make  this  legacy  $159,000,  in  opposi- 
tion to  the  express  direction  of  the  testator  that  It  should  be  $150,000.  In> 
terest  Is  a  penalty  Imposed  because  of  a  default  In  the  payment  of  money 
which  Is  due,  and  there  Is  no  Instance  to  be  found  In  which  Interest  can  be 
charged  where  there  is  no  default.'' 
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In  this  case  the  respondent  was  given  real  property  of  the  value 
of  $5,500,  and  a  legacy  of  $15,000,  in  lieu  of  dower,  and  there  is 
nothing  in  the  will  to  indicate  any  intention  on  the  part  of  the  tes- 
tator that  the  legacy  should  be  paid  before  the  expiration  of  the 
year ;  on  the  contrary,  the  fact  that  the  legacy  is  made  payable  from 
the  "remainder  of  my  real  and  personal  estate,"  which  was  insuf- 
ficient to  pay  it,  in  the  first  instance,  without  recourse  to  the  sale 
of  the  securities  of  which  it  largely  consisted,  the  realization  of  the 
required  money  from  the  conversion  of  which  the  testator  must 
have  known  would  require  considerable  time,  warrants  the  pre- 
sumption that  the  testator  did  not  intend  an  earlier  payment.  In 
addition,  the  testator  appointed  the  respondent  his  executrix,  and 
her  fees  as  such  were  largely  in  excess  of  the  interest  upon  her  leg- 
acy for  the  year  its  payment  was  deferred,  and  devised  her  a  home 
to  the  possession  and  occupancy  of  which  she  was  immediately  en- 
titled, and  it  may  well  be  that  he  had  these  facts  in  mind  in  her 
appointment,  and  thus  compensated  her  for  the  loss  of  such  inter- 
est.    Thorn  v.  Garner,  113  N.  Y.  198,  205,  21  N.  E.  149. 

The  learned  surrogate,  while  admitting  that  his  decision  is  in  con- 
flict with  the  conclusion  reached  by  the  Appellate  Division  in  Mat- 
ter of  Barnes,  supra,  relies  upon  the  decision  in  Stevens  v.  Melcher, 
80  Hun,  514,  30  N.  Y.  Supp.  625,  affirmed  by  the  Court  of  Appeals 
in  152  N.  Y.  551,  46  N.  E.  965— his  view  being  that  the  principle 
established  by  that  decision,  that  a  legacy  to  a  wife  in  lieu  of  dower 
is  not  within  the  general  rule  that  interest  upon  a  pecuniary  legacy 
does  not  begin  to  run  until  one  year  after  the  grant  of  letters  testa- 
mentary, but  draws  interest  from  the  death  of  the  testator,  was  not 
reversed  or  changed  by  the  later  decision  of  both  courts  in  Matter 
of  Barnes ;  tHat  the  two  cases  must  be  regarded  as  presenting  dif- 
ferent questions,  which  he  finds  by  assuming  that  in  the  Barnes 
Case  there  was  nothing  showing  that  the  deceased  left  any  real 
property.  Hence,  as  he  says,  the  element  of  purchase  implied  in 
a  legacy  in  lieu  of  dower,  asserted  by  the  court  in  Stevens  v.  Mel- 
cher, supra,  was  wanting,  while  in  the  case  at  bar  the  real  estate 
formed  a  major  part  of  the  estate  owned  by  the  testator  at  the  time 
of  his  death.  The  purchase  price  of  the  widow's  dower  would  have 
amounted  to  a  large  sum.  Stevens  v.  Melcher  was  decided  by  the 
General  Term  of  the  First  Department  in  October,  1894,  and  by  the 
Court  of  Appeals  on  April  20,  1897.  Matter  of  Barnes  was  de- 
cided by  the  Appellate  Division  of  the  First  Department  at  its  June 
term,  1896,  and  by  the  Court  of  Appeals  on  October  26,  1897.  Mr. 
Justice  Van  Brunt  was  the  presiding  justice  of  the  General  Term 
when  the  former  case  was  decided,  and  of  the  Appellate  Division 
when  the  latter  case  was  decided,  in  which  he  wrote  a  concurring 
opinion.  There  were  a  number  of  questions  involved  in  the  Ste- 
vens Case,  and  two  only  in  the  Barnes  Case,  viz.,  whether  a  legacy 
to  a  widow  in  lieu  of  dower  drew  interest  from  the  death  of  the  tes- 
tator, in  the  absence  of  a  plainly  expressed  intent  in  the  will  to  that 
effect,  and  whether  the  sum  of  $2,000  appropriated  by  the  executors 
to  the  erection  of  a  monument  was  excessive.  The  question  as  to 
the  time  when  interest  began  to  run  in  the  Stevens  Case  was  not. 
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Specifically  considered,  or  the  views  of  the  Court  of  Appeals  ex- 
pressed on  that  question.  It  is  manifest  that  the  two  cases  were 
regarded  by  the  appellate  courts  as  not  presenting  the  same  facts, 
and  that  the  decision  in  the  former  did  not  control  the  latter  case ; 
but  the  difference  and  distinction  stated  by  the  surrogate  and  urged 
by  counsel  is  not  supported  by  the  facts,  and  we  must  look  else- 
where for  the  real  ground  that  removes  the  Barnes  Case  from  the 
decision  in  the  Stevens  Case. 

The  word  "dower"  has  a  well-defined  and  generally  understood 
legal  meaning.  It  is  "that  portion  of  lands  or  tenements  which  the 
wife  hath  for  the  term  of  her  life  of  the  lands  or  tenements  of  her 
husbandi  after  his  decease,  for  the  sustenance  of  herself  and  the 
nurture  and  education  of  her  children."  Cyclopedia  of  Law  and 
Procedure,  vol.  14,  p.  880.  If  the  husband  owns  no  land  at  the  time 
of  his  decease,  his  death  vests  no  right  of  dower  in  his  widow,  ex- 
cept as  to  lands  alienated  by  him,  in  the  conveyance  of  which  his 
wife  did  not  join.  From  the  fact  that  the  legacy  given  by  the 
testator  in  the  Barnes  Case  to  his  widow  expressly  states  that  it  is 
"in  lieu  of  all  other  interest,  dower  or  distributive  share,  of  my  es- 
tate," the  presumption  necessarily  follows  that  the  testator  owned 
real  property  in  which,  in  the  absence  of  such  legacy,  she  had  and 
was  entitled  to  dower.  The  will  did  not  appear  in  the  reported 
case  in  either  court,  but  the  records  of  the  Court  of  Appeals  contain 
the  will,  and  show  that  it  was  a  will  of  both  real  and  personal  prop- 
erty, and  such  fact  is  conceded  in  the  briefs  of  counsel.  Court  of 
Appeals  Cases,  vol.  1399,  indexed  under  "Matter  of  Dunn,"  p.  2; 
appellant's  brief,  p.  5.  When  the  Barnes  Case  reached  the  Court 
of  Appeals,  the  attention  of  the  court  was  directed  to  the  decision 
of  the  General  Term  in  Stevens  v.  Melcher,  then  pending  in  that 
court  on  appeal.  Court  of  Appeals  Cases,  vol.  1399,  October,  1897. 
Later,  after  that  court  had  affirmed  the  decision  of  the  General 
Term  in  the  Stevens  Case,  counsel  for  the  appellant  moved  for  a 
reargument  in  the  Barnes  Case,  and  filed  a  brief  in  which  he  called 
the  attention  of  the  court  to  its  affirmance  of  the  Stevens  Case  as 
the  ground  of  his  motion.  Counsel  for  the  respondent  submitted 
a  brief  in  reply,  in  which  he  argued  that  the  difference  in  the  phrase- 
ology of  the  will  in  the  one  case  from  that  in  the  other  distinguished 
the  decisions  and  afforded  no  ground  for  the  reargument  asked  for; 
that  the  decision  in  the  Stevens  Case  in  no  manner  affected  or  con- 
trolled the  decision  in  the  Barnes  Case.  Court  of  Appeals  Cases, 
vol.  1407,  November  and  December,  1897.  The  motion  for  a  rear- 
gument was  denied.  154  N.  Y.  761,  49  N.  E.  1093.  From  these 
facts  the  difference  and  distinction  between  these  cases  is  apparent 
and  plain.  The  language  used  by  the  testator  in  the  Stevens  Case, 
"to  be  paid  to  her  out  of  my  estate  as  soon  as  practicable  after  my 
decease,"  clearly  evinces  an  intention  on  the  part  of  the  testator  to 
make  the  legacy  payable  before  the  expiration  of  the  year,  removed 
the  case  from  the  operation  of  section  2721  of  the  Code  of  Civil  Pro- 
cedure, and  explains  the  statement  of  Presiding  Justice  Van  Brunt 
in  the  Barnes  Case  that  "interest  is  a  penalty  imposed  because  of  a 
default  in  the  payment  of  money  which  is  due."    The  testator's 
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estate  being  such  that  it  was  "practicable"  to  pay  the  legacy  imme- 
diately on  his  decease,  it  then  became  due  and  payable,  and  interest 
from  that  time  was  properly  allowed.  These  facts  make  clear  the 
reasons  which  led  the  Court  of  Appeals  to  negative  the  conten- 
tion of  appellant's  counsel  in  the  Barnes  Case  that  its  decision  in 
the  Stevens  Case  furnished  reasons  for  a  reargument  and  reversal. 

In  the  case  under  consideration,  as  in  the  Barnes  Case,  there  is 
nothing  in  the  will,  or  in  the  circumstances  surrounding  the  parties, 
to  show  that  the  testator  intended  that,  in  addition  to  the  legacy 
of  $15,000  which  he  gave  respondent,  there  should  be  taken  from 
his  estate  the  sum  represented  by  the  interest  claimed  upon  such 
legacy,  and  enough  appears  from  the  direction  that  it  should  be 
paid  "from  the  remainder  of  my  real  and  personal  estate"  to  war- 
rant the  presumption  that  such  was  not  the  intention  of  the  tes- 
tator. The  respondent  was  given  a  sum  largely  in  excess  of  the 
value  of  her  dower  right,  and  more  than  one-third  of  the  net  estate 
of  her  husband,  and  the  liberal  provisions  of  the  will  in  her  favor 
furnish  an  additional  reason  for  the  belief  that  the  intention  of  the 
testator  would  be  violated  by  deducting  from  the  shares  of  his  three 
children  in  his  estate  interest  upon  her  legacy  from  the  time  of  his 
death. 

The  order  appealed  from  should  be  modified  by  striking  there- 
from the  direction  to  pay  interest  to  the  respondent  upon  her  leg- 
acy at  6  per  cent,  from  April  29,  1904,  and,  as  so  modified,  af- 
firmed, with  costs  to  the  appellant,  payable  from  the  estate.  All 
concur. 


MARGOLYS  et  al.  y.  MOLLENICK. 
(Supreme  Ck>art,  Appellate  Term.    June  22,  1905.) 

Obdsb  Opening  Default— Appealability. 

Under  the  exprees  proYlsions  of  Laws  1902,  p.  1068,  c.  580,  §  257,  no 
appeal  lies  In  the  first  instance  from  an  order  opening  a  default  and 
vacating  a  judgment  entered  thereon. 

[Ed.  Note.— For  cases  In  point,  see  vol  2,  Cent  Dig.  Appeal  and  Error, 
§§758,766.]  ^    K—  , 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Henry  Margolys  and  another  against  Sarah  MoUenick. 
From  a  judgment  for  defendant,  plaintiffs  appeal.  Appeal  dis- 
missed. 

Argued  before  SCOTT,  P.  J.,  and  DUGRO  and  MacLEAN,  JJ. 

C.  Soble,  for  appellants. 
C.  Klein,  for  respondent. 

PER  CURIAM.  Unusual,  or,  rather,  extraordinary  in  the  sense 
of  being  contrary  to  the  Code  and  rules  regulating  procedure,  as  is 
granting  a  motion  to  open,  a  default  already  denied  by  one  justice 
and  brought  without  leave  before  another  upon  similar  and  insuf- 
ficient papers  at  best,  this  court  may  not  entertain  this  appeal,  be- 
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cause,  under  the  present  statute,  no  appeal  may  lie  in  the  first  in- 
stance from  an  order  opening  a  default  and  vacating  a  judgment 
entered  therein.     Section  267,  p.  1563,  c.  580,  Laws  1902. 
Appeal  dismissed,  without  costs. 


MORAN  V.  NBW  YORK  CITY  RY.  CX). 
(Supreme  Ck>art,  Appellate  Term.    June  22,  1905.) 

DAKAOES— PeBSONAL    INJUBIBS—InABILXTY    to    PEBFOBM    WOBK— BlCPLOTmNT 
OF  EDSLP. 

Where  a  complaint  for  Injuries  to  a  married  woman  Uvlng  with  her 
hushand  alleged  that,  hy  reason  of  the  injuries,  plaintiff  was  for  a  time 
prevented  from  performing  her  usual  duties,  and  therehy  suffered  the 
loss  of  an  income,  evidence  that  plaintiff  conducted  a  boarding  house  as 
her  own  separate  business  and  had  the  income  or  profit  therefrom,  and 
that  she  was  disabled'  for  eight  weeks  and  was  required  to  employ  a  wo- 
man to  do  the  work  which  she  herself  had  formerly  performed,  was 
proper. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Tenth  Dis- 
trict. 

Action  by  Mary  Moran  against  the  New  York  City  Railway  Com- 
pany.   From  a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  SCOTT,  P.  J.,  and  DUGRO  and  MacLEAN,  JJ. 

William  E.  Weaver,  for  appellant. 
H.  A.  &  C.  E.  Heydt,  for  respondent 

MacLEAN,  J.  In  her  action  to  recover  damages  for  personal  in- 
juries claimed  to  have  been  sustained  in  consequence  of  the  negli- 
gence of  the  defendant,  the  plaintiff  was  awarded  the  sum  of  $200 
therefor,  which,  with  costs  and  extra  costs,  totaled  $224.67.  It  may 
not  here  be  said  that  the  judgment  rendered  by  the  trial  justice  was 
against  the  weight  of  evidence,  nor  that  it  was,  as  upon  this  appeal 
contended,  in  part  upon  improper  evidence.  Against  the  objection 
and  exception  o^  the  defendant,  the  plaintiff,  a  married  woman,  and 
living  with  her  husband,  was  permitted  to  testify  to  her  disablement 
for  a  period  of  eight  weeks,  and  to  the  employment  of  a  colored 
woman  at  $1.50  per  diem  to  do  her  usual  work — the  work  that  she 
performed  before  the  accident.  She  testified  that  she  kept  some 
boarders,  and,  over  objection  and  exception,  that  this  boarding  busi- 
ness was  her  own  separate  business,  and  that  she  had  the  income 
or  profit  thereof.  This  was  not  improper,  in  view  of  the  allegation 
in  her  complaint,  wherein  "plaintiff  further  alleges  as  special  dam- 
age that,  by  reason  of  the  injuries  so  sustained,  she  was  for  a  long 
time  prevented  from  performing  her  usual  duties  or  attending  to 
her  usual  work  and  occupation,  and  thereby  suffered  the  loss  of  her 
income  therefrom,"  and  of  the  decision  of  the  court  in  Uransky  v. 
D.  D.,  E.  B.  &  B.  R.  R.  Co.,  118  N.  Y.  304,  23  N.  E.  451,  16  Am. 
St.  Rep.  759,  without  anv  consideration  of  chapter  289  of  the  Laws 
of  1902. 

Judgment  affirmed,  with  costs.    All  concur. 
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In  re  COWEN. 

(Supreme  Court,  Appellate  Division,  First  Department    June  28,  1906.) 

Adxinistbatobs— AccBuiNo  Funds— DuTT  to  Pat  to  Legatees. 

An  administratrix  Is  bound  to  presently  pay  over  to  the  conmilttee  of 
an  Incompetent  legatee  accruing  rents  to  which  the  Incompetent  is  enti- 
tled under  the  will,  and  is  not  justified  in  waiting  until  she  has  submit- 
ted an  annual  accounting  and  procured  its  approval  by  the  surrogate  be- 
fore making  such  payment 

Appeal  from  Order  of  Surrogate,  New  York  County. 

Petition  by  Sidney  J.  Cowen,  as  committee  of  Mary  A.  Dunn,  an 
incompetent,  for  the  removal  of  Carrie  B.  Cawley  as  administratrix 
c.  t.  a.  of  Ellen  L.  Dunn,  deceased.  From  an  order  of  the  surrogate 
denying  the  prayer  of  the  petition,  petitioner  appeals.    Affirmed. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHLIN,  PATTER- 
SON, INGRAHAM,  and  LAUGHLIN,  JJ.         « 

Alfred  B.  Jaworrower,  for  appellant. 
John  V.  Judge,  for  respondent. 

PATTERSON,  J.  Sidney  J.  Cowen,  as  committee  of  the  person 
and  estate  of  Mary  Ann  Dunn,  an  incompetent,  presented  his  pe- 
tition to  the  Surrogate's  Court  of  the  County  of  New  York,  praying 
for  the  removal  of  Carrie  B.  Cawley,  as  administratrix  with  the  will 
annexed  of  Ellen  L.  Dunn,  the  mother  of  the  incompetent  person. 
The  ground  upon  which  the  application  for  the  removal  was  sought 
is  that  for  a  long  time  the  administratrix  refused  to  pay  to  the  pe- 
titioner one-half  of  the  rents  of  certain  premises  which  belonged  to 
the  incompetent,  and  that  after  various  warnings  and  demands  she 
persisted  in  her  refusal  to  pay  over  those  rents  as  and  when  they 
were  collected.  It  appears  that  the  administratrix  has  insisted 
upon  annual  accountings  before  she  would  make  payments  as  de- 
manded by  the  committee.  It  was  declared  by  the  presiding  jus- 
tice of  this  court  in  1897  that  the  administratrix  had  no  right  to 
put  the  lunatic's  estate  to  the  expense  of  an  accounting  each  year 
in  order  that  her  committee  should  get  that  which  belonged  to  her 
and  which  is  necessary  for  her  support,  and,  notwithstanding  that 
intimation,  the  administratrix  has  still  persisted  in  her  course.  In 
answer  to  the  application  of  the  committee,  the  administratrix  set 
forth  facts  which,  as  she  says,  impelled  her  in  what  she  considered 
to  be  the  performance  of  her  duty  to  insist  upon  accounting  before 
she  made  payments  to  the  committee;  and  it  appears  that  those 
facts  were  not  before  the  presiding  justice  of  this  court  when  the 
remarks  above  referred  to  were  made  by  him.  The  learned  sur- 
rogate denied  the  motion  to  remove  the  administratrix,  and  was 
seemingly  impressed  with  the  belief  that  she  was  acting  honestly 
and  conscientiously,  and  that  no  cause  existed  for  her  removal. 

On  an  examination  of  the  whole  record,  we  are  not  disposed  to 
interfere  with  the  decision  of  the  surrogate,  inasmuch  as  the  ad- 
ministratrix seems  to  have  satisfied  him  that  her  action  in  insisting 
upon  annual  accountings  was  for  her  own  protection,  and  in  view 
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of  what  are  disclosed  to  be  vciy  strained  relations  between  the  com- 
mittee and  herself.  It  is  manifest,  however,  that  the  administratrix 
is  bound  to  pay  over  to  the  committee  the  proportion  of  the  rents 
of  the  premises  to  which  his  ward  is  entitled,  and  he  is  not  com- 
pelled to  wait  from  year  to  year  to  receive  the  money  with  which 
to  provide  for  the  support  of  his  ward,  or  until  the  surrogate  has 
passed  upon  the  administratrix's  accounts. 

The  order  appealed  from  should  be  affirmed,  without  costs,  and 
without  prejudice  to  the  right  of  the  committee  to  again  apply  for 
the  removal  of  the  administratrix  if  she  still  further  persists  in  de- 
taining from  him  the  moneys  to  which  he  is  entitled  as  they  accrue. 
All  concur. 


BRUEN  V.  WHITMAN  CO. 
(Supreme  Gonrt,  Appellate  Division,  Second. Department    June  23,  IdCKS.) 

1.  Witness— EbCAKiNATioN  befosb  Tbiait-Scope  of  Obdeb. 

In  an  action  for  breach  of  a  contract,  whereby  defendant  corporation 
agreed  to  give  plaintiff  a  preference  in  executing  its  printing  in  competi- 
tion with  other  printers,  an  order  for  an  examination,  before  trial,  of  an 
officer  of  defendant,  properly  required  him  to  disclose  the  names  of  per- 
sons to  whom  the  corporation  wrongfully  gave  work  and  the  quantity  of 
work  given  to  each,  but  it  was  not  proper  for  it  to  require  a  disclosure  of 
the  prices  at  which  the  work  so  given  was  done. 

2.  Same— Pboduction  of  Docuicbnts. 

A  corporation  should  not  be  required  to  produce  its  books,  upon  the 
examination  of  one  of  its  officers  before  trial,  for  the  inspection  of  the 
adverse  party,  but  only  to  enable  the  witness  to  refresh  his  recollection, 
and  not  then  unless  he  requires  their  assistance  in  order  to  testis  con- 
cerning the  matters  in  regard  to  which  he  is  to  be  examined. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Edwin  C.  Bruen  against  the  Whitman  Company. 
From  an  order  denying  a  motion  to  vacate  an  order  for  the  exam- 
ination, before  trial,  of  defendant's  vice  president  and  treasurer,  de- 
fendant appeals.     Reversed. 

Argued  before  BARTLETT,  WOODWARD,  RICH,  and  MIL- 
LER, JJ. 

Algernon  S.  Norton,  for  appellant. 

G.  Murray  Hulbert  (Henry  A.  Brann,  on  the  brief),  for  respond- 
ent. 

WILLARD  BARTLETT,  J.  This  action  is  brought  by  a  printer 
to  recover  damages  for  the  breach  of  a  contract  whereby  the  defend- 
ant corporation  agreed  to  give  him  a  preference,  in  executing  its 
printing  for  advertising  purposes,  in  competition  with  other  first- 
class  printers.  The  papers  upon  which  he  has  obtained  an  order 
for  the  examination  of  the  defendant's  vice  president  and  treasurer 
before  trial  make  out  a  fair  case  for  the  examination  of  that  officer  as 
to  some  of  the  matters  specified  in  the  order,  to  enable  the  plaintiff 
to  prove  the  damages  which  he  has  sustained ;  but  the  order  goes  too 
far  in  certain  respects.    While  it  seems  to  us  proper  that  the  de- 
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fendant  should  be  required  to  disclose  the  names  of  those  persons 
or  concerns  to  whom  it  gave  work  of  the  character  referred  to  in 
the  contract,  and  the  quantity  of  such  work  given  to  each,  we  see 
no  propriety  or  occasion  for  a  disclosure  of  the  prices  at  which 
such  work  was  done.  A  knowledge  of  such  prices  is  not  essential 
or  material  to  prove  the  loss  sustained  by  the  plaintiff,  assuming 
his  theory  as  to  the  proper  measure  of  damages  to  be  correct. 

The  direction  in  the  order  for  the  production  of  the  defendant's 
books  was  virtually  amended  upon  the  motion  to  vacate,  so  as  to 
provide  that  the  books  should  be  produced  only  for  the  purpose  of 
refreshing  the  recollection  of  the  vice  president  and  treasurer,  who 
is  to  be  examined.  This  amendment  obviates  the  objection  which 
would  otherwise  arise  under  the  authority  of  Romer  v.  Kensico 
Cemetery,  79  App.  Div.  100,  80  N.  Y.  Supp.  38,  and  the  amended 
provision  seems  warranted  by  the  decision  in  the  Matter  of  Sands, 
98  App.  Div.  149,  90  N.  Y.  Supp.  749.  Nevertheless,  a  corporation 
ought  not  to  be  required  to  produce  its  books,  upon  the  examination 
of  one  of  its  officers  before  trial,  to  enable  him  to  refresh  his  memory 
therefrom  while  on  the  stand,  unless  he  requires  their  assistance  in 
order  to  testify  concerning  the  matters  in  regard  to  which  he  is 
to  be  examined. 

The  motion  to  vacate  the  order  of  examination  should  not  have 
been  wholly  denied  with  costs.  The  court  at  Special  Term  should 
have  modified  the  order,  without  costs,  (1)  by  striking  out  the  re- 
quirement that  the  witness  be  examined  as  to  the  prices  already 
mentioned,  and  (2)  by  inserting  a  provision  that  the  books  shall  be 
produced,  not  for  the  inspection  of  the  adverse  party,  but  only  for 
the  use  of  the  witness,  upon  the  examination,  in  case  he  shall  need 
their  assistance  to  refresh  his  memory.  The  order  appealed  from 
must  be  reversed,  and  the  motion  granted  to  the  extent  of  thus 
modifying  the  order  of  examination. 

Order  rerersed,  with  $10  costs  and  disbursements,  and  motion  granted,  with- 
out costa    All  concur. 


SCIALO  V.  STEFFBNS. 
(Supreme  Court,  Appellate  Division,  First  Department    June  23,  1006.) 

1.  Sebv ANT'S  Injuries— Labor  Law— Fatxxjre  to  Guard  Maohinert. 

Labor  Law,  §  81  (Laws  1897,  p.  480,  e.  415),  requiring  all  shafting  to  be 
properly  guarded,  does  not  apply  to  shafting  located  eight  feet  aboye  the 
floor.  • 

[Ed.  Note. — For  cases  in  point,  see  vol.  34,  Cent.  Dig.  Master  and  Serv- 
ant, §S  228-230.1 

2.  SaHE— B^ICFLOYICENT. 

Labor  Law,  §  81  (Laws  1897,  p.  480,  c.  415),  providing  that  no  person 
under  18  years  of  age  shall  be  permitted  or  directed  to  clean  machinery 
while  in  motion,  was  not  violated  where  a  boy  of  16  years  was  called 
upon  to  hold  a  belt  while  repairs  were  being  made  to  it;  it  appearing 
that  he  was  in  a  safe  place  while  doing  so. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34,  Oent  Dig.  Master  and  Serv 
ant,  §  141.] 

94N.Y.S.-20  .     r^^aio 
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8.  Same— Negliqencid— Failure  to  Guard  Machinery. 

Where  a  servant  was  holding  one  end  of  a  belt,  three  or  four  feet  be- 
low a  revolTlng  shaft  (he  being,  with  others,  engaged  in  repairing  the 
belt),  and  the  belt  was  suddenly  drawn  about  the  shaft,  causing  an  Injury 
to  the  servant  (the  shaft  being  eight  feet  above  the  floor),  the  master 
was  not  guilty  of  negligence  in  having  failed  to  guard  the  shaft. 

[Ed.  Note. — For  cases  in  point,  see  vol.  S4,  CJent  Dig.  Master  and  Serv- 
ant, SS  228-230.] 

4.  Same— OoNTRiBUTOBY  Negligence— Presumptions. 

In  an  action  for  Injuries  from  negligence,  where  there  is  neither  direct 
nor  circumstantial  evidence  on  the  question  of  contributory  negligence^ 
plaintiff  cannot  recover  without  some  affirmative  evidence  showing  ab- 
sence of  contributory  negligence. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  87,  Cent  Dig.  Negligence,  §§ 
221,  229-23Z] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Vincenzo  Scialo,  as  administrator  of  the  estate  of  An- 
tonio Scialo,  deceased,  against  Emil  Steffens.  From  a  judgment 
in  favor  of  plaintiff,  and  from  an  order  denying  a  motion  for  a  new 
trial,  defendant  appeals.    Reversed. 

Argued  before  McLAUGHLIN,  PATTERSON,  O'BRIEN,  IN- 
GRAHAM,  and  LAUGHLIN,  JJ. 

F.  V.  Johnson,  for  appellant. 
A.  J.  Elrod,  for  respondent. 

PATTERSON,  J.  The  defendant  appeals  from  a  judgment  en- 
tered upon  the  verdict  of  a  jury  in  favor  of  the  plaintiff,  and  from 
an  order  denying  a  motion  for  a  new  trial,  in  an  action  brought  to 
recover  damages  for  the  death  of  the  plaintiff's  intestate,  alleged  to 
have  been  caused  by  the  negligence  of  the  defendant. 

The  decedent  was  a  lad  of  about  16  years  of  age,  who  had  been 
in  the  employ  of  the  defendant  for  about  six  weeks  prior  to  the 
happening  of  the  accident  out  of  which  this  action  arises.  It  ap- 
pears in  evidence  that  Antonio  Scialo,  the  intestate,  was,  during  the 
time  of  his  employment,  engaged  in  work  of  a  general  character, 
such  as  washing  presses,  sweeping  the  floor,  and  sitting  behind  a 
bronzing  machine  in  the  workshop  of  the  defendant.  In  that  shop 
there  was  machinery  operated  by  electricity.  There  was  shafting 
through  the  shop,  and  belts  were  attached  to  that  shafting.  On  the 
day  of  the  accident  the  machinery  on  the  fourth  floor,  on  which  the 
accident  happened,  was  being  operated  by  means  of  a  belt  which 
connected  the  shafting  with  a  motor  on  the  third  floor,  and  there 
were  belts  running  over  the  shafting  to  several  machines.  While 
the  shafting  was  in  motion,  the  defendant's  foreman  attempted  to 
repair  a  belt  used  to  connect  a  machine  on  the  floor  with  a  revolv- 
ing shaft  overhead.  The  foreman  and  one  Thomas  Gavigan,  an 
employe  of  the  defendant,  were  engaged  in  that  work;  but,  being 
unable  to  repair  the  belt  without  more  assistance,  the  foreman  sent 
for  the  plaintiff's  intestate  for  additional  aid.  The  belt  was  not 
working  over  a  pulley,  but  was  detached  therefrom.  Gavigan  held 
the  belt  below — ^that  is,  on  the  floor — and  the  plaintiff's  intestate 
was  on  a  stepladder  three  or  four  feet  below  the  shaft,  holding  the 
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belt  in  his  hands.  The  belt  did  not  touch  the  shaft,  nor  the  pulley 
on  the  shaft.  While  the  three  persons  were  thus  situated,  and 
before  the  repairs  to  the  belt  were  completed,  it  was  suddenly 
drawn  from  the  hands  of  the  foreman  and  Gavigan,  and  the  plain- 
tiff's intestate  was  in  some  manner  caught  by  the  shaft,  and  was 
seen  revolving  with  it.  The  machinery  was  stopped,  and  it  was 
found  that  the  plaintiff's  intestate  sustained  injuries  from  which 
he  died  a  few  hours  afterwards. 

There  is  nothing  in  the  evidence  to  show  how  this  accident  oc- 
curred. There  was  only  one  witness  examined  on  the  trial  by 
either  party,  and  that  was  the  boy  Gavigan.  Upon  his  testimony, 
we  are  unable  to  discover  evidence  of  negligence  on  the  part  of  the 
defendant.  It  is  claimed  that  the  shafting  should  have  been  guard- 
ed in  accordance  with  the  requirement  of  section  81  of  the  labor  law 
(Laws  1897,  p.  480,  c.  416),  and  that  its  not  being  guarded  is  evi- 
dence of  negligence.    That  section  provides  that: 

"Whenever  practicable,  all  machinery  shall  be  proylded  with  loose  pul- 
leys. All  vats,  pans,  saws,  planers,  cogs,  gearing,  belting,  shafting,  set-screws 
and  machinery  of  other  description,  shall  be  properly  guarded.*' 

This  shafting  was  located  about  eight  feet  above  the  floor,  and 
it  has  been  held  that  as  to  shafting  or  machinery  thus  located  the 
provision  of  the  labor  law  does  not  apply.  Dillon  v.  National  Coal 
Tar  Co.,  181  N.  Y.  215,  73  N.  E.  978;  Glens  Falls  Portland  Cement 
Co.  v.  Travellers'  Ins.  Co.,  162  N.  Y.  399,  56  N.  E.  897.  Negligence 
is  not  to  be  imputed,  as  matter  of  law,  therefore,  because  the  shaft- 
ing was  not  guarded,  but  it  might  be  a  question  of  fact  whether 
such  machinery  should  have  been  guarded  or  protected.  Glens 
Falls  Portland  Cement  Co.  v.  Travellers'  Ins.  Co.,  supra.  There 
was  no  evidence,  however,  in  this  case  which  would  have  author- 
ized the  submission  of  such  a  question  of  fact  to  the  jury,  for  all  we 
have  upon  the  subject  is  the  statement  of  the  witness  Gavigan  that 
there  was  no  danger  whatever  to  the  decedent  in  the  situation  in 
which  he  was  placed  at  the  time  the  accident  occurred.  That  wit- 
ness, in  a  statement  he  made  which  appears  in  the  record  in  connec- 
tion with  his  examination,  said: 

'*!  often  did  the  same  work  he  was  doing.  There  Is  absolutely  no  danger 
attached  to  it  ♦  •  ♦  I  made  this  statement  that  there  was  no  danger 
about  this  work,  to  the  effect  that  there  was  no  danger  and  that  the  acci- 
dent could  not  have  happened  unless  he  put  his  hands  where  they  ought  not 
to  be,  based  upon  my  own  experience  in  doing  this  kind  of  work.  That  is,  as 
far  as  my  experience  is  concerned,  I  thought  there  was  not  at  the  time." 

Nor  was  there  evidence  to  sustain  the  claim  that,  under  the  sec- 
tion of  the  labor  law  cited,  the  defendant  was  guilty  of  negligence 
because  he  employed  a  lad  less  than  16  years  of  age  in  operating 
machinery.  This  lad  was  not  employed  to  operate  machinery. 
He  was  merely  called  upon  to  hold  the  belt  while  repairs  were  being 
made  to  it,  and  the  only  evidence  we  have  upon  the  subject  is  that 
he  was  in  a  safe  place  while  doing  so. 

But  further  than  this,  the  case  is  destitute  of  proof  which  would 
allow  the  inference  that  the  intestate  was  free  from  contributory 
negligence.     No  one  can  know  how  this  accident  occurred,  or  hov!^ 
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the  lad  became  entangled  in  the  machinery.  It  is  just  as  much  in- 
ferable that  it  was  through  his  own  carelessness  as  from  any  other 
cause.  He  had  on  former  occasions  assisted  in  doing  the  same 
work  in  the  same  manner.  He  therefore  knew  all  the  existing 
conditions.  The  witness  Gavigan  says,  in  the  statement  to  which 
reference  has  been  made,  that  the  only  way  in  which  he  could  ac- 
count for  the  accident  is  that  the  plaintiff's  intestate  "let  go  the 
belt,  and,  seeing  it  was  slipping,  he  tried  to  recover  it,  and  went 
around  the  shaft."  But  no  weight  should  be  given  to  that  mere 
conjecture  of  the  witness.  Nevertheless  it  remains  that  neither 
the  work  itself,  if  carefully  done,  nor  the  place  in  which  it  was  done, 
was  dangerous.  Under  such  circumstances,  the  rule  must  be  ap- 
plied that  in  an  action  to  recover  damages  for  the  death  of  a  plain- 
tiff's intestate,  alleged  to  have  been  caused  by  defendant's  negli- 
gence, when  there  is  neither  direct  nor  circumstantial  evidence 
which  points  either  to  the  presence  or  absence  of  contributory  neg- 
ligence, the  plaintiff  cannot  recover  without  some  affirmative  evi- 
dence to  show  that  the  decedent  was  not  guilty  of  contributory 
negligence.  Such  was  the  rule  announced  in  Wieland  v.  Delaware 
&  Hudson  Canal  Co.,  167  N.  Y.  19,  60  N.  E.  234,  82  Am.  St.  Rep. 
707,  and  Wiwirowski  v.  L.  S.  &  M.  S.  Ry.  Co.,  124  N.  Y.  420.  26 
N.  E.  1023.  The  language  of  the  court  in  the  case  first  cited  is  ap- 
propriate to  that  at  bar: 

"Our  conclusion  herein  may  be  briefly  summarized  in  the  statement  that 
to  permit  the  submission  of  such  a  case  as  this  to  a  jury,  upon  the  question 
of  decedent's  contributory  negligence,  would  result,  not  merely  in  the  ex- 
tension of  a  rule  which  has  already  been  stretched  to  the  utmost  degree,  but 
in  the  abrogation  of  the  rule  itself." 

This  case  should  not  have  been  submitted  to  the  jury,  and  the 
motion  for  a  nonsuit  should  have  been  granted.  The  judgment  and 
order  should  therefore  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  the  event    All  concur. 


MURTAGH  y.  CITY  OP  NEW  YORK. 

(Supreme  Court,  Appellate  Division,  Second  Department    June  16,  1905.) 

Offioebs— Salabt— Action^Pleadino. 

In  an  action  by  a  police  patrolman  for  salary  earned,  it  was  incumbent 
on  him  to  establish  due  appointment,  and  defendant  might,  under  a  gen- 
eral denial,  show  that  the  appointment  was  inyalid  by  reason  of  the  fact 
that  the  number  of  men  on  the  force  exceeded  the  statutory  limit 

Appeal  from  Special  Term,  Queens  County. 

Action  by  Thomas  Murtagh  against  the  city  of  New  York.  From 
a  judgment  for  plaintiff,  defendant  appeals.     Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD, 
JENKS,  RICH',  and  MILLER,  JJ. 

James  D.  Bell,  for  appellant. 

Jacob  Rouss  (Louis  J.  Grant,  on  the  brief),  for  respondent^ i 
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MILLER^  J.  The  plaintiff  alleges  that  he  was  duly  appointed  on 
the  police  force  as  a  patrolman,  and  that  he  rendered  services  as 
such  during  the  period  for  which  he  has  recovered  the  judgment 
appealed  from.  The  answer  is  a  general  denial.  It  was  conceded 
on  the  trial  that  he  was  appointed  by  the  police  board  of  Long  Is- 
land City  on  the  23d  day  of  November,  1897,  the  board  which  then 
had  the  power  of  appointment  for  said  city,  and  that  he  performed 
services  during  the  period  for  which  he  sought  to  recover  salary ; 
but  it  was  insisted  by  the  defendant  that  the  appointment  was 
void,  for  the  reason  that  the  number  of  patrolmen  then  on  the  force 
exceeded  75,  which  was  the  number  limited  by  the  charter  of  said 
city.  The  defendant  offered  to  call  witnesses  to  prove  the  number 
of  patrolmen  then  in  service,  and  also  stated  that  he  had  30  judg- 
ment rolls  showing  the  number  of  men  reinstated  at  the  time.  This 
was  objected  to,  and  after  some  conversation  the  court  stated,  "I 
think  I  will  exclude  all  this  proof,  and  I  will  give  plaintiff  judgment 
for  the  amount,"  to  which  the  defendant  excepted.  The  sole  ques- 
tion presented  by  this  appeal  is  whether  the  invalidity  of  the  ap- 
pointment, by  reason  of  the  fact  that  the  number  of  men  on  the 
force  exceeded  the  limit  authorized  by  the  statute,  was  an  affirma- 
tive defense,  which  should  have  been  pleaded.  The  action  is  to  re- 
cover salary  which  attaches  to  an  office.  Fitzsimmons  v.  City  of 
Brooklyn,  102  N.  Y.  536,  7  N.  E.  787,  65  Am.  Rep.  835.  It  is  not 
an  action  to  recover  compensation  for  services  performed  by  an  em- 
ploye. There  can  be  no  doubt  upon  the  proposition  that  one  claim- 
ing a  salary  must  establish  his  right  to  the  office  to  which  the  salary 
attaches.  It  would  seem  clear,  therefore,  that  every  fact  which  bore 
upon  the  validity  of  the  appointment  would  be  available  to  the  de- 
fendant under  a  general  denial,  because  a  defendant  can  controvert 
anything  which  the  plaintiff  is  bound  to  prove  in  the  first  instance. 
Milbank  v.  Jones,  141  N.  Y.  340,  36  N.  E.  388.  Of  course,  when  the 
appointment  of  the  plaintiff  was  admitted,  a  prima  facie  case  had 
been  established,  because  the  plaintiff  could  rely  upon  the  presump- 
tion that  the  board  appointing  him  had  proceeded  pursuant  to  law, 
and  he  was  not,  therefore,  obliged  to  negative  in  the  first  instance 
the  proposition  that  the  number  of  men  on  the  force  exceeded  75. 
The  fact  which  he  had  alleged  and  was  bound  to  establish  was  that 
he  was  duly  appointed.  This  was  put  in  issue  by  the  general  de- 
nial, and  any  fact  which  tended  to  show  that  he  was  not  duly  ap- 
pointed was  available  to  the  defendant.  The  defendant  is  not 
limited  by  a  general  denial  to  the  evidentiary  facts  upon  which  the 
plaintiff  is  bound  to  offer  evidence  in  the  first  instance;  but  the 
presumption  attaching  to  the  certificate  of  appointment  did  in  fact 
tend  to  negative  the  proposition  that  the  number  of  men  on  the 
force  exceeded  the  limit  fixed  by  the  charter,  and  under  the  general 
denial  the  defendant  was  at  liberty  to  overcome  this  presumption. 
There  is  nothing  in  this  view  in  conflict  with  the  views  expressed 
in  People  ex  rel.  Gleason  v.  Scannell,  172  N.  Y.  316,  65  N.  E.  165, 
McNulty  V.  City  of  New  York,  168  N.  Y.  117,  61  N.  E.  Ill,  and 
Brennan  v.  Mayor,  62  N.  Y.  365.  In  the  Gleason  Case  it  did  not 
appear  that  the  relator's  appointment  offended  the  statute,  and. 
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whatever  may  be  the  rule  in  the  case  of  a  mere  employe  suing  to 
recover  for  services  upon  a  contract  express  or  implied,  we  think 
that,  in  the  case  of  an  officer  suiii^  for  salary,  any  fact  tending  to 
show  that  he  was  not  legally  an  officer  is  available  to  the  defendant 
under  a  general  denial. 

The  judgment  should  be  reversed,  and  a  new  trial  granted;  costs 
'  to  abide  the  event.    All  concur. 


JAEGER  V.  GERMAN-AMERICAN  INS.  CO. 
(Supreme  Court,  Appellate  Term.    June  26,  1905.) 

1.  Motion  to  Set  Asidb  Vebdict— Preponderance  op  Evidence— Considera- 

tion ON  Appeal. 

Where  defendant  does  not  move  to  set  aside  the  verdict,  the  appellate 
court  need  not  pass  on  the  question  of  preponderance  of  evidence. 

[Ed.  Note.— For  cases  in  point,  see  vol.  2,  Cent  Dig.  Appeal  and  Error, 
S§  1802-1303,  1727.] 

2.  Same— Evidence— Exceptions— Reversible  Error. 

On  the  issue  as  to  the  value  of  a  piano,  evidence  that  "they  told  me  it 
[the  piano]  was  worth  $400"  was  cause  for  reversal. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Charles  Jaeger  against  the  German-American  Insur- 
ance  Company.    Judgment  for   plaintiff,   and   defendant  appeals.  - 
Reversed. 

Argued  before  SCOTT,  P.  J.,  and  DUGRO  and  MacLEAN,  JJ. 

Duer,  Strong  &  Whitehead,  for  appellant, 
Steuer  &  Hoffman,  for  respondent. 

PER  CURIAM.  The  verdict  was  against  the  weight  of  evidence. 
It  is  difficult  to  believe  that  the  plaintiff  was  not  guilty  of  both 
fraud  and  false  swearing.  As,  however,  the  defendant  did  not  move 
to  set  aside  the  verdict,  we  are  not  required  to  pass  upon  the  ques- 
tion of  preponderance  of  evidence.  The  witness  Caroline  Jaeger 
was  allowed,  over  the  objection  of  defendant,  to  testify,  "They  told 
me  [referring  to  the  piano]  it  was  worth  $400."  The  exception  to 
the  ruling  presents  reversible  error. 

The  judgment  will  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  the  event. 


CONVERSE   V.   STEWART. 

(Supreme  Court,  Appellate  Division,  First  Department.     June  23,  1905.) 

,  Stockholders'  Liability— Nonresidents— Judgment— Conclusiveness. 
A  receiver  of  a  Minnesota  corporation  cannot  enforce  by  suit  a  liability 
against  a  nonresident  stockholder  for  an  assessment  levied  on  stock  of 
the  corporation  by  judgment  of  a  court  of  that  state  under  Const,  art  10, 
§  3,  making  a  stockholder  liable  to  the  amount  of  stock  held  and  owned  by 
him,  and  Laws  Minn.  1809,  p.  315,  c.  272.  providing  for  the  better  enforce- 
ment of  the  liability  of  stockholders  of  corporations,  where  such  stock- 
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'  holder  was  never  a  resident  of  Minnesota,  and  was  not  a  party  to  and  did 
not  appear  in  any  of  the  proceedings  resulting  in  the  appointment  of  the 
receiyer  or  in  imposing  the  assessment 

2.  Samb— Pabtiss. 

In  a  proceeding  by  a  receiyer  of  a  Minnesota  corporation  seeking  to 
enforce  a  liability  against  stockholders  by  reason  of  his  succeeding  to 
the  rights  of  the  corporation  under  Laws  Minn.  1809,  p.  315,  c.  272,  pro- 
viding for  the  better  enforcement  of  the  liability  of  stockholders,  the  cor- 
poration was  an  adverse  party  to  the  stockholders  against  whom  the  lia- 
bility was  sought  to  be  enforced,  and  the  court  did  not  acquire  Jurisdiction 
of  the  stockholders  by  making  the  corporation  a  party. 

Appeal  from  Judgment  on  Report  ol  Referee. 

Action  by  Theodore  R.  Converse,  as  receiver  of  the  Minnesota 
Thresher  Manufacturing  Company,  against  John  A.  Stewart.  From 
a  judgment  for  plaintiff  entered  on  report  of  a  referee,  defendant 
aDDeals.    Reversed. 

Argued  before  McLAUGHLIN,  PATTERSON,  INGRAHAM, 
and  LAUGHLIN,  JJ. 

Edward  R.  Sheldon,  for  appellant. 
William  G.  Wilson,  for  respondent. 

INGRAHAM,  J.  The  facts  are  not  disputed,  and  the  question 
presented  depends  upon  the  liability  of  the  defendant  for  an  assess- 
ment levied  upon  certain  stock  of  a  Minnesota  corporation  by  a 
judgment  or  order  of  the  courts  of  that  state.  In  considering  this 
question,  it  must  be  borne  in  mind  that  the  defendant  is  a  resident 
of  the  state  of  New  Jersey,  with  a  place  of  business  in  the  state  of 
New  York;  that  he  is  not,  and  never  has  been,  a  resident  of  or 
domiciled  in  the  state  of  Minnesota,  and  was  not  a  party  nor  did 
he  appear  in  any  of  the  proceedings  in  the  courts  of  that  state  which 
resulted  in  the  appointment  of  the  receiver,  or  in  imposing  the  as- 
sessment upon  the  owners  or  holders  of  the  stock  of  this  corpora- 
tion, of  which  the  plaintiff  was  appointed  receiver.  The  learned 
referee  found  that  on  May  12,  1882,  a  corporation  known  as  the 
Northwestern  Manufacturing  &  Car  Company  was  incorporated 
under  the  laws  of  Minnesota.  The  operations  of  this  company  were 
not  successful,  and  subsequently  a  receiver  of  its  property  was  ap- 
pointed by  the  courts  of  that  state.  On  the  16th  of  December,  1884, 
the  Minnesota  Thresher  Manufacturing  Company  was  incorporated 
under  the  laws  of  Minnesota.  One  of  the  purposes  of  the  corpora- 
tion was  "the  purchase  of  the  capital  stock,  evidence  of  indebted- 
ness issued  by  it,  and  the  assets  of  the  North  Western  Manufactur- 
ing and  Car  Company."  The  thresher  company  subsequently  pur- 
chased the  assets  of  the  car  company  from  the  receiver.  On  Feb- 
ruary 17, 1887,  the  directors  of  the  thresher  company  passed  a  reso- 
lution refusing  to  issue  any  further  stock  in  exchange  for  the  stock 
of  the  car  company,  except  for  the  preferred  stock  of  the  car  com- 
pany, which  had  been  placed  in  the  hands  of  three  trustees  appointed 
by  the  executive  committee  of  the  thresher  company,  with  power  to 
hold,  control,  and  vote  the  stock  for  the  period  of  five  years.  The 
executive  committee  then  appointed  the  trustees  to  act  under  this 
resolution.     The  defendant  Stewart  was  the  owner  of  400  shares 
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of  the  preferred  stock  of  the  car  company,  which  in  December,  IS&G, 
he  delivered  to  the  trustees,  at  the  same  time  signing  an  agreement 
by  which  this  stock  of  the  car  company  was  assigned  to  the  trus- 
tees, to  be  held  for  the  period  of  five  years  from  Januarjr  1,  1887, 
"with  all  the  rights  and  powers  relating  to  said  stock,  including 
the  right  to  vote  thereon  as  if  the  said  trustees  were  the  absolute 
owners  thereof."  This  agreement  also  contained  a  provision  which 
authorized  the  trustees  to  exchange  the  said  preferred  stock  of  the 
car  company  or  any  part  thereof,  for  an  equal  number  of  shares  of 
the  common  stock  of  the  thresher  company,  or  share  for  share  for 
the  common  stock  of  any  new  company  that  may  be  formed  during 
said  five  years  for  the  purpose  of  carrying  on  the  business  of  the 
car  company;  the  said  stock,  when  received  in  exchange,  to  be 
held  upon  the  same  terms,  subject  to  and  with  all  the  rights  and 
powers,  including  the  right  of  voting  thereon,  as  the  preferred 
shares  thereby  assigned  were  held.  At  the  end  of  five  years  the 
trustees  were  to  assign  to  the  signers  of  the  agreement  the  number 
of  shares  of  said  preferred  stock  thereby  assigned  by  the  signer,  or 
an  equal  number  of  shares  of  the  common  stock  of  said  new  or 
other  company  for  which  it  may  have  been  exchanged  by  the  trus- 
tees. The  trustees,  immediately  upon  the  receipt  of  the  stock  of 
the  car  company  from  the  defendant,  transferred  it  to  the  thresher 
company,  and  received  in  lieu  thereof  400  shares  of  the  common 
stock  of  that  company.  The  referee  found  that  the  defendant  re- 
ceived no  notice  of  the  exchange  of  this  stock  for  the  thresher  com- 
pany stock,  and  had  no  knowledge  of  the  exchange  prior  to  January 
1,  1903,  and  that  the  defendant  made  no  demand  for  the  return  of 
this  stock,  and  made  no  inquiry  about  it,  because  he  believed  his 
investment  therein  had  proved  a  total  loss;  that  the  defendant 
had  no  knowledge  that  the  stock  of  the  car  company  had  been  ex- 
changed from  tlie  stock  of  the  thresher  company,  or  that  he  was 
entitled  to  any  stock  in  that  company,  and  had  exercised  no  right 
of  ownership  of  the  stock  of  either  corporation,  and  had  abandoned 
the  right  to  claim  the  stock  of  the  car  company,  or  any  interest 
therein.  The  referee,  in  his  opinion,  states  that  upon  the  expiration 
of  this  period  of  five  years  the  trust  expired,  and  the  defendant 
forthwith  became  immediately  entitled  to  the  stock,  and  became 
its  beneficial  owner  in  the  corporation ;  that  from  that  time  there 
was  no  relation  of  trust,  but  that  the  former  trustees  held  the  stock 
as  the  agents  of  the  defendant.  If  this  be  the  correct  position,  it 
would  seem  that  the  right  or  ownership  of  the  defendant  in  this 
stock  would  terminate  when  he  lost  the  right  to  recover  this  stock. 
He  never  knew  that  he  was  entitled  to  the  stock,  never  was  the 
legal  owner  of  it,  and  whatever  right  he  had  to  receive  it  had  been 
lost  by  his  making  no  claim  for  it.  He  certainly  could  not  be  held 
to  be  the  owner  of  the  stock  when  he  had  lost  his  right  to  it. 

It  also  further  appeared  that  on  May  6,  1901,  a  judgment  was  re- 
covered against  the  thresher  company  by  the  Merchants'  National 
Bank  of  St.  Paul,  and  that  on  August  6,  1901,  a  judgment  was 
entered  in  the  district  court  of  Minnesota  sequestrating  the  property 
of  the  thresher  company,  and  appointing  the  plaintiff  herein  as  the 
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receiver  thereof;  and  upon  this  receiver  there  was  conferred  the 
power  to  enforce  the  collection  of  any  assessments  or  stockholders' 
liability  either  in  the  courts  of  Minnesota  or  in  the  courts  of  any 
other  state  or  territory.  The  plaintiff  duly  qualified  as  such  re- 
ceiver, and  entered  upon  the  discharge  of  his  duties  as  such.  On 
the  16th  of  April,  1902,  the  plaintiff,  as  receiver,  presented  a  petition 
to  the  district  court  praying  that  said  court  by  order  of  judgment 
direct  or  levy  a  ratable  assessment  upon  the  parties  liable  as  stock- 
holders of  the  thresher  company  for  such  amount,  proportion,  or 
percentage  of  the  liability  for  debt  on  account  of  each  share  of 
stock  as  the  court  should  deem  proper,  in  conformity  with  the  pro- 
visions of  the  act  of  the  state  of  Minnesota  passed  in  the  year  1899. 
On  December  22, 1902,  an  order  or  decree  in  said  action  was  entered 
whereby  it  was  ordered  and  adjudged  that  an  assessment  of  36  per 
cent,  of  the  par  value  of  each  share  of  the  capital  stock  of  the  thresh- 
er company,  to  wit,  the  sum  of  $18  orf  each  share,  should  be  assessed 
on  each  and  every  share  of  capital  stock,  and  upon  and  against  the 
"person,  corporation  or  party  liable  as  such  stockholder"  of  the 
thresher  company,  and  that  each  and  every  person  liable  as  such 
stockholder  was  directed  to  pay  to  the  receiver  the  sum  of  $18  for 
and  on  account  of  each  and  every  share  for  or  upon  which  said  per- 
son was  liable  as  a  shareholder  in  the  said  thresher  company.  The 
plaintiff,  as  receiver,  gave  notice  of  said  order  or  decree  by  mailing 
notices  thereof  to  every  stockholder  of  record  of  the  thresher  com- 
pany, and  this  notice  was  received  by  the  defendant  on  or  about 
January  1,  1903. 

The  referee  found  as  a  fact  that  the  defendant  prior  to  January 
1,  1903,  had  no  knowledge  or  notice  of  the  proceedings  in  the  dis- 
trict court  of  Washington  county,  Minn.,  in  which  the  plaintiff  was 
appointed  receiver  of  the  thresher  company,  in  which  an  assessment 
was  levied  upon  its  stockholders,  and  that  he  was  not  within  the 
jurisdiction  of  the  said  district  court;  that  said  assessment  was 
made  upon  the  finding  of  said  court  that  the  holders  of  18,301  shares 
of  the  preferred  stock  of  the  said  corporation,  of  about  9,877  shares 
of  the  common  stock,  and  the  beneficial  holders  of  3,548  shares  of 
common  stock  included  in  certain  common  stock  standing  in  the 
name  of  the  trustees,  were  financially  able  to  pay  such  assessment, 
and  that  upon  these  solvent  stockholders  there  was  levied  an  assess- 
ment sufficient  to  pay  all  the  debts  of  the  corporation :  that  such 
assessment  was  also  levied  to  meet  a  very  considerable  expense 
which  the  plaintiff  had  theretofore  incurred  in  many  states,  and  a 
large  amount  of  anticipated  additional  expenses  to  be  incurred  by 
him  in  enforcing  such  assessment  in  many  different  states,  and  in 
many  different  counties  of  such  different  states,  as  against  the 
solvent  stockholders,  as  well  as  the  general  expenses  of  the  receiver- 
ship; that,  for  the  purposes  of  meeting  the  expenses  of  the  plain- 
tiff's receivership,  the  amount  realized  from  said  assessment  was 
increased  by  about  $127,315.83  more  than  the  outstanding  total  in- 
debtedness of  the  said  corporation. 

There  was  no  finding  by  the  learned  referee  as  to  the  amount  of 
the  indebtedness  of  the  thresher  company,  or  the  actual  amount  of 
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a  ratable  assessment  upon  this  stock  which  had  been  held  for  the 
plaintiff.  The  liability  of  the  defendant  is  based  entirely  upon  the 
force  of  the  adjudication  of  the  Minnesota  court  imposing  the  as- 
sessment as  binding  on  the  defendant,. and  the  learned  referee  has 
held,  as  a  conclusion  of  law,  that  the  defendant  is  liable  as  a  stock- 
holder of  the  thresher  company  for  the  amount  of  the  said  assess- 
ment of  $18  per  share  upon  400  shares  of  the  common  stock  of  that 
company.  In  his  opinion  he  stated  that  the  defendant,  as  a  stock- 
holder, was  concluded  by  the  judgment  of  the  court  in  the  proceed- 
ing against  the  corporation ;  that  in  such  corporate  matters  he  was 
in  fact  represented  by  the  corporation,  and,  in  law,  bound  as  a  privy. 
To  this  conclusion  of  the  learned  referee  I  do  not  agree.  The 
lial)ility  of  a  stockholder  of  a  Minnesota  corporation  is  based  upon 
the  provisions  of  section  3  of  article  10  of  the  Constitution  of  that 
state,  which  is  as  follows:  "Liabilities  of  Stockholders.  Each 
stockholder  in  any  corporation^  (excepting  those  organized  for  the 
purpose  of  carrying  on  any  kind  of  manufacturing  or  mechanical 
business)  shall  be  liable  to  the  amount  of  stock  held  or  owned  by 
him" — and  upon  the  provisions  of  chapter  272,  p.  315,  of  the  Minne- 
sota Laws  of  1899,  which  is  entitled  "An  act  to  provide  for  the  better 
enforcement  of  the  liability  of  stockholders  of  corporations."  This 
latter  act  provides  that  the  court,  upon  the  petition  of  a  receiver 
of  such  a  corporation,  and  upon  proof  by  affidavit  or  otherwise  as 
to  the  probable  indebtedness  of  the  corporation,  and  the  expenses 
of  such  assignment  or  receivership,  and  the  probable  amount  of 
assets  available  for  the  payment  of  such  indebtedness  and  expenses, 
may  by  order  direct  and  levy  a  ratable  assessment  upon  all  the  par- 
ties liable  as  stockholders,  or  upon  or  on  account  of  any  stock  or 
shares  of  said  corporation,  for  such  amount,  proportion,  or  percent- 
age of  the  liability  upon  or  on  account  of  each  share  of  said  stock 
as  the  court,  in  its  discretion,  may  deem  proper  (taking  into  ac- 
count the  probable  solvency  or  insolvency  of  stockholders,  and  the 
probable  expenses  of  collecting  the  assessment),  and  shall  direct 
the  payment  of  the  amount  so  assessed  against  each  share  of  said 
stock  to  the  assignee  or  receiver  within  such  time  thereafter  as  said 
court  may  specify  in  said  order.  And  the  act  further  provides  that 
such  order  and  the  assessment  thereby  levied  shall  be  conclusive 
upon  and  against  all  parties  liable  upon  or  on  account  of  any  stock 
or  shares  of  said  corporation,  whether  appearing  or  represented  at 
said  hearing,  or  having  notice  thereof,  or  not,  as  to  all  matters  re- 
lating to  the  amount  of  and  the  propriety  of  and  necessity  for  the 
said  assessment.  There  is  no  other  statute  of  the  state  of  Minne- 
sota which  imposes  any  liability  upon  stockholders  in  corporations 
for  the  debts  of  the  corporations.  It  will  be  noticed  that  this  pro- 
vision of  the  Constitution  does  not  expressly  impose  upon  the 
stockholders  of  a  corporation  a  liability  for  the  debts  of  the  corpo- 
ration, nor  does  it  state  for  whose  benefit  the  liability  is  imposed. 
A  stockholder  in  a  corporation  shall  be  liable  for  the  amount  of 
stock  held  or  owned  by  him,  and  it  was  this  liability  that  the  defend- 
ant assumed  when  he  became  a  holder  or  owner  of  stock  in  this 
corporation.     The   extent  of  liability  being  indefinite,  the  object 
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for  which  it  was  imposed  not  being  stated,  and  the  person  to  whom 
or  for  whose  benefit  it  was  imposed  not  being  specified,  certainly, 
before  that  liability  could  be  enforced,  the  person  seeking  to  enforce 
it  was  bound  to  prove  in  an  action  to  which  the  defendant  was  a 
party  the  facts  and  circumstances  which  entitled  him  to  enforce  it. 
TJie  defendant,  not  being  a  resident  of  the  state  of  Minnesota,  and 
not  being  subject  to  its  laws,  cannot  be  made  liable  by  a  statute  of 
that  state  without  the  judgment  of  a  court  of  competent  jurisdic- 
tion in  an  action  or  proceeding  to  which  he  was  a  party.  I  do  not 
think  it  could  be  said  that  he  was  represented  by  the  corporation 
who  was  a  party  to  that  proceeding.  The  liability  sought  to  be  en- 
forced was  not  a  liability  to  the  corporation,  or  because  of  any  con- 
tract, express  or  implied,  that  he  had  made  with  the  corporation. 
The  liability  may  be  said  to  be  contractual  in  its  character,  the  ob- 
ligation being  assumed  when  a  stockholder  acquired  stock  in  the 
Minnesota  corporation.  The  corporation  of  which  he  was  a  stock- 
holder was  not  his  representative  or  trustee  in  relation  to  this  lia- 
bility, nor,  as  I  understand  it,  was  the  plaintiff's  right  to  enforce 
the  obligation  acquired  by  reason  of  any  assignment  or  transfer  by 
the  corporation.  The  plaintiff  seeks  to  enforce  an  obligation,  con- 
tractual in  its  nature,  which  a  stockholder  assumed  by  becoming  the 
owner  or  holder  of  stock  in  the  corporation,  for  the  benefit  of  the 
creditors  of  the  corporation.  The  receiver's  right  to  enforce  that 
liability,  as  I  understand  it,  depends  upon  his  representing  the  cred- 
itors of  the  corporation,  and  acting  as  trustee  for  them,  and  not  by 
virtue  of  any. right  he  acquired  from  the  corporation.  But  assum- 
ing that  the  receiver  became  entitled  to  enforce  the  obligation  by 
reason  of  his  succeeding  to  the  rights  of  the  corporation,  the  cor- 
poration was  then  an  adverse  party  to  the  stockholders  against 
whom  the  liability  was  sought  to  be  enforced,  and  the  court  cer- 
tainly could  not  acquire  jurisdiction  as  against  the  stockholder  by 
making  the  adverse  party  a  party  to  the  proceeding. 

It  seems  to  me  that  a  stockholder  against  whom  such  a  liability 
is  sought  to  be  enforced  is  entitled  to  his  day  in  court,  and  to  in- 
sist that  the  facts  upon  which  the  liability  is  sought  to  be  enforced 
shall  be  established  by  competent  evidence,  as  against  him,  in  an 
action  to  which  he  is  a  party,  and  where  the  court  seeking  to  enforce 
the  liability  has  jurisdiction  over  him.  And  this  has  been  recog- 
nized by  the  Court  of  Appeals  in  Howarth  v.  Angle,'162  N.  Y.  179, 
56  N.  E.  489,  47  L.  R.  A.  725.  That  action  was  brought  to  recover 
the  amount  due  from  a  stockholder  of  a  bank  incorporated  under 
the  laws  of  the  state  of  Washington,  for  an  equal  and  ratable  pro- 
portion of  an  alleged  deficiency  claimed  to  be  due  from  the  defend- 
ant on  account  of  his  ownership  of  65  shares  of  the  capital  stock  of 
the  said  bank ;  and,  in  speaking  of  such  an  action.  Judge  Vann  says : 

*The  stockholders,  however,  may  controvert  in  our  courts  aU  the  essential 
facts,  such  as  Insolvency,  the  amount  of  the  deficiency,  and  the  like,  whether 
they  are  established  by  the  judgment  appointing  the  receiver  or  not.  They 
may  require  strict  common-law  proof  as  to  nil  the  facts  upon  which  the 
deficiency  is  based«  and  may  contest  any  unreasonable  expenditure  in  the 
conversion  of  assets  and  the  collection  of  accounts,  Including  extravagant  al- 
iowances  to  attorneys  or  counsel.    Upon  all  these  questions  the  defendant  has 
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had  his  day  In  the  courts  of  this  state,  and  the  united  action  of  the  conrts 
below  haye  concluslyely  determined  them  against  him."  And  again:  "No 
InjuBtlce  was  done  the  defendant  by  the  judgments  below,  because  he  was 
only  required  to  pay  his  exact  proportion  of  the  deficiency,  as  duly  ascertained 
by  the  courts  of  this  state.  The  fact  that  the  deficiency  had  also  been  as- 
certained by  the  courts  In  Washington,  and  the  same  amount  found  to  exist 
did  no  harm.  There  is  no  Inequality,  for  one  creditor  Is  not  paid  In  full,  wlille 
others  get  less,  but  all  are  benefited  equally^  and  no  one  gets  more  than  his 
due.  *  *  *  If  some  of  the  stockholders  should  prove  Insolvent,  the  defend- 
ant cannot  be  affected  by  it,  or  his  liability  Increased  thereby." 

The  decisions  on  the  federal  banking  law  were  cited  as  an  author- 
ity upon  this  question. 

The  learned  referee  called  attention  to  this  statement  of  Judge 
Vann,  but  refused  to  follow  it,  upon  the  ground  that  this  was  not 
a  point  essential  to  the  decision  of  the  Court  of  Appeals  in  that 
case,  and  that  the  weight  of  authority  is  that  the  stockholder  is  con- 
cluded by  the  judgment  of  the  court  in  the  proceeding  against  the 
corporation,  and  that  in  such  corporate  matters  he  is  in  fact  repre- 
sented by  the  corporation,  and,  in  law,  bound  as  a  privy.  The  in- 
justice in  this  case  is  striking,  for  here  this  defendant  is  not  only 
held  liable  for  his  proportion  of  the  debts  of  the  corporation,  but 
is  also  held  to  be  liable  for  the  proportion  of  those  debts  which  the 
court  in  Minnesota  has  assumed  to  be  payable  by  the  stockholders 
of  the  corporation  who  are  insolvent;  and  there  is  also  imposed 
upon  this  defendant  liability  for  the  amount  that  the  receiver  will 
have  to  pay  in  enforcing  the  liability  of  this  defendant  and  other 
solvent  stockholders.  The  court  of  Minnesota  assumed  to  impose 
this  liability  upon  the  defendant  by  virtue  of  the  statute  passed  in 
1899,  many  years  after  the  defendant  had  abandoned  his  stock  in 
this  corporation.  It  seems  to  me  clear,  however,  that  the  right  of 
the  plaintiff  to  enforce  this  liability  against  a  stockholder  who  is 
not  a  citizen  of  the  state  of  Minnesota,  and  who  was  not  served  with 
process  in  the  proceeding  which  assumed  to  fix  such  liability,  must 
be  based  upon  common-law  evidence  showing  the  extent  of  the 
liability,  and  the  facts  which  are  necessary  to  impose  the  liability 
on  the  defendant.  An  adjudication  in  the  court  of  another  state 
in  a  proceeding  to  which  the  defendant  was  not  a  party,  and  where 
the  court  had  no  jurisdiction  over  him,  cannot  be  the  basis  of  such  a 
recovery. 

It  follows  ttfat  the  judgment  appealed  from  must  be  reversed,  and 
a  new  trial  ordered  before  another  referee,  with  costs  to  the  appel- 
lant to  abide  the  event. 

McLaughlin,  j.,  concurs.  Patterson  and  laughlin, 

JJ.,  concur  in  result. 
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CX)LLINS  et  al.  y.  QARLIN  et  aL 
(Supreme  Court,  Appellate  Divisioiit  Second  Department    June  23,  1005.) 

1.  BVIDENCS— TlMBBOOK. 

On  the  issue  of  the  number  of  days'  work  done  by  plalntUTs  men,  his 
timebook  is  not  admissible,  without  the  testimony  of  the  men  who  kept 
the  time  and  reported  it,  or  the  men  who  did  the  work  and  reported  their 
hours,  though  his  bookkeeper  is  dead;  he  testifying  that  his  timebooks 
were  made  up  from  time  given  by  timekeepers ;  that  the  book  in  question 
was  made  up  by  the  timekeeper,  under  bis  supervision,  from  the  book- 
keeper's timebook,  who  got  his  time  from  the  men  himself ;  that  the  men 
reported  to  him  from  time  to  time,  sometimes  verbally,  and  sometimes 
he  went  "to  the  Job"  and  asked  "how  long  they  had  been  working — 
kept  track  of  them" — and  that  the  bookkeeper  got  his  time  from  the  men, 
and  plaintiff  every  day  looked  over  it  to  see  that  it  was  correct;  and 
that  the  men  reported  to  him  from  time  to  time. 

[Ed.  Note.— For  cases  in  point,  see  voL  20,  Cent  Dig.  Evidence,  i  1445.] 

2.  Sakk— Bffect  ov  Oboss-Exahin ation. 

Where  plaintiff  testified  to  the  number  of  days'  work  performed  by  his 
men,  and  it  thereafter  appeared  that  he  relied  for  his  details  on  his  time- 
book,  and,  after  its  history  was  elicited,  defendants  moved  that  all  evi- 
dence of  performance  of  work  based  on  the  entries  therein  be  stricken  out, 
after  the  denial  of  which  they  began  their  recross-examination  on  the 
specific  entries,  following  this  with  the  motion  that  plaintiiTs  evidence 
be  stricken  out  on  every  item,  except  as  to  those  which  he  said  he  knew 
of  his  own  knowledge,  on  the  ground  that  it  was  hearsay,  such  cross- 
examination  did  not  make  the  contents  of  the  book  evidence  for  plaintiff. 

Appeal  from  Trial  Term,  Nassau  Couaty. 

Action  by  William  P.  Collins  and  another,  partners  as  William 
Collins'  Sons,  against  Patrick  J.  Carlin  and  others,  partners  as 
P.  J.  Carlin  &  Co.  From  a  judgment  for  plaintiffs,  defendants  ap- 
Deal     Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD, 
JENKS,  RICH,  and  MILLER,  JJ. 

Newell  Lyon,  for  appellants. 
James  Troy,  for  respondents. 

JENKS,  J.  I  think  that  the  admission  of  the  plaintiffs'  timebook 
was  error.  The  plaintiffs  sued  for  $5,003  upon  a  contract  for  pump- 
ing at  $10  per  diem.  The  number  of  days'  work  done  was  an  issue, 
and  finally  was  the  sole  issue  submitted  to  the  jury.  One  of  the 
plaintiffs  testified  that  they  worked  500.3  days.  At  the  close  of  his 
recross-examination  he  was  permitted  to  read  their  timebook  in  evi- 
dence. Some  time  before,  when  cross-questioned  as  to  whether  he 
knew  of  any  work  done  on  a  specified  day,  he  answered :  "I  have  a 
timebook,  which  will  give  me  the  exact  date  and  hours,  and  so  forth, 
that  I  checked  my  bills  from  as  I  sent  them  in,  week  by  week,  to 
Mr.  Carlin.  I  cannot  tell  now,  sitting  on  the  stand,  whether  I 
pumped  on  March  26th  so  many  hours.  It  is  all  in  my  book.  I 
don't  carry  those  things  for  two  or  three  years.  I  have  too  much 
to  do."  And  later,  during  the  colloquy  incidental  to  the  offer  of 
the  timebook,  the  court  said :  "As  he  said,  as  far  as  his  verbal  testi- 
mony is  concerned,  he  could  only  answer  from  this  book.     He  has 
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told  you  that."  Before  the  admission  of  the  book  the  witness  testi- 
fied that  their  "timebooks"  were  made  up  from  time  "given  in"  by 
timekeepers,  and  that  the  particular  book  thereafter  admitted  was 
made  up  by  the  timekeeper,  under  his  supervision,  from  the  book- 
keeper's timebook,  who  "got  his  time  from  the  men  himself."  He 
also  testified  that  the  men  reported  to  himself  from  time  to  time, 
sometimes  verbally,  and  sometimes  he  went  "to  the  job"  and  asked 
"how  long  they  had  been  working — keep  track  of  them."  Under 
such  conditions  the  rule  requires  not  only  testimony  from  the  maker 
of  the  entries  that  they  conform  to  the  reports  made  by  the  time- 
keepers or  the  workers,  but  also  testimony  from  the  timekeepers  or 
the  workers  that  their  reports  were  true.  When  the  maker  of  the 
entries  can  only  testify  that  he  acted  upon  information,  and  wrote 
in  accord  with  it,  it  must  be  shown  that  the  information  conformed 
to  the  facts.  In  this  case  even  the  timebooks  were  not  admissible 
without  the  testimony  of  the  men  who  kept  the  time  and  reported 
it,  or  the  men  who  did  the  work  and  reported  their  hours.  Mayor 
V.  Second  Ave.  R.  Co.,  102  N.  Y.  572,  7  N.  E.  905,  55  Am.  Rep.  839. 
The  learned  counsel  for  the  respondents  contends  that  this  book 
was  admissible  because  the  defendants  examined  the  plaintiff  "di- 
rectly from  the  book,"  and  had  "him  literally  read  its  contents  into 
the  record."  The  answer  is  that  the  defendants  did  not  seek  to 
establish  their  case  by  this  writing,  but  to  destroy  or  to  impair  the 
writing  as  evidence  for  the  plaintiffs,  or  to  impair  or  limit  testimony 
dependent  on  it.  The  witness  testified  as  to  the  total  of  the  days' 
work.  It  thereafter  clearly  appeared  that  he  relied  for  the  details 
and  as  to  the  specific  days  upon  the  timebooks  or  the  timebook. 
After  the  history  of  the  timebooks  was  elicited,  the  defendants 
thereupon  moved  that  "all  evidence  of  performance  of  work  which 
is  based  upon  the  entries"  therein  be  stricken  out.  Their  motion 
was  denied,  and  thereupon  they  began  their  recross-examination 
upon  the  specific  entries.  That  I  have  correctly  described  the  pur- 
pose of  the  defendants  is  indicated  by  the  course  of  the  examination, 
and  made  plain  by  the  motion  thereafter  made  "that  the  testimony 
of  the  witness  be  stricken  out  on  every  item  excepting  as  to  these 
items  which  he  says  he  knows  of  his  own  knowledge  and  belief,  the 
entries  being  made  from  his  own  knowledge ;  that  all  other  items 
excepting  those  be  stricken  out  on  the  ground  that  it  is  hearsay." 
Inquiry  as  to  the  origin,  competency,  or  evidential  value  of  a  writ- 
ing more  or  less  relied  upon  by  an  opponent,  however  minute,  does 
not  thereby  make  the  contents  evidence  for  the  opponent. 

It  is  also  contended  that  the  timebook  was  admissible  because  the 
bookkeeper  who  actually  made  the  entries  is  dead.  Referring  to 
the  bookkeeper,  the  plaintiff  testifies : 

"Q.  Where  does  he  get  his  time?  A.  From  the  men  himself,  and  every  day 
I  look  oyer  It  to  see  that  It  Is  correct.  Q.  Do  the  men  report  to  you  al8o> 
A.  They  report  to  me  from  time  to  time.*' 

Death  accounts  for  the  absence  of  the  testimony  of  the  book- 
keeper, but  not  for  the  absence  of  the  testimony  of  those  who  told 
him  of  the  time  kept  by  them,  or  as  filled  by  them  in  work.  The 
death  of  the  bookkeeper  does  not  dispense  with  the  requirement  of 
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the  testimony  of  those  who  reported  the  facts  to  him.  In  Cowen, 
Hill's  &  Edwards'  Notes  to  Phillipps  on  Evidence,  star  page  348, 
it  is  said : 

"But  however  Lord  Torrlngton's  Case  may  hare  been  considered  by  the 
English  courts,  it  has  generally  been  treated  by  our  own  according  to  its 
more  obvious  principle — ^not  only  as  letting  in  all  books  of  account  kept  by 
a  deceased  clerk,  but  all  other  entries  or  memoranda  made  in  the  course  of 
business  or  duty  by  any  one  who  would  at  the  time  have  been  a  competent 
witness  to  the  fact  which  he  registers." 

Burr  Jones  on  Evidence,  vol.  2,  §  323,  states  the  rule  as  follows : 

"It  has  long  been  a  settled  rule  of  law  both  in  England  and  in  this  country 
that  a  minute  or  memorandum  in  writing,  made  at  the  time  when  the  fact 
it  records  took  place  by  a  person  since  deceased,  in  the  ordinary  course  of 
his  business,  corroborated  by  other  circumstances  which  render  it  probable 
that  the  fact  occurred,  is  admissible  in  evidence." 

The  limitation  is  expressed  in  the  leading  case  of  Nicholls  v. 
Webb,  8  Wheat.  326,  337,  6  L.  Ed.  628,  where  the  court,  per  Story, 
J.,  said : 

"We  think  it  a  safe  principle  that  memorandums  made  by  a  person,  in  the 
ordinary  course  of  his  business,  of  acts  or  matters  which  his  duty  in  such 
business  requires  him  to  do  for  others,  in  case  of  his  death,  are  admissible 
evidence  of  the  acts  and  matters  so  done." 

In  other  words,  the  production  of  the  timebook,  with  the  proof 
that  the  entries  were  made  by  the  deceased  bookkeeper,  would  have 
been  sufficient  to  render  the  book  competent,  if  coupled  with  the 
evidence  of  the  timekeepers,  or  the  workman,  as  heretofore  indi- 
cated. The  timebook  was  not  admissible  under  the  well-known 
doctrine  of  Vosburgh  v.  Thayer,  12  Johns.  461  (see  Smith  v.  Smith, 
163  N.  Y.  168,  67  N.  E.  300,  52  L.  R.  A.  545),  because  there  was  no 
proof  of  the  prerequisites.  The  further  contention  as  to  admissibil- 
ity is  answered  by  the,  authority  of  Mayor  v.  Second  Avenue  R.  Co., 
supra. 

I  think  that  the  ruling  was  reversible  error.  The  timebook  bore 
directly  and  cogently  upon  the  sole  issue  submitted  to  the  jury,  and 
the  learned  court  in  its  charge  commented  on  this  book,  described 
its  preparation,  told  the  jury  it  was  in  evidence,  and  then  said : 

*'It  is  for  yon  to  say  how  far  that  substantiates  his  statement— whether 
It  satisfies  you  as  to  the  correctness  of  his  story  or  not.  I  leave  it  to  yon  to 
say  whether  the  book  is  correct — his  statement  of  the  time  is  correct." 

The  judgment  must  be  reversed,  and  a  new  trial  granted;  costs 
to  abide  the  event.    All  concur. 


PEOPLE  ex  rel.  McCABE  v.  SNEDEKER  et  al..  Town  Auditors. 
(Supreme  Court,  Appellate  Division,  Second  Department    June  16,  1905.) 

.    GSBTIOBABI— LDCITATIONS. 

Mandamus  to  compel  the  audit  of  a  claim  by  town  board  was  granted, 
but  on  appeal  the  order  was  reversed,  and  within  a  year  thereafter  the 
relator  brought  certiorari  to  review  the  same  action  of  the  board  sought 
to  be  corrected  in  the  mandamus  proceeding.  Code  Civ.  Proc.  §  2125.  de- 
clares that  a  writ  of  certiorari  to  review  a  determination  must  be  granted 
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and  served  within  four  months  after  the  determination  to  be  reviewed 
becomes  final  and  binding.  Section  405  declares  that  if  an  action  is  com- 
menced within  the  time  limited,  and  Judgment  therein  is  reversed  on  ap- 
peal, or  if  the  action  is  terminated  in  any  other  manner  than  by  volun- 
tary discontinuance,  etc.,  the  plaintiff  may  commence  a  new  action  within 
one  year  after  such  reversal  or  determination.  Section  414  declares  that 
the  word  "action,"  as  contained  in  that  chapter  of  which  section  405  Is 
a  part,  is  to  be  construed  as  including  a  special  proceeding  or  any  pro- 
ceeding therein.  Held,  that  the  certiorari  proceeding  was  within  the  pro- 
visions of  section  405,  so  that  relator  was  entitled  to  maintain  it. 

2.   MUNIOIPAIi  Ck)BP0BATI0N8-^TBEET   IlCPBOVEHENTB— OONTSAOT— EXTBAS. 

A  town  was  authorized  by  a  county  board  of  supervisors  to  expend  a 
certain  sum  in  improving  highways,  and  entered  into  a  contract  for  the 
Improvement,  which  provided  that  the  contract  price  should  cover  all 
labor,  material,  and  expenses  of  every  kind  necessary  to  the  completion  of 
the  contract,  and  that  the  contractor  would  make  no  claims  on  account  of 
any  variation  between  the  quantities  of  the  estimate  and  the  quantities 
of  the  work  as  done.  It  was  further  provided  that  no  claim  for  extra 
work  should  exist  in  favor  of  the  contractors  unless  the  same  had  been 
ordered  by  the  town  board,  and  that,  if  it  should  appear  that  anything 
was  omitted  from  the  specifications  requisite  for  the  proper  completion  of 
the  work,  the  contractor  should  do  such  work  without  any  extra  charge. 
Heldt  that  the  contractor  could  not  recover  for  extra  work  done  under 
direction  of  the  engineer  and  necessitated  by  a  change  of  the  plans  by 
that  officer,  but  not  ordered  by  the  town  board,  and  increasing  the  cost 
till  it  exceeded  the  sum  which  the  board  was  authorized  to  expend. 

Certiorari  by  the  people,  on  relation  of  William  F.  McCabe, 
against  John  A.  Snedeker  and  others,  to  review  a  determination  of 
respondents  as  the  board  of  town  auditors  of  the  town  of  White 
Plains.     Determination  affirmed. 

Argued  before  BARTLETT,  WOODWARD,  RICH,  and  MIL- 
LER, JJ. 

L.  Laflin  Kellogg  (Alfred  C.  Pette,  on  the  brief),  for  relator 
H.  T.  Dykman,  for  respondents. 

MILLER,  J.  This  is  a  certiorari  to  review  the  audit  and  rejec- 
tion of  a  claim  presented  by  the  relator  to  the  defendants,  which 
occurred  January  22,  1902,  and  which  the  relator  undertook  to  re- 
view by  mandamus,  with  the  result  that  an  alternative  writ  was 
issued  within  four  months  thereafter,  and,  a  t^ial  being  had  upon 
the  issues  joined,  a  verdict  was  rendered  in  favor  of  the  relator  for 
the  sum  of  $19,984.25,  upon  which  a  peremptory  writ  was  issued 
commanding  the  defendants  to  audit  the  claim  at  not  less  than  said 
sum.  Upon  appeal,  however,  from  the  order  directing  the  issuance 
of  said  writ,  it  was  reversed  by  this  court  (92  App.  Div.  16,  87  N.  Y. 
Supp.  196)  on  the  ground  that  the  relator  had  mistaken  his  remedy, 
and  the  order  of  reversal  was  affirmed  by  the  Court  of  Appeals  (179 
N.  Y.  242,  72  N.  E.  103).  Within  two  months  after  such  affirmance 
and  within  a  year  after  the  reversal  by  this  court,  the  writ  herein 
was  issued. 

The  first  question  to  be  considered  is  presented  by  the  objection 
of  the  defendants  that  the  writ  was  not  issued  within  four  calendai 
months  after  the  determination  to  be  reviewed  became  final  and 
binding  on  the  relator,  as  required  by  section  2126  of  the  Code  o\ 
Civil  Procedure.    The  relator  relies  upon  section  405  of  the  Code 
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of  Civil  Procedure,  and  urges  that  the  word  "action"  as  therein  used 
includes  a  special  proceeding  as  provided  by  the  last  paragraph  of 
section  414;  while  the  defendants  insist  that  by  section  414  the 
application  of  the  diflferent  sections  of  chapter  4  is  limited  to  the 
cases  specified  in  said  chapter,  and  that  in  any  event  mandamus 
and  certiorari  are  distinct  proceedings  that  could  have  been  prose- 
cuted concurrently.  It  is  settled  that  the  limitation  prescribed  by 
section  414  applies  only  to  the  sections  of  said  chapter  prescribing 
limitations  of  time  for  the  commencement  of  actions  or  special  pro- 
ceedings, and  that  section  405  is  general  and  applies  to  every  limita- 
tion, whether  prescribed  by  chapter  4  or  by  some  special  provision. 
Hayden  v.  Pierce,  144  N.  Y.  612,  39  N.  E.  638 ;  Titus  v.  Poole,  145 
N.  Y.  414,  40  N.  E.  228.  It  is  true  the  office  of  mandamus  is  distinct 
from  that  of  certiorari ;  one  is  to  compel  action,  the  other  is  to  re- 
view action  taken.  The  relator  evidently  undertook  to  review  the 
act  of  the  defendants  on  the  theory  that  it  did  not  amount  to  an 
audit,  and  one  member  of  this  court  and  one  of  the  Court  of  Ap- 
peals agreed  with  him  that  it  did  not.  The  result  which  he  sought 
to  accomplish  by  mandamus  was  the  same  as  he  now  seeks  by 
certiorari ;  the  subject-matter  is  the  same,  to  wit,  the  act  of  the  de- 
fendants sought  to  be  reviewed.  By  pursuing  a  mistaken  remedy 
he  was  unable  to  have  the  matter  determined  on  the  merits,  and 
section  406  seems  to  have  been  designed  for  just  such  a  case.  We 
should  therefore  consider  the  case  on  the  merits. 

The  town  of  White  Plains  was  authorized  by  the  board  of  super- 
visors of  Westchester  county  to  borrow  the  sum  of  $80,000,  •  by 
means  of  a  bond  issue,  to  be  expended  in  macadamizing  certain  high- 
ways, the  work  to  be  done  under  the  supervision  of  an  engineer, 
and  pursuant  to  a  contract  to  be  entered  into  on  behalf  of  the  town 
by  the  commissioner  of  highways  and  the  town  board.  Pursuant 
thereto,  the  town  advertised  in  the  usual  way  for  sealed  proposals, 
specifications  and  estimates  being  attached  to  the  notice,  which  con- 
tained, among  other  provisions,  the  following: 

*The  above-mentioned  estimate  of  quantities,  though  stated  with  as  much 
accuracy  as  possible  in  advance,  is  approximate  only,  and  bidders  are  required 
to  form  their  own  judgment  of  the  quantities  and  character  of  the  work 
by  personal  examination  of  the  ground  and  of  the  specifications  and  drawings 
relating  to  the  work.  •  •  *  There  shall  be  no  allowance  for  extras  in 
any  account,  extra  work  or  materials,  except  by  special  agreement  made  be- 
fore said  extra  work  is  done." 

The  relator's  firm  being  the  lowest  bidder,  a  contract  was  made 
between  it  and  the  town,  which  recited  the  estimates  and  specifica- 
tions, and  contained  many  other  recitals  and  agreements  indicating 
an  effort  to  restrict  all  liability  of  the  town  to  the  amount  contract- 
ed to  be  paid,  among  which  were  the  following: 

**And  Whereas,  The  said  parties  of  the  first  part  hereto,  the  contractors, 
did  declare  in  writing,  over  their  signatures,  that  the  prices  hereinbefore  above 
mentioned,  were  intended  to  cover  all  labor,  material  and  expenses  of  every 
kind  necessary  to  the  completion  of  the  contract,  including  all  claims  that 
may  arise  through  damage  or  any  other  cause  whatever,  and  did  further  de- 
clare that  they  would  make  no  claims  on  account  of  any  variation  between 
the  quantities  of  the  approximate  estimate  and  the  quantities  of  the  work 
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as  done,  nor  en  account  of  any  miaoonoeptlon  or  mlsund^rstandlBg'  of  tbe  na- 
ture and  character  of  the  work  to  be  done»  or  the  character  or  place  where  it 
Is  to  be  done.    ♦    •    • 

*'And  it  Is  further  agreed  and  distinctly  understood  1^  and  between  the 
parties  hereto  that  no  claim  for  extra  work  of  any  kind  stiaQ  exist  in  f&vor 
of  the  parties  of  the  first  part  unless  tbe  same  has  been  ordered  by  the  Town 
Board  at  a  meeting  duly  called  for  the  purpose,  or  a  regular  meeting  of  such 
Town  Board,  and  that  no  such  claim  shall  then  exist  until  a  certified  copy 
of  the  resolution  duly  passed  authorizing  such  extra  work  shall  have  been 
serred  upon  either  of  the  parties  of  tbe  fkrst  part.    •    •    • 

"And  it  is  further  agreed  that  the  work  covered  by  the  said  speclAcatlonff 
and  plans  not  only  during  its  progress,  but  its  final  completion^  must  conform 
truly  to  the  lines  and  levels  as  given  by  the  engineer,  and  must  be  built  In 
accordance  with  tbe  plans  and  specificaticme  furnished.  Any  and  all  defects 
of  any  kind  or  nature,  or  from  any  cause  whatsoever,  shall  be  remedied  and 
corrected  at  the  contractor's  expense. 

"And  it  is  further  agreed  by  and  between  the  parties  hereta  that  the  par- 
ties of  the  first  part  shall  not  be  relieved  even  by  the  certificate  of  the  engi- 
neer fn  charge  fr<mi  tbe  performing  of  sound  and  reliable  work,  or  from  com- 
pleting this  work  in  accordance  with  the  plans  and  speciflcatians,  and  if  there 
be  anything  omitted  from  the  specifications  re<|uiftite  for  and  necessary  to 
the  proper  completion  of  the  roads  and  all  other  work  contemplated  by  the 
contract,  then  and  in  that  case  the  contractor  shall  <lo  su(^  work  as  may  be 
necessary  witlMmt  any  extra  charge  or  compensation  wbatseever." 

The  contract  was  performed,  and,  pursuant  to  resolution  of  the 
town  board,  the  relator's  firm  was  paid  according  to  the  provisions 
of  the  contract,  upon  certificates  of  the  engineer  that  the  work  had 
been  completed  in  accordance  with  the  plans  and  specifications. 
Thereafter  a- verified  claim  was  presented  by  the  contractors  to  the 
town  board  for  furnishing  9,367  cubic  yards  of  broken  stone  at 
$2.^5  per  cubic  yard,  alleged  to  have  been  required  by  reason  of 
changed  cross-sections  and  grades  fundamentally  different  from 
those  called  for  in  the  contract,  it  being  alleged  that  the  contractors 
were  prevented  by  the  town  from  doing  the  work  as  called  for  un- 
der the  contract  and  plans.  The  audit  and  rejection  of  this  claim 
is  the  act  sought  to  be  reviewed. 

There  is  nothing  in  the  record  to  show  what  the  alleged  funda- 
mental changes  in  cross-sections  and  grades  were,  or  how  the  town 
prevented  the  contractors  from  doing  the  work  according  to  con- 
tract, except  the  allegation  in  the  petition  that  the  changes  were 
made  by  the  engineer,  who  compelled  the  contractors,  against  their 
protest,  to  do  the  work  according  to  the  changed  plans.  The  reso- 
lution rejecting  the  claim  is  as  follows: 

*'I  move  that  the  claim  be  rejected  on  the  ground  that  it  is  not  a  legal  charge 
against  the  town  of  White  Plains,  and  it  any  extra  work  was  done  It  is  in 
violation  of  the  express  terms  of  the  ccmtract" 

The  defendants  have  made  no  return  as  to  the  facts  in  respect  to 
said  alleged  fundamental  changes,  contenting  themselves  with  re- 
turning merely  the  verified  claim  and  the  proceedings  thereon,  to- 
gether with  the  contract,  estimates,  specifications,  certificates  of  the 
engineer,  and  the  record  of  their  own  and  the  proceedings  of  the 
board  of  supervisors.  It  does  appear,  however,  by  the  return  that 
$77,706.67  of  the  $80,000  was  expended,  and  that  the  plans  and  spec- 
ifications upon  which  the  contract  was  let  were  approved  by  the 
town  board,  and  that  it  never  authorized  any  deviation  therefrom. 
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We  will  assume  that  without  the  atithority  of  the  town  board  the 
engineer  changed  the  plans  so  as  to  require  the  extra  stone  claimed 
to  have  been  furnished,  and  that  the  contractors  complied  with  the 
order  of  the  engineer  under  protest;  still  there  is  no  suggestion 
that  any  member  of  the  town  board  even  knew  of  the  change, 
and,  on  the  contrary,  the  contractors  obtained  pay  for  the  work 
upon  certificates  reciting  that  it  was  done  in  accordance  with  the 
plans  and  specifications.  If  the  claim  is  based  on  the  contract, 
concededly  its  rejection  was  proper,  because  the  terms  of  the  con- 
tract in  respect  to  extra  work  were  not  complied  with.  The  relator 
cannot  assert  that  he  was  prevented  from  performing  the  contract, 
because  he  has  obtained  the  full  contract  price  upon  certificates  re- 
citing that  he  had  performed  it.  The  most  favorable  view  to  be 
taken  of  his  case  is  that,  in  obedience  to  the  order  of  the  engineer, 
he  did  more  than  the  contract  required ;  and  he  now  seeks  to  es- 
cape its  provisions  by  the  ingenious  theory  that  he  can  recover  dam- 
ages as  for  a  breach  of  the  contract  by  calling  the  change  necessitat- 
ing the  additional  work  a  fundamental  change.  I  should  have 
supposed  either  that  the  claim  was  for  extra  work  within  the  con- 
tract, or  that,  if  it  was  independent  of  and  unwarranted  by  the  con- 
tract, it  would  have  to  rest  upon  implied  contract.  The  engineer 
could  not  have  made  an  express  contract,  and  it  cannot  be  contended 
that  any  contract  could  be  implied  from  his  directions;  but  al- 
though he  could  not  create  any  liability  against  the  town  upon  eith- 
er express  or  implied  contract,  it  is  urged  that  the  same  thing  can 
be  accomplished  by  treating  the  claim  as  one  for  damages  for  breach 
of  contract.  It  is  not  disputed  that  the  town  board  itself  could  not 
have  made  a  valid  contract  involving  the  expenditure  of  more  than 
the  sum  of  $80,000  authorized  by  the  resolution  of  the  board  of 
supervisors,  and  yet  a  liability  is  attempted  to  be  fastened  upon> 
the  town  for  WH>rk  $00,000  in  excess  of  the  amount  thus  authorized, 
by  reason  of  the  direction  of  an  engineer  whose  only  duty  was  ta 
supervise  the  work  and  see  that  it  conformed  to  the  plans  and 
specifications  in  accordance  with  which  the  contractor  had  agreed 
to  do  it.  If  such  a  claim  can  be  established  under  the  guise  of 
damages  for  breach  of  contract,  then  an  easy  way  is  provided  by 
which  officers  whose  powers  are  carefully  defined  and  restricted 
can  evade  such  salutary  provisions  and  restrictions.  Concededly, 
the  contractors  assumed  all  of  the  risks  of  inaccuracies  of  the  esti- 
mates and  of  omissions  in  the  plans  and  specifications,  and  expressly 
contracted  to  do  all  of  the  work  required  to  grade  and  macadamize 
the  highway  to  the  width,  depth,  and  grade  specified,  and  not  even 
the  certificate  of  the  engineer  could  authorize  them  to  depart  from 
the  plans  and  specifications  which  were  made  a  part  of  the  contract. 
Obviously  there  could  be  no  ''extra  work"  without  a  change  of 
plan,  and  the  fair  construction  of  the  contract  requires  that  all  work 
necessitated  by  such  changes,  whether  termed  "incidental"  or  "fun- 
damental," should  be  included  within  the  term  "extras,"  which 
could  only  be  recovered  for  if  authorized  by  the  town  board,  as 
provided  by  the  contract.  If  the  changes  are  to  be  regarded  as  so 
fundamental  as  practically  to  have  substituted  a  new  contract  for 
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the  one  made  with  the  town  board,  then  the  relator  is  met  with  the 
difficulty  that  the  servant  of  the  town  directing  the  change  had  no 
authority  to  contract  or  to  vary  the  contract  made,  and  could  not  im- 
pose a  liability  on  the  town  by  directing  a  departure  from  the  spec- 
ifications which  the  relator  had  expressly  agreed  should  not  occur 
without  the  consent  of  the  town  board.  We  think  the  provisions 
of  the  contract  quoted,  when  construed  with  reference  to  the  entire 
contract,  require  us  to  hold  that  the  term  "extra  work"  was  intend- 
ed by  the  parties  to  include  all  work  required  by  change  of  plan. 
McMaster  v.  The  State  of  New  York,  108  N.  Y.  542,  16  N.  E.  417, 
Gearty  v.  Mayor,  etc.,  of  New  York,  171  N.  Y.  61,  63  N.  E.  804, 
and  Dwyer  v.  The  Mayor  of  New  York,  77  App.  Div.  224,  79  N.  Y. 
Supp.  17,  relied  upon  by  the  relator,  are  not  in  point.  In  the  first 
case  the  claim  was  for  loss  of  prospective  profits  on  work  which 
the  contractor  was  not  permitted  to  perform,  and  it  was  held  that 
the  fact  that  the  contractor  had  completed  the  contract  so  far  as 
he  was  permitted  was  not  a  bar  to  a  recovery  of  prospective  profits 
as  damages  for  the  breach  of  contract.  In  the  other  two  cases  relied 
upon,  the  recovery  sought  was  for  being  required  to  do  work  the 
second  time,  already  done  in  accordance  with  the  contract,  and, 
although  the  actions  were  treated  as  actions  to  recover  damages  for 
breach  of  contract,  the  authority  of  the  board  directing  the  work  to 
be  done  was  not  questioned,  and  the  actions  might  as  easily  have 
been  sustained  on  the  theory  of  implied  contract.  The  reasoning 
in  the  case  of  O'Brien  v.  Mayor,  etc.,  of  New  York,  139  N.  Y. 
543,  35  N.  E.  323,  is  applicable  to  the  facts  in  this  case.  In  that  case 
it  was  held  that  the  contractors  could  not  recover  as  damages  the 
increased  cost  of  the  work  caused  by  mistakes  of  the  engineers  in 
furnishing  erroneous  grades,  lines,  and  centers,  although  such  er- 
rors were  assumed  by  the  court  to  have  been  radical  and  harmful. 
Of  course,  the  determination  of  that  case  turned  largely  upon  the 
construction  of  the  special  statute  pursuant  to  which  the  contract 
was  made,  which  was  held  to  limit  the  powers  of  the  officers  having 
the  matter  in  charge ;  but,  as  we  have  seen,  the  powers  of  the  en- 
gineer and  the  town  board  in  the  case  at  bar  were  equally  limited, 
the  one  by  the  express  contract  under  which  the  work  was  per- 
formed, the  other  by  the  statute  and  the  resolution  of  the  board  of 
supervisors  authorizing  the  work. 

The  determination  of  the  board  of  town  auditors  should  be  con- 
firmed, with  $50  costs  and  disbursements.    All  concur. 


BLAUT  V.  GROSS  et  aL 

(Supreme  Court,  Appellate  Term.    June  22,  1905.) 

GoTTNTEBCLAHf—ESviDENCE— Reversible  Esrob. 

Where,  in  an  action  to  recover  for  dyeing  defendants'  fox  talis,  defend- 
ants answered  with  a  general  denial,  and  also  set  up  a  counterclaim  for 
a  number  of  tails  spoiled,  giving  affirmative  evidence  thereon,  the  ex- 
elusion  of  plaintiff's  questions  referring  to  the  number  and  condition  of 
the  tails  as  originally  claimed  by  defendants,  asked  for  the  purpose  of 
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proving  by  former  declarations  of  one  of  defendants  that  sndi  number 
was  less  than  that  set  np  in  the  counterclaim,  was  reversible  orror, 
the  questions  not  being  in  rebuttal  of  the  evidence  given  under  the  gen- 
eral denial,  but  In  contradiction  of  that  offered  to  support  the  counter- 
claim. 

2,  Bahe— Rules  or  Bvidkncb. 

The  general  rules  regarding  admissibility  of  evidence  under  a  counter- 
claim are  the  same  as  those  regulating  evidence  under  a  complaint  or 
declaration. 

[Ed.  Note.— For  cases  in  point,  see  vol.  88,  Cent  Dig.  Pleading,  §§  1296- 
12d&] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh 
District 

Action  by  Lazarus  Blaut  against  Albert  Gross  and  others.  Judg- 
ment for  defendants,  and  plaintiff  appeals.    Reversed. 

Argued  before  SCOTT,  P.  J.,  and  DUGRO  and  MacLEAN.  JJ. 

Henry  Kunts,  for  appellant. 
Meyer  &  Godson,  for  respondents. 

MacLEAN,  J.  Herein  the  plaintiff  orally  complained  for  com- 
pensation for  dyeing  985  fox  tails.  The  defendants  likewise  an- 
swered with  a  general  denial,  under  which  they  adduced  evidence  to 
show  that  the  dyeing  was  done  not  according  to  agreement,  but 
badly.  Had  the  case  rested  with  this,  there  might  or  might  not 
have  arisen  the  question  whether  the  view  taken  of  the  defendants' 
evidence  were  not  so  favorable,  and  that  of  the  plaintiff  so  dis- 
paraging, as  to  call  for  consideration.  However,  the  defendants 
also  set  up  a  counterclaim,  to  wit,  for  123  red  fox  tails  spoiled,  and 
gave  affirmative  evidence  thereon.  Then,  to  prove  by  former  dec- 
larations of  one  of  the  defendants  that  it  should  have  been  for  a 
much  smaller  number,  the  plaintiff's  counsel  called  his  manager, 
and  asked,  "Did  you  have  a  conversation  with  Mr.  Engel  in  relation 
to  the  fox  tails?"  and  on  objection  said,  "I  want  to  prove  that  all 
they  claimed  was  for  31  fox  tails  and  offered  to  pay  him  forty  dol- 
lars," but  the  question  was  excluded  by  the  court,  saying,  "Objec- 
tion sustained  on  the  ground  that  it  is  not  in  rebuttal."  Another 
similar  question,  but  referring  more  specifically  to  the  number  and 
condition  of  the  tails  as  originally  claimed  by  the  same  defendant, 
was  excluded  on  the  same  ground.  The  exclusion  of  these  ques- 
tions was  reversible  error.  The  plaintiff  was  not  to  anticipate  in 
his  evidence  that  to  be  given  in  support  of  the  affirmative  of  the 
defense.  The  general  rules  regarding  admissibility  of  evidence 
under  a  counterclaim  are,  as  were  those  respecting  set-off  or  recoup- 
ment, the  same  as  those  regulating  evidence  under  a  complaint  or 
declaration.  The  questions  were  not  in  rebuttal  of  the  evidence 
given  under  the  general  denial,  but  in  contradiction  of  that  offered 
to  support  the  counterclaim.  They  should  have  been  allowed. 
"Justice  demands  that  each  party  be  pven  an  equal  opportunity  to 
countervail  the  affirmative  evidence  which  his  opponent  has  pro- 
duced."   The  judgment  should  be  reversed. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 
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RICB  ▼.  NEW  YORK  CITY  HT.  GOi 
(Supreme  Goort;  AopallWe  Ttem.    Jhme  2e^  10OX.) 

OABBIEBS^-NEOLIOENCK— lNJTTBIE»— BUBDEN   OF   PBOOF— ISSTBUCTIOH. 

Where,  In  an  action  for  injuries  to  a  paaaenger,  the  court  intrtructetf  that 
tbe  burden  of  showing  that  the  accftSent  did  not  happen  tiinroui^  defend- 
ant's negligence  was  on  defendant,  laie  error  was  cured  by  a  subsequent 
Instruction  that,  while  defendant  was  called  upon  to  explain  the  accident 
fm  the  whole  ease,  the  burden  wa9  on*  plaintifr  Do  riiow  Itet  it  occurred 
through  defendant's  negligence. 

Maclidan,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Tenth  Dts^ 
trict. 

Action  by  Hyland  P.  Rice  against  the  New  York  Chy  Railway 
Company.  From  a  judgment  in  favor  of  plain tiflp,  defendant  ap- 
peals.   Affirmed. 

Argued  before  SCOTT,  P.  J^airf  MacLEAN  andi  DUGRO,  JJ. 

William  E.  Weaver,  for  appellant. 

Wales  F.  Severance,  for  respondent 

SCOTT,  P.  J.  If  the  case  had  gone  to  the  jury  solely  upon  the 
collqquial  charge  to  the  effect  that  "the  burden  of  showing  that  the 
accident  did  not  happen  through  the  defendant's  negligence  is  upon 
the  defendant,"  it  would  be  open  to  defendant  to  claim  that  the 
jury  were  wrongly  instructed.  Maher  v.  Met.  St.  Ry.  Co.,  102 
App.  Div.  617,  92  N.  Y.  Supp.  825.  The  court,  however,  afterwards 
charged,  at  plaintiffs  request,  that  "while  the  law  calls  upon  the 
defendant,  under  such  a  condition  as  the  plaintiff  claims  existed 
here,  to  explain,  yet  on  the  whole  case  the  burden  is  upon  the 
plaintiff  in  the  end  to  convince  the  jury  that  the  accident  occurred 
through  the  negligence  of  the  defendant."  This  was  a  perfectly 
correct  statement  of  the  law  (Maher  v.  Met.  St.  Ry.  Co.,  supra), 
and  cured  any  error  in  the  colloquial  charge.  The  defendant  did 
not  clear  itself  of  negligence,  the  evidence  justified  the  verdict,  and 
its  amount  was  moderate. 

The  judgment  should  be  affirmed,  with  costs, 

DUGRO,  J.,  concurs. 

MacLEAN,  J.  (dissenting).  The  plaintiff  claimed  that  while 
on  the  rear  platform  of  one  of  the  defendant's  cars,  and  as  he  was 
about  to  alight,  he  received  an  electric  shock  thereon  and  sustained 
injury.  Under  the  decision  in  D'Arcy  v.  Westchester  Elec.  R.  R. 
Co.,  82  App.  Div.  263,  81  N.  Y.  Supp.  952,  the  rule  of  res  ipsa 
loquitur  applied;  but  the  defendant  contends  that  it  was  error  to 
charge : 

"This  is  one  of  the  cases  in  which  the  mere  happening  of  the  accident 
places  upon  the  defendant  the  burden  of  explaining  it,  and  showing  it  did 
not  happen  through  the  negligence  of  the  defendant.  Ordlnarfly  that  bnrden 
is  upon  the  plaintiff,  but  in  tlifas  case  the  Imrdou  of  showing  that  the  accident 
^d  not  happen  through  the  defendant's  negligence  is  upon  the  defendant." 
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The  exception  <4  the  defendant  thereto  matt  seeds  be  snstainod 
under  the  ^otfcority  of  Maher  v.  Met.  St.  Ry.  Co.,  102  App.  Div. 
517,  92  N.  Y.  Supp.  SZB,  and  the  judgement  i^endered  tipon  the  ver- 
dict of  the  jtny  m  favor  of  Hie  plaintiff  he  reversed,  aad  a  aew  trial 
ordered. 

Judgment  should  be  reversed,  and  new  trial  ordered,  with  costi 
to  appellant  to  abide  the  event. 


FREEMAN  T.  WEIR. 

<8i9i9ene  Ooort,  AppAUate  Tenn.    Jnse  2di,  1905.) 

Cajadebs— Sxpfms  CoicPAivnBs— G.  O.  D.  Packaqbs— Rktobv. 

A  a  O.  D.  ezpren  blU  of  lading  pro^idiof  that  if  the  a  O.  D.  I0  not 
paid  wlthia  80  daya  the  ezpress  compaay  may  return  the  property,  and 
the  shipper  will  pay  the  charges  of  transportation  botb  ways,  contem- 
plates a  return  of  the  padcage  in  good  order,  and  hence  a  shipper  may 
refuse  te  receive  a  returned  package  in  damaged  totk^UAuL  In  performance 
of  the  eKpreas  com^axxy'B  obligatioii. 
Seoti;  P.  J.,  dteeenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth 
District. 

Action  by  William  Freeman  against  Levi  C.  Weir,  as  president 
of  the  Adams  Express  Company,  etc.  From  a  Municipal  Court 
judgment  in  favor  of  plaintiff,  defendant  appeals.    Aflirmed. 

Argued  before  SCOTT,  P.  J.,  and  DUGRO  and  MacLEAN,  JJ. 

Guthrie,  Cravath  &  Henderson  (Edward  E.  Stowell,  of  counsel) , 
for  appellant. 
Jacob  Qhehuteky,  for  respondent 

MacLEAN,  J.  December  22,  1904,  the  plaintiff  delivered  to  the 
Adams  Express  Company,  of  which  the  defendant  is  president,  a 
package  to  be  sent  C.  O.  D.  to  a  person  in  Philadelphiia.  Receiv- 
ing no  return,  as  he  testifies,  he  inquired  of  the  agent  and  cleilcs  at 
the  local  office  a  couple  of  times,  ajud  then  was  referred  to  "the 
claim  man"  at  the  main  office.  There  he  went  with  his  lawyer,  and 
-ivas  told  that  it  had  been  delivered,  otherwise  he  would  have  been 
notified  within  three  or  four  days.  It  is  claimed  that  a  postal  card 
was  sent  him  from  Philadelphia  December  23d,  with  word  that 
the  parcel  was  refused  because  of  the  express  charges,  and  each  of 
two  persons  deposes  separately  on  a  commission  that  he  sent  tlie 
card.  If  this  be  prima  facie  evidence  of  notice,  it  is  contradicted 
by  circumstances  and  by  the  testimony  of  the  plaintiff,  who  says 
he  opens  all  his  mail,  and  never  received  the  postal  card. 

The  defendant's  chief  reliance,  however,  is  on  his  plea  of  the 
"special  contract"  in  the  bill  of  lading,  to  wit:  "If  any  'C.  O.  D.' 
is  not  paid  within  thirty  days  the  shipper  agrees  that  the  express 
company  may  return  the  property  and  that  he  will  pay  the  charges 
of  traosportatian  both  ways."  That  agreement  contemplated  that 
the  package  be  returned  in  good  order.    A  little  before  the  expira- 
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tion  of  the  30  days  the  package  was  offered  to  the  shipper  who  re- 
fused to  receive  it,  because,  as  he  says,  it  was  brought  back  in  very 
damaged  condition,  respecting  which  he  is  corroborated  positively 
by  two  of  his  employes.  Two  employes  of  the  company  testify 
positively  it  was  in  good  condition.  Evidence  sufficient,  if  credited, 
to  sustain  the  judgment  was  adduced^  and  so  the  judgment  may 
stand. 
Judgment  affirmed,  with  costs. 

DUGRO,  J.,  concurs. 

SCOTT,  P.  J.  (dissenting).  It  seems  to  me  to  be  quite  unimpor- 
tant whether  oj  not  defendant  notified  plaintiff  of  the  nonacceptance 
of  the  goods  by  the  consignee.  The  crucial  fact  in  the  case  is  that 
within  30  days  of  the  shipment  the  defendant  tendered  back  the 
goods  to  the  plaintiff,  and  he  absolutely  refused  to  receive  them. 
There  was  some  evidence  that  the  package  or  wrapping  paper  con- 
taining the  goods  .was  torn  and  damaged,  but  this  was  no  evidence 
of  a  total  loss.  On  the  contrary,  the  plaintiff's  evidence  showed 
very  clearly  that  the  loss  was  but  partial.  Under  these  circum- 
stances the  plaintiff  was  not  justified  in  refusing  absolutely  to  ac- 
cept the  goods,  but  should  have  received  them,  and  sued  for  the 
loss,  if  any.  Brand  v.  Weir,  27  Misc.  Rep.  212,  67  N.  Y.  Supp.  731, 
and  cases  cited. 

Judgment  should  be  reversed,  and  new  trial  granted,  with  costs 
to  appellant  to  abide  the  event. 


WITHERS.  T.  BROOKLYN  REAL  ESTATE  EXCHANGE,  Limited. 
(Supreme  Court,  Appellate  Division.   Second  Department     June  2S,   190S.) 

1.  NbOLIOBNCS— DANOBBOT7B    PBEMISBS— PbB80NAI«   INJUBIBB-ZTBESPASSEBS. 

An  intending  tenant,  wtio,  on  going  to  ttie  office  of  the  superintendent 
of  a  building,  and  finding  on  the  door  a  sign  directing  him  to  inquire  of 
or  see  the  engineer,  descends  to  the  boiler  room  in  search  of  the  engineer, 
and  is  injured  by  falling  into  an  unguarded  ash  pit,  is  not  a  trespasser,  so 
as  to  prevent  recovery  for  his  injuries,  though  there  was  a  sign  reading, 
"No  Admittance,"  near  the  boiler-room  entrance,  as  the  sign  on  the  door 
of  the  superintendent's  office  was  an  invitation  to  find  the  engineer  wher- 
ever he  might  be  on  the  premises. 

[Ed.  Note.— For  cases  in  point,  see  vol.  87,  Cent  Dig.  Negligence,  U 
41-ie.] 

2.  Sakb— Cabb  Rbquibed. 

Where  the  Invitation  of  the  owner  of  a  building  leads  a  person  into 
the  basement  thereof,  the  owner  is  liable  for  a  failure  to  exercise  reason- 
able care  to  prevent  such  person  from  falling  into  an  ash  pit  there. 

[Ed.  Note— For  cases  in  point,  see  vol  87,  Cent  Dig.  Negligence,  H  ^ 
«.] 

8.  Samb—Evidencb  or  Pbbvious  Accidbntb. 

Evidence  of  previous  accidents  at  such  ash  pit  was  admissible  to  es- 
tablish knowledge  on  the  part  of  the  owner  as  to  its  dangerous  character. 
[Ed.  Note. — ^For  cases  in  point,  see  vol.  20,  Cent  Dig.  Evidence,  U  40^ 
410;  vol.  87,  Cent  Dig.  Negligence,  §  247.] 
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Appeal  from  Trial  Term,  Kings  County. 

Action  by  Austin  Withers  against  the  Brooklyn  Real  Estate  Ex- 
change, Limited.  Prom  a  judgment  for  plaintiff,  and  an  order  de- 
nying a  new  trial,  defendant  appeals.    Affirmed. 

Argued  before  BARTLETT,  WOODWARD,  RICH,  and  MIL- 
LER, JJ. 

L.  Sidney  Carrere,  for  appellant. 

James  C.  Cropsey  (Charles  C.  Clark,  on  the  brief),  for  respondent. 

WILLARD  BARTLETT,  J.  The  plaintiff  went  to  the  defend- 
ant's building  in  Brooklyn  for  the  purpose  of  renting  an  office,  arriv- 
ing there  between  half-past  4  and  6  o'clock  in  the  afternoon.  He 
inquired  of  the  elevatorman  for  the  superintendent  or  janitor,  and 
was  directed  by  him  to  go  to  room  404,  on  the  fourth  floor.  This 
he  did,  and  upon  arriving  there  he  found  the  door  locked,  but  bear- 
ing a  sign  in  these  words :  "Inquire  of  Chauncey  &  Co.  or  of  the 
engineer  in  the  building."  The  plaintiff  thereupon  retraced  his 
steps  to  the  elevator,  and  inquired  of  the  elevator  man  where  to  find 
the  engineer.  The  elevator  man  said  that  the  engineer  was  in  the 
cellar,  and  directed  the  plaintiff  to  a  porter,  who  took  him  down- 
stairs into  the  basement  cellar ;  saying  he  would  show  him  where 
the  engineer  was.  In  going  down  the  stairway  the  plaintiff  no- 
ticed a  sign  saying,  "No  Admittance,"  at  the  bottom  of  the  steps. 
He  seems  to  have  paid  no  attention  to  this  admonition,  but  went 
right  on  into  the  basement,  following  the  porter;  and  as  he  pro- 
ceeded through  the  cellarway  he  fell  into  an  unguarded  ash  pit  in 
front  of  the  boilers,  which  was  about  seven  feet  square  and  five  feet 
deep,  and  sustained  the  injuries  which  have  given  rise  to  this  ac- 
tion. 

In  arguing  that  the  motions  to  dismiss  ought  to  have  been 
granted,  the  learned  counsel  for  the  appellant  attributes  the  ac- 
cident entirely  to  the  fact  that  the  plaintiff  went  into  a  part  of  the 
building  which  was  never  intended  to  be  used  except  as  a  basement 
and  cellar  room,  and  characterizes  this  act  as  "a  most  uncommon 
thing  to  do."  It  seems  to  us,  however,  to  have  been  a  perfectly 
natural  thing  for  an  intending  tenant  to  do,  who,  upon  going  to  the 
office  of  the  superintendent  of  the  defendant's  building,  found  on 
the  door  thereof  a  notice  directing  him  to  inquire  of  or  see  the  engi- 
neer. That  notice  was  an  invitation  to  find  the  engineer  wherever 
he  might  be  on  the  premises,  and  in  acting  upon  it  the  plaintiff  had 
a  right  to  seek  the  engineer,  as  he  did,  in  the  boiler  room.  The 
sign  bearing  the  words  "No  Admittance,"  which  he  encountered  on 
his  way  thither,  did  not  necessarily  constitute  such  a  prohibition  as 
to  make  him  a  trespasser,  under  the  circumstances.  The  plaintiff 
might  well  infer  that  a  general  rule  of  the  defendant  against  ad- 
mission to  the  basement  was  not  intended  to  apply  to  those  who, 
finding  the  door  of  the  superintendent's  office  locked,  were  in- 
structed by  a  notice  thereon  to  seek  the  engineer,  and  had  come  in 
search  of  him  to  that  part  of  the  building,  where  he  was  most  likely 
to  be  found. 
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The  invitation  of  the  defendant  having  led  tke  plaintiff  into  the 
basement,  the  defendant  was  liaUe  ior  a  failure  to  exercise  reason- 
able care  to  prevent  him  from  iaUing  mto  a  trap  there;  and  the  ash 
pit  into  which  the  plaintiff  fell  was  hardly  kess  than  a  trap^  bein^ 
unprotected  on  three  sides*  and  only  with  great  difficulty  discern- 
ible in  the  afternoon  light.  Proof  of  previous  accidents  there  tended 
to  establish  knowledge  on  the  part  of  the  defendant  of  the  danger- 
ous character  of  the  pit,  and  was  proper  for  that  purpose. 

There  was  no  substantial  error  in  any  of  the  rulings  upon  the 
trial,  the  verdict  was  not  excessive,  and  the  judgment  and  order 

should  be  affirmed. 

• 

Judgment  and  order  affirmed,  wltk  cd^b.    All  eeocnr*. 


HIB8CM  T.IMTEBURBAN  ST.  RT.  00. 

(Supreme  Court,  Appellate  Term.    June  20,  1908.) 

Sntson  RAiLBOAM-^GoLUSioir  wim  AuroMOBiL^-NEeLiftENOB. 

lu  an  action  asainat  a  street  lailroad  for  lajuriea  to  an  automobile 
which  was  struck  by  a  passing  car,  the  evidence  showed  that  a  motorman 
upon  a  stalled  car  motix>ned  for  the  operator  of  the  automobile  to  pass 
in  front  of  him.  The  operator  stood  up  in  the  machinev  and  saw  the  car 
with  which  he  ooUided  approaching  at  a  distance  oi  about  75  feet,  and 
nevertheless  proceeded  to  cross  the  ti^ck  at  slow  speed.  Seld,  that  the 
act  of  the  motorman  in  signaling  for  the  automobile  to  cross  was  not  nes- 
ligcnt 

[Ed.  Note. — Far  casea  fn  point,  see  vol;  44»  Cent  TUg.  Street  Railroads, 
IS  190-194.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second 
District 

Action  by  Louis  Hirsch  against  the  Interurban  Street  Railway 
Company.  Prom  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed. 

Argued  before  SCOTT,  P.  J.,  and  DUGRO  and  MacLEAN,  JJ. 

William  E.  Weaver,  for  appellant. 
Steiner  &  Peterson,  for  respondent. 

MacLEAN,  J.  The  plaintiff  recovered  judgment  against  the  de- 
fendant for  injuries  to  his  automobile,  damaged  while  operated  by 
his  son,  who  attempted  to  cross  Fifth  avenue  at  its  intersection  with 
Broadway  at  Twenty-Third  street,  this  dty,  and  came  into  collision 
with  a  north-bound  car  of  the  defendant.  Evidence  there  is  none  of 
want  of  care  on  the  part  of  the  defendant,  unless  it  be  predicated 
upon  the  act  of  a  motorman  of  one  of  a  line  of  stalled  cars  on  the 
south-bound  track,  between  whose  car  and  the  car  ahead  was  left  a 
space  of  about  10  feet,  and  who,  the  plaintiff  testified,  motioned 
that  he  should  go  ahead.  It  does  not  appear,  however,  that  this  ob- 
liging motorman  was  acting  or  assuming  to  act  for  the  general  op- 
eration of  the  road  at  that  point,  or  for  more  than  that  there  was 
room  to  pass  in  front  of  his  car,  and  that  he  would  wait^    Besides, 
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tbe  son  of  the  plaintiff  stood  np  in  the  snachme,  and,  looking  tbrot^h 
the  windows  of  the  stalkd  car^  saw  the  car  with  whkh  be  sabse- 
qnentlj  came  into  collision  approaching  at  a  distance  of  about  75 
feet  south.  He  apparently  knew  more  of  the  situation,  saw  more, 
and  knew  better  what  to  expect,  than  the  motomtan  of  the  car  with 
which  he  collided,  jet  he  pat  on  slow  speed  and  proceeded  to  cross. 
If  this  were  tbe  exercise  erf  care  bj  himseH,  the  want  ot  it  by  the 
servant  of  tihe  defendant  is  difficult  to  presaime. 

Judgment  reversed  and  new  trial  ordered^  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


In  re  LAMB. 

(Supreme  Cburt;  Appellate  Dtrisioo,  First  Department    June  23,  1905.) 

L  ATTOBif8T*-Dis&4safK]!iT^YSXSDiGfno9i  QV  CouKT'-OnnMaB  GcmiarnEo  m 
Othxr  JimiBBionoHS. 

TJie  court  liaa  jwrisdlctlon  to  disbar  an  attoomcy'  for  mteomdact  com* 
mitted  oatside  of  tbe  state  and  in  tbe  Ualted  States  court,  tusd  witb  re* 
speet  to  tbe  proeees  of  tbat  eoart,  Code  C\y,  Proc.  f  67,  antborlzijic  ths 
eonrt  to  diabai  aa  attocoey  "guilty  of  aay  deceit,  BULlpractioe,  crime  or 
miadeaieuioff.'' 

[Bd.  Note.— For  cases  Id  point,  see  toL  S^  Cent  Dig.  Attorney  and 
CU^t,  i  40.] 

2,  SAms— MiscoNDircr— SuTnoiENCT  to  Wabbaxit  Disbabmsnt. 

An  attorn^  procured  a  person  to  iBstitute  a  euit  to-  reatrala  a  cocpo- 
ratfon  from  retiring  its  stock,  and  indaeed  him  to  verily  a  complaint  al- 
leging that  be  waa  and  had  been  for  six  soonths  last  past  tbe  owner  of 
a  speciiled  number  of  shares  of  stock  and  held  tbe  certificate  therefor. 
Tbe  attorney  made  affidavit  averring  tbat  be  bad  read  tbe  complaint, 
and  knew  the  facts  therein  stated^  and  tbat  they  were  true.  Tbe  attor- 
ney knew  tbat  plalntlif  was  not  a  stockholder  of  record,  and  that  be  had 
never  owned  any  stock,  and  that  he  was  a  "dummy'-'  for  a  bolder  of 
stock  desirous  of  testing  tlie  legality  of  the  act  of  the  corporation  in  retir- 
ing its  stock,  who  agreed  to  carry  stock  for  plaintiff  for  the  purpose  of  the 
suit  Held,  that  the  attorney  was  guilty  of  perjury  and  auboruatioa  of 
perjury,  warranting  bis  disbarment 

[Ed.  Note.^For  cases  in  point,  see  vol.  6^  Cent  Dig.  Attorney  and 
Client,  §§  50-54.] 

Proceedings  by  the  Bar  Association  of  the  City  of  New  York 
for  the  disbarment  of  George  Alfred  Lamb,  an  attorney.  Judg- 
ment of  disbarment  on  report  of  referee. 

Argued  before  McLAUGHLIN,  PATTERSON,  O'BRIEN,  and 
LAUGHLIN,  JJ. 

J.  Rider  Cady  and  Ezra  D.  De  Laniater,  for  respondent 

PER  CURIAM.  This  is  a  proceeding  brought  against  an  attor- 
ney at  law  for  improper  and  unprofessional  conduct.  On  October 
23,  1903,  the  petition  and  charges  herein  were  presented  to  this 
court  by  the  Association  of  the  Bar  of  the  City  of  New  York, 
and  the  respondent  moved  to  dismiss  them,  which  motion  was  de- 
nied, and  an  order  was  entered  on  November  13,  1903,  directing 
the  respondent  to  show  cause  why  he  should  not  be  suspended  from 
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practice  or  removed  from  his  office  of  attorney  and  counselor  at  law. 
On  November  20,  1903,  the  respondent  filed  his  answer  to  the  peti- 
tion, and  by  order  dated  December  30, 1903,  the  proceeding  was  re- 
ferred to  Hon.  George  B.  Abbott  to  take  proof  upon  the  issues  pre- 
sented, and  report  the  same  to  the  court,  together  with  his  opinion 
in  the  premises.  The  referee  proceeded  to  take  proof,  and  on  Au- 
gust 24,  1904,  filed  his  report,  sustaining  the  charges,  and  the  peti- 
tioner now  moved  for  an  order  confirming  said  report 

The  charges  are  three  in  number,  designated,  respectively,  "A," 
"B,"  and  "C,"  and,  in  brief,  are  as  follows: 

Charge  A. 

That  on  or  about  December  29,  1901,  a  suit  was  brought  In  a  district  court 
of  the  state  of  Minnesota,  entitled  "Peter  Power  v.  Northern  Pacific  Railway 
Company,"  to  restrain  the  defendant  from  retiring  its  preferred  stock,  the 
eomplaint,  verified  by  said  Peter  Power,  alleging  "that  plaintiff  now  is,  and 
for  more  than  six  months  last  past  has  been,  the  owner  and  holder  of  100 
shares  of  the  aforementioned  stock  (meaning  common  stock)  of  the  defendant 
company,  and  now  holds,  and  for  more  than  six  months  last  past  has  held, 
the  certificates  representing  the  issue  thereof" ;  that  such  statement  was  rele- 
vant and  material,  and  one  of  the  solicitors  for  complainant  in  said  suit  testi- 
fied on  August  28,  1002,  before  a  special  examiner,  that  he  prepared  said  com- 
plaint at  the  instance  of  said  Lamb,  the  personal  counsel  of  said  Pow»,  in 
reliance  upon  statements  made  by  him,  and  the  said  Power  testified  before 
the  special  examiner  that  he  verified  the  complaint  upon  the  professional  ad- 
vice and  representations  of  said  Lamb ;  that  on  December  30,  1901,  said  Lamb, 
as  counsel  for  said  Power,  swore  to  an  affidavit  intended  for  use  and  used 
in  said  cause,  averring  "that  he  has  read  the  complaint  of  Peter  Power 
against  the  Northern  Pacific  Railway  Company,  and  is  familiar  with  the 
facts  therein  set  forth" ;  that  said  Lamb  testified  on  August  11  and  21,  1902, 
and  at  other  times,  before  the  special  examiner,  that  the  basis  for  the  allega- 
tion in  the  complaint  and  in  his  affidavit  was  that  Camille  Weidenfeld  had 
agreed  with  him  to  "carry"  100  shares  of  said  stock  for  any  person  acting  as 
plaintiff  in  said  suit,  Peter  M.  Power  testifying  to  the  same  effect;  that 
Camille  Weidenfeld  testified  on  August  12,  1902,  that  no  such  transaction 
ever  took  place,  and  that  Lamb  had  always  told  him  Power  was  a  stockhold- 
er; that  the  said  Lamb  well  knew  that  the  allegation  in  question  was  false 
when  made,  and  that  it  was  relevant  and  material  in  the  suit,  and  procured 
said  Power  to  make  the  statement  to  induce  the  court  to  believe  Power  a 
bona  fide  stockholder,  and  thus  issue  a  temporary  injunction  against  the  de- 
fendant, and  that  the  court  was  so  misled,  and  issued  such  an  injunction  on 
December  80,  1901. 

Charge  B. 

That  on  December  80,  1901,  the  said  cause  was  removed  into  the  United 
States  Circuit  Court  for  the  District  of  Minnesota,  issue  was  joined,  and 
on  December  81,  1901,  the  injunction  was  dissolved;  that  by  order  of  said 
court,  dated  January  14,  1902,  a  special  examiner  was  appointed,  who,  on 
July  23,  1902,  made  an  order  that  the  taking  of  testimony  in  defendant's  be- 
half should  commence  before  him  at  15  Broad  street,  New  York  City,  July 
29,  1902,  and  on  July  24,  1902,  upon  petition  of  the  secretary  of  the  defendant, 
an  order  was  made  directing  that  a  subpcena  issue  commanding  Peter  Power 
to  appear  before  the  special  examiner  to  testify  on  July  29,  1902,  and  on  July 
24  and  25,  1902,  copies  of  said  petition  and  order,  and  original  subpoenas  there- 
under, were  duly  served  on  Peter  Power;  that  on  said  day  Peter  Power  did 
not  answer,  nor  did  he  appear,  and  said  Lamb  stated  that  he  had  advised  his 
client  not  to  come,  because  the  service  of  the  subpoena  was  Improper  and  the 
court  had  no  jurisdiction,  and  the  special  examiner  ruled  that  the  service  was 
proper  and  Power  should  be  produced,  which  said  Lamb  declined  to  do,  and 
he  did  not  appear  until  August  21,  1902 ;  that  on  July  10,  1902,  Peter  Power 
went  to  West  Hurley,  N.  Y.,  and  on  July  81,  1902,  an  order  to  show  cause  was 
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granted  by  Hon.  Edward  B.  Thomas,  United  States  judge,  directing  said  Pow- 
er to  show  cause  why  an  attachment  should  not  issue  against  him  punish- 
ing him  for  contempt,  and  providing  that  serrice  of  the  order  and  papers 
upon  which  it  was  based  upon  said  Power  prior  to  August  6,  1902,  should  be 
sufficient  notice  to  him;  that  said  order  and  papers  were  duly  s^ved  upon 
said  Power  on  August  4,  1902,  at  West  Hurley,  N.  Y.,  and  that  fact  was  com- 
municated to  Lamb  at  the  hearing  that  day ;  that  said  Lamb  on  August  11  and 
12,  and  subsequently  in  August,  1902,  testified  that  he  went  to  West  Hurley  on 
the  afternoon  of  August  4,  1902,  and  on  the  following  morning  he  and  said 
Power  went  from  there  to  Rhinebeck  Ferry,  whence  Lamb  i-eturned  to  New 
York  and  Power  went  to  Montreal,  Canada,  in  pursuance  of  an  agreement 
between  them.  Lamb  furnishing  Power  money  to  go  to  Montreal  and  to  pro- 
vide for  his  support  while  there;  that  the  departure  of  Power  from  West 
Hurley  to  Montreal  was  advised  by  said  Lamb,  and  the  means  furnished  by 
him  therefor,  in  order  to  put  said  Power  beyond  tiie  reach  of  process,  and 
prevent  his  attendance  in  obedience  to  the  court's  order  and  his  testifying, 
which  might  reveal  the  falsity  of  the  sworn  statement  in  the  complaint  as 
to  his  ownership  of  the  100  shares  of  the  defendant's  stock ;  that  on  August 
6,  1902,  it  was  ordered  that  said  Power  was  guilty  of  contempt  and  that  he  be 
arrested,  and  thereafter  said  Power  was  surrendered  to  the  United  States 
marshal  and  imprisoned,  and  having  on  August  21,  1902,  testified  in  said  suit, 
was  released  by  order  of  the  court. 

Charge  0. 

That  on  August  11,  1902,  said  Lamb,  while  duly  sworn  as  a  witness  in  said 
cause,  was  asked,  '*Q.  Who  took  the  certificate  to  Chicago?"  (meaning  a  cer- 
tain certificate  for  100  shares  of  the  defendant  company)  and  replied,  *'I  did ;" 
and  he  also  testified  on  that  day,  in  reply  to  questions,  that  he  brought  the  cer- 
tificate back  to  New  Tork ;  that  in  the  meantime  he  handed  it  to  Mr.  Power, 
who  had  it  quite  some  time,  and,  his  recollection  was,  took  It  to  Minneapolis, 
and  returned  it  to  him  on  the  way  back  to  New  York ;  that  it  was  a  fact  he 
carried  the  certificate  himself  to  Chicago  and  delivered  it  to  Mr.  Power; 
that  he  was  then  asked,  "Q.  Is  it  a  fact  that  Mr.  Power  retained  possession 
of  it  until  a  few  days  afterward,  when  you  started  to  return  from  Minne- 
apolis?*' and  answered,  "I  won't  say  this,  Mr.  Guthrie,  that  I  took  the  stock  in 
my  own  physical  possession,  but  I  was  in  custody  of  it,  and  I  was  charged 
with  the  duty  of  seeing  that  it  was  safely  kept ;"  that  on  August  12,  1902, 
Camille  Weidenfeld  testified  that  neither  said  Lamb  nor  said  Power  ever  had 
possession  of  said  certificate,  unless  during  the  trip  to  Chicago,  while  it  was 
in  the  possession  of  Henry  Stern ;  that  on  August  14,  1902,  said  Henry  Stem 
testified  that  neither  Lamb  nor  Power  had  obtained  possession  of  such  cer- 
tificate on  the  trip  to  Chicago  or  at  any  time,  so  far  as  he  knew,  and  that  it 
was  the  property  of  Camille  Weidenfeld,  from  whom  he  received  and  to  whom 
he  returned  it ;  that  Camille  Weidenfeld  produced  such  certificate  at  the  hear- 
ing, and  testified  that  it  had  never,  to  his  knowledge,  been  in  the  possession 
or  under  the  control  of  said  Lamb,  who  also  testified  that  he  had  never  seen 
the  certificate  since  its  exhibition  in  Chicago;  that  said  Lamb  did  not  take 
such  certificate  to  Chicago  nor  return  it  to  New  York,  and  was  never  in  cus- 
tody of  it,  and  his  statements  to  the  contrary  were  deceitful,  and  made  to 
deceive  the  court  into  the  belief  that  said  Power  was  a  bona  fide  stockholder 
of  the  defendant  company,  and  as  such  entitled  to  maintain  the  suit 

These  charges,  it  appears  from  the  affidavit  of  the  secretary  and 
attorney  of  the  committee  on  grievances  of  the  Association  of  the 
Bar  of  the  City  of  New  York,  were  received  by  him  "in  due  form," 
and  subscribed  by  and  bearing  the  seal  of  the  Northern  Pacific 
Railway  Company,  "and  that  upon  examination  thereof  he  deemed 
said  charges  proper  to  submit  to  the  committee."  Except  for 
changes  in  lettering  and  numbering,  and  the  insertion  of  the  word 
^'petitioner"  for  "undersigned,"  the  charges  of  the  bar  association 
are  verbatim  those  submitted  by  the  railroad  company. 
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The  answer  to  tbe  petition  and  charges  desifed  that,  with  respect 
to  Charge  A,  respondent  knew  that  said  Power  was  not  the  owner 
and  holder  of  the  shares  mentioned,  or  that  the  respondent  made 
any  untruthful  stat-ement  or  representation  for  the  purpose  of  de- 
ceiving the  court  as  alleged,  and  avers  that  the  suit  was  begim  and 
the  complaint  therein  verified  in  good  faith,  and  that  respondent  did 
not  procure  said  Power  to  make  any  untruthful  statement  in  said 
cause.  The  respondent  denied  with  respect  to  Charge  B  that  the 
departure  of  said  Power  from  West  Hurley  was  advised,  and  that 
the  funds  to  support  said  Power  were  furnished  by  the  respondent 
for  the  purpose  of  preventing  said  Power  from  testifying  in  the 
said  cause,  as  alleged,  in  order  to  prevent  the  court  from  learning 
of  the  falsity  of  the  sworn  statement  in  said  complaint ;  and  he  al- 
leges that,  so  far  as  he  advised  said  Power  not  to  obey  the  service 
of  the  order,  notice,  and  subpoena  mentioned,  he  did  so  without  in- 
tent to  counsel  any  act  which  would  constitute  contempt  of  court, 
and  never  advised  Power  not  to  appear  when,  in  his  opinion,  he 
should  be  served  with  lawful  process,  and  that,  when  it  was  judi- 
cially decided  that  process  and  the  service  thereof  were  lawful, 
respondent  went  to  Montreal  and  brought  back  the  said  Power  to 
answer  to  the  further  order  of  the  court  in  the  premises.  And  with 
respect  to  Charge  C  the  respondent  denied  that  his  statement  that 
he  took  to  Chicago  the  certificate  mentioned  and  it  was  in  his 
custody  was  deceitful,  and  made  for  the  purpose  of  misleading  the 
court  into  the  belief  that  Power  was  a  bona  fide  stockholder,  and 
as  such  entitled  to  maintain  the  action  mentioned;  and  he  alleges 
that  in  so  testifying  he  acted  in  good  faith,  and  did  have  custody 
and  control  of  said  certificate,  and  in  good  feiith  so  believed,  and, 
if  his  testimony  gave  the  impression  that  he  had  actual  physical 
possession,  that  was  corrected  by  his  testimony  that  he  did  not  so 
state,  but  was  in  the  custody  of  it,  and  "charged  with  the  duty  of 
seeing  that  it  was  safely  kept." 

Upon  the  opening  of  the  proceeding  before  the  referee,  the  re- 
spondent moved  to  dismiss  the  charges  upon  the  ground  tliat  the 
petition  and  charges  fall  to  present  any  facts  or  accusation  against 
the  respondent  of  which  this  court  has  jurisdiction,  it  not  being  al- 
leged that  he  was  guilty  of  any  deceit  or  wrongdoing  under  the  la-w^ 
of  this  state,  and  "Siat  the  acts  complained  of  and  stated  in  Charge 
A  relate  solely  to  alleged  conduct  of  the  respondent  in  an  action 
pending  in  the  courts  of  the  state  of  Minnesota;  that  the  facts 
alleged  in  Charge  B  relate  wholly  to  the  respondent's  conduct  in 
a  judicial  proceeding  in  the  United  States  court  of  Minnesota  and 
an  examination  held  in  the  United  States  court  of  the  Southern 
District  of  New  York,  and,  if  true,  constitute  at  most  contempt  of 
the  courts  of  the  United  States  and  their  process;  and  that,  with 
respect  to  Charge  C,  the  testimony  referred  to  was  given  in  the 
United  States  court  of  Minnesota.  The  motion  was  denied,  upon 
the  groimd  that  it  had  already  been  decided  by  the  Appellate  Di- 
vision in  making  the  order  of  reference  to  take  testimony  and  re- 
port to  that  court.     The  respondent  excepted. 

The  reference  thereupon  proceeded,  and  there  was  put  in  evi- 
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dencc  by  the  petitioner  testimony  of  the  respondent  taken  before 
the  special  examiner;  and  then  in  tnm  was  giren,  before  the 
referee,  the  testimony  of  Camille  Weidenf  eW,  Henry  Stem,  and  the 
respondent,  Lamb,  as  to  the  facts  involved,  and  several  witnesses 
were  called  to  testify  to  the  general  good  character  of  the  re- 
spondent. 

The  testimony  of  Weidenfeld  and  Stem  relates  solely  to  Charge 
A,  and  the  referee  was  called  upon,  as  is  this  court,  to  consider  what 
was  stated  by  them,  and  what  was  stated  to  the  contrary  by  the 
respondent,  and  whether  the  statement  of  the  respondent  was  such 
as  to  free  him  from  the  accusation  made  of  deceit  and  wrongdoing. 
Upon  the  qnestioii  of  credibility,  therefore,  in  connection  with  the 
general  facts  conceded,  the  whole  inquiry  must  turn. 

The  respondent,  in  effect,  has  admitted  that  in  December,  1901, 
Peter  Power  began  a  suit  in  the  Minnesota  courts  against  the 
Northern  Pacific  Railway  Company  to  restrain  it  from  retiring  its 
preferred  stock,  and  verified  the  complaint,  alleging  that  he  was, 
and  for  six  months  had  been,  the  owner  and  holder  of  100  shares  of 
the  company's  stock,  which  was  a  material  allegation,  and  that 
the  respondent,  us  counsel  for  Power,  averred  in  an  affidavit  made 
in  that  month  tiiat  he  had  read  the  complaint,  and  was  familiar  with 
the  facts  alleged  therein;  and  that  the  attorney  who  prepared  the 
complaint  in  Minnesota  did  so  at  the  instance  of  the  respondent. 
We  thus  come  to  the  crucial  point  of  Power  being  the  lawful  owner 
of  the  stock  in  question,  and,  if  not,  whether  the  respondent 
knew  it. 

The  respondent's  testimony  before  the  examiner  and  before  the 
referee  is  substantially  as  follows:  That  he 'is  32  years  old,  and 
studied  law  in  the  office  of  Davies,  Stone  &  Auerbach,  being  admit- 
ted to  the  bar  in  1897 ;  and  in  1899  left  that  office  and  formed  a 
partnership  with  George  A.  Voss,  Esq.,  which  continued  for  three 
years,  his  practice  being  general;  and  then  formed  a  partnership 
with  Daniel  W.  Guernsey,  Esq. ;  that  he  met  Camille  Weidenfeld, 
of  the  firm  of  Lawson,  Weidenfeld  &  Co.,  who  gave  him  his  first 
important  case,  and  who  became  his  principal  client;  that  his 
relations  with  him  were  friendly  and  intimate,  and  he  had  charge 
of  a  number  of  active  litigations  for  Weidenfeld's  firm,  and  placed 
absolute  reliance  upon  and  confidence  in  him;  that  in  May,  1901, 
Weidenfeld  evinced  a  great  interest  in  the  affairs  of  the  Northern 
Pacific  Railway,  and  had  many  conversations  with  the  respondent 
concerning  the  subject,  and  particularly  with  reference  to  the  pro- 
posed merger  or  consolidation  of  the  Great  Northern  and  the 
Northern  Pacific  Railway  Companies,  and  he  looked  the  matter  up 
on  Weidenfeld's  suggestion,  and  reported  that  he  did  not  believe 
such  merger  was  legal ;  that  the  retirement  of  the  preferred  stock 
of  the  Northern  Pacific  was  a  part  of  the  general  plan,  as  he  under- 
stood it,  and,  in  fact,  the  foundation  thereof,  and  Weidenfeld  said 
he  had  stock,  and  would  like  to  see  a  test  suit  brought,  but  that  if 
he  brought  it,  with  the  Morgan  interest  against  him,  he  would  have 
every  loan  called,  and  would  be  ostracized,  and  that  he  could  not 
afiord  to  fight  these  influences,  and  if  suit  could  be  brought  in  the  , 
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name  of  some  one  else,  who  must  be  a  man  of  standing,  he  would 
be  glad  to  have  it  done  and  would  pay  for  respondent's  services, 
as  it  would  be  of  great  benefit  to  him  to  show  whether  the  con- 
templated merger  was  legal  or  not;  that  Weidenfeld  asked  him 
who  would  be  a  safe  man  who  could  be  trusted  and  relied  upon  to 
fight  to  a  finish,  a  man  of  property  and  character,  and  he  thought  of 
Mr.  Power,  for  whom  he  had  done  some  legal  work  connected  with 
his  estate,  and  mentioned  him  to  Weidenfeld;  that  Weidenfeld 
said  he  would  be  very  glad  to  carry  stock  for  Power,  100  shares, 
the  stock  to  be  assigned  to  him,  and  the  identity  of  the  men  behind 
the  suit  to  be  concealed,  so  they  might  escape  the  business  conse- 
quences, and  it  was  agreed  between  Weidenfeld  and  the  respondent 
that  this  should  be  done,  and  the  respondent  advised  Power  of  the 
agreement,  and  that  this  stock  was  to  be  carried  for  him,  and  asked 
him  if  he  was  willing  to  act,  and  he  said  he  was;  that  in  May,  1901, 
Weidenfeld  agreed  to  carry  the  stock  for  Power,  and  respondent 
understood  that  it  was  assigned  to  him,  and  that  Weidenfeld  was 
ready  to  deliver  it  whenever  called  for,  and  that  Power's  rights 
were  the  absolute  ownership  and  control  of  that  stock  in  considera- 
tion of  his  having  agreed  to  act  as  agent  of  certain  people,  but  the 
agreement  was  not  in  writing,  and  Power  paid  nothing  for  the 
stock ;  that  in  December,  1901,  he  advised  his  counsel  in  the  West 
that  Peter  Power  was  a  bona  fide  holder  of  the  stock,  having  the 
right  to  call  it,  and  was  the  owner  of  it,  and  had  been  for  six 
months,  and  went  himself  to  Minnesota,  Weidenfeld  knowing  of 
his  going,  and  giving  him  a  check  for  $2,000  the  day  before  to  pay 
expenses  and  retain  lawyers  there ;  that  he  stopped  in  Chicago  and 
retained  lawyers,  and  went  to  St.  Paul,  where  he  saw  the  Governor 
of  the  state,  who  also  wanted  a  suit  brought  to  test  the  legality  of 
the  proposed  action,  and  referred  him  to  attorneys,  and  two  days 
later  the  action  of  Peter  Power  v.  Northern  Pacific  Railway  Co. 
was  begun,  and  motion  for  a  preliminary  injunction  was  made; 
that  the  case  was  transferred  to  the  federal  court  after  the  injunc- 
tion was  granted;  that  in  the  court  at  Minneapolis  the  question 
was  raised  as  to  Power's  ownership  of  stock  (the  complaint  not 
alleging  that  he  was  a  holder  of  record),  and  it  was  insisted  that 
the  stock  be  deposited  in  a  trust  company,  and  respondent  at 
once  returned  to  New  York  and  saw  Weidenfeld  immediately,  and 
told  him  that  the  stock  must  be  sent  there,  and  a  week  or  nine  days 
later — respondent  having  been  busy  in  New  York  meanwhile — ^he 
and  Power  and  a  Mr.  Stern,  a  commercial  engineer  in  mining,  who 
had  been  associated  with  Mr.  Weidenfeld,  and  who  had  authority 
to  draw  on  Weidenfeld's  account  with  H.  Content  &  Co.,  started 
for  Chicago  with  a  certificate  (numbered  H9355,  in  the  name  of 
H.  Content  &.Co.,  for  100  shares,  indorsed  in  blank  dated  July  8, 
1901),  which  certificate  Mr.  Stem  pinned  to  his  undershirt;  that 
Weidenfeld  had  given  the  respondent  in  New  York  a  second  check 
for  $2,000,  and  had  also  drawn  upon  him  from  Chicago  for  about 
$1,200  to  retain  the  Chicago  lawyers;  that  Stem  gave  Power  the 
money  to  buy  the  tickets,  and  he  bought  them  for  the  three  men  to 
Chicago,  all  traveling  together;  that  in  Chicago  the  certificate  was 
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exhibited  to  the  attorneys,  who  had  demanded  it,  and  Stern  said, 
"This  is  Power's  stock,"  to  all  present,  and  that  night  Stem  left 
for  New  York  with  the  certificate,  respondent  meanwhile  drawing 
money  on  H.  Content  &  Co.  or  Weidenfeld,  and  advancing  to  Stern 
sufficient  for  his  return  expense,  the  balance  of  $1,000  drawn  being 
given  to  the  attorney  in  Chicago ;  that  respondent  did  not  person- 
ally return  for  two  or  three  days,  meanwhile  bringing  action  against 
the  Great  Northern  for  Weidenfeld  in  the  name  of  other  parties ;  that 
Weidenfeld  had  sent  Stem,  as  a  man  of  discernment,  to  see  the 
Chicago  attomeys;  that  respondent  absolutely  believed  all  along 
that  Power  owned  the  stock,  and  otherwise  he  or  Power  could  have 
bought  it;  that  thereafter  Weidenfeld  gave  Power  money,  one 
check  being  for  $500. 

Mr.  Weidenfeld  testified  that  he  had  business  relations  as 
client  of  tiie  respondent,  aAd  that  he  had  confidence  in  him,  and 
that  he  may  have  conversed  with  him  of  the  Northern  Pacific  Rail- 
way matter,  as  he  was  interested  in  it,  but  he  had  no  recollection 
of  any  conversation  in  May,  1901,  to  the  effect  that,  if  respondent 
would  get  some  reputable  person  to  act  as  plaintiff,  he  (Weiden- 
feld) would  carry  100  shares  of  stock  for  him ;  that  in  December, 
1901,  he  became  the  owner  of  100  shares  of  the  stock  of  the  North- 
em  Pacific  Railway  Company,  the  certificate  standing  in  the  name 
of  H.  Content  &  Co.,  and,  he  believed,  numbered  H9355,  and  he 
never  assigned  it  to  Peter  Power,  and  still  owns  it;  that  that  cer- 
tificate, by  his  authority,  was  taken  by  Mr.  Stem  to  Chicago  at  the 
time  mentioned,  "for  the  purpose  of  intervention  in  the  Power  suit" ; 
that  he  never  agreed  to  carry  stock  for  Power,  and  thought  he 
never  discussed  Peter  Power  or  the  Northern  Pacific  matters  with 
respondent;  that  a  difficulty  had  arisen  conceming  respondent's 
compensation  in  matters  in  which  he,  with  others,  was  interested, 
connected  with  certain  transactions  in  gas  stock,  ai^d  until  then 
his  relations  with  respondent  were  pleasant;  that  prior  to  Decem- 
ber, 1901,  he  may  have  been  at  different  times  the  owner  of  North- 
em  Pacific  stock;  that  he  did  not  know  at  the  time  that  Mr. 
Stem,  Power,  and  respondent  went  to  Chicago  together;  that  he 
did  know  respondent  had  previously  been  to  St.  Paul  in  connection 
with  litigation  against  the  Northern  Pacific,  and  he  did  not  know 
he  went  there  to  see  the  Governor  of  the  state ;  that  he  purchased 
the  100  shares  merely  as  a  good  investment;  that  he  thought  Mr. 
Stern  had  no  definite  instructions  as  to  where  he  was  to  take  the 
certificate — ^to  Chicago,  St.  Paul,  or  Minneapolis — but  was  going 
to  see  certain  attorneys  (whom  respondent  has  communicated 
with)  of  whom  he  learned  either  through  Mr.  Stern  or  Mr.  Lamb ; 
that  he  thought  Mr.  Stem  was  to  take  the  stock  on  a  trip  to  Mon- 
tana, and  did  not  know  whether  he  went  to  Montana  from  Chica- 
go or  not ;  that  Mr.  Stem  had  authority  to  draw  upon  him,  and  may 
have  done  so,  for  the  expenses  of  himself,  Power,  and  respondent 
to  Chicago ;  that  respondent  had  told  him  that  Power  was  a  man 
of  property  and  had  the  stock,  and  this  he  believed;  that  he  asked 
respondent  what  the  total  expenses  of  the  litigation  were  to  be,  and 
MN.Y.&— 22 
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understood  he  was  to  contribute  $3,500,  but,  as  matter  of  fact,  he 
contributed  $6,000,  and  had  an  understanding  with  respondent  to 
that  effect,  but  there  was  no  understanding  as  to  respondent's 
future  fees;  that  he  thought  it  desirable  to  test  the  question  of 
whether  the  mergers  were  legal  or  not,  and  if  legal  it  would  be 
of  some  advantage  to  him,  and  if  illegal  there  would  be  another 
scramble,  as  in  May,  for  the  stock,  and  he  certainly  had  a  business 
purpose  in  having  the  question  tested. 

It  was  agreed  that  Mr.  Stern  would  testify,  if  present,  that  he 
went  to  Chicago  on  the  day  named  with  Power  and  Mr.  Lamb, 
and  that  was  the  first  time  he  knew  he  was  the  Peter  Power  in  the 
suit:  "Q.  Well,  Mr.  Weidenfeld  told  you  that  if  Mr.  Lamb  se- 
cured a  good  plaintiff  or  a  responsible  plaintiff —  A.  (interrupt- 
ing) Or  words  to  that  effect.  Q.  Or  words  to  that  effect — ^he 
would  be  inclined  to  go  into  the  litigatfon  ?  A.  Yes,  sir^ ;  that  he 
took  the  certificate  in  the  name  of  H.  Content  &  Co.  to  Chicago,  in 
an  envelope  pinned  to  his  imdershirt,  and  took  it  out  in  the  at- 
torney's office  there,  and  showed  it  to  the  gentlemen  present,  who 
examined  it,  and  then  he  took  it  back  to  New  York  that  same  day 
and  handed  it  to  Mr.  Weidenfeld. 

There  was  offered  in  evidence  a  ledger  account  of  Mr.  Weiden- 
feld with  H.  Content  &  Co.,  showing  the  purchase  in  December, 
1901,  of  the  certificate  in  question. 

Upon  this  evidence  the  referee  concluded  that  it  affirmatively  ap- 
pears that  the  stock  in  question  was  never  owned  by  Power,  and 
hence  he  was  not  a  bona  fide  holder  thereof,  and  liat  the  whole 
proceeding  "savors  of  fraud,  deceit,  and  duplicity,"  and  that  Charge 
A  is  established  by  the  proof.  The  testimony  of  Mr.  Weidenfeld 
and  Mr.  Stem  corroborates  that  of  the  plaintiff,  excepting  as  to  the 
alleged  agreement  that  Mr.  Weidenfeld  was  to  carry,  assign^  and 
hold  for  delivery  to  Power  the  stock  in  question.  Thus  Weiden- 
feld admits  that  he  was  respondent's  client,  that  he  was  vitally  in- 
terested in  testing  the  proposed  merger,  that  he  talked  with  re- 
spondent of  it,  that  he  obtained  the  stock  and  may  have  had  other 
stock,  and  authorized  its  being  taken  to  Chicago,  for  the  pmr- 
pose,  however,  he  says,  of  intervening  in  the  suit;  that  "if  Mr. 
Lamb  secured  a  good  plaintiff  *  *  *  he  would  be  inclined  to 
go  into  the  litigation";  that  he  agreed  with  respondent  to  con- 
tribute to  the  expense  of  the  litigation,  and  did  contribute  $6,000; 
that  Stern  did  draw  upon  him,  paying  expenses  of  himself.  Power, 
and  respondent ;  and  that  he  has  financial  interests  at  stake  in  the 
result.  Stern  admits  that  he  paid  both  respondent's  and  Power's 
expenses,  and  does  not  deny  that,  when  he  showed  the  stock  in 
Chicago  to  the  attorneys  named  by  respondent,  he  said  it  was  Pow- 
er's check. 

With  respect  to  Charge  B,  many  of  the  alleged  facts  are  admitted. 
Thus  the  respondent  admits  in  effect  that  a  special  examiner  was 
appointed  and  proposed  to  take  testimony  in  New  York,  and  that 
the  subpoenas,  orders,  etc.,  directed  to  Power  were  issued,  and  that 
these  papers  were  delivered  to  him  at  the  times  and  places  speci- 
fied ;  that  Power  went  to  West  Hurley,  N.  Y.,  and  that,  when  the 


Digitized  byCjOOQlC 


Sup.   Ct.)  IN   RE  LAMB,  339 

order  to  show  cause  was  granted  why  he  should  not  be  adjudged 
guilty  of  contempt,  the  respondent  went  to  West  Hurley,  and  on  the 
following  morning  went  to  Rhinebeck  Ferry  with  Power,  who  then 
took  a  train  for  Montreal,  the  respondent  returning  to  New  York ; 
that  it  was  thereafter  adjudged  that  Power  was  in  contempt,  and  de- 
cided that  the  service  was  good,  and  that  the  respondent  who  had 
sent  moneys  to  Montreal  to  Power,  went  there  for  him  and  returned 
with  him,  surrendering  him  to  the  process  of  the  court,  and  Mr. 
Power  testified  and  was  thereupon  released  from  custody.  It  be- 
comes necessary,  therefore,  to  scan  the  respondent's  testimony  as 
to  the  explanation  of  his  conduct,  to  determine  whether  it  was  such 
as  calls  for  punishment. 

The  respondent  testified  that  Power  is  a  young  man,  2Z  years  of 
age,  and,  at  the  time  the  proceeding  began  before  the  special  ex- 
aminer, was  engaged  to  be  married ;  that  both  he  and  his  fiancee 
were  annoyed  by  the  constant  vigilance  of  detectives,  and  concluded 
to  be  married  at  once,  and  the  ceremony  was  quietly  performed^ 
and  Mr.  and  Mrs.  Power  went  to  West  Hurley,  N.  Y. ;  that  they 
were  followed  by  detectives,  who  encamped  day  and  night  near 
the  house  where  they  were  stopping,  and  they  both  became  very 
nervous,  and  particularly  Mr.  Power,  who  was  in  bad  health ;  that 
the  respondent  regarded  the  whole  proceeding  with  respect  to  the 
service  of  papers  unlawful  and  improper,  and,  acting  under  that  be- 
lief, advised  his  client  to  pay  no  attention  to  them  until  it  was  finally 
determined  whether  such  service  was  valid ;  that  the  validity  of  the 
service  was  being  contested,  and  the  respondent  secured  the  as- 
sistance of  other  attorneys,  and  particularly  Mr.  Chandler,  who 
agreed  with  him  that  the  service  was  improper ;  that  he  so  advised 
Power,  and,  upon  seeing  him  in  West  Hurley  after  the  order  to 
show  cause  why  he  should  not  be  held  in  contempt  was  issued,  and 
finding  him  in  such  nervous  condition,  with  the  detectives  con- 
stantly annoying  him,  consented  to  his  going  to  Albany,  and,  when 
Mr.  Power  suggested  Montreal,  advised  against  it  finally,  and  that, 
without  his  knowledge,  Mr.  Power  went  to  Montreal,  and  front 
there  telegraphed  respondent  of  his  act,  saying  he  would  there 
remain  until  the  last  possible  moment ;  that  when  it  was  finally  de- 
cided that  papers  were  properly  served — though  the  third  service 
was  held  bad — ^respondent  went  to  Montreal  and  returned  with 
Mr.  Power;  that  when  he  learned  that  Mr.  Power  was  in  Montreat 
he  communicated  with  an  eminent  attorney  there  to  keep  track  of 
him  and  supply  him  with  funds  needed  for  his  mere  support. 

The  petitioner  calls  attention  to  an  apparent  inconsistency  in- 
the  respondent's  testimony  before  the  special  examiner  and  before 
the  referee.  He  testified  before  the  former  that  when  Mr.  Power 
suggested  going  to  Montreal  he  "exacted  a  solemn  promise  that  he 
would  instantly  return  if  Judge  Lacombe  decided  that  he  had  been^ 
properly  served  and  that  he  was  in  contempt  of  court,"  and  that  in 
"the  matter  of  his  going  to  Montreal  I  can  only  say  it  is  myself 
who  is  to  blame,  and  not  Mr.  Power.  *  *  *  i  had  some  inten* 
tion  of  sending  him  up  into  Dutchess  county,  and  finally  we  agreed' 
that  he  should  go  to  Montreal,  he  first,  however,  giving  me  his* 
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solemn  promise  that  he  would  return  immediately.  ♦  *  *  I 
thought  the  best  thing  to  do  was  to  get  Power  out  of  West  Hurley. 
It  happened  that  I  had  in  Montreal  a  very  ^{rong  man,  I  mean  as 
a  lawyer,  a  king's  counsel,  *  *  *  Farquhar  S.  MacLennan,  so 
I  gave  Power  just  sufficient  money  to  get  to  Montreal  and  to  cover 
preliminary  expenses,  and  I  telegraphed  MacLennan  to  look  after 
him  and  give  him  any  funds  that  were  necessary,  but  not  to  allow 
him  to  get  away."  Before  the  referee,  respondent  testified  that  he 
did  not  know  Power  had  gone  to  Montreal  till  he  got  his  telegram, 
but  was  afraid  he  had ;  that  he  did  not  consent  to  it,  and  Mr.  Power 
had  done  what  he  asked  him  not  to  in  going  to  Montreal ;  that  his 
previous  testimony  was  not  accurate;  that  he  felt  to  "blame"  be- 
cause he  did  not  take  Power  back  to  New  York ;  that  he  had  agreed 
for  him  to  go  to  Montreal,  and  then  changed  his  mind  at  the  sta- 
tion, and  insisted  that  he  should  not  go.  Before  the  examiner  the 
respondent  had  testified  that  he  did  not  give  anything  to  Mr.  Power 
to  pay  his  expenses  to  Montreal,  but  had  sent  him  money  in  Canada. 
The  referee,  upon  this  testimony,  concluded  that  the  respondent  was 
guilty  of  the  charge,  and  that  his  conduct  was  "gross  unprofession- 
al conduct  and  malpractice,  which  was  highly  reprehensible,  and 
more  calculated  to  defeat  than  to  further  the  ends  of  justice." 

The  third  charge  (B)  is  all  contained  in  the  testimony  of  the 
respondent,  wherein  he  stated  that  at  Chicago  he  had  actual  cus- 
tody of  the  certificate,  whereas  he  finally  admitted  that  he  did  not 
mean  to  say  he  had  physical  possession  of  it,  and  Mr.  Stem  testi- 
fied that  the  certificate  was  constantly  in  his  own,  and  not  the  re- 
spondent's possession.  This  charge  the  referee  concluded  was 
interwoven  with  Charge  A,  and  was  proven. 

In  addition,  the  respondent  contends  that  this  court  has  no  juris- 
diction over  his  acts  committed  outside  the  state,  and  in  the  United 
States  court,  and  with  respect  to  the  process  of  that  court.  This 
point  is  not  well  taken,  since,  as  an  attorney  of  this  state,  the  re- 
spondent was  bound  in  all  his  acts  to  conduct  himself  properly, 
or  be  prepared  for  proceedings  such  as  those  to  be  taken  against 
him.     Section  67,  Code. 

Of  all  the  charges,  the  most  serious  is  Charge  A,  which  is  based 
upon  the  fact  that  in  the  complaint  in  the  Northern  Pacific  suit 
there  was  the  allegation  that  "plaintiff  [Power]  now  is,  and  for 
more  than  six  months  last  past  has  been,"  the  owner  and  holder  of 
100  shares  of  common  stock  of  the  Northern  Pacific  Railroad. 
This  complaint  was  enforced  by  an  affidavit  of  Lamb  that  he  had 
read  the  complaint  and  knew  the  facts  therein  stated  to  be  true. 
It  appears  beyond  dispute  that  Power  was  a  "dummy,"  who,  tak- 
ing the  respondent's  own  statement,  had  been  brought  into  the 
litigation  by  him  in  response  to  the  suggestion  made  by  Weiden- 
feld  that  he  should  get  some  one  who  in  his  (Weidenfeld's)  interest 
would  bring  the  suit  to  test  the  legality  of  the  action  of  the  railway 
company  in  retiring  its  preferred  stock,  and  that  for  such  purpose  he, 
Weidenfeld,  would  carry  100  shares  of  the  common  stock  for  such 
person's  account.  As  matter  of  fact.  Power  never  became  a  stock- 
holder of  record,  nor  was  there  a  transfer  to  him  of  the  certificate 
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which  It  is  claimed  represented  his  interest.  He  never,  therefore, 
owned  a  single  share  of  the  stock  of  the  company,  either  legally  or 
equitably,  and  Lamb  had  as  much  knowledge  of  this  fact  as  Power 
had  himself. 

There  is  no  escape  from  the  conclusion  that  not  only  did  Lamb 
permit  his  client.  Power,  to  swear  to  a  false  statement,  but  re- 
enforced  it  by  his  own  affidavit,  which,  with  respect  to  the  owner- 
ship of  the  stock,  was  equally  false.  The  charge  of  perjury  and 
subornation  of  perjury,  because  it  amounts  to  that,  has  been  fully 
proven.  Considering  the  purpose  for  which  the  suit  was  instituted, 
and  the  serious  consequences  resulting  from  its  institution,  and 
the  deliberation  with  which  the  whole  fraudulent  scheme  connected 
with  that  litigation  was  concocted  and  carried  out  by  the  respon- 
dent, we  are  convinced  that  he  is  unworthy  of  being  continued  as 
a  member  of  the  leg^l  profession.  There  is  no  place  within  its 
ranks  for  perjurers  and  suborners.  We  cannot  extend  leniency  in 
this  case.  The  offense  of  the  respondent  cannot  be  attributed  to 
the  indiscretion  of  youth  and  mistaken  zeal.  His  acts  show  sin- 
gular fertility  and  complete  deliberation  in  devising  and  executing 
the  outrageous  scheme  by  which  he  involved  so  many  people  in 
harassing  litigation,  and  from  the  basest  of  motives. 

Without  considering  in  detail  the  other  charges  made  against  the 
respondent,  and  which  the  referee  has  reported  are  sustained,  after 
a  very  careful  reflection  and  examination  of  the  whole  situation,  we 
are  satisfied  that  the  respondent  should  be  disbarred. 


HEBRON  ▼.  NEW  YORK  CITY  BY.  00. 
(Supreme  Court,  AppeUate  Term.    June  22,  190S.) 

SnXBT  RAHAOAIMEh- GOLLISIONfr— Ck>NTBIBT7T0BT  NeOLIOENCB. 

In  an  action  against  a  street  railroad  for  Injuries  resulting  from  a 
collision,  eyidence  held  Insufficient  to  show  tbat  plaintiff  was  free  from 
contributory  negligence. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  John  Hebron  against  the  New  York  City  Railway  Com- 
pany. From  a  judgment  for  plaintiif,  defendant  appeals.  Re- 
versed. 

Argued  before  SCOTT,  P.  J.,  and  MacLEAN  and  DUGRO,  JJ. 

William  E.  Weaver,  for  appellant. 

Sumerwell,  Shoup  &  Vermilya,  for  respondent 

SCOTT,  P.  J.  Plaintiif  sues  for  injuries  to  himself  and  his  cab, 
resulting  from  a  collision  with  one  of  the  defendant's  cars.  The 
evidence  shows  that  plaintiff  was  driving  a  hansom  cab  westwardly 
on  Thirty-Eighth  street  at  a  slow  pace.  As  he  approached  Third 
avenue,  one  of  defendant's  cars  was  coming  north  at  a  great  and 
unusual  rate  of  speed,  owing  to  the  fact  that  there  had  been  a  de-  . 
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tention  on  the  road.  The  evidence  fully  justified  a  finding  of  negli- 
gence on  the  part  of  defendant,  but  wholly  failed  to  show  freedom 
from  contributory  negligence  on  the  part  of  plaintiff.  Indeed,  his 
own  evidence  showed  plainly  that  he  exercised  no  care  or  caution 
whatever.  After  much  prodding  by  court  and  counsel,  he  did  say 
tliat  before  he  started  to  cross  the  tracks  he  looked  south  to  see 
if  any  car  was  approaching  and  did  not  see  any,  but  he  was  entirely 
unable  to  say  how  far  down  the  avenue  he  looked.  The  fact  un- 
<ioubtedly  is  that  he  did  not  look  at  all,  for  if  he  had  looked  down 
no  more  than  half  a  block  he  could  not  have  failed  to  see  the  car. 
Unless  the  rule  that  there  must  be  proof  of  freedom  from  con- 
tributory negligence  on  plaintiff's  part  is  to  be  disregarded,  this 
judgment  cannot  stand. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


HIRSGHBIilEG  v.  MARX  «t  aL 

(8iQ>r«me  Court,  Appellate  Term.    June  2Si,  1900.) 

Sales— Actionb—Issttxs—Tendeb. 

Where  plaintiff  sued  to  recover  for  lumber  ■oM  on  terms  of  a  three- 
months  note,  or  2  per  coat  diBCount  for  ctsh  within  10  <3ays,  and  de- 
fendant failed  to  plead  such  terms,  he  was  not  entitled  to  prove  a  tender 
of  the  note. 

Appeal  from  City  Court  of  New  York,  Special  Term. 
Action  by  Heinrich  Hirschberg  against  Louis  Marx  and  another. 
From  a  judgment  for  plaintiff,  defendants  appeal.    Affirmed. 
See  74  N.  Y.  Supp.  1131. 
Argued  before  SCOTT,  P.  J.,  and  DUGRO  and  MacLEAN,  JJ. 

Abraham  H.  Sarasohn,  for  appellant. 
Hansen,  Zinsser  &  Power,  for  respondent. 

MacLEAN,  J.  The  plaintiff  suing  for  lumber  sold  and  deliv- 
ened  upon  terms,  viz.,  a  "three  months  note  or  2%  discount  for 
cash  within  ten  days,"  and  the  learned  referee  having  so  found  the 
fact  to  be,  the  direction  of  judgment  in  favor  of  the  plaintiff  should 
be  affirmed,  for,  failing  so  to  plead,  it  was  not  error  to  reject  the 
offer  of  the  defendant  Jacobson  to  prove  a  tender  of  such  note. 
Sidenberg  v.  Ely,  90  N.  Y.  257,  266,  43  Am.  Rep.  163. 

Judgment  affirmed,  with  costs.    All  concur. 


WASHBURN  et  al.  v.  BETZ. 
(Supreme  Court,  Appellate  Division,  Second  Department    Jane  23,  1905.) 

AaVHCT— EVIDENCK  OF  AUTHORITY. 

That  it  was  within  the  general  authority  of  S.,  as  general  manager  of 
defendant's  brewery  in  New  York,  to  make  the  contract  that  he  did  for 
construction  of  a  pavilion  in  a  village  near  New  York  City  for  the  sale 
•of  beer,  is  sufficiently  proved  by  evidence  that,  when  pLnlutiff  called  on 
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aefiendant  for  pay  for  tbe  conatmetion,  he  stated  that  S.  was  In  «ntlre 
charge  of  the  buslnefls  of  the  brewery  and  its  affairs  in  New  York  City, 
and  had  the  entire  supervision  and  management  thereof,  and  that  while 
he  wonld  not  pay  the  bill,  as  his  attention  had  never  been  called  to  the 
matter,  he  woQld  send  It  to  his  laiwyera  to  have  It  investigated,  and  plain- 
tiff would  hear  from  l^m  later. 

Ax>peal  from  Trial  Term,  Westchester  County. 

Action  by  Harvey  M.  Washburn  and  others  against  John  F.  Betz. 
From  a  judgment  for  plamtiflFs  on  the  report  of  a  referee,  defendant 
appeals.    Affirmed. 

Argned  before  HIRSCHBERG,  P.  J.,  and  B ARTLETT,  WOOD- 
WARD, JENKS,  and  RICH,  JJ. 

Bernard  M.  L.  Ernst  (Abram  I.  EIku3  and  James  C  McEachen, 
on  the  brief),  for  appellant. 
James  Dempsey,  for  respondents* 

WILLARD  BARTLETT,  J.  Some  errors  were  committed  in 
the  rulings  upon  evidence,  which,  however,  must  be  regarded  as 
harmless,  in  view  of  the  unobjectionable  proof  sustaining  the  con- 
clusions reached  by  the  referee.  The  plaintiffs,  who  are  carpenters 
and  builders,  sued  to  recover  the  agreed  value  of  materials  furnished 
and  work  performed  in  the  construction  and  erection  of  a  frame 
pavilion  for  the  sale  of  beer  near  Annsville  Creek,  ia  the  village 
of  Peekskill.  There  was  evidence  amply  sufficient  to  sustain  a  find- 
ing that  an  agreement  was  made  for  putting  up  this  btiildirig  be- 
tween the  plaintijffs,  on  the  one  hanct  and  Mn  Max  Schoenthal, 
the  general  managw  of  the  defendant's  brewery  in  New  York,  on 
the  other.  Testimony  was  introduced  in  behalf  of  the  plaintiffs 
tending  to  show  not  only  that  Mr.  Schoenthal  ordered  a  sketch  or 
plan  of  the  proposed  structure,  but  that  alter  the  pavilion  was  com- 
pleted a  bill  made  out  against  the  defendant  was  presented  to  Mr. 
Schoenthal  for  payment,  and  he  promised  to  pay  it.  This  would 
not  have  sufficed  to  bind  the  defendant,  however,  without  some 
proof  that  it  was  within  the  scope  of  the  authority  of  Mr.  Schoen- 
thal, as  the  general  manager  of  the  defendant's  New  York  brewery, 
to  enter  into  a  contract  in  behalf  of  the  defendant  for  the  construc- 
tion of  a  building.  I  think  that  such  proof  was  furnished  by  the 
testimony  of  Mr.  James  Dempsey,  the  attorney  for  the  plaintiffs, 
who  called  upon  the  defendant  personally  in  Philadelphia  in  ref- 
erence to  the  plaintiffs'  bill  after  it  had  been  placed  in  his  hands  for 
collection.  "I  personally  interviewed  Mr.  Betz,  the  defendant," 
he  said,  "in  Philadelphia,  in  or  about  May,  190^.  Mr.  Betz  stated 
that  Mr.  Schoenthal  was  in  entire  charge  of  the  business  of  the 
Manhattan  Brewery  and  its  affairs  in  New  York  City,  and  it  was 
only  in  some  very  important  matters  that  it  came  to  his  personal 
attention,  as  he  left  its  entire  supervision  and  management  of  this 
business  to  Mr.  SdioenthaL  His  reason  for  not  paying  was  that 
his  altentiooi  had  never  been  called  to  this  matter,  as  it  had  never 
been  called  to  similar  matters  in  connection  with  the  affairs  of  the 
brewery.  He  said  he  would  send  the  papers  to  his  lawyer,  and  have 
the  matter  investigated,  and  that  I  would  hear  from  him  ^^t^Rr^Prfp 
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heard  thereafter  from  him  through  his  attorney  in  this  case."  It 
seems  to  me  that  in  this  interview  the  defendant  recognized  the 
authority  of  Mr.  Schoenthal  to  act  for  him  in  such  a  matter  as  pro- 
curing a  building  to  be  erected  in  his  behalf  to  promote  the  sale 
of  the  product  of  the  Manhattan  Brewery,  and  that  the  subsequent 
refusal  to  pay  the  bill  of  the  plaintiffs  was  induced  by  Mr.  Schoen- 
thal's  denial  that  he  had  ever  entered  into  the  agreement  which 
formed  the  basis  of  the  plaintiffs'  claim.  As  has  already  been  point- 
ed out,  however,'the  evidence  is  quite  adequate  to  support  a  finding 
that  such  a  contract  was  actually  made  by  or  at  the  instance  of 
Mr.  Schoenthal,  and,  such  being  the  fact,  I  think  the  referee  was 
justified  in  holding  that  the  contract  was  the  defendant's  contract. 
For  these  reasons,  I  advise  an  affirmance  of  this  judgment. 

Judgment  affirmed,  with  oosta.    All  concmr. 


FOX  ▼.  WOODS. 

(Supreme  Ck>vrt,  Appellate  Term.    Jime  28i  1006.) 

SALEft—GoNTBAOv—BsiACH— Damages— Tbiai/->Dirbgtion  of  Vebdiot. 

Defendant  agreed  to  buy  from  plaintiff  certain  hoasehold  fomltare  and 
the  unexpired  term  of  a  lease  for  $1,000,  payable  $200  down,  and  the 
balance  on  September  16»  1904,  and  to  pay  $160  deposited  by  plaintiff 
as  secorlty  for  the  last  month's  rent,  and  one-half  of  the  September  rent, 
paid  to  the  landlord  in  adyance.  Defendant  paid  the  $200,  but  after 
plaintiff  had  prepared  to  move,  and  secured  a  van  and  labor  to  mo7e  the 
furniture  not  sold,  defendant  repudiated  the  contract,  and  demanded  a 
return  of  the  $200,  which  plaintiff  refused  to  return,  and  brought  suit  to 
recoyer  $420.50.  Held  that,  on  proof  of  such  facts,  it  was  error  for  the 
court  to  direct  a  yerdict  for  plaintiff  for  the  expenditure  of  the  van  and 
labor,  and  to  withdraw  from  the  Jury  the  other  items  of  damage. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Twelfth 
District. 

Action  by  Nettie  Fox  against  Lucy  A.  Woods.  From  a  judg- 
ment in  favor  of  plaintiff  for  less  than  the  relief  demanded,  she  ap- 
Deals.    Reversed 

Argued  before  SCOTT,  P.  J.,  and  MacLEAN  and  DUGRO,  JJ, 

Josiah  Canter,  for  appellant. 
Wray  &  Callaghan,  for  respondent 

MacLEAN,  J.  Through  a  broker,  the  defendant  on  August  21, 
1904,  agreed  to  buy  from  the  plaintiff  certain  household  furniture 
and  the  unexpired  term  of  a  lease  of  the  premises  160  West  Forty- 
Sixth  street  for  $1,000,  payable  $200  down,  and  the  balance,  $800,  on 
September  16th,  when  possession  was  to  be  given.  She  was  also 
to  pay  $150,  deposited  by  the  plaintiff  as  security  for  the  last 
month's  rental,  and  $76,  being  one-half  of  the  September  rent  paid 
to  the  landlord  in  advance.  The  plaintiff  rented  rooms.  The  de- 
fendant was  to  do  the  like,  and  said  that,  as  she  had  arranged  for 
her  own  lodgers  and  boarders,  she  desired  that  the  plaintiff  empty 
the  rooms;  promising  to  make  good  the  loss  on  taking  possession^ 
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Dissuaded  apparently  by  her  friends,  the  defendant,  who  had  lately 
become  a  widow,  did  not  carry  out  her  agreement  on  the  15th; 
but  on  that  day  her  attorney  sent  a  letter  saying  that  the  contract 
for  the  sale  and  purchase  was  .repudiated,  with  demand  of  the 
$200  theretofore  paid.  The  plaintiff  had  prepared  to  carry  out  her 
agreement.  She  had  had  the  rooms  vacated  at  a  loss,  had  expended 
money  for  labor  to  prepare  for  leaving,  and  had  even  secured  a  van 
for  the  removal  of  certain  articles  not  sold.  At  the  close  of  the 
case,  the  defendant  offering  no  evidence,  the  plaintiff  moved  for  a 
direction  of  a  verdict  for  the  full  amount  claimed,  $420.60.  This 
was  denied,  and  the  plaintiff  excepted.  Then  the  court  directed  a 
verdict  for  $27.26,  the  expenditure  for  the  van  and  labor,  disregard- 
ing the  evidence  of  other  items  of  damage,  the  consideration  of 
which  might  not  be  taken  away  from  the  jury,  whatever  his  own 
opinion  of  the  evidence.    The  judgment  must  be  reversed. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  the  ap- 
pellant to  abide  the  event.    All  concur. 


GIRBEKIAN  ▼.  OAIRO  OIGARBTTB  00. 
(Supreme  CJourt,  Appellate  Term.    June  26,  1905.) 

1.  O0XPOBATION&— AonoN  TOB  SsBvioca— Issues  and  Pboof. 

Wbere  plaintiff  sued  a  corporation  for  seryices  rendered  to  It,  he  was 
not  entitled  to  recoyer  on  the  theory  that  he  rendered  the  services  to  an- 
other corporation,  and  that  defendant  afterwards  assumed  the  liability. 

[Bd«  Note.~For  cases  in  point,  see  voL  89,  Cent  Dig.  Pleading,  U  111, 

issa] 

2.  Sahx. 

Where  plaintiff  rendered  services  for  a  corporation  before  defendant 
corporation  was  organiased,  and  plaintiff's  claim  was  entered  as  an  in- 
debtedness In  the  books  of  the  corporation  for  which  the  services  were 
rendered,  the  fact  that  such  books  subsequently  came  into  defendant's 
possession — ^it  never  having  received  or  accepted  the  benefit  of  the  serv- 
ices sued  for,  or  took  over  the  assets  of  the  former  corporation — ^was  in- 
sufficient to  render  defendant  liable  for  such  services. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Sarkis  Girbekian  against  the  Cairo  Cigarette  Company. 
From  a  Municipal  Court  judgment  in  favor  of  plaintiff,  defendant 
ADDeals     Reversed 

Argued  before  SCOTT,  P.  J.,  and  DUGRO  and  MacLEAN,  JJ. 

James  M.  Gorman,  for  appellant. 

Cornelius  Huth,  for  respondent. 

SCOTT,  P.  J.  There  is  absolutely  no  evidence  to  sustain  a  judg- 
ment against  the  defendant.  Nearly  all  the  evidence  admitted 
in  behalf  of  the  plaintiff  was  incompetent,  and  even  if  it  had  been 
competent  it  tended  to  show  affirmatively  that  plaintiff  was  not  en- 
titled to  the  judgment  which  he  recovered.  The  plaintiff  sued  for 
the  value  of  services  alleged  to  have  been  rendered  to  the  defenda 
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a  New  York  corporation.  The  evidence  showed  that  the  bulk  of 
the  services  were  rendered  before  this  defendant  was  organized  at 
all.  The  evidence  left  it  in  some  doubt  whether  the  services  were 
rendered  for  an  individual  named  Haig  P.  Ctttchin,  or  a  New  Jersey 
corporation  bearing  the  same  name  as  this  defendant.  At  all 
events  and  beyond  all  question  these  services  were  not  rendered  to 
this  defendant,  which  had  not  yet  come  into  existence.  The  plain- 
tiff undertook  to  sustain  his  action  upon  the  theory  that  he  rendered 
services  to  the  New  Jersey  corporation,  and  that  the  defendant 
afterward  assumed  the  liability.  In  the  first  place,  this  is  not  the 
cause  of  action  set  forth  in  the  complaint,  and,  in  the  second  place, 
there  is  no  legal  evidence  of  such  an  assumption.  All  that  appears 
is  that  one  Tekerian  entered  plaintiff's  claim  as  an  indebtedness  in 
the  books  of  the  New  Jersey  corporation,  and  that  that  book  subse- 
quently came  into  the  possession  of  defendant.  It  does  not  appear 
that  the  defendant  ever  received  or  accepted  the  benefit  of  these 
particular  services  of  plaintiff,  or  that  the  defendant  took  over  the 
assets  of  the  New  Jersey  corporation.  What  has  already  been  said 
applies  to  $226  of  the  claim  in  suit.  How  the  remainder  of  the  sum 
for  which  judgment  was  rendered  was  arrived  as  it  is  impossible 
to  tell  from  the  evidence.  Perhaps  it  will  be  made  clear  upon  a 
new  trial. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


ARTHUR  V.  SIRB. 
(Supreme  Court,  Appellate  Division,  First  Department    June  23,  1905.) 

PABTKSBaHnP^DlflSOLirTION— FiBV  A88STS. 

Where  a  partner  contribfuted  to  tbe  partnenAiip  a  eontraet  wbereby  he 
agreed  to  star  an  actress  In  a  mnslica]  comedy  for  several  theatrtcal  Rea- 
sons, and  contracts  whereby  third  persons  bound  themselves  to  write  the 
words  and  music  for  a  comedy,  the  contracts  could  not  be  reatored  to  him 
on  the  dissolution  of  the  partnership,  though  they  provided  that  they  were 
not  assignable,  such  provision  merely  affecting  their  value  in  case  of  a 
sale,  and  not  depriving  the  copartner  of  his  Interest  In  them  as  firm  as- 
sets. 

Patterson,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Daniel  V.  Arthur  against  Henry  B.  Sire  for  the  dissolu- 
tion of  a  partnership.  From  so  much  of  an  interlocutory  judgment 
(92  N.  Y.  Supp.  158)  as  restored  to  plaintifF  certain  contracts  con- 
tributed to  the  partnership,  defendant  appeals.     Modified. 

Argued  before  HATCH,  PATTERSON,  O'BRIEN,  and 
LAUGHLIN,  JJ. 

Franklin  Bien,  for  appellant. 
William  A.  Keener,  for  respondent 

.  O'BRIEN,  J.    This  action  is  brought  to  dissolve  a  copartnership 
between  the  plaintiff  and  the.  defendant,  to  determin^the  righte  of 
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the  partners  in  four  contracts  which  had  been  contributed  to  the 
firm  by  the  plaintiflF,  and  for  an  accounting  and  the  appointment  of  a 
receiver.  The  existence  of  the  partnership  was  conceded,  and  the 
parties  stipulated  that  an  interlocutory  judgment  should  be  entered 
decreeing  a  dissolution  thereof  and  an  accounting,  together  with 
the  appointment  of  a  receiver  of  the  partnership  property.  The 
only  question  in  dispute  before  the  court  at  Special  Term  was  the 
rights  of  the  parties  in  the  contracts  above  mentioned,  and  the  ap- 
peal is  taken  only  from  that  part  of  the  interlocutory  judgment 
which  decrees  that  the  plaintiff  is  the  sole  owner  of  those  contracts 
and  that  the  defendant  has  no  interest  therein. 

It  appears  that  prior  to  the  formation  of  the  partnership  the 
plaintiff  had  entered  into  four  contracts  with  different  parties.  The 
first  was  with  Marie  Cahill,  an  actress,  by  which  the  plaintiff  agreed 
to  star  her  in  musical  comedies  for  five  theatrical  seasons,  and  which 
recited  that  it  was  a  personal  contract  and  not  assignable,  but  that 
the  plaintiff  might  associate  with  himself  such  other  party  in  the  en- 
terprise as  he  desired,  on  the  condition  that  he  was  not  to  be  released 
in  any  way  from  the  covenants  therein  to  be  performed  by  him. 
The  second  contract  was  between  the  plaintiff  and  one  Ranken,  by 
which  the  latter  agreed  to  write  a  libretto  for  a  musical  comedy, 
and  which  provided  that  the  plaintiff  might  sublet  or  dispose  of  a 
part  of  his  rights  therein,  but  that  he  was  not  at  liberty  to  assign 
his  entire  interest,  and  that  any  partial  disposal  or  subletting  would 
not  release  him  in  any  way  from  his  covenants.  The  third  contract 
between  the  plaintiff  and  Broadhurst  was  not  produced  upon  the 
trial,  but  it  was  stipulated  that  it  contained  terms  similar  to  those 
in  the  Ranken  contract.  The  fourth  was  between  the  plaintiff  and 
one  Hadley,  by  which  the  latter  agreed  to  write  the  music  for  a 
musical  comedy,  and  which  contained  similar  provisions  in  relation 
to  subletting.  The  partnership  between  the  plaintiff  and  the  de- 
fendant was  thereafter  formed  for  the  purpose  of  carrying  out  the 
agreement  with  Marie  Cahill.  The  articles  of  copartnership  pro- 
vided that: 

'Tke  parties  hereto  agree  to  become  copartners  in  Irasliieas  for  tbe  purpose 
of  starring  the  said  Marie  GahiU,  in  suitable  musical  comedies  for  a  period 
of  five  theatrical  seasons,  •  •  •  and  to  that  end  and  purpose  the  party 
of  the  first  part  [this  plaintiff}  oontribntes  to  the  said  copartnership  the 
agreement  he  has  with  Marie  Cahill  and  others  heretofore  mentioned." 

The  defendant,  on  his  part,  agreed  to  furnish  a  theater  in  the  city 
of  New  York,  at  a  specified  rental,  for  the  purpose  of  producing 
the  musical  comedies,  with  Marie  Cahill  as  a  star;  and  the  articles 
recite  that  the  plaintiff  and  defendant  shall  share  equally  in  the 
profits  and  losses  of  the  enterprise. 

Under  the  circumstances,  we  are  of  the  opinion  that  the  court 
at  Special  Term  erred  in  holding  that  upon  the  dissolution  of  the 
partnership  the  contracts  became  the  property  of  the  plaintiff,  and 
the  defendant  had  no  interest  therein.  By  the  specific  terms  of  the 
partnership  agreement  these  contracts  were  contributed  to  the  firm 
by  the  plaintiff,  and  they  thereupon  became  a  part  of  the  partnership 
assets,  just  as  much  as  though  he  had  contributed  money,  a  stock 
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of  goods,  or  other  personal  property.  The  fact  that  the  contracts 
themselves  contained  restrictions  as  to  subletting  and  assigning 
merely  affects  their  value  upon  a  sale,  and  does  not  deprive  the  de- 
fendant of  his  interest  in  them  as  firm  assets.  The  plaintiff  had 
agreed  to  and  did  contribute  them  to  the  partnership  for  the  purpose 
of  carrying  out  the  object  for  which  it  was  formed,  and,  having  done 
this,  the  defendant  had  the  right  to  have  them  treated  in  the  same 
manner  as  other  assets.  Whether,  upon  a  sale,  they  will  bring  lit- 
tle or  much,  is  a  matter  which  is  of  no  concern  to  the  court  at  the 
present  time.  Whatever  their  value  is,  the  defendant  is  entitled 
to  share  in  it. 

For  these  reasons  the  interlocutory  judgment  should  be  modified 
by  striking  out  that  part  of  it  from  which  the  plaintiff  has  appealed, 
and  inserting  in  place  thereof  a  provision  to  the  effect  that  the 
contracts  referred  to  are  a  part  of  the  firm  assets;  and,  as  thus 
modified,  the  interlocutory  judgment  to  be  affirmed,  with  costs  to 
the  appellant. 

HATCH  and  LAUGHLIN,  JJ.,  concur.  PATTERSON,  J., 
dissents. 


BOTTOMB  T.  ALBBRST  et  aL 
(Supreme  Oourt  Appellate  Term.    June  28, 1006.) 

L  tSIPBOZAX.    PBOOKEDIN€W^RKFXBXRC»-*FEKS--RnrEnB>--STBlTOOBAFHXB--PEB- 
80N8   LlABUB. 

All  parties  to  a  special  proceeding,  Including  those  who  objected  to  the 
appointment  of  a  referee,  if  any,  are  liable  after  such  appointment  for 
referee's  and  stenographer's  fees. 

2.   SAia— INGOICPSTBNT'S  Ck)MiaTTES. 

Where  the  administratrix  of  a  deceased  person  Instituted  a  special  pro- 
ceeding against  an  attorney  to  hecover  certain  papers  and  money  alleged 
to  belong  to  the  estate,  and  the  committee  of  an  incompetent  claiming  to 
be  interested  in  the  estate  appeared  on  a  motion  for  the  appointment  of 
a  referee,  drew  the  order  for  the  appointment  of  such  referee,  took  part 
in  the  reference,  etc«  such  committee  was  liable  for  fees  of  the  referee 
and  stenographer. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eleventh 
District. 

Action  by  Willard  B.  Bottome  against  Maria  Alberst  and  others. 
From  a  Municipal  Court  judgment  in  favor  of  plaintiff,  except  as  to 
defendant  George  Bumham,  Jr.,  plaintiff  appeals.    Reversed. 

Argued  before  SCOTT,  P.  J.,  and  DUGRO  and  MacLEAN,  JJ. 

William  S.  Bennett,  for  appellant. 

Austin  &  McLanahan  (George  C.  Austin,  of  counsel),  for  re- 
spondents. 

SCOTT,  P.  J.  This  is  an  action  by  an  assignee  of  a  referee  and 
stenographer  to  recover  the  amount  of  their  fees.  The  proceeding 
in  which  the  reference  was  ordered  was  a  special  proceeding  insti- 
tuted by  one  Maria  Alberst,  widow  and  administratrix  of  Herman 
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Albcrst,  Jr.,  deceased,  to  compel  an  attorney  to  turn  over  to  her  cer- 
tain papers  and  moneys  alleged  to  be  the  property  of  the  estate.  The 
defendant  George  Bumham,  Jr.,  was  the  committee  of  an  incompe- 
tent, also  named  Maria  Alberst,  who  was  the  mother  of  said  Herman 
Alberst,  Jr.,  deceased.  Judgment  went  in  the  court  below  in  favor 
of  the  plaintiff  against  the  petitioner  in  the  special  proceeding  and 
the  attorney  against  whom  the  proceeding  was  instituted,  but  the 
complaint  was  dismissed  as  to  the  committee  of  the  incompetent, 
and  from  this  judgment  the  plaintiff  appeals. 

It  is  well  settled  that  all  the  parties  to  an  action  (and  the  same 
rule  applies  to  a  special  proceeding)  are  liable  for  the  fees  of  a 
referee,  even  including  those  parties,  if  any,  who  objected  to  the 
appointment  of  a  referee.  Russell  v.  Lyth,  66  App.  Div.  290,  72 
N.  Y.  Supp.  616.  An.d  the  same  rule  applies  to  the  fees  of  an  un- 
official stenographer  employed  with  the  consent  and  acquiescence 
of  the  parties.  The  question  presented,  therefore,  is  whether  or  not 
the  committee  of  the  incompetent  person  was  a  party  to  the  special 
proceeding. 

It  appears  that  the  purpose  of  the  special  proceeding  was  to  ob- 
tain from  the  attorney  proceeded  against  some  papers  and  docu- 
ments and  a  considerable  sum  of  money.  As  to  the  papers,  it  may, 
perhaps,  be  claimed  that  the  petitioner  claimed  them  as  her  personal 
property;  but,  as  to  the  money,  it  clearly  was  claimed  as  a  part  of 
the  estate  of  Herman  Alberst,  deceased.  The  attorney  for  the  com- 
mittee of  the  incompetent  appeared  on  the  motion  for  the  appoint- 
ment of  the  referee,  and  actually  drew  the  order  of  reference  which 
was  finally  entered.  He  also  appeared  before  the  referee  and  took 
part  in  the  proceedings.  The  counsel  for  the  attorney  against 
whom  the  proceeding  was  taken  objected  at  one  stage  of  the  ref- 
erence to  any  participation  therein  by  the  attorney  representing 
the  committee  of  the  incompetent,  whereupon  the  latter  stated  his 
position  as  follows: 

"I  represent  the  committee  of  one  Maria  Alberst,  who  is  an  incompetent 
person  and  an  Inmate  of  the  Manhattan  State  Hospital,  as  the  next  of  kin 
of  Herman  Alberst  Jr.,  deceased.  She  is  entitled  to  one-half  of  the  estate. 
The  witness  here  is  the  administratrix  of  that  estate.  She  claims  to  be  the 
widow  of  Herman  Alberst,  Jr.  That  is  disputed.  If  that  contention  on  our 
part  is  sustained,  the  incompetent  person  is  entitled  to  all  this  estate,  and  the 
least  she  is  entitled  to  is  one-half  of  IV* 

Upon  the  trial  in  this  action  the  same  attorney  thus  explained 
the  reason  for  his  appearance  in  the  special  proceeding : 

"When  the  motion  [for  the  appointment  of  a  referee]  came  on  before  Mr. 
Justice  Barrett  on  the  moving  papers  on  which  the  order  of  reference  was  sub- 
sequently made,  I  appeared  and  was  heard  for  the  sole  purpose,  as  I  stated 
in  open  court  that  my  only  interest  in  the  proceeding  was  to  have  the  funds 
which  Mr.  Magee  admitted  were  in  his  hands,  deposited  in  some  court,  pro- 
ceeding pending  this  decision,  for  safe-keeping.  I  distinctly  stated  to  Judge 
Barrett  that  I  had  no  interest  in  the  proceeding  other  than  to  see  that  the 
funds  which  Mr.  Magee  admitted  he  had  in  his  hands  belonging  to  the  estate 
of  Herman  Alberst,  Jr.,  deceased,  should  be  deposited  in  a  trust  company." 

These  statements  fairly  represent  the  position  of  the  committee 
toward  the  proceeding.     It  appears  that  his  counsel  was  present  at 
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the  sessions  of  the  reference,  and  took  such  part  as  he  deemed  to  be 
necessary  to  reach  the  end  he  desired.  It  cannot  be  questioned 
upon  the  record  either  that  the  committee  participated  in  the  pro- 
ceeding, or  that  he  was  interested  in  the  result.  The  purpose  of 
the  proceeding  was  to  compel  an  attorn ej^  to  pay  over  certain 
moneys.  The  committee  sought  and  desired  an  order  that  he 
should  do  so,  and  thus  was  actively  interested  in  seeing  that  an  or- 
der to  pay  over  was  made.  Under  these  circumstances,  the  commit- 
tee's liability  for  the  fees  of  the  referee  and  stenographer  stands 
upon  the  same  footing  as  the  liability  of  the  other  parties  to  the 
proceeding. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event    All  concur. 


MURPHY  V.  UNION  RY.  CO. 
(SiQireme  Court,  AppeUate  Term.    June  28,  lj909.) 

Stbist  RATLROLDB—VKiauGXT^CB— Questions  fob  Jvbt. 

In  an  action  for  injuries  caused  by  being  thrown  from  a  street  car  bj 
a  sudden  Jerk  as  plaintiff  was  in  the  act  of  alighting,  where  It  appeared 
that  plaintiff  intended  to  alight  at  a  point  beyond  the  regular  stopping 
place  before  the  car  had  actually  stopped,  it  was  for  the  jury — whether 
the  defendant  was  negligent  in  suddenly  starting  the  car,  and  whether 
plaintifF  was  negligent  in  pr^aring  to  alight 

[Ed.  Note. — For  cases  in  point,  see  toI.  9,  Cent  Dig.  Carriers,  S  1891.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second 
District. 

Action  by  Stephen  Murphy  against  the  Union  Railway  Company. 
From  a  judgment  for  defendant,  plaintiff  appeals.     Reversed. 

Argued  before  SCOTT,  P.  J.,  and  DUGRO  and  MacLEAN,  JJ. 

Frank  A.  Acer,  for  appellant. 

William  E.  Weaver,  for  respondent 

SCOTT,  P.  J.  This  was  an  action  for  personal  injuries  oc- 
casioned by  the  alleged  negligence  of  the  defendant.  At  the  close 
of  the  plaintiff's  case  the  trial  judge  refused  to  submit  the  case  to  the 
jury,  dismissed  the  complaint,  and  rendered  judgment  in  favor  of 
the  defendant.  The  plaintiff  boarded  defendant's  car  at  129th  street 
and  3d  avenue,  his  destination  being  148th  street.  After  the  car 
had  left  147th  street  the  plaintiff  signaled  the  conductor,  and  the 
conductor  pulled  the  bell  rope,  evidently  signaling  the  motorman  to 
stop  at  148th  street.  At  a  point  about  30  feet  south  of  the  corner 
of  148th  street  the  plaintiff  arose  from  his  seat,  grasped  the  stanch- 
ion on  the  side  of  the  car,  and  placed  his  left  foot  on  the  running 
board.  In  the  meantime  the  car  had  materially  slacked  its  speed,, 
and  was  moving  very  slow — ^as  the  plaintiff  says,  "was  barely  mov- 
ing." With  the  plaintiff  in  this  position,  the  car  suddenly  shot 
forward  with  a  jerk,  and  the  plaintiff  was  thrown  violently  to  the 
street,  receiving  the  injuries  complained  of.     It  is  clear  from  the 
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testimony  that  the  plaintiflF  intended  to  alight,  not  at  the  north  side 
of  148th  street,  the  regular  stopping  place  of  the  car,  but  at  a  point 
south  of  148th  street,  and  before  the  car  had  reached  an  actual  stop. 
Whether  or  not,  under  these  circumstances,  the  defendant  was 
guilty  of  negligence  in  suddenly  starting  its  car  after  having  slowed 
down  so  as  to  be  "barely  moving"  at  the  point  designated,  apparently 
in  response  to  the  signal,  and  whether  or  not  the  plaintiiff  was  guilty 
of  negligence  in  preparing  to  alight  at  that  point  were  questions  of 
fact  that  should  have  been  submitted  to  the  jury,  and  the  dismissal 
of  the  complaint  was  error.  Crow  v.  Met.  St.  Ry.  Co.,  70  App.  Div. 
202,  75  N.  Y.  Supp.  377. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event    All  concur. 


JOHNSON  T.  MONAHAIf. 

(Supreme  Court,  Appellate  Term.    June  26,  1909.) 

DxBimsAir— BnrscfP-JusiaDioTioBr  to  Bbstobs  Cause—Stipxxlation  or  Pab- 
nss. 

Wbere  the  attoruejB  for  the  respectlye  parties  stipulated  for  the  ad- 
journment of  the  cause  to  a  certain  day,  a  dismissal  of  the  cause  on  the 
nenappearanoe  of  the  parties  at  the  call  of  the  calendar  on  a  day  before 
tbe  day  fixed  by  the  stipulation  did  not  deprive  the  court  of  Jurisdiction, 
but  it  was  proper  for  it  to  effectuate  the  stipulation,  notwithstanding  de- 
fendant's objectioik,  by  restoring  the  cause  to  the  calendar  and  resetting 
It  for  trial. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Twelfth 
District. 

Action  by  George  F.  Johnson  against  Helen  F.  Monahan.  From 
an  order  restoring  the  cause  to  the  calendar  after  dismissal,  and 
from  a  judgment  by  default  in  favor  of  plaintiff,  defendant  appeals. 
Affirmed. 

Argued  before  SCOTT,  P.  J.,  and  DUGRO  and  MacLEAN,  JJ. 

J.  J.  Karbry  O'Kennedy,  for  appellant, 
Bradbury  &  Lee,  for  respondent. 

MacLEAN,  J.  This  cause  being  at  issue  in  February,  1905,  its 
trial  was  adjotffned  from  time  to  time,  by  consent,  to  March  13th, 
Upon  the  11th  it  was  agreed  that  it  be  further  adjourned  to  the 
21st,  and  a  stipulation  signed  by  the  respective  attorneys  to  that 
effect  was  mailed  the  clerk  of  the  court  the  day  following — ^a  Sun- 
day. On  the  21st  both  parties  attended  with  their  attorneys.  Then 
it  transpired  that,  the  stipulation  not  having  reached  the  clerk  be- 
times, and  no  one  appearing  on  the  call  of  the  calendar,  the  cause 
had  been  dismissed.  The  stipulation  was  produced  by  the  clerk, 
the  cause  was  restored,  and  its  trial  set  for  the  27th ;  the  defendant 
opposing,  according  to  the  order  entered,  but  consenting  according 
to  the  return.  On  the  27th  an  inquest  was  taken,  the  defendant's 
attorney  appearing  only  and  specially  to  contend  that  jurisdiction 
had  been  lost  by  the  dismissal.    That  contention  was  not  available 
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then  and  there,  nor  is  it  now  and  here.  The  learned  justice  did  but, 
as  he  should,  effectuate  the  stipulation.  The  agreement  of  the 
parties  bound  them  and  concluded  the  court  in  that  proceeding,  and 
the  court  was  bound,  as  between  the  parties,  to  observe,  enforce, 
and  carry  out  the  agreement.  Matter  of  N.  Y,,  L.  &  W.  R.  Co.,  98 
N.  Y.  447, 462.  Proof  having  been  given  upon  the  inquest  sufficient 
to  sustain  the  judgment,  that  judgment  should  be  affirmed. 
Judgment  affirmed,  with  costs.    All  concur. 


SALISBURY  et  al.  T.  RYAN. 
(Supreme  Court,  Appellate  Division,  First  Department    Jmie  28,  1905.) 

VSNDOB  AND  PnBOHASE»~43PKCI110  PbRTOBMANOB— OONVKTANOB  OV  DOUBTFUt. 

Tttlb. 

An  agreement  to  purchase  property  from  executors  will  not  be  specific- 
ally enforced  at  the  suit  of  the  executors  where  the  terms  of  the  will 
under  which  they  act  are  such  that  it  is  doubtful  whether  the  executors 
have  power  to  sell  the  land  at  all,  and  whether,  if  they  can  sell  it  at  all, 
they  can  do  so  at  the  time  of  the  execution  of  the  agreement,  and  where 
remaindermen  under  the  will,  who  could  question,  the  sale  if  it  should 
be  made,  are  not  parties  to  the  suit  for  speciflc  performance^  and  will  not 
be  bound  by  any  decision  rendered  therein. 

[Ed.  Note. — For  cases  in  point,  see  vol  22,  Oent  Dig.  Bxecutors  and 
Administrators,  If  553,  557;  toL  44,  Oent  Dig.  Speciflc  Performance,  H 
46,  54,  347.] 

Submission  of  controversy  on  agreed  facts  by  George  B.  Salisbury 
and  others,  as  executors  of  Henry  E.  Salisbury,  deceased,  against 
James  P.  Ryan.    Judgment  for  defendant. 

Argued  before  McLAUGHLIN,  PATTERSON,  O'BRIEN,  IN- 
GRAHAM,  and  LAUGHLIN,  JJ. 

James  L.  Bishop,  for  plaintiffs. 
William  D.  Gaillard,  for  defendant 

O'BRIEN,  J.  The  plaintiffs,  as  executors  of  Henry  E.  Salisbury, 
demand  the  specific  performance  of  a  contract  by  which  the  defend- 
ant agreed  to  purchase  of  them  certain  real  estate.  The  defendant 
claims  that  the  plaintiffs  cannot  convey  a  marketable  title  thereto, 
because  no  power  of  sale  is  given  them  as  executors  under  the  will, 
and  he  demands  the  return  of  the  amount  paid  by  him  on  the  pur- 
chase price  of  $3,000  and  the  expenses  of  searching  the  title.  The 
sole  question  therefore  presented  by  the  submission  is  whether  the 
plaintiffs  can  convey  a  marketable  title,  and  this  depends  on  the 
terms  of  the  will  under  which  they  assume  to  act  in  contracting  to 
sell  the  property.  That  will,  after  a  specific  bequest  of  $20,000,  pro- 
vides : 

"All  the  rest,  residue  and  remainder  of  my  estate  both  real  and  personal,  I 
give,  devise  and  bequeath  to  my  executors  hereinafter  named,  and  the  suc- 
cessor or  successors  of  them  or  either  of  them,  in  trust,  nevertJieless  and  for 
the  following  uses  and  purposes :  To  invest  the  same  and  keep  the  same  in- 
vested and  to  receive  the  rents,  issues  and  profits  thereof  and  to  pay  over  the 
same  in  semi-annual  payments  to  my  aforesaid  wife  for  and  during  her  nat- 
ural life  or  as  long  as  she  shall  remain  unmarried,  but  if  my  said  wife  ahall 
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r^narry  then  and  in  that  case  I  direct  that  my  said  trustees  shall  upon  the 
said  remarriage  of  my  said  wife  pay  over  absolutely  to  each  of  my  children 
then  surviving  the  sum  of  Twenty  thousand  dollars  ($20,000)  and  to  the  issue 
then  suryiving  of  any  deceased  child  the  said  sum  which  its  parent  would 
have  taken  if  then  surviving,  the  distribution  among  said  issue  to  be  per 
stirpes  and  not  per  capita." 

This  is  the  only  portion  of  the  will  having  any  bearing  upon  the 
authority  of  the  executors  to  sell  real  property,  and  it  is  therefore 
apparent  that  a  doubtful  question  of  law  is  presented  as  to  whether 
they  have  such  power.  To  them  is  devised  and  bequeathed  in  trust 
all  the  rest,  residue,  and  remainder  of  the  estate,  both  real  and  per- 
sonal, which  they  are  directed  to  invest  and  keep  invested,  and  in 
case  the  widow  remarries  they  are  then  to  pay  over  absolutely  to 
each  child  the  sum  of  $20,000.  No  direct  power  to  sell  the  real  es- 
tate is  given  them  by  the  will,  and,  if  they  possess  it  at  all,  it  is  only 
from  implication  arising  either  from  the  provision  which  directs 
them  to  invest  the  real  and  personal  estate,  or  from  the  fact  that  a 
sale  of  the  real  property  may  be  necessary  to  carry  out  the  scheme 
of  the  will  in  case  the  widow  remarries.  It  is  possible  that  the 
court  would  hold  that  the  direction  to  invest  the  real  and  personal 
estate  would  impliedly  give  the  executors  power  to  sell  the  real 
property  (Livingston  v.  Murray,  39  How.  Prac.  102 ;  McCready  v. 
Met.  Life  Ins.  Co.,  83  Hun,  526,  32  N.  Y.  Supp.  489,  affirmed  148 
N.  Y.  761,  43  N.  E.  988;  Byrnes  v.  Baer,  86  N.  Y.  210),  especially 
if  it  should  be  necessary  to  do  so  upon  the  remarriage  of  the  widow 
in  order  to  effectuate  the  intention  of  the  testator  to  make  a  pay- 
ment in  that  event  of  $20,000  to  each  of  his  children  (Cahill  v.  Rus- 
sell, 140  N.  Y.  402,  35  N.  E.  664).  But  it  is  not  necessary,  nor  do 
we  deem  it  advisable,  to  pass  upon  that  question  at  the  present 
time.  The  language  of  the  will  is  such,  as  already  indicated,  that 
a  doubtful  question  of  law  is  presented  as  to  whether  any  power  of 
sale  exists,  and,  if  it  exists  at  all,  whether  it  can  be  exercised  at 
the  present  time,  when  it  is  not  necessary  to  convert  real  property 
into  cash  in  order  to  pay  the  specific  bequest,  and  when  the  con- 
tingency calling  for  a  distribution  among  the  children  has  not  yet 
happened.  The  remaindermen  under  the  will,  who  have  the  right 
to  question  the  sale  if  it  should  be  made,  are  not  parties  to  this  pro- 
ceeding, and  will  not  be  bound  by  any  decision  which  we  may  ren- 
der. In  this  situation,  with  a  doubtful  question  of  law  existing  as 
to  the  validity  of  any  title  which  the  executors  may  assume  to  con- 
vey, the  defendant  will  not  be  compelled  to  accept  the  property. 

The  law  governing  cases  of  this  character  is  accurately  stated  by 
Judge  Andrews  in  Fleming  v.  Burnham,  100  N.  Y.  1,  2  N.  E.  905, 
as  follows : 

"The  question  presented  to  the  court  on  an  application  to  compel  a  pur- 
chaser on  a  Judicial  sale,  who  raises  objections  to  the  title  tendered,  to  com- 
plete the  purchase,  is  not  the  same  as  if  it  was  raised  in  a  direct  proceed- 
ing between  the  very  parties  to  the  right.  Where  all  the  parties  in  interest 
are  before  the  court,  and  the  court  has  Jurisdiction  to  decide,  they  are  con- 
cluded by  the  Judgment  pronounced,  so  long  as  it  stands  unreversed.  •  •  • 
But  the  court  stands  in  quite  a  dlfPerent  attitude  where  it  is  called  upon  to 
compel  a  purchaser  to  take  title  under  a  Judicial  sale,  who  asserts  that  there 
are  outstanding  rights  and  interests  not  cut  off  or  concluded  by  the  Judgment 
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under  which  the  sale  was  made.  The  objection  may  involve  a  mere  questloD 
of  fact,  or  it  may  involve  a  pnre  question  of  law  upon  undisputed  facts. 
In  either  case  it  may  very  well  happen  that  the  question  is  so  doubtful  that, 
although  the  court  would  decide  It  upon  the  facts  disclosed,  in  a  proceeding 
where  all  the  parties  interested  were  before  the  court,  nevertheless  it  would 
decline  to  pass  upon  it  in  a  proceeding  to  compel  a  purchaser  to  take  title, 
and  would  relieve  him  from  his  purchase.  The  reason  is  obvious.  The  pur- 
chaser is  entitled  to  a  marketable  title.  A  title  open  to  a  reasonable  doubt 
is  not  a  marketable  title.  The  court  cannot  make  it  such  by  passing  upon 
an  objection  depending  on  a  disputed  question  of  fact,  or  a  doubtful  question 
of  law,  in  the  absence  of  the  party  in  whom  the  outstanding  right  was  vested. 
He  would  not  be  bound  by  the  adjudication,  and  could  raise  the  same  question 
in  a  new  proceeding." 

This  is  a  leading  case  upon  the  subject,  and  the  law  as  there 
stated  has  been  invariably  followed  in  later  decisions.  Greenblatt 
V.  Hermann,  144  N.  Y.  13,  38  N.  E.  96f] ;  McPherson  v.  Schade,  14^ 
N.  Y.  16,  43  N.  E.  527;  Blanck  v.  Sadlier,  153  N.  Y.  651,  47  N.  E. 
920,  40  L.  R.  A.  666 ;  Heller  v.  Cohen,  154  N.  Y.  299,  48  N.  E.  527 : 
Moot  V.  Business  Men's  Inv.  Ass'n,  157  N.  Y.  201,  52  N.  E.  1,  45 
L.  R.  A.  666 ;  Brokaw  v.  Duffy,  165  N.  Y.  391,  59  N.  E.  196 ;  Felix 
V.  Devlin,  90  App.  Div.  103,  86  N.  Y.  Supp.  12 ;  Pell  v.  Pell,  65  App. 
Div.  388,  73  N.  Y.  Supp.  81 ;  Marks  v.  Halligan,  61  App.  Div.  179, 
70  N.  Y.  Supp.  444;  Paolillo  v.  Faber,  56  App.  Div.  244,  67  N.  Y. 
Supp.  638. 

In  Greenblatt  v.  Hermann,  supra,  it  is  said : 

"The  title  tendered  need  not  in  fact  be  bad  in  order  to  relieve  him  (the 
vendor)  from  his  purchase,  but  it  must  either  be  defective  in  fact,  or  so 
clouded  by  apparent  defects,  either  in  the  record  or  by  proof  outside  of  the 
record,  that  prudent  men,  knowing  the  facts,  would  hesitate  to  take  it'* 

And  in  McPherson  v.  Schade,  supra,  the  court  said:" 

"A  purchaser  ought  not  to  be  compelled  to  take  properly  the  possession  of 
which  he  may  be  obliged  to  defend  by  litigation.  He  should  have  a  title 
that  win  enable  him  to  hold  his  land  free  from  probable  claim  by  another, 
and  one  that,  if  he  wishes  to  sell,  would  be  reasonably  free  from  any  doubt 
which  would  interfere  with  its  market  value.  If  it  may  be  fairly  questioned, 
specific  performance  will  be  refused." 

It  is  apparent  that  this  title  is  not  free  from  reasonable  doubt. 
A  doubtful  question  of  law  exists  concerning  it,  and  all  the  parties 
who  have  a  right  to  be  heard  upon  that  question  are  not  before  the 
court.  No  judgment  which  we  can  render  at  this  time  will  be 
binding  upon  the  remaindermen  under  the  will,  and  for  these  rea- 
sons the  plaintiffs  cannot  convey  a  marketable  title,  and  the  court 
will  not  decree  a  specific  performance  of  the  contract  of  sale. 

Judgment  must  therefore  be  for  the  defendant,  with  costs.  All 
concur. 


In  re  HUTCHISON. 

(Supreme  Court,  Appellate  Division,  First  Department    June  23,  1905.) 

Leoacies— Tbanbfeb  Tax— A8BESSMENT--ANNUITIE8— Residttabt  Bequest. 

Tax  Law  (Laws  1896,  p.  868,  c.  908)  §  220,  provides  that  a  tax  shall  be^ 
Imposed  on  the  transfer  of  property  of  the  value  of  $500  or  over,  or  of 
any  interest  therein  or  income  therefrom.  In  trust  or  otherwise,  to  per- 
sons or  corporations  not  exempt  by  law  from  taxation  on  real  and  per- 
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sonal  property,  when  the  transfer  is  by  will  or  intestate  law  of  property 
within  the  state,  and  the  deceased  was  a  nonresident  of  the  estate  at  the 
time  of  his  death ;  and  section  230  (page  874),  as  amended  by  Laws  1901, 
pp.  385,  1226,  cc.  173,  493,  declares  that  when  a  transfer  of  property  is 
made  on  which  there  is,  or  in  any  contingency  may  be,  a  tax  imposed, 
such  property  shall  be  appraised  at  its  clear  market  value  immediately 
on  such  transfer,  and  that  the  value  of  every  future  estate  or  limited  es- 
tate, income,  interest,  or  annuity  dependent  on  any  life  or  lives  in  being 
shall  be  determined  by  the  standard  of  mortality  and  value  employed 
by  the  Superintendent  of  Insurance  in  ascertaining  the  value  of  policies 
of  life  insurance  for  the  determination  of  liabilities  of  life  Insurance  com- 
panies. Held,  that  where  testator,  a  nonresident,  devised  the  residue  of 
his  estate,  including  property  in  New  York,  to  a  nonresident  corporation, 
subject  to  the  purchase  of  two  annuities  from  New  York  life  insurance 
companies  in  favor  of  certain  annuitants,  and  the  executors  purchased 
such  annuities  from  testator's  property  in  New  York,  the  residuary  lega- 
tee was  only  subject  to  a  transfer  tax  on  the  remainder  of  the  estate 
in  New  York  after  deducting  the  amount  paid  for  such  annuities. 

Appeal  from  Surrogate's  Court,  New  York  County. 

Proceeding  for  the  appraisal  of  the  property  of  Alexander  C. 
Hutchisonv  deceased,  for  the  assessment  of  a  transfer  tax.  From 
a  surrogate's  order  sustaining  an  appeal  from  the  order  confirming 
the  report  of  an  appraiser  and  remitting  the  matter  to  the  appraiser 
for  further  proceedings,  the  Comptroller  appeals.    Affirmed. 

Argued  before  McLAUGHLIN,  PATTERSON,  INGRAHAM, 
and  LAUGHLIN,  JJ. 

Charles  M.  Russell,  for  appellant. 
William  C.  Prime,  for  respondent. 

INGRAHAM,  J.  The  testator  was  a  resident  of  the  city  of  New 
Orleans,  in  the  state  of  Louisiana,  and  died  there  on  the  7th  day  of 
December,  1902,  leaving  a  last  will  and  testament,  which  was  ad- 
mitted to  probate  in  the  state  of  Louisiana  on  the  8th  of  December, 
1902.  At  the  time  of  his  death  his  total  personal  estate  was  valued 
at  $1,020,000,  of  which  there  was  situated  in  the  state  of  New  York 
property  of  the  value  of  $594,185.02.  The  appraiser  deducted  for 
the  proportionate  amount  of  expenses  of  administration,  debts,  and 
commissions  of  the  executors  the  sum  of  $60,998.74,  leaving  a  net 
personal  estate  within  the  state  of  New  York  of  $533,186.28.  The 
will  of  the  testator  made  certain  specific  bequests,  and,  in  addition 
thereto,  he  gave  to  his  sister  Mrs.  H.  A.  Searles,  of  Jersey  City,  N. 
J.,  an  annuity  of  $2,000,  and  to  his  sister  Isabella  an  annuity  of 
$4,000 ;  and  the  will  contained  the  following  provision : 

''Requesting  my  executors  to  arrange  for  these  annuities  through  such  life 
insurance  companies  as  the  Mutual,  New  York  Life,  or  Equitable  Life,  all  of 
New  York." 

In  pursuance  of  this  direction,  the  executors  purchased  an  annuity 
for  ^Irs.  Searles  from  the  Equitable  Life  Assurance  Society  of  the 
United  States,  paying  therefor  the  sum  of  $46,203,  and  purchased 
a  like  annuity  for  the  testator's  sister  Isabella  from  the  Mutual  Life 
Insurance  Company  for  the  sum  of  $28,398.88,  making  a  total  sum 
of  $74,601.88  paid  for  these  annuities;  and  the  executors  elected 
that  the  estate  in  the  state  of  New  York  be  applied  towards  jfl^lC 
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payment  of  the  specific  legacies,  including  the  annuities  aforesaid, 
the  testator  leaving  the  residuum  of  his  estate  to  the  Tulane  Uni- 
versity of  Louisiana. 

This  proceeding  having  been  instituted  to  determine  the  amount 
of  tax  payable  upon  the  personal  property  situated  in  the  state  of 
New  York,  the  State  Superintendent  of  Insurance,  under  the  pro- 
vision of  section  230  of  the  tax  law  (chapter  *908,  p.  874,  of  the 
Laws  of  1896  as  amended),  determined  that  the  life  annuity  to 
Mrs.  Searles  was  of  the  value  of  $21,281,  and  that  the  annuity  to 
Isabella  Hutchison  was  $33,430 ;  and  the  Comptroller  then  claimed 
that  the  value  of  these  annuities  should  be  fixed  at  this  amount  cer- 
tified by  the  Superintendent  of  Insurance,  and  that  amount  only 
deducted  from  the  value  of  the  property  of  the  testator  in  this 
state.  The  surrogate,  however,  held  that,  as  the  will  contained  a 
direction  to  purchase  annuities  from  one  of  the  life  insurance  com- 
panies mentioned  in  the  will,  the  amount  that  was  actually  ex- 
pended by  the  executors  of  the  property  in  the  state  of  New  York 
for  the  purchase  of  these  annuities  should  be  deducted,  and  not 
the  estimated  value  of  the  annuities  as  determined  by  the  Super- 
intendent of  Insurance,  and  therefore  directed  that  the  value  of  the 
residuary  estate  to  which  the  Tulane  University  was  entitled  which 
was  subject  to  taxation  was  the  amount  to  be  actually  received  by 
the  residuary  legatee ;  and  from  that  determination  the  Comptroller 
appeals. 

Section  230  of  the  tax  law  (chapter  908,  p.  874,  of  the  Laws  of 
1896,  as  amended  by  chapter  173,  p.  386,  and  chapter  493,  p.  1226, 
of  the  Laws  of  1901)  contains  provisions  regulating  the  method  of 
assessing  the  value  of  contingent  interests  in  property,  the  title  to 
which  shall  have  been  transferred,  and  upon  which  transfer  a  tax 
is  imposed.  It  is  the  value  of  the  annuity  to  the  annuitant,  or  the 
value  of  the  interest  to  the  person  to  whom  such  interest  is  given, 
that  it  was  the  object  of  this  section  of  the  tax  law  to  regulate. 
Thus  the  section  provides  that  whenever  a  transfer  of  property  is 
made  upon  which  there  is,  or  in  any  contingency  there  may  be,  a  tax 
imposed,  such  property  shall  be  appraised  at  its  clear  market  value 
immediately  upon  such  transfer;  that  in  estimating  the  value  of 
any  estate  or  interest  in  property,  to  the  beneficial  enjoyment  or 
possession  whereof  there  are  persons  or  corporations  presently  en- 
titled thereto,  no  allowance  shall  be  made  in  respect  of  any  contin- 
gent incumbrance  thereon,  nor  in  respect  of  any  contingency  upon 
the  happening  of  which  the  estate  or  property,  or  some  part  thereof 
or  interest  therein,  might  be  abridged,  defeated,  or  diminished; 
that  where  any  property  shall  be  transferred,  subject  to  any  charge, 
estate,  or  interest  determinable  by  the  death  of  any  person  or  at 
any  period,  the  increase  of  benefit  accruing  to  any  person  or  cor- 
poration upon  the  extinction  or  determination  of  such  charge,  estate, 
or  interest  shall  be  deemed  a  transfer  of  property  taxable  under  the 
provisions  of  this  act  in  the  same  manner  as  though  the  person  or 
corporation  beneficially  entitled  thereto  had  then  acquired  such 
increase  or  benefit  from  the  person  from  whom  the  title  to  their 
respective  estates  or  interests  is  derived;    that  when  properfv  is 
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transferred  in  trust  or  otherwise,  and  the  rights,  interests,  or  es- 
tates of  the  transferees  are  dependent  upon  contingencies  or  con- 
ditions whereby  they  may  be  wholly  or  in  part  created,  defeated, 
extended,  or  abridged,  a  tax  shall  be  imposed  upon  said  transfer  at 
the  highest  rate;  and  (the  provision  upon  which  the  Comptroller 
relied)  that  "the  value  of  every  future  or  limited  estate,  income,  in- 
terest or  annuity  dependent  upon  any  life  or  lives  in  being,  shall 
be  determined  by  the  rule,  method  and  standard  of  mortality  and 
value  employed  by  the  Superintendent  of  Insurance  in  ascertaining 
the  value  of  policies  of  life  insurance  and  annuities  for  the  deter- 
mination of  liabilities  of  life  insurance  companies,  except  that  the 
rate  of  interest  for  making  such  computation  shall  be  five  per 
centum  per  annum."  Thus  it  is  the  value  of  these  annuities  to  the 
annuitants  which  the  statute  contemplated  should  be  determined  by 
the  prescribed  method,  and  I  think  a  consideration  of  the  whole 
section  shows  that  what  the  Legislature  had  in  view,  was  to  provide 
a  method  for  the  determination  of  the  value  of  an  annuity  to  the 
annuitant.  There  was  in  this  state  at  the  time  of  the  death  of  the 
testator  certain  personal  property  which  was  subject  to  the  laws 
of  this  state  and  subject  to  taxation  here.  The  executors  followed 
the  directions  contained  in  the  will,  and  purchased  the  annuities 
from  two  of  the  life  insurance  companies  designated  by  the  testator. 
To  obtain  those  annuities,  they  have  been  required  to  pay  a  certain 
sum  of  money,  and  that  having  been  paid  from  the  personal  prop- 
erty in  this  state,  and  the  executors  having  elected  that  those  an- 
nuities should  be  chargeable  upon  the  property  in  this  state,  the 
question  upon  this  appeal  is,  what  is  the  value  of  the  property  trans- 
ferred by  the  will  to  the  Tulane  University,  which  is  subject  to  tax- 
ation ? 

Now,  what  is  assessed  is  the  value  of  the  residuary  bequest  which 
was  transferred  to  the  residuary  legatee.  It  is  the  value  of  that 
property  that  is  the  subject  of  taxation  by  this  proceeding.  In 
other  words,  what  was  the  fair  value  of  the  property  in  this  state 
which  passed  to  the  residuary  legatee?  And  it  would  seem  that  the 
tax  upon  that  transfer  is  to  be  based  upon  the  amount  that  the  re- 
siduary legatee  will  actually  receive,  and  not  upon  an  assumed 
value  of  an  annuity  to  somebody  else  in  which  the  residuary  leg- 
atee has  no  possible  interest.  The  tax  is  imposed  by  section  220, 
p.  868,  of  the  tax  law,  which  provides  that  "a  tax  shall  be  and  is 
hereby  imposed  upon  the  transfer  of  any  property,  real  or  personal, 
of  the  value  of  five  hundred  dollars  or  over,  or  of  any  interest  therein 
or  income  therefrom,  in  trust  or  otherwise,  to  persons  or  corpora- 
tions not  exempt  by  law  from  taxation  on  real  or  personal  property 
*  *  *  when  the  transfer  is  by  will  or  intestate  law,  of  property 
within  the  state  and  the  decedent  was  a  non-resident  of  the  state 
at  the  time  of  his  death."  Thus  the  tax  that  is  here  imposed  upon 
the  residuary  legatees  is  a  tax  upon  the  transfer  of  this  personal 
property  within  this  state  by  the  will  of  the  testator  to  the  resid- 
uary legatee.  The  state  is  certainly  not  to  impose  a  tax  upon  the 
residuary  legatee  'on  property  that  the  residuary  legatee  can  never 
receive,  and  which  has  been  paid  out  by  the  executors  for  the  benefit  q 
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of  Others  in  pursuance  of  a  direction  contained  in  the  will.  The 
residuary  legatee  will  obtain  the  property  in  this  state  after  deduc- 
tion of  the  proper  proportion  of  the  debts  and  expenses  of  adminis- 
tration and  the  specific  legacies  which  were  actually  paid  from  the 
property  within  this  state.  The  result  of  the  determination  of  the 
appraiser  would  be  that  the  residuary  legatee  would  be  required 
to  pay  a  tax  upon  $66,095.88  which  it  is  not  entitled  to  receive  and 
never  can  receive,  a  result  certainly  not  contemplated  by  the  Leg- 
islature when  imposing  a  rule  by  which  the  value  of  an  annuity 
should  be  determined  when  it  became  necessary  to  tax  the  annui- 
tant. 

It  follows,  therefore,  that  the  surrogate  was  right  in  sustaining 
the  exception  by  the  residuary  legatee  to  the  report  of  the  appraiser, 
and  directing  a  reappraisement  which  should  fix  the  value  of  the  in- 
terest of  the  residuary  legatee  in  the  amount  that  it  will  actually 
receive  by  virtue  of  the  transfer  of  the  property  of  the  decedent 
within  this  state ;  and  the  order  appealed  from  is  therefore  affirmed, 
with  costs.    All  concur. 


8PIRO  et  al.  ▼.  MAIMAN  et  al. 
(Supreme  Ck>iirt,  Appellate  Term.    June  22,  1905.) 

Paymbnt— Acceptance  of  Noiit— Right  to  Recover  on  Obioinai.  Debt. 

A  creditor  taking  a  note  for  Mb  claim,  believing  that  it  was  indorsed 
as  agreed,  may,  on  finding  that  it  was  not  so  indorsed,  and  objecting 
thereto,  recover  on  the  claim  without  returning  the  note ;  no  demand  for 
its  return  having  been  made  by  the  debtor. 

[Ed.  Note. — For  cases  in  point,  see  vol.  39,  Gent  Dig.  Payment,  S  141.] 

MacLean,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Abraham  I.  Spiro  and  another  against  Morris  Maiman 
and  another.  From  a  judgment  for  plaintiffs,  defendants  appeal. 
Affirmed. 

Argued  before  SCOTT,  P.  J.,  and  DUGRO  and  MacLEAN.  JJ. 

Louis  Scheuer,  for  appellants. 
Spiro  &  Wasservogel,  pro  se. 

SCOTT,  P.  J.  There  is  abundant  evidence  that  plaintiff  never 
accepted  the  $200  note  which  was  left  with  him.  He  took  it,  be- 
lieving it  to  have  been  properly  indorsed,  and,  as  soon  as  he  found 
that  it  was  not,  he  objected  that  it  was  not  what  he  had  agreed  to 
take.  Of  course,  he  is  bound  to  return  it  on  demand,  but  no  demand 
has  been  made. 

The  judgment  should  be  affirmed,  with  costs. 


DUGRO,  J.,  concurs. 

iting).     The  plaintiff 
account  stated,  and  b 
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for  two  causes — one  an  account  stated,  and  balance  of  $200  unpaid. 
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and  the  other  for  services  rendered  to  the  value  of  $28 — and  re- 
covered judgment  for  the  full  amount  against  the  defendants,  as 
copartners.  In  testifying  to  the  first  cause,  the  plaintiff  Spiro 
stated  that  he  had  a  conversation  with  the  defendants  on  or  about 
November  2,  1903 ;  that  Mr.  Maiman  and  one  Mr.  Buckhalter  were 
present;  that  they  finally  struck  a  balance  of  $350  due  the  plain- 
tiffs, and  that  he  took  a  note  indorsed  by  Mr.  Buckhalter,  and  made 
by  Mr.  Maiman,  or  the  reverse,  for  that  amount ;  that  about  a  week 
later  they  came  back,  and  Mr.  Maiman  said  that  they  would  give 
$150  on  account  of  that  note,  and  that  they  would  g^ve  another  note 
for  $200 ;  that  this  was  agreeable ;  that  the  money  was  paid,  and 
that  he  prepared  the  note  for  them  to  sign  and  indorse  the  same  as 
the  other ;  that  he  was  called  aside,  and  that,  while  engaged  talking 
to  somebody  else,  they  had  left  the  note  on  the  desk ;  that  he  took 
the  note  and  put  it  in  the  safe,  but  later  discovered  that  the  note 
was  made  by  Buckhalter,  and  not  indorsed  by  Maiman ;  that  he  told 
Maiman,  "You  forgot  to  indorse  that  note,"  and  that  he  replied: 
"It  is  all  right.  I  will  pay  it  to  you  anyway.  So  it  does  not  make 
any  difference" — ^and  that  he  kept  it.  He  may  not  sue  for  an  ac- 
count stated,  and  keep  the  note  received  and  accepted  in  settlement 
thereof.  The  judgment  herein  must  therefore  be  reduced  by  the 
sum  of  $200,  the  amount  of  account  stated,  and,  as  thus  modified,  af- 
firmed. 

Judgment  should  be  reduced  by  the  sum  of  $200,  and,  as  thus 
modified,  affirmed,  without  costs  to  either  party. 


GOLDBERGBR  et  al.  v.  MORRIS. 

(Supreme  Court,  Appellate  Term.    June  22,  1905.) 

OoifTBAcrs— Acceptance  bt  ▲  Coicpant— Suffioibnot. 

A  contract  stipulating  that  It  shall  not  be  binding  on  a  company  until 
accepted  by  it  through  Its  executive  officer  Is  not  accepted  by  a  writing: 
"Accepted  •  •  •  by  •  •  •  [name  of  company  printed]  by,"  fol- 
lowed by  the  name  of  a  person  not  shown  to  be  such  officer. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth 
District. 

Action  by  Emil  Goldberger  and  another  against  Abraham  Morris. 
From  a  judgment  for  defendant,  plaintiffs  appeal.    Affirmed. 

Argued  before  SCOTT,  P.  J.,  and  DUGRO  and  MacLEAN,  JJ. 

Levine  &  Schwartz,  for  appellants. 
Rosin  &  Eno,  for  respondent. 

MacLEAN,  J.  Judgment  was  rendered  herein  in  favor  of  the 
defendant  upon  a  writing  subscribed  by  himself  on  December  30, 
1904,  requesting  the  Metropolitan  Electric  Protective  Company  to 
install  a  burglar  alarm  service  in  his  store  at  59  East  Ninth  street, 
this  city,  upon  terms  and  conditions  therein  set  forth.  It  appears 
that  the  plaintiff  Goldberger  secured  the  subscription,  but  there  is 
no  proof  otherwhere  in  the  record  of  any  acceptance  of  this  offer  of 
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the  defendant,  unless  it  be  in  the  writing  introduced  in  evidence, 
"Accepted  12/30/4  By  Metropolitan  Electric  Protective  Company 
[printed]  By  Simon  B.  Hess."  But  the  agreement  providing  that  it 
shall  not  be  binding  upon  the  company  until  accepted  by  it  through 
its  proper  executive  officer,  and  the  writing  exhibiting  upon  its  face 
no  such  acceptance,  the  trial  justice  found  no  liability  in  the  defend- 
ant for  breach  of  an  agreement  appearing  never  to  have  had  life. 
The  judgment  must  therefore  be  affirmed,  without  adverting  to 
evidence  respecting  revocation  and  withdrawal. 
Judgment  affirmed,  with  costs. 

SCOTT,  P.  J.,  and  DUGRO,  J.,  concur  in  the  result. 


WOOD  V.  WYETH, 
(Supreme  Court,  Appellate  Division,  Second  Department    June  23,  1005.) 

1.  Physicians  and  SuBOBONa— Nbguoenob— Pleading—Thbobt  of  Action 

—Election. 

The  complaint  in  an  action  by  the  administratrix  of  an  infant  against 
a  physician  alleged  that  the  Infant  employed  defendant  to  attend  and 
cure  him  of  certain  pains,  and  that  defendant,  as  such  physician,  under- 
took to  treat  and  cure  jsuch  infant ;  that  defendant  was  careless  and  neg- 
ligent, In  consequence  of  which  the  patient  died;  and  further  averred 
that  defendant  performed  an  unnecessary  operation,  and  without  asking 
the  patient's  consent,  or  that  of  his  parent,  or  of  the  party  in  whose  cus- 
tody he  was.  Held  to  state  a  cause  of  action  for  negligence  only,  so  that 
there  was  no  error  in  compelling  plalntlfT  to  prosecute  the  suit  as  an 
action  for  negligence,  rather  than  as  an  action  for  performing  an  opera- 
tion without  authority. 

[Ed.  Note. — For  cases  in  point,  see  vol.  39,  Cent  Dig.  Physicians  and 
Surgeons,  §  87.] 

2.  Same— Evidence  of  Nbolioengb. 

In  an  action  against  a  physician  for  malpractice  plaintlfP  has  the  bur- 
den of  proving  negligence  by  a  preponderance  of  evidence,  and  not  beyond 
a  reasonable  doubt 

[Ed.  Note. — For  cases  in  point,  see  vol.  SO,  Cent  Dig.  Physicians  and 
Surgeons,  $|  89,  40.] 

3.  Same— Instructions— Harmless  Error. 

Where  the  evidence  In  an  action  against  a  physician  for  malpractice 
was  such  as  not  to  entitle  plaintiff  to  recover  in  any  event,  and  entitled 
defendant  to  a  directed  verdict,  error  in  an  Instruction  that  plaintiff  must 
prove  the  negligence  beyond  a  reasonable  doubt  was  not  fatal  error. 

4.  Same— Care  Required  of  Physician. 

A  physician  and  surgeon  undertaking  the  treatment  of  a  patient  should 
possess  that  reasonable  degree  of  learning  and  skill  ordinarily  belonging 
to  a  physician  and  surgeon  in  the  locality  in  which  he  practices,  and  It  is 
his  duty  to  use  reasonable  care  and  diligence  in  the  exercise  of  his  skill 
and  the  application  of  his  learning  and  to  act  according  to  his  best 
judgment 

[Ed.  Note. — For  cases  in  point  see  vol.  39,  Cent  Dig.  Physicians  and 
Surgeons,  ^  21-30.] 

5.  Same— Evidence. 

Evidence  in  an  action  against  a  physician  for  malpractice  examined* 
and  held  not  to  show  defendant  guilty  of  negligence. 
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Appeal  from  Trial  Term,  Queens  County. 

Action  by  Alice  Wood,  as  administratrix  of  the  goods,  chattels, 
and  credits  of  Robert  Wood,  deceased,  aeainst  John  A.  Wyeth. 
From  a  judgment  for  defendant  and  an  order  denying  a  new  trial, 
plaintiff  appeals.    Affirmed. 

See  81  N.  Y.  Supp.  1148. 

Argued  before  BARTLETT,  WOODWARD.  TENKS,  RICH, 
and  MILLER,  JJ. 

Robert  Stewart,  for  appellant. 
Samuel  S.  Slater,  for  respondent. 

WILLARD  BARTLETT,  T.  The  plaintiff  sues  as  the  adminis- 
tratrix of  Robert  Wood,  an  infant  of  the  age  of  11  years,  to  recover 
damages  against  the  defendant.  Dr.  John  A.  Wyeth,  for  having  so 
negligently  conducted  himself  in  the  surgical  treatment  of  said  in- 
fant as  to  cause  his  death.  The  suit  was  originally  brought  against 
Dr.  W.  H.  Landon- White  as  well  as  against  Dr.  Wyeth,  but  upon 
the  first  trial  the  jury  rendered  a  verdict  in  favor  of  the  defendant 
White,  and  he  was  not  a  party  to  the  second  trial,  which  now  comes 
up  for  review. 

The  complaint  alleges  that  on  or  about  the  8th  day  of  November, 
1900,  the  said  Robert  Wood  employed  the  defendants  as  physicians 
and  surgeons  to  attend  him,  and  cure  him  of  certain  pains  which  he 
had  in  his  right  arm,  and  that  the  defendants  as  such  physicians  un- 
dertook faithfully,  skillfully,  and  diligently  to  treat  and  cure  said  in- 
fant. Then  follow  allegations  of  careless,  negligent,  unskillful,  and 
improper  conduct  in  the  treatment  of  said  patient,  in  consequence 
of  which  he  died ;  and  particular  averments  that  the  defendants  per- 
formed an  operation  on  the  right  arm  of  the  patient  for  which  there 
was  no  necessity,  and  without  asking  the  consent  of  one  Agnes 
Evans,  in  whose  custody  he  was  at  the  time,  or  the  consent  of  the 
patient  himself,  or  the  plaintiff,  and  without  having  the  body  of  the 
patient  in  proper  condition  for  the  performance  of  the  operation. 
There  are  further  allegations  to  the  effect  that  the  defendants  care- 
lessly, improperly,  and  negligently  administered  chloroform  to  the 
patient,  although  the  operation  could  have  been  easily  and  success- 
fully done  without  the  administration  of  any  anaesthetic ;  and  that 
the  defendants  administered  a  dangerously  large  dose  of  chloroform, 
and  more  than  was  necessary ;  and  that  the  instruments  and  chloro- 
form used  by  the  defendants  in  the  operation  were  of  a  poor,  im- 
proper, and  dangerous  kind.    The  answer  was  a  general  denial. 

At  the  outset  of  the  trial  the  court  compelled  the  plaintiff's  coun- 
sel to  elect  whether  he  would  try  the  case  as  an  action  for  perform- 
ing an  operation  without  authority  (that  is  to  say,  without  the  con- 
sent of  the  boy's  parents  or  the  person  having  the  boy  in  charge 
when  he  was  taken  to  the  hospital),  or  whether  he  would  prosecute 
the  action  as  a  suit  for  negligence.  The  counsel  for  the  plaintiff, 
after  excepting  to  the  action  of  the  court  in  compelling  him  to  make 
such  election,  declared  that  he  would  proceed  upon  the  theory  set 
out  in  the  complaint,  which  was  that  the  defendant  had  been  negli- 
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gent  in  the  discharge  of  his  duties.  He  said  he  would  assume  that 
the  court  would  exclude  all  evidence  as  to  whether  the  mother  or 
the  custodian  of  the  child  consented  to  the  operation.  To  this  state- 
ment the  court  responded  in  the  affirmative,  whereupon  counsel  for 
the  plaintiff  took  another  exception,  and  stated  that  he  should  not 
offer  any  evidence  upon  that  point. 

I  do  not  think  that  any  error  was  committed  in  thus  compelling 
the  plaintiff  to  try  the  case  upon  the  theory  of  the  complaint.  The 
cause  of  action  set  out  therein  was  clearly  a  cause  of  action  for 
negligence,  and  nothing  else.  The  express  allegation  in  the  third 
subdivision  that  the  said  infant  Robert  Wood  employed  the  defend- 
ants as  physicians  and  surgeons  to  attend  him  and  cure  him  neces- 
sarily implied  that  a  contract  to  that  effect  had  been  made,  or  had 
arisen  by  operation  of  law,  between  the  parents  of  the  infant  and 
the  doctors;  and  it  imported  also  that  such  parental  consent  had 
been  given  as  was  necessary  to  authorize  the  doctors  to  do  what- 
ever might  be  proper  in  the  treatment  of  the  patient  for  the  purpose 
of  bringing  about  the  desired  cure.  With  such  an  averment  in  the 
complaint,  it  was  not  necessary  for  the  defendant  to  prove  any  fur- 
ther consent  to  the  operation  which  was  performed  in  order  to 
justify  a  surgeon  in  performing  that  operation,  provided  only  that  it 
was  proper  and  necessary;  so  that  the  case  under  the  allegation 
in  the  complaint  resolved  itself  down  to  an  inquiry  whether  or  not 
the  defendants  had  treated  the  patient  with  that  degree  of  learning, 
skill,  and  care  demanded  by  the  rules  of  law  applicable  to  the  pro- 
fessional action  of  physicians  and  surgeons. 

Upon  the  oral  argument  of  this  appeal  the  attention  of  the  court 
was  at  once  directed  to  a  manifest  error  in  the  charge  of  the  learned 
judge  who  presided  at  the  trial.  He  told  the  jury  that  in  a  civil 
case  the  evidence  to  establish  negligence  must  be  just  as  strong  as 
that  required  to  establish  guilt  in  a  prosecution  for  manslaughter. 
No  discussion  is  necessary  to  show  that  such  is  not  the  law.  It  is 
conclusively  settled  by  authority  in  this  state  that  in  a  civil  case 
the  plaintiff  rests  only  under  the  burden  of  proving  his  case  by  a 
preponderance  of  evidence,  and  not  beyond  a  reasonable  doubt. 
Kurz  V.  Doerr,  180  N.  Y.  88,  72  N.  E.  926.  This  error  would  be 
fatal  to  the  judgment  founded  upon  the  verdict  in  favor  of  the  de- 
fendant, Wyeth,  unless  it  appeared  that  under  the  evidence  the 
plaintiff  was  not  entitled  to  prevail  in  any  event,  and  a  verdict 
should  have  been  directed  in  favor  of  the  defendant.  After  a  very 
careful  examination  of  the  record,  I  am  convinced  that  such  was  the 
case.  The  law  required  that  Dr.  Wyeth,  upon  undertaking  treat- 
ment of  this  patient,  should  possess  that  reasonable  degree  of  learn- 
ing and  skill  ordinarily  belonging  to  a  physician  and  surgeon  in  the 
locality  in  which  he  practiced,  and  imposed  upon  him  the  duty  to 
use  reasonable  care  and  diligence  in  the  exercise  of  his  skill  and 
the  application  of  his  learning,  and  to  act  according  to  his  best  judg- 
ment. Pike  V.  Honsinger,  155  N.  Y.  201.  49  N.  E.  760,  63  Am.  St. 
Rep.  655.  It  was  conceded  upon  the  trial  that  there  was  no  ques- 
tion as  to  the  respondent's  learning  or  skill ;  so  that  the  only  remain- 
ing questions  were  whether  he  used  reasonable  care  and  diligence 
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in  the  exercise  of  his  skill  and  the  application  of  his  learning  to  ac- 
complish the  purpose  for  which  he  was  employed,  and  whether  he 
acted  according  to  his  best  judgment.  If  he  did,  he  was  not  legally 
responsible  for  the  death  of  the  boy.  According  to  Dr.  Wyeth's 
testimony,  he  found  the  patient  suffering  from  blood  poisoning, 
which  was  in  danger  of  becoming  general.  His  temperature  was 
more  than  100  degrees,  and  he  knew  positively  that  blood  poisoning 
was  going  to  get  into  his  system.  He  thereupon  resolved  to  op- 
erate upon  the  boy  that  day,  to  try  and  save  him  from  this  general 
blood  poisoning.  He  then  questioned  the  patient  as  to  whether  he 
had  had  any  breakfast,  and  the  boy  responded  that  he  had  had  a 
piece  of  meat  and  some  bread.  He  used  chloroform  as  an  anaes- 
thetic, instead  of  some  other  agent,  because  he  believed  it  was  safe, 
and  better  for  the  child,  who  presented  such  a  bad  appearance  that 
the  doctor  did  not  intrust  anybody  else  to  administer  the  chloro- 
form, but  gave  it  himself.  Unfortunately,  the  chloroform  proved 
fatal,  because  of  a  condition  of  the  patient's  system  described  as 
^'status  lymphaticus,"  not  discoverable  by  any  physical  examination 
that  could  have  been  made  before  death.  The  necessity  of  the  op- 
eration and  its  propriety  under  the  circumstances  testified  to  by 
Dr.  Wyeth  were  vouched  for  by  Dr.  Joseph  D.  Bryant,  a  distin- 
guished surgeon  of  large  experience,  who  was  called  as  an  expert 
witness  in  behalf  of  the  defendant. 

I  have  been  unable  to  find  enough  in  the  proof  offered  by  the 
plaintiff  to  justify  a  finding  that  there  was  any  lack  of  professional 
intelligence,  skill,  or  care  on  the  part  of  the  respondent,  either  in 
<leciding  to  perform  the  operation  or  in  its  performance,  including 
the  administration  of  the  chloroform.  The  plaintiff  sought  to  estab- 
lish such  negligence  by  the  testimony  of  a  medical  expert,  Dr. 
Harry  Enton,  of  Brooklyn ;  but  neither  in  answer  to  hypothetical 
questions  nor  in  any  other  part  of  his  testimony  does  he  really  ex- 
press the  opinion  that  what  is  shown  to  have  been  done  by  Dr. 
Wyeth  was  contrary  to  the  best  or  established  practice  of  qualified 
surgeons  in  the  treatment  of  such  a  case  under  similar  circum- 
stances. He  did  testify,  it  is  true,  that  the  administration  of  chloro- 
form is  recognized  as  always  being  accompanied  by  danger  to  a 
patient's  life,  and  that  it  is  the  practice  of  the  medical  profession 
never  to  give  chloroform  to  a  patient  after  he  has  partaken  of  heavy 
food,  except  in  an  emergency;  the  customary  practice  being  to 
keep  the  patient  24  hours  without  food  before  chloroform  is  given 
to  him.  It  is  to  be  noted,  however,  that  the  test  here  applicable  to 
Dr.  Wyeth's  conduct  is  not  what  the  patient  had  actually  done  in 
the  way  of  taking  food,  but  what  the  patient  told  Dr.  Wyeth  on 
that  subject;  and  the  boy's  statement  to  the  doctor  that  he  had 
breakfasted  on  a  piece  of  meat  and  some  bread  was  not  indicative 
of  the  fact  that  he  had  taken  a  heavy  meal.  The  theory  of  the 
plaintiff's  counsel,  as  indicated  by  a  question  to  this  witness,  was 
that  the  boy  had  eaten  a  breakfast  consisting  of  a  quarter  of  a  pound 
of  pork,  a  quarter  of. a  pound  of  ham,  four  slices  of  bread,  two  eggs, 
and  a  cup  of  coffee,  only  three  hours  before  the  operation ;  but,  if 
this  were  the  fact,  there  is  no  evidence  in  the  case  that  Dr.  Wyeth 
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was  informed  of  it.  The  case,  instead  of  being  one  of  negligence,, 
appears  to  be  only  another  melancholy  instance  of  a  death  upon  the 
operating  table  in  a  charity  hospital  of  a  patient  being  treated  with 
a  high  degree  of  skill  and  care  by  a  surgeon  of  unquestioned  learn- 
ing. Such  a  death  is  always  painful  enough  to  the  conscientious 
surgeon  under  whose  care  it  occurs ;  but  it  cannot  subject  him  to 
any  legal  liability,  where,  as  in  this  case,  there  is  no  sufficient  proof 
that  he  was  derelict  in  the  performance  of  his  professional  duty  to- 
ward his  patient.    The  judgment  and  order  should  be  affirmed. 

Judgment  and  order  unanimously  af&rmed,  with  costs.    All  concur* 


FARNHAM  v.  INTERURBAN  ST.  RY.  00. 
(Supreme  Oourt,  Appellate  Term.    June  26, 1905.) 

1.  Oabriebs—Injubibs  to  Pabsenoebs— Damagbs—Plbading. 

In  an  action  for  injuries  to  a  passenger,  an  allegation  that  she  wa» 
seriously  wounded,  bruised,  and  contused  about  her  bead  and  body,  suf- 
fered a  severe  shock,  and  was  made  sore  and  sick,  and  had  since  suffered 
from  dizzy  spells,  etc.,  was  insufficient  to  Justify  the  admission  of  eyl- 
dence  that  she  suffered  thereafter  from  undue  menstruation. 

2.  Same— Phtsioian's  Evidencb. 

In  an  action  for  Injuries  to  a  passenger,  evidence  of  her  physician  that 
it  was  reasonably  certain  that  a  shock  of  the  kind  she  suffered  would 
cause  undue  menstruation,  without  proof  that  the  shock  did  cause  such 
condition,,  was  inadmissible. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Ella  A.  Farnham  against  the  Interurban  Street  Rail- 
way Company.  From  a  judgment  in  favor  of  plaintiff,  defendant 
anneals      !R.eversed 

Argued  before  SCOTT,  P.  J.,  and  MacLEAN  and  DUGRO,  JJ. 

Bayard  H.  Ames  and  F.  Angelo  Gaynor,  for  appellant, 
Daniel  S.  Decker,  for  respondent. 

MacLEAN,  J.  In  her  action  to  recover  damages  for  injuries 
sustained  while  a  passenger  on  one  of  defendant's  cars,  the  plain- 
tiff alleged  that  she  "was  violently  hurled  and  thrown  therefrom  to 
the  ground,  whereby  the  plaintiff  was  seriously  wounded,  bruised, 
and  contused  about  her  head  and  body,  and  a  severe  shock  inflicted 
upon  and  sustained  by  her,"  and  that  she  "was  made  sore  and  sick^ 
since  has  suffered  and  been  subject  to  dizzy  spells,  and  has  suffered 
great  pain,  and  been  disabled  from  attending  to  her  household  du- 
ties and  her  home."  Particulars  seem  not  to  have  been  demanded 
or  furnished.    At  the  trial  she  was  asked  by  her  counsel, 

"Q.  State  what  you  felt— have  you  pain  any  place,  and.  If  so,  indicate  and 
state?  A.  It  appeared  on  a  certain  contusion  at  that  time.  Must  I  state 
everything  about  this?  By  the  Ck)urt:  Anything  you  know,  you  must  state. 
A.  It  appeared— my  menstruation.    It  lasted  five  weeks  constantly." 

The  defendant  moved  to  strike  this  out  as  incompetent,  but  this 
motion  was  denied,  and  he  excepted.     Again  she  was  asked,  against 
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the  objection  of  the  defendant,  if  she  felt  any  effects  at  this  time 
from  the  injuries  received,  and,  if  so,  to  describe  them;  and,  among 
other  things,  she  said,  "I  continue  to  have  troubles  with  menstrua- 
tion very  much."  Her  physician  was  asked,  "Can  you  say  with 
reasonable  certainty  that  a  shock  of  the  kind  which  Mrs.  Farnham 
has  testified  to,  or  that  she  received — this  fall — ^would  cause  undue 
menstruation?"  And  he  answered,  "Yes."  This,  too,  was  ob- 
jected to  upon  the  same  ground,  and  because  not  pleaded,  and  asked 
to  be  stricken  out,  but  was  denied.  The  physician  did  not  state, 
nor  was  he  asked,  that  the  shock  did  cause  undue  menstruation. 
The  judgment  should  be  reversed  therefor.  McNeill  v.  Interurban 
St.  Ry.  Co.  (Sup.)  92  N.  Y.  Supp.  76^.  And  under  the  decision  in 
Clark  V.  Met.  St.  Ry.  Co.,  68  App.  Div.  49,  64,  74  N.  Y.  Supp.  267, 
specific  pleading  would  seem  necessary. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  the  ap- 
pellant to  abide  the  event.    All  concur. 


PIERRO  Y.  SCHNURMACHBR. 
(Supreme  Court,  AppeHate  Term.    June  26, 1006.) 

CONTEBSION— Chattel  M0BTOAOES^F0BECL0SXTBE--QtJ£STI0N   FOB  JUBT. 

In  an  action  for  conyersion  of  a  horse  and  wagon  sold  by  a  marshal 
under  a  chattel  mortgage  which  plaintiff,  the  owner  of  the  home,  had 
never  signed,  evidence  held  to  require  submission  to  the  jury  of  the  ques- 
tion whether  the  marshal,  in  making  the  sale,  was  acting  under  the  or- 
ders of  defendant  or  another. 

MacLiean,  J.,  dissenting. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Luvigia  Fierro  against  Markus  Schnurmacher.  From 
a  judgment  for  plaintiff,  and  from  an  order  denying  a  motion  for  a 
new  trial,  defendant  appeals.    Affirmed. 

Argued  before  SCOTT,  P.  J.,  and  MacLEAN  and  DUGRO,  JJ. 

Osborne,  &  Hess,  for  appellant. 

Palmieri  &  Wechsler,  for  respondent 

SCOTT,  P.  J.  The  only  question  that  could  under  any  circum- 
stances merit  consideration  upon  this  appeal  is  whether  or  not  the 
verdict  is  against  the  weight  of  evidence,  for  clearly  the  learned 
justice  was  right  in  refusing  to  dismiss  the  complaint.  The  plain- 
tiff's horse  and  Wagon  were  sold  under  a  chattel  mortgage  which 
she  had  never  signed.  Some  one,  therefore,  was  guilty  of  a  con- 
version ;  and  the  only  question  in  the  case  is  whether  the  marshal 
who  made  the  sale  was  acting  under  the  instructions  of  the  defend- 
ant or  of  his  brother,  one  Lipp  Schnurmacher.  Concededly  it  was 
the  defendant  who  sold  the  horse  and  wagon  to  plaintiff's  husband, 
as  security  for  the  price  of  which  the  mortgage  was  given.  Defend- 
ant now  says  that  the  horse  he  sold  belonged  to  his  brother,  but  he 
does  not  say  that  he  mentioned  that  fact  at  the  time  of  sale.  The 
mortgage  was  made  to  Lipp  Schnurmacher.    He  was  not  produced 
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as  a  witness  at  the  trial.  The  fact  that  he  was  named  as  mortgagee, 
and  the  other  fact  that  the  auctioneer  paid  him  the  money  realized 
upon  the  marshal's  sale,  are  not  conclusive  that  it  was  he  who  in- 
structed the  marshal  to  make  the  sale.  Two  witnesses  who  were 
called  know  who  instructed  the  marshal  to  make  the  sale.  They 
are  the  defendant  and  the  marshal.  If  Lipp  Schnurmacher  had  di- 
rected the  marshal  to  sell  the  property,  it  would  have  been  easy 
for  them  to  have  said  so.  But  neither  of  them  did  say  so,  and  the 
defendant  does  not  deny  that  he  gave  the  instruction.  The  question 
at  issue  was  clearly  and  fairly  presented  to  the  jury,  and  we  should 
not,  in  my  opinion,  disturb  the  verdict. 
Judgment  affirmed,  with  costs. 

DUGRO,  J.,  concurs. 

MacLEAN,  J.  (dissenting).  The  plaintiff  brought  action  and  re- 
covered judgment,  upon  the  verdict  of  a  jury,  against  the  defendant 
for  the  alleged  conversion  by  him  of  a  horse  and  wagon  claimed  to 
be  the  property  of  the  plaintiff.  At  the  trial,  and  after  the  parties 
herein  had  rested,  the  defendant  moved  to  dismiss  substantially  for 
failure  of  proof  of  any  act  of  conversion  by  him  committed,  and  duly 
excepted  to  the  denial  thereof.  Likewise  he  moved  to  set  aside  the 
verdict  on  the  ground,  among  others,  that  it  was  against  the  evi- 
dence and  the  weight  of  the  evidence,  and  excepted  to  its  denial. 
Of  the  connection  on  part  of  the  defendant  with  the  alleged  wrong, 
evidence  there  is  none,  beyond  the  statement  by  the  husband  of 
the  plaintiff  that  "on  or  about  the  14th  day  of  May,  1904,  Mr. 
Schnurmacher  came  with  the  sheriff,  and  he  took  everything  with 
him.  *  *  *  Mr.  Schnurmacher  went  to  the  stable  with  the 
marshal  when  this  property  was  seized" — pointing  at  the  time  to 
the  defendant  himself.  Against  this  ambiguous  statement  the  evi- 
dence preponderates  that  the  property  was  seized  by  the  marshal 
and  sold  by  another.  Under  the  determination  of  the  Court  of  Ap- 
peals in  Rosenstein  v.  Fox,  150  N.  Y.  354,  361,  44  N.  E.  1027,  "the 
appellant's  exceptions  ar^  properly  before  us,  notwithstanding  the 
absence  of  a  certificate  that  the  cause  contained  all  the  evidence." 
Therefore  the  judgment  must  be  reversed  and  a  new  trial  ordered. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  the  ap- 
pellant to  abide  the  event. 


PEOPLE  ex  rel.  McELEARNEX  v.  MONROE.  OomT. 

(Supreme  Court,  Appellate  Diyislon,  Second  Department    June  23,  1905.) 

1,  Cebtiobabi— Evidence— SuFFiciENCT. 

Where  a  determination  reviewable  on  certiorari  could  not  stand  If  It 
had  been  the  verdict  of  a  Jury,  it  will  be  set  aside  as  against  the  weight 
of  the  evidence,  under  Code  Civ.  Proc.  I  2140,  providing  that  on  certiorari 
"the  questions  Involving  the  merits  to  be  determined  by  the  court  on  the 
hearing  are  the  following  only  [subd.  5] :  whether  there  was  on  all  the 
evidence  such  a  preponderance  of  proof  against  the  existence  of  any  facts 
necessary  to  be  proved  that  the  verdict  of  a  jury  affirming  the  existence 
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thereof  rendered  in  an  action  in  the  Supreme  Court,  triable  by  a  Jury, 
would  be  set  aside  by  that  court  as  against  the  weight  of  the  eyidence.'* 

2.  MuniciPAi*  Ck>BPOBATioi«8—I3icPLO'rfts— Breach  of  Duty— Dismissal. 

On  certiorari  to  reylew  the  determination  of  the  commissioner  of  water 
Mipply.  gas.  and  electricity  of  the  city  of  New  York  in  dismissing  relator 
for  neglect  of  duty,  in  omitting  to  suspend  a  carpenter  under  his  super- 
yislon  for  intoxication,  evidence  examined,  and  held  insufficient  to  show 
a  violation  of  duty  in  omitting  to  suspend  the  carpenter  on  the  date  of 
the  carpenter's  alleged  intoxication. 

Certiorari  by  the  people,  on  the  relation  of  Owen  McEleamey, 
against  Robert  Grier  Monroe,  as  commissioner  of  the  department 
of  water  supply,  gas  and  electricity  of  the  city  of  New  York,  to 
review  a  determination  of  the  commissioner  dismissing  relator. 
Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  MILLER,  JJ. 

Joseph  Fitch,  for  plaintiff. 

James  D.  Bell  (Edward  H.  Wilson,  on  the  brief),  for  defendant. 

PER  CURIAM.  The  relator,  who  was  entitled  to  a  hearing 
under  section  21  of  chapter  3,  p.  166,  of  the  General  Laws,  was  heard 
and  dismissed  from  the  department  of  water  supply,  gas,  and  elec- 
tricity, for  neglect  of  duty,  in  "not  keeping  proper  records  of  the 
transactions  at  the  station  under  his  charge,  and  in  not  suspending 
Clarke,  the  carpenter,  on  Saturday,  April  18,  1903,  when  he  saw 
Clarke  at  the  station  under  influence  of  liquor."  I  shall  first  con- 
sider the  latter  alleged  misconduct.  I  think  that  the  determination 
cannot  stand,  because,  if  it  had  been  the  verdict  of  a  jury,  it  should 
have  been  set  aside  as  against  the  weight  of  evidence.  Subdivision 
5,  §  2140,  Code  Civ.  Proc.  The  relator  was  entitled  to  a  hearing 
upon  due  notice,  upon  stated  charges,  under  the  section  of  the 
General  Laws  heretofore  cited.  There  is  a  variance  between  the 
charge  and  the  determination,  which  I  shall  notice  further  on.  The 
evidence  shows  that  Clarke  was  intoxicated  on  April  18th.  But 
it  does  not  show  when  he  became  intoxicated,  or  that  his  condition 
was  known  to  the  relator  until  Clarke  had  quit  his  work  for  the 
day,  and  had  started  on  his  way  home.  Drew,  who  made  the 
charges,  and  was  called  as  a  witness  against  the  relator,  testifies  that 
Clarke,  when  first  seen  by  him,  at  8 :30  a.  m.,  was  apparently  sober 
and  fit  to  work.  The  relator  testifies  that  Clarke  seemed  sober 
when  seen  by  him  at  8  a.  m.,  and  that  Clarke  worked  until  12  m., 
when  he  left  his  work  and  went  to  the  fireroom  to  take  luncheon. 
Drew  discovered  Clarke's  intoxication  as  Clarke  was  about  to  leave 
the  station.  The  relator  testifies  that  he  noticed  that  Clarke  acted 
as  if  under  the  influence  of  liquor  as  he  passed  the  relator  by,  and 
said  he  was  going  to  Flushing.  The  attempt  to  prove  that  Clarke's 
work  day  continued  beyond  12  m.  failed.  Thus  it  appears  that 
Clarke  came  to  his  work  apparently  sober,  and  did  his  work,  and 
that  neither  Drew  nor  the  relator  learned  that  he  was  intoxicated 
until  after  he  had  quit  his  work  for  the  day,  had  his  luncheon,  and 
was  leaving  the  station.    The  determination  of  the  commissioner  j^[e 
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that  the  relator  neglected  his  duty  in  not  suspending  Clarke  on 
Saturday,  April  18th.  The  charge,  as  stated  against  the  relator  in 
the  said  letter  inclosed,  reads : 

"Following  your  Instructions  of  the  18th  ult,  regarding  Thomas  Clark, 
carpenter,  whom  I  reported  to  you,  as  having  found  him  imder  the  influence 
of  liquor  while  on  duty  at  Station  No.  1,  L.  I.  City,  on  Saturday  afternoon, 
I  will  say  that  when  I  called  at  the  station  this  morning  [i.  e.  Monday,  April 
20th],  I  found  that  Engineman  in  Charge,  Owen  McEleamey  had  allowed 
him  to  go  to  work.  I  immediately  suspended  him,  also  Engineman  in  Charge, 
Owen  McElearney,  for  neglect  of  duty  in  failing  to  suspend  him,  as  is  re- 
quired according  to  the  rules  and  regulations  of  the  department" 

Mr.  McKay,  to  whom  this  letter  was  addressed  by  Drew,  when 
called  to  sustain  the  charges,  testifies  as  to  his  instruction  to  Drew : 

"I  told  him  to  go  to  pumping  station  No.  1  the  following  Monday,  and  see 
if  Mr.  Clarke  was  at  work,  and,  if  Mr.  Clarke  was  at  work,  to  suspend  Mr. 
Clarke,  and  also  Mr.  McEleamey.** 

Thus  it  appears  that  the  charge  was  not  based  upon  the  neglect  of 
the  relator  to  suspend  Clarke  on  the  spot  when  he  discovered 
Clarke's  condition  on  Saturday  afternoon,  because  the  instructions 
of  the  assistant  engineer  were  to  suspend  the  relator  if  Clarke  was 
at  work  on  Monday  morning,  and  it  is  quite  evident  that  Drew  acted 
only  when  he  ascertained  that  Clarke  was  at  work  on  Monday. 
But  the  commissioner  determined  that  the  relator  neglected  his 
duty  when  he  omitted  to  discharge  Clarke  on  that  Saturday.  I 
think  that,  under  the  circumstances,  the  weight  of  evidence  does 
not  establish  a  violation  of  duty  in  the  omission  to  suspend  Clarke 
on  April  18th.  In  the  first  place,  the  relator  did  not  know  of 
Clarke's  condition  until  he  had  left  his  work,  taken  his  luncheon,  and 
was  leaving  the  station  for  the  day.  For  aught  that  appears,  and 
presumably,  Clarke  became  intoxicated  after  he  had  ended  his 
work.  In  the  second  place,  Drew  was  the  superior  officer  of  the 
relator,  then  present,  and  directly  cognizant  of  Clarke's  condition. 
Drew  was  empowered  to  suspend  Clarke.  He  says  that  it  was  the 
relator's  duty,  but  he  admits  that  it  was  his  right,  and,  when  asked 
whether  it  was  not  his  duty,  says:  "I  believe  that  I  have  a  little 
right,  in  a  matter  of  that  kind,  to  talk  to  my  superiors  first."  Drew, 
then  present  with  supervisory  power  and  with  the  right  to  suspend, 
did  nothing.  The  relator  might  well  have  hesitated  in  the  pres- 
ence of  his  superior,  in  the  same  spirit  which  caused  Drew  to  remain 
inactive.  Hesitation  on  the  part  of  the  relator  was  sufficient  to 
suffer  Clarke  to  pass  out  and  away.  If  the  relator  had  suspended 
Clarke  at  that  time  or  on  Monday  morning,  before  he  could  re- 
sume work,  it  would  seem  that  the  regulation  would  have  been  sub- 
stantially met.  Certainly  this  is  the  practical  construction  which 
both  Drew  and  McKay  gave  to  the  regulation,  for  the  instruction 
from  McKay  to  Drew  was  to  suspend  the  relator  if  he  allowed 
Clarke  to  go  to  work  on  Monday  morning;  and,  indeed,  as  I  have 
shown,  the  charge  is  that  the  relator  neglected  his  duty  because  he 
had  not  suspended  Clarke,  so  as  to  prevent  his  going  to  work  on 
the  next  working  day.  It  does  not  appear  that  Drew  even  chided 
the  relator  for  any  misconduct  on  Saturday.    T-he  relator  testifies 
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that  on  the  next  day,  Sunday,  he  wrote  to  the  chief  engineer  a  letter, 
which  he  produces — that  Clarke  was  under  the  influence  of  liquor 
on  Saturday,  and  left  the  station  before  he  had  a  chance  to  suspend 
him.  He  testifies  that  he  inclosed  the  letter  with  his  daily  report, 
and  had  it  ready  for  transmission  on  Monday,  when  he  was  sus- 
pended by  Drew.  He  then  took  out  the  letter  to  seek  Mr.  McKay, 
but  failed  to  find  him.  He  afterwards  found  the  chief  engineer, 
and  spoke  to  him  about  his  own  suspension,  and  showed  this  letter 
to  him,  but  the  chief  engineer  then  returned  the  letter  to  bim.  The 
chief  engineer  remembers  the  interview,  but  does  not  "recollect'* 
anything  about  the  letter.  McKay  does  recall  that  within  a  day 
or  two  after  suspension,  when  the  relator  spoke  to  him  on  the  sub- 
ject, he  had  a  letter  which  he  told  McKay  he  had  prepared  and 
ready  for  transmission  when  he  was  suspended.  However  this 
may  be,  the  relator  'testifies  that,  when  Clarke  came  to  work  on 
Monday,  he  then  informed  Clarke  that  he  was  to  be  suspended — 
that  he  need  not  go  to  work — but  that  Clarke  said  he  would  stay 
until  McKay  or  Drew  came.  He  is  not  contradicted.  Clarke  was 
reinstated  within  three  days  on  recommendation  of  McKay.  It  did 
not  appear  that  he  was  inaccessible,  and  no  reason  is  given  for  the 
omission  to  call  him.  McKay  testifies  that  he  once  thought  a  "good 
deal  of  Mr.  McElearney,  and  thought  him  just  the  man  for  that 
station,"  but  after  relator  had  told  him  that  one  of  the  other  subordi- 
nates was  "out  for  graft,"  which  he  did  not  believe,  because  of  that 
subordinate's  record,  and  his  own  knowledge  of  the  man,  "from  that 
time  on  I  did  not  have  much  liking  for  Mr.  McElearney." 
The  other  neglect  of  duty,  as  testified  to,  is : 

"He  has  got  simply  dates  on  there,  without  the  hours,  in  this  last  entry 
of  machinists'  time — ^they  are  making  repairs  to  the  pumps.  Simply  has  the 
dates  here,  and  don't  signify  whether  six  or  seven  or  eight  hours  they  worked, 
or  how  many." 

The  charge  is : 

"I  have  also  found  that  he  has  been  neglectful  in  failing  to  keep  the  work- 
ing time  of  the  men  employed  at  his  station.*' 

The  rule  and  regulation  cited  in  the  notice  of  hearing  is : 

"The  chief  enginemen  shall  be  responsible  for  the  condition  of  the  pumping 
stations  under  their  charge.  •  •  •  They  shall  also  promptly  suspend  any 
employee  under  their  charge  for  carelessness,  unnecessary  absence,  insubor- 
dination, intoxication  or  any  other  sufficient  cause,  promptly  preferring 
charges  in  a  written  report  to  the  dhiet  engineer." 

When  challenged  to  point  out  the  pertinent  clause,  the  assistant 
engineer  read  as  follows : 

'*The  enginemen  shall  be  responsible  for  the  condition  of  the  pumping  sta- 
tions under  their  charge.  They  shall  keep  a  record  of  the  daily  operations 
of  their  plants  in  books  prepared  by  the  assistant  engineer,"  etc. 

He  testified  that  he  relied  upon  that  clause,  as  well  as  a  certain 
letter  of  instructions,  "distinctly  stating  they  shall  keep  the  time 
of  the  men  employed  in  their  stations — the  employes  and  men  at 
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work  at  the  station  or  [sic]  order  and  contracts."    The  letter  re- 
ferred to  is  as  follows : 

''To  the  Bnglneman  in  Charge:  You  are  hereby  directed  to  at  onoe  take 
an  accurate  account  of  stock  on  liand,  including  duplicate  parts  to  machinery, 
oil,  waste,  tools  and  supplies  of  all  kinds,  and  to  transmit  a  copy  of  same  to 
me  immediately  thereafter,  with  recommendations  as  to  what,  if  any,  re- 
pairs or  changes  to  existing  storage  accommodations  are  needed,  or  what  if 
any,  new  construction  is  required  to  properly  safeguard  said  supplies.  You 
will  also  furnish  me  a  statement  of  duplicate  parts,  such  as  pump  valves, 
springs,  spindles,  etc,  steam  valve  stems  or  any  other  parts  that  might  be 
needed  for  immediate  repairs  that  could  be  done  by  the  force  in  the  station, 
giving  all  the  dimensions  necessary  to  intelligently  order  same.  Also  you 
will  keep  an  accurate  and  neat  record  of  date  of*  starting,  rainy  days  and  the 
number  of  days  consumed,  and  the  kind  and  quantity  of  material  or  materials 
used  on  any  new  construction  or  on  any  and  all  repair  work  to  machinery  or 
premises  that  may  be  going  on,  and  you  will  see  to  it  that  the  speciflcadons 
for  same,  which  will  be  furnished  you  if  there  be  any,  or  directions  given 
you  from  time  to  time  by  the  undersigned,  are  sttlctly  adhered  to.  You 
will  also  furnish  me  a  list  of  names  of  the  men  in  your  station,  stating  what 
duties  they  are  now  performing." 

Mr.  McKay  admitted  that  the  books  had  not  been  supplied  or  even 
prepared.  The  relator  testifies  that  he  did  keep  the  hours  for  a 
time,  but  afterward  abandoned  the  practice,  as  he  thought  it  un- 
necessary, as  the  men  were  at  days'  work,  and  he  was  hard  pressed 
by  his  other  duties,  but  that  he  never  received  instructions  to  keep 
the  number  of  hours.  I  do  not  think  that  it  was  sufficiently  proven 
that  there  was  any  rule  or  regulation  or  ordinance  of  the  department 
which  required  the  relator  to  keep  the  hours.  There  is  no  proof 
that  he  was  neglectful  in  any  other  material  respect. 

The  determination  must  be  reversed,  with  costs. 

Determination  annulled,  with  costs,  and  relator  restored  to  his  position. 


SULLIVAN  v.  NEW  YORK  CITY  RY.  CO. 
(Supreme  Court,  Appellate  Term.    June  22,  1905.) 

Vbbdict  of  Jubt— Stttficienot. 

A  verdict  "for  the  full  amount  claimed"  is  sufficient  within  Municipal 
Court  Act,  Laws  1902,  p.  1560,  c.  580,  $  239,  declaring  that  the  verdict 
must  be  "for  a  specific  sum,"  the  court  in  its  charge  stating  the  specific 
amount  clemmed. 

[Ed,  Note.— For  cases  in  point,  see  vol.  46,  Cent  Dig.  Trial,  §8  781,  784- 
787.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth 
District. 

Action  by  Katie  Sullivan  against  the  New  York  City  Railway 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals.  Con- 
ditionally affirmed. 

Argued  before  SCOTT,  P.  J.,  and  MacLEANand  DUGRO,  JJ. 

William  E.  Weaver,  for  appellant, 
Frank  A.  Acer,  for  respondent. 
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PER  CURIAM.  It  may  not  well  be  said  herein  that  the  verdict 
of  the  jury  was  against  the  weight  of  evidence,  nor  that  the  verdict 
was  not  legal  in  form  because  rendered  for  "the  full  amount 
claimed,"  instead  of  for  "a  specific  sum,"  as  required  by  section 
239  of  the  Municipal  Court  act  (Laws  1902,  p.  1560,  c.  680) ;  for 
the  jury  were  informed  by  the  trial  justice  in  his  charge  of  the 
specific  amount  claimed,  and  so  their  verdict  may  be  said  to  have 
been  sufficiently  rendered  for  a  specific  sum.  The  verdict,  however, 
is  excessive,  and  should  be  reduced  to  $250. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  the  event,  unless  the  plaintiff  stipulates  that  the 
judgment  in  the  court  below  be  reduced  to  $250,  in  which  case  the 
judgment,  as  modified,  is  affirmed,  without  costs  of  this  appeal  to 
either*  party. 


WOODMAN  ▼.  NEEDHAM  PIANO  &  ORGAN  CO. 
(Supreme  Ck>urt  Appellate  Term.    June  22,  1005.) 

1.  Municipal  Court— Jurisdiction— Condition al  Sales— Breach  of  Con- 

tract—Recovery OP  Installments. 

An  action  by  a  yendee  of  a  piano  to  recover  installments  paid,  as  au- 
thorized by  Laws  1897,  p.  541,  c.  418,  §  116,  as  amended  by  Laws  1900,  p. 
1624,  c  762,  after  tbe  vendor's  assignee  had  recovered  possession  of  the 
piano  in  replevin  for  nonpayment  of  installments  due,  was  an  action  for 
money  had  and  received,  and  not  an  action  arising  on  a  contract  of  con- 
ditional sale  of  personal  property,  not  within  the  jurisdiction  of  a  Mu- 
nicipal Court,  as  provided  by  Municipal  Court  Act,  §  139  (Laws  1902, 
p.  1533,  c.  580). 

2.  Conditional  Sale— Recovery  of  Installments  Paid— Waiver. 

Where  a  contract  for  the  conditional  sale  of  a  piano  provided  that,  if 
default  was  made  in  the  promised  payments,  or  any  of  them,  the  vendor 
might  resume  actual  possession  of  the  piano,  and  all  payments  thereon 
should' be  in  full  for  the  use  thereof,  the  vendee  thereby  waived  his  right 
to  recover  installments  paid  after  default,  as  authorized  by  Laws  1897, 
p.  541,  c.  418,  §  116,  as  amended  by  Laws  1900,  p.  1624,  c.  762. 

[Ed.  Note. — For  cases  in  point,  see  vol.  43,  Cent  Dig.  Sales,  §  1451.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth 
District. 

Action  by  Charles  Woodman  against  the  Needham  Piano  & 
Organ  Company.  From  a  Municipal  Court  judgment  in  favor  of 
defendant,  plaintiff  appeals.     Affirmed. 

Argued  before  SCOTT,  P.  J.,  and  DUGRO  and  MacLEAN,  JJ. 

W.  R.  Oglesby,  for  appellant. 
C.  B.  Plante,  for  respondent, 

MacLEAN,  J.  In  1900  the  plaintiff  bought  a  piano  from  the  de- 
fendant for  $275,  payable  on  the  installment  plan,  and  defaulted  af- 
ter paying  $181,  for  which  sum  is  this  action,  under  the  lien  law 
(section  116,  c.  418,  p.  541,  Laws  1897,  as  amended  by  chapter  762, 
p.  1624,  Laws  1900),  providing  that  when  a  purchaser  in  the  in- 
stallment plan  has  defaulted,  and  the  article  is  taken  back  by  the 
vendor  or  his  successor,  the  vendee  shall  have  30  days  to  redeem  the  , 
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article,  but,  if  not  redeemed,  the  vendor  or  its  successor  thereafter 
may,  on  due  notice  to  its  vendee,  and  within  30  days,  sell  the  article 
at  auction;  and,  further,  if  this  be  not  done  within  30  days,  the 
vendee  has  an  action  against  the  vendor  for  the  full  amount  paid. 
The  piano  was  taken  in  replevin  by  the  vendor's  assignee  May  5, 
1904.  Judgment  therein  was  deferred  until  after  the  beginning  of 
the  present  action  in  the  spring  of  1905 — z  circumstance  deemed 
immaterial  here.  Such  an  action  given  by  statute,  in  effect  as  for 
money  had  and  received,  does  not  seem  one  which  arises  on  a  writ- 
ten contract  of  conditional  sale  of  personal  property,  and  therefore 
not  maintainable  in  the  Municipal  Court.  Section  139,  c.  680,  p. 
1533,  Laws  1902.  But  the  plaintiff  seems  to  have  signed  away  the 
right  to  this  statutory  and  beneficial  action  by  agreeing  in  writing 
''that  if  default  be  made  in  the  promised  payments  or  any  of  them; 
the  Needham  Piano  and  Organ  Company  may  resume  actual  posses- 
sion of  said  piano,  and  all  payments  thereon  shall  be  in  full  for 
the  use  thereof."  He  was  as  competent  to  waive  eventual  resort 
to  the  provision  made  by  statute  for  his  benefit  as  he  was  to 
enter  into  the  agreement  at  its  inception. 
Judgment  affirmed,  with  costs.    All  concur. 


PEOPLE  Y.  CRISPI. 
(Supreme  Court,  Appellate  Dirision,  Second  Department.    Jnne  22,  1905.) 

1.  Bastardy— Ordebs— Appealability. 

Under  Revised  Greater  New  York  Charter,  Laws  1901,  p.  605,  c.  466,  § 
1414,  providing  that  if  any  determination  made  by  the  Court  of  Special 
Sessions  shall  be  adverse  to  defendant  he  may  appeal  as  from  a  judgment 
in  an  action  prosecuted  by  indictment,  an  order  of  the  Court  of  Special 
Sessions  In  bastardy  proceedings  is  reviewable  by  the  Appellate  Division. 

2.  Same— Increase  of  Amount  Ordered  to  be  Paid— Jurisdiction  of  Court. 

Revised  Greater  New  York  Charter,  Laws  1901.  p.  603,  c.  466,  f  1409, 
subd.  3,  which  declares  that  the  Court  of  Special  Sessions  shall  have  ex- 
clusive jurisdiction  of  all  bastardy  proceedings,  including  the  jurlKdictioii 
conferred  by  Code  Cr.  Proc.  §§  838-860,  relating  to  bastardy,  authorizes 
the  Court  of  Special  Sessions  to  reduce  or  increase  the  amount  directed 
to  be  paid  under  an  order  of  affiliation  in  bastardy  proceedings  in  the 
manner  provided  by  section  859. 

3.  Same— Application  for  Increase— Officer  Authorized. 

The  application  under  Code  Cr.  Proc.  S  859,  to  the  Court  of  Special  Ses- 
sions in  New  York  City  to  Increase  the  amount  directed  to  be  paid  under 
an  order  of  affiliation  in  bastardy  proceedings,  must  be  made  by  the  com- 
missioner of  public  charities,  he  discharging  the  functions  of  a  superin- 
tendent of  the  poor  in  other  counties,  and  being  in  effect  the  officer  desig- 
nated In  section  840. 

4.  Same— Notice  of  Application— Sufficiency. 

A  notice  of  a  motion  to  increase  the  amount  directed  to  be  paid  under 
an  order  of  affiliation  in  bastardy  proceedings,  signed  by  the  corporation 
counsel,  and  addressed  to  defendant  in  the  proceodings,  and  directing  him 
to  take  notice  that  on  the  annexed  affidavit  of  a  female  a  motion  would 
be  made  to  increase  the  amount  ordered  to  be  paid  for  the  support  of  the 
child  of  the  female,  is  fatally  defective  for  failing  to  show  that  the  appli- 
cation Is  made  by  or  under  the  authority  of  the  commissioner  of  public 
charities,  as  required  by  the  provisions  of  Code  Cr.  Proc.  §  859. 
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Appeal  from  Court  of  Special  Sessions  of  City  of  New  York. 

Proceedings  by  the  people  to  increase  the  amount  directed  to  be 
paid  by  John  Crispi  by  a  prior  order  in  bastardy  proceedings. 
From  an  order  directing  defendant  to  pay  a  larger  sum  than  orig- 
inally directed,  he  appeals.     Reversed. 

Afgued  before  BARTLETT,  WOODWARD,  JENKS,  RICH, 
and  MILLER,  JJ. 

Samuel  Wechsler,  for  appellant. 

WILLARD  BARTLETT,  J.  Within  the  city  of  New  York,  or- 
ders of  the  Court  of  Special  Sessions  in  bastardy  proceedings  are 
reviewable  by  the  Appellate  Division.  Revised  Greater  New  York 
Charter,  p.  605,  c.  ^66,  Laws  1901,  §  1414.  The  contrary  was  held 
on  the  first  appeal  in  Simis  v.  Alwang,  48  App.  Div.  529,  62  N.  Y. 
Supp.  1067,  by  reason  of  the  fact  that  certain  statutory  provisions 
bearing  upon  the  question  were  not  then  brought  to  the  attention 
of  the  court;  but  the  point  was  reconsidered  in  Keller  v.  Cleary, 
66  App.  Div.  466,  67  N.  Y.  Supp.  862,  and  upon  the  second  appeal 
in  Simis  v.  Alwang,  61  App.  Div.  426,  70  N.  Y.  Supp.  580,  and  the 
appealability  of  such  an  order  to  this  court  may  now  be  considered 
as  fully  established. 

The  order  which  this  appeal  brings  up  for  review  was  made  under 
section  859  of  the  Code  of  Criminal  Procedure,  which  provides,  in 
the  latter  part  thereof,  that  "upon  the  application  of  any  of  the 
officers  mentioned  in  section  840,  the  County  Court  of  the  county, 
upon  ten  days'  notice  to  those  officers,  or  to  the  father  and  mother 
of  the  bastard,  may  reduce  or  increase  the  amount  so  directed  to  be 
paid"  by  the  original  order.  Section  859  of  the  Code  of  Criminal 
Procedure,  in  which  this  provision  occurs,  is  made  applicable  to 
Courts  of  Special  Sessions  in  the  city  of  New  York  by  subdivision 
3  of  section  1409,  p.  603,  of  the  Revised  Greater  New  York  Charter,, 
in  these  words: 

"They  shall  have  exclusive  jurisdiction  In  the  first  Instance  of  all  proceed- 
ings respecting  bastards  within  the  city  of  New  York,  and  the  Jurisdiction 
conferred  by  section  838  to  860,  inclusive,  of  the  Code  of  Criminal  Procedure*, 
shall  be  exclusively  exercised  within  said  city  by  said  courts." 

Thus  it  will  be  seen  that  the  jurisdiction  of  the  County  Court  to 
reduce  or  increase  the  amount  directed  to  be  paid  under  an  order  of 
affiliation  in  bastardy  proceedings  is  conferred  within  the  territo- 
rial limits  of  the  city  of  New  York  upon  the  Courts  of  Special  Ses- 
sions therein. 

The  exercise  of  that  jurisdiction,  however,  where  an  increase  is 
sought  in  the  amount  directed  to  be  paid,  must  be  made  upon  the 
application  of  one  of  the  officers  mentioned  in  section  840  of  the 
Code  of  Criminal  Procedure.  Those  officers  are  either  a  super- 
intendent of  the  poor  of  the  county,  where  the  distinction  between 
town  and  county  poor  has  been  abolished,  or,  where  such  distinc- 
tion is  still  maintained,  an  overseer  of  the  poor  or  other  officer  of 
the  almshouse  of  the  town  or  city  where  the  woman  is.  The  com- 
missioner of  public  charities  in  the  city  of  New  York  discharges 
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the  functions  of  a  superintendent  or  overseer  of  the  poor  in  other 
counties,  and  is  plainly  the  officer  who  must  make  the  application 
contemplated  by  section  869  of  the  Code  of  Criminal  Procedure  for 
an  increase  in  the  amount  directed  to  be  paid  by  an  order  of  affilia- 
tion. In  the  present  case  there  is  absolutely  nothing  to  show  that 
the  application  was  made  by  that  officer  or  at  the  instance  of  any 
other  officer  having  anything  to  do  with  the  care  of  the  poor.  The 
proceeding  was  brought  on  by  a  notice  6i  motion,  signed  by  John 
J.  Delany,  corporation  counsel,  and  addressed  to  John  Crispi,  in 
these  words: 

"Please  take  notice  that,  on  the  annexed  affidavit  of  Catherine  Glgllo,  a 
motion  will  be  made  before  this  court,  to  be  held  at  the  town  hall,  Jamaica, 
on  the  15th  day  of  November,  1904,  at  the  opening  of  the  court  on  said  day, 
or  as  soon  thereafter  as  counsel  can  be  heard,  why  the  amount  ordered  by 
this  court  to  be  paid  by  said  John  Crispi  for  the  support  of  the  child  of  Cath- 
erine Gigllo  should  not  be  increased,  and  for  such  other  and  further  relief 
as  to  the  court  may  seem  just." 

There  is  not  a  word  in  this  notice  to  indicate  in  whose  behalf  or  by 
what  authority  it  is  pven,  nor  is  there  anything  in  the  papers  by 
which  it  was  accompanied  to  show  that  the  superintendent  of  public 
charities  or  any  other  officer  had  anything  whatever  to  do  with  the 
proceeding.  The  corporation  counsel  has  no  power  to  institute  a 
proceeding  of  this  sort  on  his  own  motion,  and  it  cannot  be  inferred, 
in  the  utter  absence  of  any  assertion  or  evidence  on  the  subject, 
that  in  so  doing  he  assumed  to  act  for  any  one  officer  of  the  munic- 
ipality rather  than  another,  or  for  any  officer  at  all.  I  think  this 
is  a  substantial  defect,  which  cannot  be  overlooked,  and  which  is 
fatal  to  the  order  appealed  from.  The  Legislature  has  seen  fit  to 
declare  in  section  859  of  the  Code  of  Criminal  Procedure  that  an 
order  of  this  character  may  be  made  upon  the  application  of  certain 
specified  officers,  and  I  think  that  the  clear  import  of  the  enactment 
is  that  it  cannot  otherwise  be  entertained.  It  is  easy  to  perceive  a 
good  reason  for  the  limitation,  inasmuch  as  a  public  officer  would 
hardly  be  likely  to  apply  for  an  increase  without  satisfactory  evi- 
dence that  it  ought  to  be  granted,  while  it  is  by  no  means  impossible 
that  the  mother,  if  at  liberty  to  make  such  an  application  without 
any  official  intervention,  might  be  prompted  to  do  so  by  malicious 
or  vengeful  motives  toward  the  father  of  her  child.  However  this 
may  be,  the  requirement  of  the  statute  is  so  plain  that  it  cannot  be 
disregarded,  and  the  order  under  review  must  be  reversed,  because 
it  does  not  appear  to  have  been  made  on  the  application  of  any  of 
the  officers  authorized  by  law  to  apply  therefor.    All  concur. 
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SOVIERO  Y.  WESCOTT  EXP.  CO. 
(Supreme  Ck)urt»  Appellate  Term.    June  27,  1905.) 

1.  Cabbiers— Initial  Oabbieb— Connbgtino  Lines— Liability  fob  Baooagb 

— Pboof  of  Special  Contbact. 

An  initial  carrier  of  baggage  is  not  liable  except  by  special  agreement 
beyond  the  terminus  of  Its  own  route,  and  the  owner  of  baggage,  in  order 
to  recover  from  the  Initial  carrier  for  a  loss  occurring  on  the  connecting 
carrier's  line,  must  prove  such  special  agreement 

[Ed.  Note.— For  cases  in  point,  see  vol.  9,  Cent  Dig.  Carriers,  §  1551.] 

2.  Samx— Pboof  of  Special  .Contbact— Receipt  fob  Baooaob. 

A  receipt  for  baggage  given  by  a  carrier,  which  recites,  "to  be  delivered 
to*'  a  place  named,  is  not  a  special  contract  for  through  transportation. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Luigi  Soviero  against  the  Wescott  Express  Company. 
From  a  judgment  for  plaintiff,  and  from  an  order  denying  a  motion 
for  a  new  trial,  defendant  appeals.     Reversed. 

Argued  before  SCOTT,  P.  J.,  and  DUGRO  and  MacLEAN,  JJ. 

Carter,  Ledyard  &  Milburn  (Joseph  W.  Welsh,  of  counsel),  for 
appellant. 

Palmieri  &  Wechsler,  for  respondent 

SCOTT,  P.  J.  The  plaintiff's  assignor  delivered  to  defendant  at 
the  Barge  Office  in  the  city  of  New  York  the  checks  for  three  trunks 
which  had  just  been  brought  from  Europe  by  the  assignor's  wife. 
Defendant's  agent  asked  where  the  trunks  were  to  go,  and  was 
given  an  address  in  Trenton,  N.  J.  He  thereupon  gave  the  assignor 
a  receipt  containing  the  date,  and  the  numbers  of  the  checks,  and 
otherwise  reading  as  follows : 

"Received  articles  numbered  as  In  the  margin  hereof,  subject  to  the  condi- 
tions printed  on  the  back  of  this  receipt  to  be  delivered  to 

Name  P.  Spinna. 

Address  234  Hamilton,  Trenton,  N.  J. 

Charges  Ck)l." 

Printed  in  red  ink  across  the  face  was :  "Read  contract  on  back — 
Liability  limited  to  $50."  On  the  back  were  printed  the  familiar 
limitations  usually  found  upon  express  company  receipts  respecting 
the  amount  of  liability,  freedom  from  liability  after  delivery  to  con- 
necting carriers,  and  a  limitation  of  the  time  within  which  claim 
should  be  made  in  case  of  loss.  Under  the  instructions  of  the  court 
the  jury  must  have  found — and  properly — that  the  special  contract 
printed  on  the  back  of  the  receipt  was  not  so  brought  to  the  knowl- 
edge or  attention  of  plaintiff's  assignor  as  to  justify  a  finding  that 
he  assented  thereto.  The  question  at  issue  between  the  parties 
must  therefore  be  determined  by  the  common-law  obligation  of  the 
defendant.  This  action  is  for  the  value  of  one  trunk  and  its  con- 
tents which  was  never  delivered.  It  was  shown  that  the  defend- 
ant only  delivered  baggage  in  the  city  of  New  York,  and  that,  when 
baggage  was  to  go  out  of  the  city,  it  was  delivered  to  another  car- 
rier.   In  the  present  case  it  was  proven  that  the  trunk  in  question 
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was  delivered  by  defendant  to  the  United  States  Express  Company 
to  complete  the  transportation  to  and  delivery  at  Trenton.  The 
loss,  therefore,  occurred  while  the  trunk  was  in  the  custody  of  the 
latter  company,  and  the  question  is  whether,  under  the  circum- 
stances, the  defendant  is  liable.  In  his  colloquial  charge  the  learned 
justice  charged  as  follows: 

"It  appears  from  tbe  testimony  here  tbat  this  trunk  was  delivered  to  an- 
other  express  company,  so,  under  the  proTislons  of  this  contract  (the  conditions 
printed  on  the  back  of  the  receipt),  If  you  find  it  to  be  a  contract,  the  defend- 
ant company  would  be  absolved  from  liability  when  it  turned  the  trunk  over 
to  the  United  States  Express  Company,  provided  that  the  contract  and  lt& 
terms  were  assented  to  by  the  plaintiff's  assi^pr.  If  it  was  not  assented 
to  by  plaintiff's  assignor,  the  defendant  company  cannot  relieve  itself  of  lla- 
blUty  upon  that  ground." 

And  the  learned  justice  refused  to  charge,  when  requested  by  de- 
fendant : 

"First  Though  the  defendant  received  the  property  marked  for  a  place 
beyond  Its  own  lines,  in  the  absence  of  a  special  contract  to  carry  through  to 
final  destination,  •  it  is  not  liable  for  a  loss  occurring  after  delivery  in  the 
regular  course  of  business  to  the  next  connecting  carrier,  whether  or  not  the 
shipper  has  knowledge  of  such  course  of  business." 

And  also  refused  to  charge : 

"Third.  Unless  the  jury  find  there  was  a  clear  and  explicit  contract  between 
the  parties  that  the  defendant  should  carry  through  to  Trenton,  the  defendant 
is  not  liable  for  any  loss  which  occurred  after  the  proper^  has  passed  out  of 
its  hands  to  the  next  connecting  carrier." 

The  effect  of  the  colloquial  charge,  and  of  the  refusal  to  charge 
in  the  particulars  above  cited,  was  to  instruct  the  jury  that,  in  the 
absence  of  any  special  contract,  the  defendant  was  liable  for  a  loss 
which  had  occurred  after  it  had  delivered  the  trunk  to  the  connect- 
ing carrier.  The  law  is  exactly  to  the  contrary.  Marmorstein  v. 
Pa.  R.  R.  Co.,  13  Misc.  Rep.  32,  34  N.  Y.  Supp.  97 ;  Jennings  v. 
G.  T.  R.  Co.,  127  N.  Y.  438,  28  N.  E.  394;  Rawson  v.  Holland,  59 
N.  Y.  611,  17  Am.  Rep.  394.  By  these  and  a  multitude  of  other 
cases  it  is  firmly  settled  that  a  common  carrier,  except  by  special 
agreement,  is  not  liable  beyond  the  terminus  of  his  own  route,  and 
after  he  has  duly  delivered  the  goods  to  a  connecting  carrier  for  for- 
warding to  their  ultimate  destination.  Unless,  therefore,  the  plain- 
tiff showed  such  special  contract,  he  failed  to  establish  a  right  to- 
recover.  Apart  from  the  conditions  printed  on  the  back  of  the  re- 
ceipt, there  was  no  contract  between  the  parties  except  such  as  is 
to  be  inferred  from  the  written  and  printed  matter  upon  the  face  of 
the  receipt.  The  only  item  bearing  upon  the  question  of  delivery 
was  the  statement  that  the  trunks  were  to  be  delivered  to  the  stated 
address  in  Trenton.  The  learned  justice  correctly  charged  the  jury 
that  the  mere  fact  that  the  receipt  read,  "to  be  delivered  to"  Tren- 
ton, did  not  of  itself  constitute  a  contract  by  the  defendant  to  carry 
through  to  Trenton.  Wright  v.  Boughton,  22  Barb.  561;  Van 
Santvoord  v.  St.  John,  6  Hill,  157 ;  Root  v.  G.  W.  Railway  Co.,  45 
N.  Y.  524 ;  Marmorstein  v.  Pa.  R.  R.  Co.,  supra.  But  if  the  desig- 
nation in  the  receipt  of  the  place  of  delivery  did  not  constitute  a 
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special  contract  for  through  transportation,  there  was  no  such  con- 
tract, and  the  defendant  rested  solely  under  its  common-law  liabil- 
ity, which  was  discharged  when  it  had  safely  delivered  the  trunk 
to  the  connecting  carrier. 

Judgment  and  order  reversed,  and  new  trial  granted,  with  costs 
to  appellant  to  abide  the  event.    AlKconcur. 


COLVIN  V.  FARGO. 
(Supreme  Ck>art,  Appellate  Term.    Jnne  7,  1905.) 

1.  Oabbiebs— Bagoaoe—Exfbess  Receipts— Failure  to  Read— Neoliosncs. 

Where  plaintiff  delivered  certain  baggage  checks  to  the  agent  of  an 
express  company  for  transfer,  and  the  agent  delivered  to  her  a  receipt 
containing  a  contract  limiting  the  company's  liability  to  $50  with  the 
statement,  '*I  suppose  you  don't  wish  to  declare  any  excess  value  on  these 
as  they  are  only  going  to  Twenty -Third  street/*  to  which  she  did  not  reply, 
she  was  not  guilty  of  negligence  per  se  In  falling  to  read  the  receipt  and 
take  notice  of  such  limited  liability  provision. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9,  Cent  Dig.  Carriers,  §  692.] 

2.  Save— Meeting  of  Minds— Question  fob  Jury. 

Where  an  owner  of  baggage  delivered  the  checks  to  an  express  company 
to  have  the  baggage  transferred  and  accepted  a  receipt  therefor  contain- 
ing a  limited  liability  clause,  the  agent  stating  that  he  supposed  she  did 
not  desire  any  extra  value,  to  which  she  did  not  reply,  and  which  she  tes- 
tified she  did  not  understand,  and  she  did  not  read  or  examine  the  re- 
ceipt until  after  loss  of  one  of  the  trunks,  whether  she  assented  to  such 
limitation  of  the  carrier's  liability  was  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  s^  vol.  9,  Cent  Dig.  Carriers,  §  733.] 

3.  Same— Loss  of  Baooage— BAUiED  Goods— Action  bt  Bailee. 

Where  plaintiff  had  possession  of  personal  property  belonging  to  her 
daughter  in  plaintifiTs  trunk,  which  was  lost  through  the  negligence  of 
defendant  express  company,  who  contracted  to  transfer  the  same  for 
plaintiff,  plaintiff  had  a  special  Interest  in  the  goods,  and  was  entitled  to 
sue  for  the  value  thereof  In  her  own  name. 

Scott,  P.  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth 
District. 

Action  by  Carrie  T.  Colvin  against  Tames  C.  Fargo,  as  president 
of  the  American  Express  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.     Affirmed. 

Argued  before  SCOTT,  P.  J.,and  TRUAX  and  DOWLING,  JJ. 

Carter,  Ledyard  &  Milburn  (Charles  M.  Sheafe,  Jr.,  of  counsel)  ,. 
for  appellant. 
William  C.  Reddy,  for  respondent. 

DOWLING,  J.  On  November  14,  1904,  the  plaintiff  called  at 
the  office  of  the  defendant  express  company  at  No.  81  Dey  street, 
in  the  city  of  New  York,  and  gave  its  agent  three  baggage  checks 
representing  three  trunks  then  lying  at  the  depot  of  the  Jersey  Cen- 
tral Railroad,  foot  of  Liberty  street  (over  which  route  she  had  just 
come  to  this  city),  for  the  purpose  of  having  the  same  delivered  to 
an  address  then  given  by  her.     She  received  a  receipt  therefor  in  the 
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usual  printed  form  issued  by  defendant,  and  at  the  time  she  was 
asked  by  its  agent  if  she  wished  to  declare  extra  value  for  so  short 
a  distance,  to  which  she  made  no  reply.  By  said  receipt,  defend- 
ant's liability  was  limited  to  $50,  unless  an  extra  charge  was  paid 
for  the  service,  based  on  a  higher  value.  After  apparently  looking 
at  the  receipt  and  paying  the  ordinary  charges  of  40  cents  for  each 
trunk,  she  kept  the  receipt,  and  left  the  defendant's  office.  Two  of 
the  trunks  were  delivered;  the  third  was  lost.  Proof  was  given 
that  there  was  property  belonging  to  plaintiff  in  the  trunk  lost  of 
the  value  of  $49.60,  and,  belonging  to  her  daughter,  of  the' value  of 
$311.60.  Judgment  was  rendered  for  plaintiff  for  the  sum  of  $350 
and  costs,  from  which  defendant  appeals.  The  contention  of  de- 
fendant is,  firstly,  that  the  receipt  in  question  constituted  a  con- 
tract between  plaintiff  and  defendant,  whereby  the  latter's  liability 
was  limited  to  $50;  and,  secondly,  that  plaintiff  cannot  recover 
more  than  $49.60,  the  value  of  the  goods  belonging  to  her,  contained 
in  the  lost  trunk. 

As  to  the  first  contention,  the  testimony  discloses  that  there  was 
a  clear-cut  issue  of  fact  upon  the  trial.  The  plaintiff  testified  that 
when  she  handed  her  three  baggage  checks  to  the  express  agent  in 
the  Dey  street  office  he  said  to  her,  "I  don't  suppose  you  want  any 
extra  value  on  these  as  they  are  only  going  to  Twenty-Third  street," 
to  which  she  made  no  reply ;  that  she  did  not  understand  his  ques- 
tion; that  she  did  not  look  at  the  receipt  at  the  time;  that  she 
was  in  a  great  hurry  to  leave  the  office,  as  her  daughter  was  waiting 
outside  for  her,  and  it  was  a  cold  day;  that  she  folded  up  the  re- 
ceipt, put  it  in  her  pocketbook,  and  left  the  office  at  once ;  that  she 
did  not  read  the  receipt  until  after  the  trunk  was  lost.  The  ex- 
press agent  testified  that  he  said  to  plaintiff,  "I  suppose  you 
don't  wish  to  declare  any  excess  value,"  and  looked  at  her,  wait- 
ing for  an  answer,  but  she  made  no  reply;  that  when  he  gave 
her  the  receipt  she  took  it,  looked  at  it  for  30  or  40  seconds,  and 
slowly  folded  it  up,  after  having  apparently  read  it,  although  he 
did  not  know  whether  she  actually  read  it  or  not.  The  question  of 
whether  or  not  the  contract  limiting  liability  was  actually  made, 
and  whether  it  was  an  agreement  upon  which  the  minds  of  the  par- 
ties met,  was  submitted  to  the  jury  by  the  learned  court  below  in 
a  full,  fair,  and  correct  charge.  The  jury  found  for  the  plaintiff. 
The  distinction  between  so-called  "baggage  cases"  and  "freight 
cases"  is  well  established.  Bernstein  v.  Weir,  40  Misc.  Rep.  635, 
83  N.  Y.  Supp.  48.  This  case  comes  clearly  within  the  former  cate- 
gory, and  the  controlling  rule  was  laid  down  in  Grossman  v.  Dodd, 
63  Hun,  324,  17  N.  Y.  Supp.  855,  affirmed  in  137  N.  Y.  599,  33  N. 
E.  642 : 

'In  view  of  the  numerous  decisions,  we  may  regard  the  law  as  settled 
that  a  common  carrier  has  the  right  to  limit  his  common-law  liability  by  ex- 
press contract,  shielding  him  from  damage  occasioned  even  by  his  own  negli- 
gence and  that  of  his  servants.  But,  as  stated  In  Madan  v.  Sherard,  73  N.  Y, 
329,  29  Am.  Rep.  153,  where  a  traveler,  on  delivery  of  baggage  to  a  local  ex- 
press company,  receives  a  paper,  which,  from  the  circumstances  of  the  trans- 
action, he  has  a  right  to  regard  simply  as  a  receipt  or  voucher  to  enable  him 
to  follow  and  Identify  his  property,  and  no  notice  is  given  to  him  that  It. em- 
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bodies  the  tenns  of  a  special  contract,  or  Is  intended  to  subserve  any  other 
purpose  than  as  a  voucher,  his  omission  to  read  the  paper  is  not  per  se  negli- 
gence, and  he  is  not,  as  matter  of  law,  bound  by  its  terms.  The  question 
whether,  in  a  particular  case,  the  party  receiving  such  a  receipt  accepted  it 
with  notice  of  Its  contents,  or  with  notice  that  it  contained  the  terms  of  a  spe- 
cial contract,  so  as  to  require  him  to  acquaint  himself  with  its  contents,  is  one 
of  evidence  to  be  determined  by  the  jury.  It  will  thus  be  seen  that  no  such 
contract  arises  as  a  matter  of  law  firom  the  acceptance  of  the  receipt,  but  the 
defendant,  in  order  to  relieve  himself  from  fuii  liabili^,  is  bound  to  establish 
a  contract" 

To  the  same  effect  are  the  cases  of  Strong  v.  Long  Island  R.  R. 
Co.  et  al.,  91  App.  Div.  442,  86  N.  Y.  Supp.  911 ;  Springer  v.  Wes- 
cott,  166  N.  Y.  117,  59  N.  E.  693;  Zimmer  v.  N.  Y.  Cent.  &  H.  R. 
R.  R.  Co.,  137  N.  Y.  460,  33  N.  E.  642.  In  these  cases  a  printed  paper 
was  given,  variously  denominated  "Receipt,"  "Domestic  Bill  of  Lad- 
ing," or  some  similar  term,  and  containing  a  clause  limitinjg^  liability 
in  practically  identical  terms  with  the  receipt  in  question.  The 
jury,  upon  the  facts,  found  for  plaintiff,  and  there  is  no  reason  for 
disturbing  the  finding  here. 

As  to  the  second  contention,  plaintiff  was  lawfully  in  possession 
of  the  goods  subsequently  lost — as  to  part  of  them  as  owner,  as 
to  the  remainder  as  bailee  for  her  daughter.  She  paid  the  express 
charges,  and  delivered  the  trunk,  with  all  its  contents,  to  the  de- 
fendant as  her  bailee,  on  consignment  to  herself.  In  Green  v. 
Clarke,  12  N.  Y.  343,  Chief  Justice  Gardiner  said: 

"It  is  a  general  rule  that  a  bailee  having  a  ^>ecial  property,  and  the  general 
owner,  may  either  of  them  sustain  an  action  for  conversion  or  injury  of  the 
property  in  wliich  they  are  interested.  .The  right  to  one  is  indispensable  to 
enable  each  to  protect  his  particular  interest,  but,  as  the  law  will  not  suffer 
a  defendant  to  be  twice  harassed  for  the  same  cause,  only  one  suit  can  be 
brought,  and  it  will  be  a  bar  to  every  other." 

So,  also,  in  Swift  et  al.  v.  Pacific  Mail  Steamship  Company,  106 
N.  Y.  206, 12  N.  E.  583,  it  was  held  that,  while  the  general  rule  was 
that  an  action  against  a  common  carrier  for  breach  of  his  duty  to 
carry  or  of  a  contract  must  be  brought  in  the  name  of  the  owner 
of  the  goods,  although  the  contract  may  have  been  made  or  the 
goods  shipped  by  another,  still  that  where  the  consignor,  although 
not  the  general  owner,  had  a  lien  upon  or  a  special  interest  in  the 
goods,  and  made  the  contract  and  paid  the  consideration  for  their 
carriage,  he  might  bring  the  action  for  the  breach  of  the  contract 
in  his  own  name.  Here  the  plaintiff,  bailee  as  to  such  goods  be- 
longing to  her  daughter  as  were  in  the  former's  trunk  when  lost, 
had  made  the  contract  for  carriage,  and  paid  the  consideration  there- 
for, and  is  entitled  to  recover.  Cyclopedia  of  Law  and  Procedure, 
vol.  5,  p.  210. 

Judgment  affirmed,  with  costs. 

TRUAX,  J.  (concurring).  I  think  that  the  words  used  by  the 
defendant's  agent,  "I  don't  suppose  you  want  any  extra  value  on 
these,  as  they  are  only  going  to  Twenty-Third  street,"  were  suf- 
ficient to  put  the  plaintiff  off  her  guard,  and  that  they  did  not  give 
plaintiff  notice  that  the  voucher  embodied  a  special  contract,  or  that 
it  was  intended  to  serve  any  other  purpose  than  as  a  voucher ;  and 

Digitized  byCjOOQlC 


380  94  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

and  128  New  York  SUte  Reporter 

that  therefore  her  omission  td  read  the  voucher  was  not  per  se  neg- 
ligent, and  she  was  not  as  a  matter  of  law  bound  by  its  terms. 
The  questions  of  fact  -were  left  for  the  determination  of  the  jury^ 
and  I  am  in  favor  of  affirming  the  verdict. 

SCOTT,  P.  J.  (dissenting).  In  my  opinion,  the  judgment  cannot 
be  sustained.  The  clause  in  the  receipt  limiting  the  defendant's  lia- 
bility unless  valiie  was  stated  was  printed  on  the  face  of  the  docu- 
ment and  italicized  by  the  use  of  black-faced  type.  The  plaintiff 
was  expressly  asked  whether  she  wished  to  declare  extra  value,  and 
made  no  reply.  The  room  in  which  the  transaction  occurred  was 
sufficiently  light  to  enable  her  to  read  the  receipt,  and  she  did  in  fact 
hold  it  in  her  hand  and  look  at  it  before  leaving  the  office.  It  seems 
to  me  that  the  defendant  did  everything  it  could  reasonably  be  ex- 
pected to  do  to  call  plaintiff's  attention  to  the  clause  in  the  con- 
tract limiting  its  liability.  All  that  can  be  said  is  that  plaintiff  did 
not  know  that  the  contract  contained  the  clause,  because,  although 
offered  every  opportunity  to  do  so,  she  neglected  to  read  it,  or 
even  to  examine  it  closely  enough  to  notice  the  words  printed  in 
italics.  The  mere  fact  that,  owing  to  her  own  neglect,  she  did  not 
in  fact  know  that  the  contract  limited  defendant's  liability,  is  not 
sufficient  to  charge  the  defendant  with  any  value  exceeding  the 
specified  amount.  Kirkland  v.  Dinsmore,  52  N.  Y.  171-178,  20 
Am.  Rep.  476 ;  Bernstein  v.  Weir,  40  Misc.  Rep.  635-639,  83  N.  Y. 
Supp.  48.  The  circumstances  attending  the  giving  of  the  receipt 
do  not  bring  this  case  within  the  line  of  cases  known  as  "baggage 
cases,"  in  which,  as  was  said  in  Bernstein  v.  Weir,  supra,  the 
traveler  receives  something  in  the  nature  of  a  check  or  voucher  for 
his  baggage,  usually  under  circumstances  where  he  is  offered  no 
choice  but  to  take  whatever  is  given  him,  and  no  opportunity  to 
observe  that  it  is  in  form  of  a  contract.  On  the  contrary,  in  this 
case  the  transaction  was  made  deliberately,  in  defendant's  office, 
and  full  and  ample  opportunity  was  given  to  plaintiff  to  examine  the 
receipt  given  to  her.  Unless  we  are  prepared  to  hold  that  a  person 
may  avoid  the  terms  of  a  contract  by  willfully  or  negjligently  refus- 
ing to  avail  himself  of  a  fair  opportunity  to  learn  its  contents,  I 
cannot  see  how  this  judgment  can  be  sustained. 

The  judgment  should  be  modified  by  reducing  it  to  $50,  with  the 
appropriate  costs  in  the  court  below,  and,  as  modified,  be  affirmed, 
without  costs  in  this  court. 


MOTT  V.  DE  NISCO. 
(Supreme  Court,  Appellate  Division,  Second  Department    June  23.  1905.) 

1.  Pleading — Separate  Defenses— SurFiciENor. 

A  separate  defense  not  pleaded  as  a  partial  defense  or  in  mitigation 
of  damages  must  be  deemed  pleaded  as  a  complete  defense  when  tested  on 
demurrer. 

2.  Same— Aides  bt  Matteb  Stated  in  Other  Defenses. 

The  matter  stated  in  a  separate  defense  cannot  be  relied  on  to  aid  in 
rendering  another  separate  defense  sufficient,  unless  repeated  or  incorpo- 
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rated  by  reference,  bnt  each  defense  must  be  deemed  a  separate  plea  when 
tested  on  demurrer. 

S,  SAicfr— Answer— Sufficiency. 

An  answer  In  an  action  based  on  defendant  inducing  plaintiff's  ances- 
tor through  fraud  to  marry  him,  and  by  fraud  and  coercion  to  convey  to 
him  property,  which  denies  that  the  consent  of  the  ancestor  of  plaintiff 
to  the  marriage  was  obtained  by  fraud,  and  alleges  that  she  became  de- 
fendant's wife  knowing  all  the  facts  concerning  him,  is  sufficient  on  de- 
murrer. 

4.  Same— Separate  Defenses— Sufficiency. 

In  an  action  based  on  defendant  inducing  plaintifTs  ancestor  through 
fraud  to  marry  him,  and  by  fraud  and  coercion  to  convey  property  to  him, 
a  separate  defense  alleging  that  defendant  and  plaintOTs  ancestor  were 
married  on  a  day  stated  and  lived  together  to  the  time  of  her  death,  that 
she  left  no  children  or  descendants,  and  that  her  property  became  vested 
in  him  by  virtue  of  his  marital  rights ;  and  a  separate  defense  that  she 
owned  real  estate  which  she  conveyed  to  defendant ;  that  she  left  a  will 
bequeathing  to  him  her  personalty;  and  a  separate  defense  that  he  and 
the  wife  lived  together  In  happiness;  that  she  made  a  will  giving  some 
property  to  her  relatives,  including  plaintiff;  and  a  separate  defense 
that  prior  to  the  marriage  she  had  conveyed  property  to  plaintiff  which 
was  taken  to  satisfy  plaintiff's  debts ;  that  thereafter  she  conveyed  prop- 
erty to  plaintiff's  mother  in  order  to  prevent  plaintiff's  creditors  from 
obtaining  it — are  each  insufficient  on  demurrer  because  stating  no  de- 
fense. 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  Emma  L.  B.  Mott  against  Carmine  De  Nisco.  From 
an  interlocutory  judgment  overruling  a  demurrer  to  separate  de- 
fenses in  the  answer,  plaintiff  appeals.  Affirmed  in  part;  reversed 
in  part. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS, 
RICH,  and  MILLER,  JJ. 

Odell  D.  Tompkins,  for  appellant, 

PER  CURIAM.  This  is  an  appeal  from  an  interlocutory  judg- 
ment overruling  the  plaintiff's  demurrer  to  each  of  the  first  five 
separate  defenses  contained  in  defendant's  answer.  The  complaint 
alleges  that  Emnja  L.  B.  Cappelmann  on  the  10th  of  June,  1895,  was 
married  to  the  defendant,  and  at  that  time  owned  a  large  amount  of 
property,  describing  it ;  that  at  the  time  of  her  marriage  she  was  69 
years  of  age,  and  defendant  was  33 ;  that  she  was  and  had  been  for 
several  years  in  feeble  health,  and  the  defendant  was  a  laborer  at 
small  wages,  without  means,  was  of  foreign  birth,  and  could  speak 
English  but  brokenly;  that  he  falsely  and  fraudulently  represented 
himself  to  her  to  be  an  Italian  count,  and  knowing  her  to  be  the 
owner  of  large  property,  and  intending  and  contriving  to  secure  it 
for  himself,  he  induced  and  persuaded  her  by  fraud,  deception,  and 
undue  influence  to  marry  him;  that  after  the  marriage  defendant 
obtained  control  and  mastery  over  her  mind  and  property,  pre- 
venting her,  against  her  wishes,  from  seeing  her  friends  and  rela- 
tives, including  the  plaintiff,  and  from  making  known  to  them  the 
state  of  her  property  and  the  disposition  made  thereof,  as  therein- 
after stated.  The  complaint  further  alleges  that  within  three  weeks 
after  the  marriage  the  defendant  fraudulently  induced,  influenced. 
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coerced,  and  procured  her  to  deed  him  two  parcels  of  property  re- 
ferred to  in  the  complaint ;  that  she  received  no  valuable  considera- 
tion therefor;  that  she  reserved  to  herself  the  right  to  collect  the 
rents  and  profits  thereof  during  her  lifetime,  yet  defendant  has 
converted  and  appropriated  those  rents  and  profits  to  his  own  use ; 
that  after  the  marriage,  and  while  the  defendant  was  living  with 
his  wife,  he  fraudulently  induced,  influenced,  and  coerced  her  to 
convey  the  balance  of  her  real  property  to  divers  persons  for  value, 
and  that  the  consideration  of  these  sales  has  been  converted  and  ap- 
propriated to  his  own  use  by  the  defendant ;  that  the  wife  of  the  de- 
fendant never  had  any  children,  and  that  she  left  no  father  or 
mother  surviving,  and  that  the  plaintiff  is  the  heir  and  next  of  kin 
to  her,  being  a  niece,  daughter  of  a  deceased  brother.  The  com- 
plaint finally  alleges  that  on  the  8th  of  January,  1903,  the  wife 
of  the  defendant  died  intestate;  that  the  defendant  now  has  and 
claims  to  own  all  the  real  property  embraced  in  the  deeds  to  him, 
and  all  the  moneys  received  for  and  in  consideration  of  the  other 
transfers  and  conveyances.  The  relief  demanded  is  that  the  execu- 
tion of  the  deed  by  his  wife  to  the  defendant  be  declared  to  be 
void  as  obtained  by  fraud,  and  that  the  defendant  be  required  to 
account  for  the  rents  and  profits ;  that  the  defendant  be  required  to 
account  for  the  proceeds  of  the  other  conveyances ;  that  a  referee 
be  appointed  to  take  the  accounts  of  the  defendant,  and  that  the 
latter  be  enjoined  from  disposing  of  any  real  or  personal  property 
pending  the  action ;  and,  finally,  that  the  heirs  and  next  of  kin  of 
the  wife  be  adjudged  to  be  entitled  to  all  the  property,  and  the 
rents  and  profits  thereof. 

The  defendant,  in  addition  to  certain  denials  with  which  his  an- 
swer closes,  undertakes  to  state  five  separate  defenses,  and  the  ap- 
pellant claims  that  neither  one  of  these  defenses  is  sufficient  in  itself, 
and  that  hence  her  demurrer  should  have  been  sustained.  None 
are  pleaded  as  partial  defenses,  or  in  mitigation  of  damages ;  hence 
the  court  must  assume  that  the  new  matter  alleged  in  each  of  these 
five  separate  defenses  is  pleaded  as  a  complete  defense  to  the  cause 
of  action.    The  demurrer  must  be  tested  according  to  this  rule. 

In  Thompson  v.  Halbert,  109  N.  Y.  329,  16  N.  E.  675,  the  Special 
Term  sustained  the  demurrer  to  a  defense  set  up  in  the  answer,  and 
the  General  Term  reversed  the  interlocutory  judgment.  On  an 
appeal  to  the  Court  of  Appeals  the  judgment  of  the  General  Term 
was  reversed,  and  that  of  the  Special  Term  affirmed.  Judge  Finch 
saying : 

"We  are  of  the  opinion  that  the  reversal  was  erroneons.  The  facts  stated 
in  the  answer  were  not  pleaded  as  a  partial  defense  or  in  mitigation  of  dam- 
ages. Where  that  is  attempted,  the  Code  explicitly  requires  that  the  answer 
shall  BO  state,  alid  give  notice  that  the  facts  relied  upon  are  intended  as  a 
partial  defense.  Section  508.  Where  no  such  statement  is  made,  the  plain- 
tiff has  the  right  to  assume,  and  the  court  must  assume,  that  the  new  matter 
alleged  is  pleaded  as  a  complete  defense,  and.  If  demurred  to,  must  be  tested 
as  such.  Matthews  v.  Beach,  5  Sandf.  256,  s.  c.  8  N.  Y.  173.  Applying  that 
test,  the  answer  is  insufficient*' 

Nor  can  any  of  the  matter  stated  in  either  of  the  five  separate  de- 
fenses be  relied  upon  to  aid  in  rendering  either  of  the  others  suf- 
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ficient.  Each  one  of  the  defenses  must  be  deemed  a  separate  plea, 
and  may  not  be  assisted  by  the  allegation  of  an  accompanying  sepa- 
rate defense,  or  by  denials  contained  in  other  parts  of  the  answer. 
The  following  language  is  used  in  the  opinion  in  Sbarboro  v.  Health 
Department,  26  App.  Div.  177,  179,  49  N.  Y.  Supp.  1033,  1034: 

"The  plea  in  question  mnst  be  treated  Independently.  The  rule  is  well 
settled  that  a  defense  which  is  separately  pleaded  as  a  distinct  defense  must 
be  in  itself  complete,  and  must  contain  all  that  is  necessary  to  answer  the 
whole  cause  of  action,  or  that  part  thereof  which  it  purports  to  answer." 

In  the  opinion  in  Douglass  v.  Phoenix  Ins.  Co.,  138  N.  Y.  209,  33 
N.  E.  938,  20  L.  R.  A.  118,  34  Am.  St.  Rep.  448,  it  is  stated  that : 

"The  allegations  of  the  complaint  not  denied  in  the  affirmative  defense  are, . 
for  the  purposes  of  the  question  now  presented,  to  be  deemed  admitted.  The 
atDrmative  defense  Is  to  be  treated  as  a  separate  plea,  and  the  defendant  is 
not  entitled  to  have  the  benefit  of  denials  made  in  another  part  of  the  an- 
swer, unless  repeated  or  incorporated  by  reference  and  made  a  part  of  the 
affirmative  defense." 

Unless  each  one  of  the  separate  defenses  alleges  facts  sufficient 
to  constitute  a  complete  and  independent  defense  to  the  cause  of 
action,  the  demurrer  must,  under  the  authority  of  the  rules  to  which 
attention  has  been  called,  be  sustained. 

The  first  separate  defense  denies  that  the  consent  of  Emma  L.  B. 
Cappelmann  was  obtained  through  force,  duress,  or  fraud,  and  al- 
leges that  Cappelmann  became  the  wife  of  the  defendant  knowing 
all  the  facts  concerning  him,  and  that,  from  the  time  of  the  marriage 
to  the  date  of  the  death  of  the  wife,  plaintiif  had  full  knowledge  of 
the  marital  relations  existing.  This  matter  which  is  stated  to  be 
alleged  as  a  first  defense  contains,  it  will  be  seen,  a  denial  of  the 
force,  duress,  and  fraud  which  constitute  the  gist  of  the  cause  of  • 
action.  Hence  the  demurrer  to  that  defense  was  properly  over- 
ruled. 

In  the  second  defense  it  is  alleged  that  Cappelmann  and  the  de- 
fendant were  married  about  the  10th  day  of  June,  1895,  and  that  they 
lived  together  as  man  and  wife  up  to  the  time  of  her  death,  about 
the  8th  day  bf  January,  1903 ;  that  she  left  surviving  no  children 
or  descendants ;  and  that  her  husband  became  vested  by  virtue  of 
his  marital  rights  with  all  the  separate  estate  of  his  wife,  except 
such  as  she  disposed  of  during  her  lifetime  by  way  of  testamentary 
appointments. 

In  the  third  defense  it  is  alleged  that  the  wife  owned  certain  real 
estate  which  she  had  a  right  to  dispose  of  as  she  saw  fit,  and  that 
she  did  convey  to  the  defendant  certain  real  property,  reserving  to 
herself  the  rents  and  profits  thereof,  and  that,  as  she  became  feeble 
and  unable  to  attend  to  her  business,  the  defendant  took  care  of  it 
for  her.  He  alleges  that  by  virtue  of  his  marital  rights  the  rents 
and  profits  upon  her  death  became  his  if  she  died  intestate,  and 
that  she  left  a  will,  now  on  file  in  the  office  of  the  Surrogate  in  the 
county  of  Westchester,  by  which  she  bequeathed  to  the  defendant 
her  personal  property. 

In  the  fourth  separate  defense  it  is  alleged  that  the  defendant  and 
his  wife  lived  together  in  happiness,  and  that  he  administered  to 
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her  wants,  and  there  was  true  affection  between  them ;  that  before 
her  death  she  executed  a  last  will  and  testament,  by  which  she 
gave  some  of  her  property  to  her  relatives,  including  the  mother  of 
the  plaintiff. 

In  the  fifth  defense  it  is  alleged  that,  prior  to  her  marriage  with 
the  defendant,  his  wife  conveyed  to  the  plaintiff  three  pieces  of  real 
estate,  one  of  which  was  taken  away  from  her  by  foreclosure,  and, 
because  there  were  judgments  of  record  unsatisfied  against  the 
plaintiff,  deceased  became  afraid  to  convey  more  property  to  her; 
that  just  prior  to  her  marriage  with  the  defendant  she  conveyed  oth- 
er property  to  the  mother  of  the  plaintiff,  free  and  clear,  thinking 
in  that  manner  to  avoid  the  probability  of  judgment  creditors  tak- 
ing the  same  from  her;  and  that  the  reason  no  devise  of  real  estate 
was  made  to  the  plaintiff  in  the  will  of  the  defendant's  wife  was  be- 
cause she  thought  that,  for  the  reasons  stated,  the  plaintiff  might  not 
be  able  to  enjoy  it. 

From  this  abstract  of  the  contents  of  the  several  separate  de- 
fenses it  will  be  seen  that  only  the  first  defense,  standing  alone  and 
imsupported  by  the  others,  is  sufficient  answer  to  the  cause  of  action 
set  forth  in  the  complaint,  either  by  way  of  denial  of  allegations  con- 
tained in  that  pleading,  or  by  way  of  confession  and  avoidance.  For 
this  reason,  the  demurrer  to  the  second,  third,  fourth,  and  fifth  sepa- 
rate defenses  should  have  been  sustained  by  the  court  below. 

Interlocutory  judgment  affirmed,  so  far  as  it  overrules  the  de- 
murrer to  the  first  separate  defense,  and  reversed  so  far  as  it  over- 
rules the  demurrer  to  the  second,  third,  fourth,  and  fifth  separate 
defenses,  and  interlocutory  judgment  directed  sustaining  said  de- 
murrer to  the  second,  third,  fourth,  and  fifth  defenses.    No  costs. 


RBICHARDT  v.  AMERICAN  PLATINUM  WORKS  OF  NEWARK,  N.  J. 
(Supreme  Court,  Appellate  Term.    June  26,  1905.)  ^ 

1.  Municipal  Coubt  Act— Interpleader. 

Under  the  express  provisions  of  the  Municipal  Court  act  (Laws  1902, 
p.  1546,  c.  580,  S  187),  where  a  debt  owing  to  a  bankrupt  was  claimed 
by  the  bankrupt's  trustee  and  also  by  an  assignee,  the  debtor  was  enti- 
tled to  pay  the  money  into  court,  and  have  an  order  of  interpleader  di- 
recting that  the  assignee  be  substituted  as  defendant 

2.  Appeal— Objections— Jurisdiction. 

Where,  in  an  action  by  a  trustee  in  bankruptcy  to  recover  a  debt  al- 
leged to  be  due  the  bankrupt,  the  debtor  obtained  an  order  of  Interplead- 
er, substituting  an  alleged  assignee  of  the  claim  as  a  defendant,  and  the 
latter  voluntarily  appeared,  and  joined  issue  with  plaintiff,  plaintiff 
could  not  object  for  the  first  time  on  appeal  that  such  substituted  defend- 
ant was  a  foreign  corporation,  and  that  the  court  acquired  no  jurisdiction 
over  its  person. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2,  Cent  Dig.  Appeal  and  Error, 
§S  1171-1173.] 

8.  Sahb— FoBM  OF  Remedy. 

Where  a  bankrupt's  trustee  sued  a  debtor  of  the  bankrupt  to  recover 
the  debt,  and  the  latter  Interpleaded  an  assignee  of  the  claim  by  the 
bankrupt  before  bankruptcy,  whereupon  plaintiff  alleged  that  the  assign- 
Digitized  by  VjOOQIC 


Sup.   Ct.)         REICHARDT  V.  AMERICAN  PLATINUM  WORKS.  385 

ment  was  fraudulent,  he  was  not  entitled  to  object  for  the  first  time  on 
appeal  that  the  suit  was  in  equity,  and  therefore  not  within  the  Jurisdic- 
tion of  the  Municipal  Court 

pasd.  Note.— For  cases  in  point,  see  voL  2,  Gent  Dig.  Appeal  and  Error, 
H  1171-1173.1 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First 
District. 

Action  by  J.  Alfred  Reichardt,  as  trustee  in  bankruptcy  of  August 
W.  Schmidt,  against  the  American  Platinum  Works  of  Newark, 
N.  J.,  substituted  defendant.  From  a  Municipal  Court  judgment 
in  favor  of  defendant,  plaintiff  appeals.    Affirmed. 

Argued  before  SCOTT,  P.  J.,  and  DUGRO  and  MacLEAN,  JJ. 

Norbert  Blank,  for  appellant. 
Paul  C.  Schnitzler,  for  respondent 

SCOTT,  P.  J.  The  plaintiff,  as  trustee  in  bankruptcy  of  August 
W.  Schmidt,  sued  the  members  of  the  firm  of  Hastings  &  Miller  for 
the  sum  of  $100,  the  purchase  price  of  goods  sold  by  the  bankrupt 
before  his  failure.  These  original  defendants  admitted  the  indebt- 
edness, but  showed  upon  motion  that  the  same  sum  was  claimed  by 
the  American  Platinum  Works  of  Newark  under  an  assignment  of 
the  claim  made  by  the  bankrupt  before  bankruptcy.  They  were 
thereupon  permitted  by  order  to  pay  the  amount  into  court,  and 
the  alleged  assignee  was  substituted.  Such  an  order  of  interpleader 
is  authorized  by  section  187  of  the  Municipal  Court  act  (Laws  1902, 
p.  1546,  c.  680),  and  we  can  find  no  error  in  its  issuance  in  the  pres- 
ent case.  The  plaintiff  thereupon  served  a  supplemental  complaint, 
alleging  that,  if  an  assignment  of  the  claim  had  been  made  to  the 
substituted  trustee,  it  had  been  made  with  the  intent  to  hinder,  de- 
lay, and  defraud  the  plaintiff,  and  that  the  substituted  defendant 
had  reasonable  cause  to  believe  that  the  bankrupt,  by  the  assign- 
ment, intended  to  give  to  said  substituted  defendant  an  unlawful 
preference  over  all  his  other  creditors.  The  substituted  defendant 
thereupon  filed  a  composite  pleading  consisting  in  part  of  a  de- 
murrer upon  three  several  grounds,  and  in  part  an  answer  alleging 
the  transfer  and  denying  all  plaintiff's  allegations  tending  to  show 
that  the  transfer  was  illegal  and  void.  No  action  appears  to  have 
been  taken  on  the  demurrer,  and  the  parties  went  to  trial  on  the 
supplemental  complaint  and  the  answer.  No  objection  was  made 
by  plaintiff  to  going  on  with  the  trial  on  any  ground.  The  substi- 
tuted defendant  did  object  to  the  jurisdiction  of  the  court  upon  the 
ground  that  the  issues  presented  a  question  of  equity  jurisdiction, 
but  that  objection  is  not  now  insisted  upon  by  it.  The  plaintiff, 
however,  having  been  defeated  on  the  merits,  now  raises  for  the 
first  time  on  appeal  the  objection  that,  so  far  as  he  sought  to  avoid 
the  preference,  the  action  was  one  in  equity,  of  which  the  Municipal 
Court  has  no  jurisdiction ;  and  also  upon  the  ground  that  the  sub- 
stituted trustee  is  a  foreign  corporation,  and  it  does  not  appear  that 
it  has  an  office  in  the  city  of  New  York.  In  the  first  place,  there  is 
no  evidence  that  the  substituted  trustee  is  a  foreign  corporation, 
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Miller's  affidavit  on  the  interpleader  motion  not  being  evidence  in 
the  case.;  and,  even  if  it  did  so  appear,  the  defendant  conferred  upon 
the  court  jurisdiction  over  its  p^son  by  appearing  an<d  going  to 
trial  without  objection  on  this  score.  It  does  not  Be  in  plaintiff's 
mouth  to  raise  this  objection  for  the  first  time  on  appeal.  Nor  is 
the  objection  to  the  jurisdiction  of  the  court  on  the  first  ground  well 
taken.  If  the  substituted  defendant  had  actually  reduced  to  posses- 
sion the  property  of  the  bankrupt,  and  the  trustee  in  bankruptcy  was 
seeking  to  regain  possession  thereof,  it  may  be  that  he  would  be 
obliged  to  sue  in  equity,  although  this  is  not  entirely  clear.  Hough- 
ton V.  Stiner,  92  App.  Div.  171,  87  N.  Y.  Supp.  10.  That,  however, 
is  not  the  case  presented  here.  The  plaintiff  is  suing  to  recover  a 
sum  of  money  which  never  passed  to  the  substituted  defendant. 
The  plaintiff  makes  no  claim  against  the  substituted  defendant. 
He  merely  attempts  to  interpose  a  defense  against  the  efforts  of  the 
substituted  defendant  to  recover  the  same  money.  The  plaintiff, 
having  brought  the  case  on  for  trial,  ought  not  ik>w,  because  he  has 
been  defeated,  be  permitted  to  obtain  a  reversal  of  the  judgment 
against  him  on  the  ground,  here  taken  for  the  first  time,  that  the 
court  had  no  jurisdiction  of  his  action,  and  as  a  matter  ci  law  his 
contention  in  this  behalf  is  unsound.  On  the  merits  the  actkHi  was 
rightly  decided.  There  was  not  the  slightest  evidence  to  show  that 
the  substituted  defendant,  when  it  accepted  the  transfer,  had  reason- 
able or  any  cause  to  believe  that  it  was  intended  thereby  to  give  a 
preference ;  nor  did  it  appear  that  the  effect  of  the  enforcement  ot 
the  transfer  would  be  to  enable  one  of  the  bankrupt's  creditors  to 
obtain  a  greater  percentage  of  his  debt  than  any  other  of  such  credit- 
ors of  the  same  class.  The  judgment  and  order  appealed  from  must 
therefore  be  affirmed,  with  costs. 
Judgment  and  orda*  affirmed,  with  costs*    All  concur* 


C3RAUSHAW  et  al.  v.  McADOO,  Police  Com'r,  et  aL 
(Supreme  Court,  Special  Term,  Kings  Ooimty.    June,  lt06J) 

1.  Tbespass— Police  Officebs— Intebfebence  with  Business. 

Police  officers  are  not  entitled  to  eaiitlon  people  against  going  to  plain* 
tiff's  bnsiiietB  room,  to  station  tbemselyes  permanently  in  front  of  hifl 
place  of  buelnece,  interfere  with  bis  yitltore,  or  subject  bim  to  anreasoii- 
able  or  unnecessary  inspections,  as  long  as  tbe  law  is  not  violated. 

2.  Same— In juNOTion— Evidence. 

In  a  suit  to  restrain  police  officers  from  picketing  plaintiff's  place  of 
business,  interfering  with  his  customers,  and  subjecting  him  to  unreason- 
able iiuH>^tion8,  plaintiff  alleged  that  he  was  a  dealer  in  coffees  and 
teas,  supplying  hotels  and  merchants  in  the  vicinity,  and  was  ignorant 
of  wrongdoing  or  any  reason  for  police  interference.  His  salesroom  was 
on  the  second  floor  of  a  building  over  a  liquor  store,  which  apparently 
occupied  the  full  width  of  the  ground  floor,  and  consisted  of  a  large  room 
containing  a  great  number  of  chairs,  pictures  or  photographs  on  the  walls, 
six  chests  said  to  contain  tea,  and  a  number  of  trays  containing  coffee 
and  tea.  There  was  a  room  adjoining,  occupied  by  a  keeper  of  tbe  sa- 
loon, who  defendants  claimed  was  the  tenant  of  the  entire  premises. 
The  hotels  claimed  to  be  supplied  by  complainant  were  the  "Raines  Law" 
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liotelB  in  the  vicinity,  and  defendants  claimed  the  right  to  inspect  under 
Law8  1901,  p.  136,  c.  466,  f  315,  authorizing  the  Inspection  of  places  hay- 
ing excise  licenses  and  gambling  houses.  Held,  that  compIainant*s  good 
faith  and  the  nature  of  his  business  were  not  so  clear  as  to  authorize  a 
temporary  injunction. 

3.  Save. 

Where  complainant  occupied  premises  over  a  liquor  store  to  conduct  an 
alleged  wall-paper  business,  the  only  indications  of  which  found  there 
were  two  or  three  books  of  wall-paper  samples,  and  in  a  suit  to  restrain 
police  inspection  under  Laws  1901,  p.  136,  c.  466,  S  315,  authorizing  the 
inspection  of  places  having  excise  licenses  and  gambling  houses,  com- 
plainant did  not  attempt  to  explain  the  fact  that  a  short  time  prior,  dur- 
ing hia  occupancy,  a  large  number  of  telephones  were  taken  from  his 
room,  and  that  large  numbers  of  persons  resorted  there  dally,  he  was  not 
*  entitled  to  a  preliminary  injunction. 

4.  6ahe. 

Where  complainant  operated  a  liquor  store  in  which  three  men  were 
recently  arrested  for  book  making,  though  not  indicted  by  the  grand  jury, 
be  was  not  entitled  to  a  preliminary  injunction  to  restrain  police  inspec- 
tion under  Laws  1901,  p.  136,  c.  466,  I  315,  authorizing  police  to  inspect 
places  having  excise  licenses,  etc. 

5.  Save. 

Complainant  averred  that  he  was  conducting  a  cigar  and  tobacco  busi- 
ness in  a  private  house,  on  the  lower  floor  of  which  was  displayed  a  sign 
"New  York  and  Porto  Rico  Tobacco  Company."  Several  tobacco  dealers 
certified  that  complainant  conducted  a  reputable  business,  and  the  only 
excuse  offered  by  defendant  police  officers  for  inspecting  his  premises  for 
a  period  of  three  months  was  that  the  place  was  on  a  list  of  suspected 
places  given  to  the  police  captain.  Held,  that  the  complainant  was  en- 
titled to  a  preliminary  injunction  restraining  furth^  inspections  pen- 
dente !ita 

Separate  suits  by  August  Craushaw  and  three  others.against  Wil- 
liam McAdoo,  as  police  commissioner  of  the  borough  of  Manhattan, 
and  others.  Applications  for  temporary  injunctions  to  restrain  al- 
leged trespassing  and  picketing  by  policemen  in  front  of  and  about 
plaintiffs'  premises.  Application  granted  in  the  case  of  Thomas  F. 
Murphy,  and  denied  as  to  the  others. 

Emil  E.  Fuchs,  for  plaintiffs. 

John  J.  Delaney,  James  D.  Bell,  James  W.  Covert,  and  Samuel 
Probasco,  for  defendants. 

KELLY,  J.  These  plaintiffs  ask  temporary  injunctions  restrain- 
ing the  police  in  the  borough  of  Manhattan  from  interfering  with 
them.  They  allege  unlawful  trespass  on  their  premises,  forcible 
entry,  the  posting  of  policemen  in  front  of  plaintiffs'  premises,  and 
interference  with  persons  visiting  plaintiffs  for  lawful  purposes. 
The  police  deny  that  they  have  trespassed  or  used  force  except  in 
the  cases  of  Howley  and  Johnson,  where  they  say  they  made  arrests 
for  alleged  violation  of  section  351  of  the  Penal  Code,  relating  to 
pool  selling,  and  they  justify  their  visits  to  the  plaintiffs'  premises 
by  allegations  that  they  are  performing  a  duty  enjoined  on  them 
by  Greater  New  York  Charter,  §  315  (Laws  1901,  p.  136,  c.  4G6), 
to  inspect  places  having  excise  licenses  and  gambling  houses. 
They  allege  that  each  of  the  plaintiffs  maintains  premises  which  are  , 

Digitized  by  VjOOQIC 


388  04  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

and  128  New  York  State  Reporter 

on  some  list  maintained  by  the  police  as  places  where  it  is  suspected 
that  the  law  is  violated,  and  they  say  they  are  actuated  only  by 
lawful  motives  and  by  a  desire  to  do  their  duty. 

This  form  of  action  has  become  quite  frequent  of  late.  There  is 
no  dispute  about  the  law ;  there  is  no  question  as  to  the  right  of  the 
citizen  to  apply  to  the  court  to  enjoin  trespass  and  wrongful  inter- 
ference with  his  property.  Wrongful  and  illegal  trespass  by  public 
officers  is  peculiarly  obnoxious  to  our  system  of  government,  and, 
if  proven,  merits  the  severest  condemnation.  Every  citizen  is  di- 
rectly interested  in  preventing  it.  These  cases  come  before  the 
court  on  motions,  on  affidavits  for  injunctions  pending  trial.  The 
defendants,  police  officers,  deny  the  facts  alleged  in  the  complaint 
and  moving  papers.  Applications  for  preliminary  injunctions  are 
governed  by  principles  of  law  as  well  established  as  the  principles 
which  the  plaintiflEs  assert  as  the  basis  for  their  actions. 

"The  granting  of  a  temporary  Injunction  is  to  a  very  considerable  extent 
discretionary  with  the  court,  and  in  cases  where  the  action  is  brought  to  ob- 
tain a  permanent  injunction,  so  that,  in  effect,  a  temporary  injunction 
gives  to  the  plaintiif  all  the  remedy  to  which  he  would  be  entitled  if  he  had 
Anally  succeeded  in  the  action,  it  is  not  by  any  means  a  matter  of  course  to 
grant  a  temporary  injunction  unless  the  right  of  the  plaintiff  is  clear,  and 
the  injury  inflicted  upon  him  by  the  act  sought  to  be  restrained  is  irreparable. 
If  there  is  doubt  as  to  the  right  of  the  party,  or  whether  the  defendant  is 
overstepping  the  powers  which  the  law  gives  him,  or  whether  the  plaintiff 
is  in  such  a  situation  that  he  is  entitled  to  equitable  relief,  the  arm  of  the 
court  will  not  be  stretched  out  to  aid  the  plaintiff,  and  to  give  him  during  the 
pendency  of  the  action  all  the  relief  which  he  seeks  and  may  obtain  by  a 
final  judgment."    Weiss  v.  Herllhy,  23  App.  Div.  608,  49  N.  Y.  Supp.  81. 

The  principle  here  announced  is  familiar.  It  is  applicable  to 
this  kind  of  suit  in  equity  as  well  as  to  all  cases  where  the  plaintiff, 
in  advance  of  a  trial  on  the  merits,  where  he  and  his  witnesses  are 
produced  in  court  and  examined  and  cross-examined,  and  where  the 
defendant  is  also  before  the  court,  seeks  to  obtain  preliminary  re- 
lief notwithstanding  the  issue  raised.  Each  case  depends  upon  its 
own  facts.  Each  case  as  presented  requires  careful  examination 
by  the  court,  so  as  to  avoid  doing  wrong  to  the  plaintiff  by  denying 
him  an  injunction,  and  to  the  defendant  by  interfering  with  his 
rights.  Public  officers  must  not  violate  the  law,  and  at  the  same 
time,  from  the  very  necessity  for  their  existence,  they  have  certain 
obligations  and  duties  in  the  lawful  performance  of  which  we  are 
all  interested.  In  the  end,  it  seems  to  me  that  each  of  these  cases 
reduces  itself  to  very  simple  limits.  On  the  argument  I  referred  to 
the  necessity  of  good  faith  on  the  part  of  these  plaintiffs  when  they 
come  into  equity.  In  the  Weiss  Case  cited,  Mr.  Justice  Barrett,  in 
his  dissenting  opinion,  said : 

'*The  plaintiff's  good  citizenship  and  general  morality  have  nothing  to  do 
with  the  concrete  point  presented  for  consideration.  His  equities  are  not 
founded  upon  personal  qualities  or  character,  nor  is  he  required,  as  a  condition 
of  obtaining  equitable  relief,  to  prove  his  innocence  of  the  charges  which  in- 
duced the  defendant  to  violate  his  rights.  He  must,  it  is  true,  come  in.o  a 
court  of  equity  with  clean  hands;  that  is,  with  clean  hands  quoad  the  very 
cause  of  action  alleged.  If  he  does  this,  he  fulfills  the  maxim,  although  in 
the  abstract  he  may  be  persona  non  grata.  In  equity  as  well  as  in  law,  all 
men  are  equal." 
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I  think  this  is  the  all-important  question,  where  the  plaintiff 
comes  into  court  asking  a  temporary  injunction:  Is  he  acting  in 
good  faith-— does  he  come  into  court  with  clean  hands  quoad  the 
very  cause  of  action  alleged?  And  so,  as  stated  on  the  argument,  no 
matter  what  these  plaintiffs  may  have  been,  and  no  matter  what  the 
premises  may  have  been,  if  they  present  an  honest  case  they  are 
entitled  to  relief.  But  if,  disregarding  the  charges  or  suspicions 
of  the  police,  the  plaintiff's  story  lacks  this  important  element,  if 
it  appears  that  he  is  masquerading  and  attempting  to  deceive  the 
court  as  to  his  occupation  or  the  character  of  his  premises,  seeking 
to  obtain  the  writ  of  this  court  by  deceit  and  trick,  his  action  is 
almost  as  bad  as  the  unlawful  oppression  which  he  charges  against 
the  defendants.  Now,  with  these  principles  in  mind — ^and  I  refer 
to  them  with  some  hesitation — ^there  is  nothing  new  in  what  has 
been  stated,  but  because  of  the  earnestness  of  the  learned  counsel 
who  represents  all  these  plaintiffs,  no  matter  in  what  part  of  the 
borough  of  Manhattan  they  may  be  located,  I  proceed  to  the  indi- 
vidual cases  presented. 

Craushaw  says  he  is  a  dealer  in  teas  and  coffees,  carrying  on  an 
honest,  legitimate  business  at  No.  67  Bowery,  that  he  supplies  hotels 
and  merchants  in  the  vicinity,  and  that  he  is  absolutely  ignorant 
of  wrongdoing  or  of  any  reason  for  police  interference.  His  tea 
and  coffee  salesroom  is  on  the  second  floor  of  a  building  on  the 
east  side  of  the  Bowery,  between  Bayard  and  Canal  streets,  over  a 
liquor  store,  which  apparently  occupies  the  full  width  of  the  ground 
floor.  Plaintiff's  counsel,  at  the  request  of  the  court,  personally 
examined  the  premises,  and  makes  oath  that  the  salesroom  consists 
of  a  large  room  with  a  great  number  of  chairs,  pictures  or  photo- 
graphs on  the  walls,  six  chests  said  to  contain  tea,  and  a  number  of 
trays  containing  coffee  and  tea.  There  is  a  room  adjoining,  occu- 
pied  by  the  keeper  of  the  saloon  on  the  first  floor.  The  defendants 
say  he  is  the  tenant  of  the  entire  premises.  The  hotels  referred 
to  as  his  customers  are  so-called  "Raines  Law"  hotels  in  the  vicinity. 
There  is  no  charge  that  the  police  "occupy"  the  premises,  as  in  Hale 
V.  Burns,  101  App.  Div.  101,  91  N.  Y.  Supp.  929.  It  is  claimed  that 
they  visit  the  place,  which  they  admit,  saying  that  policemen  in 
plain  clothes  go  there  at  times  to  inspect  the  premises.  Plaintiff 
says  they  caution  people  not  to  go  to  his  place;  that  a  policeman 
was  stationed  at  times  in  front  of  his  premises,  who  interfered  with 
people  who  desired  to  visit  him.  This  the  defendants  deny.  They 
have  no  right  to  caution  people  against  going  to  plaintiff's  room,  or 
to  station  a  policeman  permanently  in  front  of  his  place.  They 
have  no  right  to  interfere  with  his  visitors  as  long  as  the  law  is  not 
violated.  They  have  no  right  to  harass  or  annoy  him  by  unreason- 
able or  unnecessary  inspections.  If  the  law  is  violated,  it  should  not 
be  difficult  to  obtain  the  necessary  evidence  on  which  to  warrant  a 
complaint  and  an  arrest,  on  which  the  merits  of  the  charge  could 
be  investigated;  but  on  all  the  facts,  and  considering  plaintiff's 
delay  in  applying  for  relief  in  equity,  I  am  not  satisfied  that  plaintiff 
is  telling  the  truth,  or  that  he  conducts  the  business  he  claims  to 
conduct,  and  if  he  is  attempting  to  deceive  the  court  in  that  respect 
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he  cannot  ask  to  be  believed  in  his  relation  of  liis  other  grievances- 
The  case  is  not,  in  my  opinion,  clear  enough  to  warrant  a  temporary 
injunction,  an<l  the  motion  is  denied. 

Gustavus  Johnson  says  he  is  a  dealer  in  wall  paper  at  No.  54  East 
Tenth  street.  He  occupies  premises  over  a  liquor  store  on  the  south 
side  of  the  street,  between  Broadway  and  University  Place.  The 
police  say  that  a  short  time  ago,  and  during  his  occupancy,  a  num- 
ber of  telephones  were  taken  from  his  rooms;  that  large  numbers 
of  persons  resort  there  daily.  Conceding  that  there  is  nothing 
crrminal  in  the  use  of  telephones  or  in  the  fact  that  people  resort  to 
the  premises,  it  is  also  alleged  by  the  defendants  that  the  only  indi- 
cations of  a  wall-paper  business  are  found  in  two  or  three  books 
of  wall-paper  samples.  The  defendants  deny  any  ulterior  motive 
or  that  any  violence  is  offered,  and  they  say  they  are  inspecting  the 
place.  Plaintiff  makes  no  explanation  or  reference  to  the  incident 
referred  to  by  the  police.  The  remarks  concerning  Craushaw's 
case  apply.  I  am  not  satisfied  that  plaintiff's  story  of  the  wall-paper 
business  is  true.  The  locality,  the  surroundings,  and  a  considera- 
tion of  all  the  facts  lead  me  to  the  conclusion  that  plaintiff  had  best 
prove  his  case  at  the  trial.     I  deny  the  motion  for  an  injunction. 

George  Howley  conducts  a  liquor  saloon  at  No.  124  University 
Place.  The  police  say  that  three  men  were  recently  arrested  on 
the  premises  for  book  making.  They  were  held  by  the  magistrate, 
but  the  grand  jury  failed  to  indict  them.  There  is  no  charge  of 
violence,  or  that  the  police  occupy  plaintiff's  premises.  The  charter 
enjoins  on  them  the  duty  of  inspecting  places  where  liquor  is  sold. 
The  defendants  deny  improper  or  unlawful  action.  I  do  not  think 
plaintiff  makes  out  a  case  for  a  temporary  injunction. 

Thomas  F.  Murphy  says  he  is  conducting  the  cigar  and  tobacco 
business  at  No.  29  West  Twenty-Fourth  street.  This  is  near  Sixth 
avenue.  The  premises  consist  of  a  private  house.  The  lower  floor 
displays  publicly  a  sign  "New  York  and  Porto  Rico  Tobacco  Com- 
pany.^' Several  tobacco  dealers — among  others,  Mr.  Wassermann, 
who  was  recently  described  before  me  at  a  trial  in  Special  Term  as 
the  largest  importer  of  Havana  cigars  in  the  country — certifies  that 
plaintiff  conducts  a  reputable  business.  The  defendants'  only  ex- 
planation of  their  continued  inspection  of  plaintiff's  premises  is  that 
the  place  is  on  a  list  of  suspected  places  given  to  the  police  captain. 
No  fact  is  set  forth  showing  why  the  place  is  suspicious ;  no  overt 
act  is  testified  to.  The  inspection,  it  seems  to  me,  should  have  de- 
veloped something  to  justify  its  continuance,  if  the  suspicions  were 
well  founded.  It  has  been  going  on  for  some  three  months.  There 
is  not  a  word  in  the  answering  affidavits  except  the  police  captain's 
statement  that  the  place  is  on  the  list  referred  to.  I  do  not  think 
this  justifies  a  continuance  of  the  visits  of  the  police,  and  I  think  in 
this  case  the  motion  should  be  granted.  If  any  facts  are  discovered 
warranting  continued  inspection,  the  defendants  may  move  for  a 
modification  of  the  order. 

There  are  two  additional  matters  to  which  I  should  refer.  When 
the  police  are  summoned  to  a  court  of  equity  in  cases  of  this  kind, 
it  seems  to  me  the  answering  papers  should  be  prepared  after  full 
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investigation,  and  that  all  the  facts  and  the  surrounding  circum- 
stances should  be  laid  before  the  court  The  defendants'  papers  in 
these  cases  are  far  from  complete ;  the  affidavits  appear  to  be  made 
on  some  general  form  or  blank  ccMitaining  generalities  and  conclu- 
sions. If  the  cases  are  such  that  injunctions  should  issue,  it  is  im- 
portant that  all  the  facts  should  be  detailed.  These  suits  are  no 
different  from  other  applications  for  injunctions. 

The  other  matter  to  which  I  wish  to  refer  is  the  bringing  of 
these  suits  in  this  county.  The  premises  are  all  in  New  York  coun- 
ty; the  defendants  reside  there;  the  alleged  trespass  occurred 
there.  The  law  provides  that,  in  suits  such  as  these  against  public 
officers,  the  venue  should  be  laid  in  New  York  county.  It  is  true 
the  plaintiflEs  allege  a  residence  in  Kings  county,  but  I  think  the 
litigations  belong  in  New  York  county,  and  should  be  disposed  of 
there. 


BRIGHTON  ATHLETIC  C3LUB  t.  McADOO,  PolVoe  Com'r,  et  al.     SKBLLY 
BASEBAIX  CLUB  v.  SAME.     LOUGHLIN  LYCEUM  v.  SAME. 

FBLIX   A  BARRY   ATHLETIC   CLUB   Y.   SAME. 

(Supreme  Court,  Special  Term,  Kings  County.    Jmie  24,  1905.) 

1.  PSBUMINABT  IlTJinfCnON6— BlOBT. 

A  preUmlnary  injunction  will  not  be  granted  unless  plaintiiTs  right 
thereto  is  clear,  especially  where  the  effect  of  the  injunction  would  be  to 
give  plaintiff  all  the  remedy  to  which  he  would  be  entitled  If  he  was  Anal- 
ly successful  in  the  action. 

2.  Sunday— Violation— Baseball— Police  Officebs^-Acts— Injunction. 

Where  petitioners  proposed  to  hold  baseball  games  on  Sunday  in  various 
parts  of  a  elty,  which  games  were  advertised,  some  in  the  new.spapers, 
others  by  posters,  circulars,  or  placards,  to  which  spectators  were  invited 
on  payment  of  an  admission  fee,  such  games  constituted  a  violation  of 
Pen.  Code,  §§  259,  260,  265,  prohibiting  "public  games  of  baseball,"  and 
hence  petitioners  were  not  entitled  to  an  injunction  restraining  police  au- 
thorities from  interfering  with  such  games. 

Separate  applications  by  the  Brighton  Athletic  Club,  the  Skelly 
Baseball  Club,  the  Loughlin  Lyceum,  and  the  Felix  &  Barry  Ath- 
letic Club  for  the  continuation  of  temporary  injunctions  restraining 
William  McAdoo,  police  commissioner  of  the  borough  of  Brooklyn, 
and  others,  from  preventing  petitioners  from  playing  games  of  base- 
ball on  Sunday.    Applications  denied. 

John  Maguire,  for  plaintiffs. 

John  J.  Delany,  James  D.  Bell,  and  James  W.  Covert,  for  de- 
fendants. 

KELLY,  J.  The  plaintiffs  move  for  an  order  continuing  a  tem- 
porary injunction  granted  on  June  3,  1905,  ex  parte,  in  these  cases, 
restraining  th€  police  authorities  in  the  borough  of  Brooklyn  from 
interfering  with  them,  and  from  preventing  them  from  playing 
games  of  baseball  at  various  points  in  the  borough  on  Sunday.  The 
argument  of  the  motions,  which  had  been  adjourned  to  Thursday 
last,  June  22d,  by  consent  of  the  parties,  was  then  adjourned  until 


Digitized  by  CjOOQ IC 


392  94  NBW  YORK  SUPPLBMBNT  (Sup.  Ct. 

and  128  New  York  State  Reporter 

to-day,  Saturday,  June  24th,  against  the  objection  of  the  corporation 
counsel,  and  because  of  the  unavoidable  absence  of  plaintiffs'  coun- 
sel, and  on  his  agreement  to  be  present  to-day.  I  regret  that  plain- 
tiffs, having  procured  these  temporary  injunctions  from  one  of  the 
justices  of  this  court,  do  not  appear  to  argue  for  their  continuance, 
or  submit' any  brief  or  answer  to  the  affidavits  presented  by  the 
defendants,  contenting  themselves  with  a  submission  of  the  cases 
to  the  court  without  brief  or  argument.  As  was  said  a  day  or  two 
ago  in  Craushaw  v.  McAdoo  (Special  Term,  Kings  County,  decided 
June  22,  1905)  94  N.  Y.  Supp.  386,  applications  for  preliminary  in- 
junctions are  governed  by  well-established  principles  of  law.  The 
right  of  the  plaintiff  must  be  clear,  especially  where  the  effect  of  the 
injunction  gives  to  the  plaintiff  all  the  remedy  to  which  he  would 
be  entitled  if  he  had  finally  succeeded  in  the  action,  and,  if  the  case 
is  not  free  from  doubt,  the  court  will  not  gprant  its  writ,  but  will 
leave  the  plaintiff  to  establish  his  rights  at  a  trial,  where  all  the 
facts  may  be  deliberately  examined.  Weiss  v.  Herlihy,  23  App.  Div. 
608,  49  N.  Y.  Supp.  81.  Applying  these  familiar  principles  to  the 
cases  now  presented  to  the  court,  I  do  not  think  the  plaintiffs  make 
out  a  case  for  the  continuance  of  the  stay.  The  question  whether 
the  games  of  baseball  in  which  they  desire  to  engage  on  Sunday 
constitute  a  violation  of  Pen.  Code,  §§  259,  260,  265,  depends  on 
whether  the  games  are  "public  games  of  baseball" ;  i.  e.  games  held 
out  to  the  public — games  to  which  the  public  are  invited,  and  to 
which  an  admission  fee  is  charged.  Gaynor,  J.,  People  v.  Poole,  44 
Misc.  Rep.  118,  89  N.  Y.  Supp.  773.  If  so,  they  constitute  a  viola- 
tion of  the  law,  and  it  is  the  duty  of  the  defendants  to  interfere  to 
prevent  violations  of  the  law. 

It  is  not  contended  that  the  Legislature  has  prohibited  recreation 
or  healthy  sport  which  does  not  invade  the  sanctity  of  the  day  in  the 
sections  of  the  Code  referred  to.  Mr.  Justice  Gaynor  discusses  the 
matter  at  some  length  in  the  case  cited,  and  I  agree  that  there  is 
no  prohibition  against  the  man  who  is  forced  to  labor  during  the 
weekdays,  preventing  him  from  enjoying  himself  in  an  orderly  and 
decent  manner  on  Sunday,  so  long  as  the  repose  of  the  community 
is  not  interrupted.  But  the  prohibition  is  clear  against  Sunday 
games  which  are  advertised,  to  which  the  general  public  are  in- 
vited, and  which  they  attend  in  great  numbers,  and  to  witness 
which  money  is  charged,  directly  or  indirectly,  or  which  are  con- 
ducted for  financial  profit.  This  is  not  the  wholesome  recreation  of 
the  individual  which  the  law  will  not  prevent.  It  may  be  sport, 
but  it  is  public  sport,  and  a  quasi  business  undertaking.  This  is 
prohibited  by  the  Legislature — whether  wisely  or  unwisely  it  is  no 
part  of  the  court's  duty  to  say.  If  the  law  is  improper,  the  remedy 
is  by  application  to  the  Legislature  for  its  repeal.  It  is  not  for  the 
court  to  make  the  law  or  to  countenance  its  evasion.  It  is  argued 
that  there  is  no  inherent  evil  in  a  game  of  baseball,  and  that  attend- 
ance at  such  a  sport  by  the  public  will  keep  them  from  less  desir- 
able resorts  on  Sunday :  that,  on  the  whole,  the  pastime  is  healthy 
and  honest,  and  that,  where  the  locality  is  such  that  the  quiet  and 
decency  of  the  community  is  not  disturbed,  no  good  reason  exists 
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for  forbidding  the  games.  This  may  be  true,  but  the  remedy  is 
with  the  lawmaking  power,  and  it  would  appear  that,  if  these  argu- 
ments are  sound,  the  attention  of  the  Legislature  should  have  been 
called  to  the  matter  before  this.  But  the  law  remains  on  the  stat- 
ute books,  and  while  it  is  there  the  police  authorities  should  not  be 
enjoined,  preliminary  to  a  trial,  from  enforcing  it.  People  v.  Moses, 
140  N.  Y.  214,  35  N.  E.  499;  People  v.  Dennm,  35  Hun,  327;  Mat- 
ter of  Rupp,  33  App.  Div.  468,  63  N.  Y.  Supp.  927;  Capital  City 
Athletic.  Ass'n  v.  Police  Commissioner,  9  Misc.  Rep.  189,  29  N.  Y. 
Supp.  804;  People  v.  DeMott,  38  Misc.  Rep.  171,  77  N.  Y.  Supp. 
249 ;  People  v.  Hesterberg,  43  Misc.  Rep.  510,  89  N.  Y.  Supp.  498 
Dunham  v.  B.  &  L.  Ass'n,  44  Misc.  Rep.  112,  89  N.  Y.  Supp.  762 
People  V.  Poole,  supra. 

On  the  papers  submitted  to  me  in  these  cases  the  plaintiffs  do  not 
make  out  a  case  for  preliminary  injunction.  The  answering  affi- 
davits allege  that  the  games  are  public  games ;  that  they  are  adver- 
tised, some  of  them  in  the  daily  papers,  others  by  posters  and  cir- 
culars or  placards  produced  in  court ;  and  it  is  alleged  that  money 
is  charged  or  collected  or  received  in  some  manner  from  those  in- 
vited to  witness  the  games.  These  facts  are  not  controverted  or 
denied  in  any  way,  and,  following  the  uniform  course  of  authority 
on  the  question,  it  is  my  duty  to  deny  the  motions  to  continue  the 
temporary  injunctions  heretofore  granted. 

Motion  denied. 


coucaa  v.  new  york  city  ry.,  co.  sulmvan  y.  samb.  heokman 

Y.  SAME. 
(Supreme  Court,  Appellate  Term.    June  16,  1905.) 

1.  NBGLIGENCB— COWTBIBUTOBT  NEGLIGENCE— BVIDKWCE. 

In  an  action  for  injuries  to  plaintiff  In  a  collision  between  defendant's 
street  car  and  a  vehicle  in  which  plaintiff  was  riding,  held,  that  the  fleets 
did  not  show  plaintiff  to  baYe  been  free  from  negligence. 

2.  CouBTS-JuBiSDicnow— Appeal. 

By  the  express  provisions  of  Mnnicipal  Court  Act,  $  326  (Laws  1902,  p. 
1583,  c.  580),  the  appellate  court  on  appeal  is  enjoined  to  render  judgment 
according  to  the  justice  of  the  case,  and  authorized  to  reverse  in  whole 
or  in  part  for  errors  of  law  or  fact. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  Richard  J.  Couch  against  the  New  York  City  Railway 
Company,  and  separate  actions  by  Lucy  A.  Couch,  Mary  Sullivan, 
and  Charles  Heckman  against  the  same  defendant.  From  judg- 
ments in  favor  of  plaintiffs  in  the  actions,  defendant  appeals.  Af- 
firmed except  as  to  the  judgment  in  favor  of  Richard  J.  Couch, 
which  is  reversed. 

Argued  before  SCOTT,  P.  J.,  and  LEVENTRITT  and  GREEN- 
BAUM,  JJ. 

William  E.  Weaver,  for  appellant. 

Kneeland,  La  Fetra  &  Glaze  (Stillman  F.  Kneeland,  of  counsel), 
for  respondents. 
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SCOTT,  P.  J.  Of  these  four  actions  three  are  for  personal  injuries 
and  one  for  injuries  to  property  occasioned  by  a  collision  between 
a  surrey  driven  by  Richard  J.  Couch  and  a  car  of  the  defendant. 
Richard  J.  Couch  had  hired  the  surrey  with  two  horses  attached, 
and  was  driving  easterly  through  Eleventh  street,  and  while  cross- 
ing Sixth  avenue  the  vehicle  was  struck  by  a  north-bound  car. 
There  was  ample  evidence  from  which  the  trial  justice  was  justified 
in  finding  that  the  defendant  was  guilty  of  negligence.  The  testi- 
mony also  shows  that  Couch,  the  driver  of  the  surrey,  was  equally 
blamable.  He  testifies  that  when  he  got  to  the  corner  of  Sixth 
avenue  he  saw  a  north-bound  car  north  of  the  comer  at  Tenth 
street  coming  at  a  very  rapid  rate  of  speed,  that  his  team  was  going 
upon  a  trot,  that  he  kept  the  car  in  sight  all  the  time,  that  it  did 
not  slacken  its  speed,  and  that  he  continued  to  drive  along  until  the 
car  struck  the  hind  wheel  of  the  surrey.  Of  the  witnesses  called 
in  his  support  all  testified  substantially,  in  effect,  that  when  the 
horses  were  at  the  westerly  house  line  of  Sixth  avenue  the  car  was 
from  100  to  150  feet  away,  and  approaching  very  rapidly.  The  dis- 
tance from  the  westerly  house  line  to  the  center  of  the  northerly 
track  was  from  40  to  45  feet.  Taking  the  whole  testimony  most 
favorable  to  the  plaintiff,  the  conclusion  is  inevitable  that  the  plain- 
tiff attempted  to  cross  the  avenue  in  front  of  and  in  full  view  of  a 
rapidly  approaching  car  at  a  time  when  the  chance  of  reaching  a 
zone  of  safety  was  exceedingly  slight,  and  that  by  proceeding  on 
his  course  he  deliberately  incurred  a  risk  that  the  slightest  degree 
of  care  on  his  part  would  have  averted.  In  thus  holding  re- 
specting the  contributory  negligence  of  the  driver  we  are  not  to  be 
understood  as  holding  that  such  negligence  appears  as  a  matter 
of  law.  Section  326  of  the  Municipal  Court  act  (Laws  1902,  p.  1583, 
c.  680)  grants  to  this  court  a  very  wide  latitude  in  the  disposition 
of  appeals,  and  imposes  a  corresponding  responsibility.  We  are 
enjoined  to  "render  judgment  according  to  the  justice  of  the  case," 
and  are  in  words  authorized  to  reverse  in  whole  or  in  part  for  errors 
■of  law  or  of  fact.  All  that  we  desire  to  be  understood  as  holding 
in  reversing  the  judgment  in  favor  of  Richard  J.  Couch  is  that  upon 
the  facts  he  does  not  appear  to  have  been  free  from  negligence. 

As  the  negligence  of  Couch,  the  driver,  cannot  be  imputed  to  the 
plaintiffs  other  than  himself,  the  judgments  in  favor  of  Lucy  A. 
Couch,  Sullivan,  and  Heckman  must  be  affirmed,  with  costs. 

The  judgment  in  favor  of  Richard  J.  Couch  is  reversed,  and  a 
new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event. 

LEVENTRITT,  J.,  concurs.  GREENBAUM,  J.,  concurs  in  re- 
sult. 
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TIOBB  T.  INTE&UBBAN  ST.  BY.  CO. 

(Supreme  Oourt,  Appellate  Term.    June  22, 1005.) 

Dismissal  on  Defendant's  Motion— New  Tbial. 

Where,  in  an  action  against  a  street  railway  for  negligence,  a  motion  to 
dismiss  was  granted  d^endant  before  plaintlir  rested,  piaintiff  excepting, 
and  plaintiff  bad  shown  all  the  essential  facts*  excq[)t  that  the  motorman 
was  defendant's  employfi^  a  new  trial  must  he  ordered. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan. 

Action  by  William  Tiger,  by  Nathan  Tiger,  his  guardian  ad  litem, 
against  the  Interurban  Street  Railway  Company.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.     Reversed. 

Argued  before  SCOTT,  P.  J.,  and  DUGRO  and  MacLEAN,  JJ. 

Samuel  Manheimer,  for  appellant. 
William  E.  Weaver,  for  respoadent. 

PER  CURIAM.  The  record  discloses  that,  before  the  plaintiff 
had  rested,  the  defendant  moved  to  dismiss,  and  that  its  motioa  was 
granted,  the  plaintiflf  excepting.  It  seems  thiat  at  the  time  of  the 
motion  the  plaintiff  had  presented  evidence  as  to  all  essential  facts, 
-except  that  he  had  not  shown  that  the  motorman  was  defendant's 
employe.  Under  the  circumstances  justice  seems  to  require  that 
there  be  a  reversal. 

The  judgment  will  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  the  event. 


SLATER  ▼.  NEW  YORK  CITY  RY.  CO. 
(Supreme  Court,  Appellate  Term.    June  22,  X905.) 

WlTKESSES— CBEDIBILrrr— EVIDENCB— CONCXUBIOWS. 

Eyidence  of  a  witness  In  rebuttal  that  one  of  defendant's  employ^  re- 
lated In  detail  tbe  direct  examinatios  of  the  plaintiff,  and  went  over  the 
testimony,  and  said  to  other  witnesses,  "Now,  don't  forget,  axkd  set  mixed 
up/'  for  tbe  purpose  of  attacking  the  credibility  of  such  other  witnesses, 
was  inadmissible  as  containing  statements  of  conclusions. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan. 

Action  by  Jane  Slater  against  the  New  York  City  Railway  Com- 
pany. From  a  Municipal  Court  judgment  in  favor  of  plaintiff,  de- 
fendant appeals.     Reversed. 

Argued  before  SCOTT,  P.  J.,  and  DUGRO  and  MacLEAN,  JJ. 

William  E.  Weaver,  for  appellant. 

Walter  W.  Irwin,  for  respondent. 

PER  CURIAM.  A  witness  (Becherer)  called  by  plaintiff  in  re- 
buttal was  permitted  to  testify,  referring  to  one  Donohue,  an  em- 
ploye of  defendant,  that  "he  related  in  detail  the  direct  examination 
of  the  plaintiff,  and  went  over  the  testimony  with  them,  and  said, 
''Now,  don't  forget,  and  get  mixed  up.' "    This  evidence  was  ad- 


Digitized  by  CjOOQ IC 


396  04  NBW  TORK  SUPPLEMENT  (Sup.  Ct. 

and  128  New  York  State  Reporter 

mitted,  as  the  court  stated,  for  the  purpose  of  attacking  the  cred- 
ibility of  the  other  witnesses,  over  defendant's  objection  to  it  as 
incompetent.  After  its  admission  a  motion  was  made  by  defendant 
to  strike  it  out  as  incompetent,  and  denied.  .  The  defendant  prop  • 
erly  excepted  to  the  rulings.  These  exceptions  present  reversible 
error.  The  evidence  was  incompetent,  as  containing  statements  of 
conclusions.  Its  admission  may  have  prejudiced  the  defendant. 
It  is  unnecessary  to  consider  the  other  questions  presented  by  the 
record,  further  than  to  call  attention  to  the  apparent  lack  of  con- 
vincing evidence  of  negligence  on  the  part  of  the  defendant. 

The  judgment  will  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  the  event. 


COOK  T.  LBVINTAN. 

(Supreme  Court,  Appellate  Term.    June  2d,  1905.) 

ViciouB  Dogs— Byidenob— Sufficiency. 

In  an  action  for  Injuries  by  a  ylcious  dog,  a  general  statement  of  a  dog 
dealer  that  bitches  with  pups  are  dangerous  does  not  establish  the  vicions 
tendency  of  the  particular  bitch,  or  charge  defendant  with  notice. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  William  Cook  against  Henry  Levintan.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.     Reversed. 

Argued  before  SCOTT,  P.  J.,  and  DUGRO  and  MacLEAN,  J  J. 

Marcus  Hclfand,  for  appellant. 
Kelley  &  Connelly,  for  respondent. 

SCOTT,  P.  J.  There  was  no  satisfactory  evidence  that  the  par- 
ticular dog  in  question  was  vicious,  or  that,  if  she  was,  the  defendant 
knew  of  it.  The  general  statement  of  the  dog  dealer  that  bitches 
with  pups  are  dangerous  does  not  establish  the  vicious  tendency  of 
this  particular  bitch,  or  charge  the  defendant  with  notice.  In  my 
opinion,  the  case  should  not  have  been  submitted  to  the  jury  at  all. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 
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MARCUS  V.  AUFSES. 
(City  Court  of  New  York,  Special  Term.    March,  1902.) 

CiTT  COUBT— JUBIBDICTION — ObDEB  OF  InTEBPLEADEB. 

Under  Code  Civ.  Proc.  |  820,  providing  that  the  court  may,  In  its  dis- 
cretion, authorize  interpleader  by  order  in  certain  cases,  the  granting  of 
an  order  of  interpleader  in  the  City  Court  would  transform  the  action 
into  an  equitable  one,  of  which  the  court  would  have  no  Jurisdiction,  and 
such  an  order  will  be  denied. 

Action  by  one  Marcus  against  one  Aufses.  On  motion  for  an 
order  of  interpleader.     Motion  denied. 

George  W.  McAdam,  for  the  motion. 
Arthur  M.  Harris,  opposed. 

SEABURY,  J.  This  is  a  motion  for  an  order  of  interpleader. 
If  this  court  makes  an  order  of  interpleader  under  section  820  of 
the  Code  of  Civil  Procedure,  the  action  thereafter  becomes  an 
equitable  one,  and  the  City  Court,  being  without  equitable  juris- 
diction, will,  in  my  opinion,  be  without  power  to  proceed  with  the 
action.  An  examination  of  the  authorities  relating  to  the  subject 
has  led  me  to  the  conclusion  that  by  making  an  order  of  interpleader 
the  City  Court  thereby  deprives  itself  of  jurisdiction  to  proceed 
further  with  the  action.  There  can  be  no  doubt  that  after  granting 
an  order  of  interpleader  the  action  becomes  an  equitable  one. 
Clark  V.  Mosher,  107  N.  Y.  118,  14  N.  E.  96,  1  Am.  St.  Rep.  798 ; 
Windecker  v.  Mut.  Life  Ins.  Co.,  12  App.  Div.  73,  43  N.  Y.  Supp. 
358;  Dinley  v.  McCullagh,  92  Hun,  454,  36  N.  Y.  Supp.  1007; 
Jacobs  V.  Lieberman,  29  Misc.  Rep.  354,  60  N.  Y.  Supp.  493.  In 
Windecker  v.  Mut.  Life  Ins.  Co.,  supra,  where  an  order  of  inter- 
pleader was  granted,  the  court  said  that  the  action,  "if  it  ever  had 
the  character  of  a  legal  action,  ceased  to  be  such,  and  became  an 
action  in  equity."  Justice  Leventritt,  in  Jacobs  v.  Lieberman,  su- 
pra, said :  "By  the  order  of  the  interpleader,  and  the  proceedings 
thereupon  taken,  equitable  issues  were  created,  and  the  action, 
originally  legal  in  its  nature,  ceased  to  be  such,  and  thenceforth 
became  an  action  in  equity."  The  City  Court  is  limited  to  the 
jurisdiction  which  the  Legislature  confers  upon  it,  with  such  inci- 
dental authority  as  may  be  expressly  conferred.  People  v.  Board 
of  Excise,  3  N.  Y.  St.  Rep.  253.  The  Legislature  has  limited  this 
court  to  what  Justice  McAdam  called  "the  stinted  legal  jurisdiction 
of  a  common-law  nature"  (Lynch  v.  Dowling,  1  City  Ct.  R.  163), 
except  in  cases  of  foreclosure  of  mechanics*  liens  and  liens  upon 
chattels  (Richards  v.  Littell,  16  Misc.  Rep.  339,  38  N.  Y.  Supp.  73), 
in  which  cases  jurisdiction  has  been  expressly  conferred  by  statute, 
and  "everything  necessary  to  the  complete  execution  of  that  juris- 
diction goes  with  it"  (Connor  v.  Schacffel,  19  Civ.  Proc.  R.  378, 11  N. 
Y.  Supp.  737).  Section  820  of  the  Code  is  applicable  to  the  City  Court. 
Code  Civ.  Proc.  §  3347,  subds.  4,  7 ;  Jacobs  v.  Lieberman,  51  App. 
Div.  542,  64  N.  Y.  Supp.  953.    But  because  this  section  is  by  a  gen- 
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eral  provision  made  applicable  to  the  City  Court,  it  does  not  follow 
that  equitable  jurisdiction  is  therefore  conferred  upon  the  court  in 
such  cases.  The  City  Court  is  a  court  of  limited  jorisdiction,  and 
its  powers  cannot  be  enlarged  by  implication,  although  it  has  all 
powers  necessary  to  a  full  exercise  of  the  jurisdiction  which  has 
been  expressly  conferred  upon  it.  McCann  v.  Gerding,  29  Misc. 
Rep.  283,  60  N.  Y.  Supp.  467 ;  People  v.  Board  of  Excise,  3  N.  Y. 
St.  Rep.  253 ;  Blewitt  v.  Olin,  13  N.  Y.  St.  Rep.  76 ;  Lynch  v.  Bowl- 
ing, 1  City  Ct.  R.  163.  Courts  of  general  jurisdiction  are  presumed 
to  have  the  powers  that  they  assume  to  exercise  until  some  limita- 
tion thereof  is  made  to  appear,  but  the  authority  of  courts  of  inferior 
jurisdiction  must  be  shown.  Thomas  v.  Harmon,  122  N.  Y.  84-88, 
25  N.  E.  257.  The  City  Court  has  no  equity  jurisdiction  except  in 
cases  of  mechanics'  liens  and  liens  upon  chattels,  and  the  mere  fact 
that  it  has  discretionary  power  to  grant  an  order  of  interpleader  does 
not  justify  the  assumption  by  it  of  an  equitable  jurisdiction.  In 
Hunt  V.  Genet,  6  N.  Y.  St.  Rep.  275,  it  was  held  that  "the  order  of 
interpleader  cannot  enlarge  the  original  jurisdiction  of  the  City 
Court."  In  Harvey  v.  Raynor,  32  Misc.  Rep.  639,  66  N.  Y.  Supp. 
490,  the  General  Term  of  the  City  Court  held  that  this  court  cannot 
order  interpleader  wheji  to  do  so  would  amoimt  to  equitable  relief- 
The  only  remedy  in  a  proper  case  for  interpleader  which  a  party  pos- 
sesses strictly  as  a  matter  of  right  is  by  action  in  the  nature  of  a  bill 
of  interpleader.  Barry  v.  Mutual  Life  Ins.  Co.,  53  N.  Y.  536.  By 
section  820  of  the  Code,  "the  court  may,  in  its  discretion,"  authorize 
interpleader  by  order  in  certain  cases.  The  result  accomplished  by 
making  the  order  is  to  convert  the  action  at  law  into  an  equitable 
action,  and  as  soon  as  this  change  has  taken  place  the  court  has  no 
jurisdiction  to  proceed  with  the  action.  Under  these  circumstances, 
I  think  the  court  to  whose  discretion  a  motion  of  interpleader  is  ad- 
dressed should  refuse  to  make  the  order. 

There  have  been  many  cases  where  orders  of  interpleader  have 
been  granted  in  the  City  Court,  but  I  have  only  been  able  to  find 
one  case  which  directly  passed  upon  the  question  of  the  jurisdiction 
of  this  court  to  proceed  with  an  action  after  interpleader  had  been 
ordered.  Smith  v.  Em.  Ind.  Sav.  Bank  (City  Ct.  N.  Y.)  2  N.  Y.  Supp. 
617.  In  Smith  v.  Em.  Ind.  Sav.  Bank,  supra,  the  whole  question 
was  considered  by  Pitshke,  J.,  at  the  Special  Terra  of  the  City  Court ; 
and  it  was  held  that  the  court  had  power  to  make  the  order,  and  to 
proceed  with  the  case  to  its  termination  as  an  equity  case.  This 
decision  rests  upon  the  assumption  that,  because  section  820  of 
the  Code  is  applicable  to  the  City  Court,  therefore  the  court  has  by 
implication  full  equity  jurisdiction  to  continue  the  case.  It  does 
not  follow  that,  because  this  court  originally  had  jurisdiction  of 
an  action  at  law,  when  that  action  has  been  converted  into  an  action 
in  equity,  full  equity  powers  are  thereby  conferred  upon  the  court 
to  continue  the  action.  The  assumption  of  equitable  jurisdiction 
cannot  be  justified  upon  the  ground  that,  the  court  having  power 
over  the  principal  matter,  it  has  also  power  over  the  incidents.  It 
is  undoubtedly  a  settled  principle  that  "the  jurisdiction  over  the  in- 
cidents of  a  litigation  must  be  of  the  same  character  as  that  over 
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the  principal  Sttbiect-mattcr."  Bartlctt  t.  Spiccr,  75  N.  Y.  528-532. 
But  a  complete  change  in  the  character  of  an  action  converting  it 
from  a  legal  into  an  equitable  one  cannot  be  regarded  as  a  mere 
incident.  In  Lawrence  v.  Lawrence,  32  Misc.  Rep.  503-505,  66 
N.  Y.  Supp.  393,  a  wife  sued  her  husband  in  the  City  Court  to  re- 
cover a  balance  due  under  a  contract  between  them,  without  the 
intervention  of  a  trustee.  The  Appellate  Terra,  in  reversing  the 
judgment  of  the  Qty  Court  said: 

"The  court  below  recognized  the  existence  of  the  rule  respecting  the  inabil- 
ity of  the  husband  and  wife  to  make  a  contract  valid  at  law,  but  expressed 
the  opinion  that  it  was  a  case  calling  for  the  equitaWe  intervention  of  the 
court;  •  ♦  ♦  to  treat  this  controversy  as  an  equitable  action  was  to  oust 
the  court  below  of  JurisdictioD,  because  the  City  Ckmrt  has  not  jurisdiction 
of  actions  in  equity." 

In  Jacobs  v.  Lieberman,  29  Misc.  Rep.  354,  60  N.  Y.  Supp.  493, 
the  Appellate  Term  held  that,  where  an  order  of  interpleader  is 
granted  in  an  action  at  law  brought  in  the  Municipal  Court,  the 
action  is  at  once  converted  into  an  equitable  one,  and  the  said  court 
is  thereby  ousted  of  jurisdiction.  This  case  was  affirmed  on  appeal, 
but  the  Appellate  Division  declared  that  it  was  doubtful  whether 
the  Municipal  Court  had  power  to  make  an  order  of  interpleader, 
and  expressly  stated  that  this  question  was  not  before  it  for  deci- 
sion. Jacobs  V.  Lieberman,  61  App.  Div.  542,  64  N.  Y.  Supp.  953. 
The  City  Court,  therefore,  in  my  opinion,  has  no  jurisdiction  to  pro- 
ceed with  an  action  after  the  making  of  an  order  of  interpleader; 
and,  under  these  circumstances,  even  if  the  court  has  discretionary 
power  to  make  such  an  order,  that  power  should  not  be  exercised. 

The  motion  for  an  order  of  interple;ader  is  therefore  denied. 


KRUGMAN  V.  HANOVER  FIRE  INS.  CO. 
(City  Court  of  New  York,  Special  Term.) 

CiTT  CoUirr— JUBiaDICTI0K--O]IDSB  OF  InTEBPLBADSB. 

Under  Code  Civ.  Proc.  I  820,  providing  tliat  the  court  may,  in  its  dis- 
cretion, authorize  Interpleader  by  order  in  certain  cases,  the  granting 
ef  an  order  of  interpleader  in  the  City  Court  would  transfbrm  the  action 
iftto  an  eqvitoble  one,  of  wbsich  the  court  would  haTe  no  jurisdiction, 
and  such  an  order  will  not  be  granted. 

Action  by  one  Krugman  against  the  Hanover  Fire  Insurance 
Company.  On  motion  for  an  order  of  interpleader.  Motion  de- 
nied. 

Sec  90  N.  Y.  Supp.  448. 

O'DWYER,  C.  J.  All  the  material  facts  necessary  for  an  order 
of  interpleader  under  section  820,  Code  Civ.  Proc,  are  shown  by 
the  proofs  submitted,  and,  were  it  not  for  the  decision  of  the  Ap- 
pellate Term  in  Wells  v.  The  Corn  Exchange  Bank  (March,  1904; 
Sup.)  87  N.  Y.  Supp.  480,  I  would  grant  the  defendant's  application. 
Judge  Blanchard,  writing  for  the  Appellate  Term  in  Wells  v.  The 
Corn  Exchange  Bank,  supra,  says : 
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'*The  granting  of  the  motion  for  interpleader  in  the  City  Court  wonld  have 
the  effect  of  converting  the  plaintUTs  action  at  law  into  one  in  equity  (Clark 
V.  MoBher,  107  N.  Y.  118,  14  N.  B.  96.  1  Am.  St  Rep.  798;  Dlnley  v.  McCul- 
lagh,  92  Hon,  454,  86  N.  Y.  Supp.  1007),  and  wonld  oust  the  City  Court  of 
Jurisdiction  (Lawrence  y.  Lawrence,  82  Misc.  Rep.  508,  66  N.  Y.  Supp.  893)." 

This  case  follows  the  conclusions  reached  by  Mr.  Justice  Seabury 
in  Marcus  v.  Auf ses  (March  20,1902;  City  Court,  Special  Term)  91  N. 
Y.  Supp.  397,  and  both  of  these  cases  are  in  conflict  with  Smith  v. 
The  Emigrant  Industrial  Savings  Bank  (City  Ct.  N.  Y.)  2  N.  Y. 
Supp.  617.  I  agree  with  the  learned  judges  in  so  far  as  they  declare 
that  the  effect  of  granting  an  order  of  interpleader  under  section 
820,  Code  Civ.  Proc,  is  to  convert  an  action  at  law  into  one  in 
equity,  but  I  do  not  agree  with  them  that  to  do  so  would  oust  the 
City  Court  of  jurisdiction  to  try  the  case.  I  also  agree  with  the 
claim  that  the  City  Court  has  no  jurisdiction  in  equity  except  as 
expressly  conferred,  but,  in  examining  the  statute  in  question,  I 
find  that  the  necessary  jurisdiction  has  been  conferred  thereby 
upon  the  City  Court.  Section  820,  after  providing  in  what  cases 
an  order  of  interpleader  may  be  made,  and  for  the  imposition  of 
proper  terms,  declares,  "And  thereupon  the  entire  controversy  may 
be  determined  in  the  action."  This  provision  clearly  confers  juris- 
diction to  try  the  cause  upon  the  court  having  authority  to  make 
the  order.  Section  820,  Cfode  Civ.  Proc,  is  applicable  to  the  City 
Court.  Code  Civ.  Proc.  §  3347,  subds.  4,  7 ;  Jacobs  v.  Lieberman, 
51  App.  Div.  642,  64  N.  Y.  Supp.  953.  In  the  latter  case.  Judge 
Rumsey  said  of  the  statute  under  discussion : 

"The  right  to  compel  an  Interpleader  upon  motion  is  given  by  section  820 
of  the  Code  of  Civil  Procedure,  and,  except  so  far  as  that  right  is  given  to 
common-law  courts  by  express  provision  of  the  statute,  it  is  not  given  at  all. 
Section  820,  however,  applies  only  to  the  Supreme  Court,  the  City  Court  of 
New  York,  and  the  County  Courts  (Code  Civ.  Proc  I  8347,  subds.  4-6),  and  it 
affects  the  power  of  no  other  court  than  those." 

It  therefore  appears  to  me  clear  that  the  statute  gave  the  City 
Court  power  in  a  proper  case  to  order  an  interpleader,  and  there- 
upon determine  in  the  action  the  entire  controversy.  In  view, 
however,  of  the  ruling  of  the  Appellate  Term,  which  I  am  bound 
to  follow,  I  will  deny  this  application  on  the  sole  ground  that  to 
grant  the  same  would  oust  the  court  of  jurisdiction  to  try  the  cause. 
The  defendant  may  have  a  stay  of  proceedings  pending  an  appeal 
from  the  order  to  be  entered  hereon,  if  it  desires  an  opportunity  to 
present  the  question  involved  for  a  review.  No  costs.  Settle  order 
hereon  on  two  days'  notice. 
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SCHENECTADY  CONTRACTING  CO.  ▼.  SCHENECTADY  RY.  CO.  et  al. 

(Supreme  Court,  Appellate  Diyision,  Third  Department    June  29,  1905.) 

1.  Afpeai/— Obdkb  Sustaining  Dehxtbbbb. 

An  order  sustaining  a  demurrer  is  not  appealable. 

2.  Mechanics'  Liens— Notice— Ysbification. 

A  notice  of  mechanic's  lien  which  is  not  yerifled  as  required  by  Laws 
1897,  p.  518,  c.  418,  §  9,  subd.  7,  but  instead  bears  a  certificate  of  acknowl- 
edgment, is  insufficient 

3.  Samb—Plbading— Right  to  PKBSONAii  Judgioent. 

Code  Civ.  Proc  I  3412,  relative  to  the  enforcement  of  mechanics'  liens, 
provides  that,  if  the  lienor  shall  fail  to  establish  a  valid  lien,  he  may  re- 
cover Judgment  for  such  sums  as  are  due  him,  or  which  he  might  recover 
in  an  action  on  a  contract  against  any  party  to  the  action.  Section  1207 
declares  that  where  no  answer  is  interposed  the  Judgment  shall  not  be 
more  favorable  to  the  plaintiff  than  that  demanded  in  the  complaint 
Section  488  provides  that  a  defendant  may  demur  when  the  complaint 
does  not  state  a  cause  of  action.  The  complaint  in  an  action  to  enforce 
a  mechanic's  lien  stated  facts  which  were  insufficient  to  sustain  an  ac^ 
tion  for  foreclosure  of  a  lien,  but  which  were  sufficient  to  Justify  a  person- 
al Judgment,  and  prayed  that  plaintiff  might  have  such  further  Judgment 
as  might  be  necessary  to  protect  Its  rights,  but  did  not  in  t^rms  ask  for 
a  personal  Judgment  The  defendant  demurred.  Held  that,  notwith- 
standing the  absence  of  any  prayer  for  personal  Judgment,  the  complaint 
stated  a  cause  of  action  for  such  a  Judgment  as  against  a  demurrer  on  the 
ground  that  no  cause  of  action  was  stated. 

Appeal  from  Special  Term,  Schenectady  County. 

Action  by  the  Schenectady  Contracting  Company  against  the 
Schenectady  Railway  Company  and  another.  From  a  judgment  for 
defendants,  plaintiff  appeals.     Reversed. 

Appeal  by  the  plaintiflT  from  an  order  of  the  Schenectady  Special  Term 
dated  November  12,  1904,  and  entered  in  the  office  of  the  clerk  of  said  county 
on  that  day,  sustaining  the  demurrer  of  the  defendant  Gest,  to  the  plaintiff's 
complaint,  and  also  from  an  interlocutory  Judgment  dated  November  18,  1904, 
and  entered  in  the  office  of  the  clerk  of  said  county  on  that  day,  sustaining 
said  demurrer.  The  action  is  brought  to  foreclose  an  alleged  mechanic's 
lien  filed  by  the  plaintiff,  as  a  subcontractor,  against  the  defendant  Schenec- 
tady Railway  Company,  the  owner  of  the  property  upon  which  materials 
were  furnished  and  labor  performed,  and  against  the  defendant  Guy  M.  Gest,- 
the  contractor.  The  notice  of  Hen  was  not  verified.  In  place  of  the  verifica- 
tion, the  plaintiff  attached  a  certificate  of  acknowledgment 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

Everett  Smith  (John  D.  Miller,  of  counsel),  for  appellant. 

Harriman  &  Fessenden  (James  D.  Fessenden,  of  counsel),  for 
Guy  M.  Gest,  respondent. 

CHASE,  J.  The  appeal  from  the  order  should  be  dismissed. 
Rowe  V.  Rowe  (Sup.)  92  N.  Y.  Supp.  491. 

The  statute  (section  9,  subd.  7,  c.  418,  p.  618,  of  the  Laws  of  1897) 
requires  that  the  notice  of  lien  must  be  verified  by  the  lienor,  or 
his  agent,  to  the  effect  that  the  statements  therein  contained  are 
true,  to  his  knowledge,  except  as  to  the  matters  therein  stated  to  be 
alleged  on  information  and  belief,  and  that,  as  to  those  matters,  he 
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believes  it  to  be  true.  The  notice  of  mechanic's  lien  must  sub> 
stantially  comply  with  the  statute  which  authorizes  the  lien.  Toop 
V.  Smith,  181  N.  Y.  283,  73  N.  E.  1113.  The  notice  of  lien  filed  by 
the  plaintiff  does  not  substantially  comply  with  the  statute,  and  it 
is  consequently  insuificient  to  create  a  lien. 

The  ground  of  the  respondent's  demurrer  to  the  plaintiff's  com- 
plaint is  ''that  the  said  complaint  does  not  contain  facts  sufficient 
to  constitute  a  cause  of  action."  Although  the  facts  stated  in  the 
complaint  are  insufficient  to  sustain  an  action  for  the  foreclosure 
of  a  mechanic's  lien,  yet  the  facts  as  therein  stated  are  sufficient 
to  sustain  a  common-law  action  by  the  plaintiff  against  the  re- 
spondent for  labor  performed  and  materials  furnished  pursuant  to 
a  contract  between  them.  Section  3412  of  the  Code  of  Civil  Pro- 
cedure, relating  to  the  enforcement  of  mechanics'  liens,  provides : 

''If  the  lienor  shall  fail,  for  any  reason,  to  establish  a  Talld  lien  in  an  ac- 
tioD  tinder  the  proyisions  of  this  title,  he  may  recorer  judgment  therein  for 
such  sums  as  are  dtie  him,  or  which  he  might  recover  in  an  action  on  a  con- 
tract against  any  party  to  the  action." 

The  Court  of  Appeals,  in  Bradley  &  Currier  Co.  v.  Pacheteau, 
175  N.  Y.  492,  67  N.  E.  1080,  has,  in  effect,  held  that  when  it  is  de- 
termined that  a  notice  is  ineffectual  to  establish  a  mechanic's  lien 
the  plaintiff  may  nevertheless  recover  a  personal  judgment  under 
his  claim  for  a  deficiency.  Ryan  v.  Train,  95  App.  Div.  73,  88  N.  Y. 
Supp.  441.  Respondent  substantially  conceded  that  the  facts  al- 
leged in  the  complaint  are  sufficient  to  sustain  a  personal  judgment 
against  him  if  a  personal  judgment  had  been  asked  in  the  demand 
for  judgment.  The  plaintiff,  in  its  demand  for  judgment,  asks  for 
the  establishment  of  the  lien,  the  foreclosure  thereof,  the  sale  of  the 
premises  described  therein,  and  the  application  of  the  proceeds  of 
sale  to  the  payment  of  the  lien  and  interest,  together  with  the  ex- 
penses of  the  sale  and  the  costs  of  the  action.    It  further  asks : 

"(4)  That  plaintiff  have  judgment  against  the  defendant  Guy  M.  Gest  for 
any  deficiency  that  may  remain  due  it  after  such  sale.  (5)  That  plaintiff  may 
have  such  further  judgment,  decree,  or  order  as  may  be  necessary  to  protect 
its  rights  in  the  premises." 

There  is  a  lack  of  harmony  among  the  decisions  of  the  courts 
of  this  state  on  the  question  as  to  whether  a  demurrer  should  be 
sustained  if  the  facts  alleged  in  the  complaint  constitute  a  cause 
of  action,  but  are  insufficient  to  sustain  the  judgment  demanded  in 
the  complaint.  Where  no  answer  is  interposed,  it  is  provided  by 
the  Code  of  Civil  Procedure  (section  1207)  that  the  judgment  shall 
not  be  more  favorable  to  the  plaintiff  than  that  demanded  in  the 
complaint.  Section  488  of  the  Code  of  Civil  Procedure  provides 
when  a  defendant  may  demur  to  a  complaint.  It  does  provide  that 
a  defendant  may  demur  to  a  complaint  when  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  but  it  does  not  provide  for 
a  demurrer  when  such  facts  are  stated,  but  the  demand  for  judg- 
ment does  not  ask  the  relief  to  which  the  facts  thus  stated  entitle 
the  plaintiff.  The  right  to  demur  by  reason  of  the  failure  of  the 
plaintiff  to  demand  the  specific  judgment  to  which  he  is  entitled  has 
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never  been  given  by  statute  in  this  state.     See  6  Ency.  Plead.  & 
Prac.  350.     It  is  said  in  Mackey  v.  Auer,  8  Hun,  180-183 : 

"WheneTer  the  complaint  contains  allegations  of  fact  which,  if  proved 
upon  a  trial  after  Issue  of  fact  Joined,  would  entitle  the  plaintiff  to  some  re- 
lief, either  legal  or  equitable,  a  demurrer  on  the  ground  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action  wUl  not  be  up- 
held. The  defendant  cannot  demur  to  the  prayer  for  relief.  He  must  demur 
to  the  facts  alleged,  and,  to  sustain  his  demurrer,  he  must  show  that  upon 
those  facts  the  plaintiff  cannot  have  any  relief  at  the  hands  of  the  court; 
and  it  is  not  sufficient  for  Mxi  to  show  that  the  relief  upon  6U<4i  facts  could 
not  be  that  asked  for  by  the  complaint  The  right  to  demur  is  not  glv^i  by 
the  Ckxle  on  the  ground  that  the  complaint  does  not  state  facts  sufficient  to 
entitle  the  plaintiff  to  the  relief  demanded  therein,  but  on  the  ground  that 
the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  action; 
that  is,  any  cause  of  action." 

In  Parker  v.  Pullman  &  Co.,  36  App.  Div.  208,  217,  66  N.  Y.  Supp. 
734,  740,  the  court  say : 

**The  right  of  the  defendant  to  test  jurisdiction  by  demurrer  depends 
partly  upon  sections  481  and  1207  of  the  Code  of  Civil  Procedure.  The 
former  provides  that  a  complaint  must  contain,  first,  the  title  of  the  action, 
the  name  of  the  court,  and  the  names  of  the  parties ;  second,  a  statement  of 
the  facts  constituting  the  cause  of  action ;  and,  third,  *a  demand  of  the  Judg- 
ment to  which  the  plaintiff  supposes  himself  entitled.'  But  this  does  not 
mean  that  the  plaintiff  may  not  have  any  other  Judgment  than  he  demands, 
although  section  1207  provides  that  where  there  Is  no  answer  the  Judgment 
shall  not  be  more  favorable  to  the  plaintiff  than  he  has  demanded  in  his  com- 
plaint. This  clearly  relates  not  to  an  action  where  a  demurrer  has  been 
interposed,  but  to  one  where  a  Judgment  is  to  be  entered  by  default,  and  the 
reason  is  plain.  A  party  may  be  willing  to  permit  a  Judgm^it  by  default, 
not  more  favorable  than  that  which  Is  demanded  in  the  complaint ;  but  when 
he  demurs,  as  in  the  present  instance,  his  claim  is  that  the  plaintiff  is  en- 
titied  to  no  relief  whatever  on  the  allegations  of  the  complaint,  for  the  de- 
murrer here  is  that  the  'complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action';  in  other  words,  that  the  plaintiff  is  entitled  to  no  Judg- 
ment whatever." 

There  are  very  many  reported  cases  on  this  subject,  and  the  views 
expressed  are  conflicting.  See  Bailey's  Code  Pleading  &  Practice 
(2d  Ed.)  pp.  326-330.  The  position  taken  by  the  court  in  the  two- 
cases  from  which  I  have  quoted  seems  to  me  to  be  logical  and  in 
accordance  with  the  plain  language  of  the  Code  provisions  relating 
to  demurrers. 

It  is  unnecessary  to  say  that  a  demurrer  may  not  be  sustained 
in  some  cases  where,  in  considering  the  demand  for  judgment  in  ' 
connection  with  the  allegations  of  the  complaint,  it  may  be  fairly 
said  that  the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  See  Hasbrouck  v.  New  Paltz,  etc.,  Traction 
Co.,  98  App.  Dhr.  563,  90  N.  Y.  Supp.  977. 

In  this  case,  in  view  of  the  said  section  3412  of  the  Code  of  Civil 
Procedure,  expressly  providing  that,  if  the  lienor  fails  to  establish 
a  valid  lien  in  an  action  under  title  3  of  chapter  23  of  the  Code  of 
Civil  Procedure,  he  may  recover  judgment  as  in  an  action  on  con- 
tract against  any  party  to  the  action,  and  in  view  of  the  fact  that 
plaintiff,  in  addition  to  demanding  judgment  for  the  foreclosure  of 
the  lien  and  for  a  judgment  against  the  respondent  for  deficiency, 
has  also  demanded  such  further  judgment  as  may  be  necessary  to 


Digitized  byCjOOQlC 


404  94  NBW  TORK  SUPPLBMBNT  (Sup.  Ct. 

Mid  128  New  York  State  Reporter 

protect  Its  rights,  it  should  be  held  that  such  demand  fairly  includes 
a  personal  judgment  in  accordance  with  said  section  3412  of  the 
Code  of  Civil  Procedure,  or  at  least  that  a  demurrer  to  the  complaint 
on  the  ground  that  it  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action  should  not  be  sustained.  See  Steuerwald  v.  Gill, 
85  App.  Div.  605,  83  N.  Y.  Supp.  396. 

The  appeal  from  the  order  should  be  dismissed,  and  the  interloc- 
utory judgment  should  be  reversed,  with  costs,  and  the  demurrer 
overruled,  with  costs,  with  leave  to  the  respondent  to  plead  over 
on  payment  of  the  costs.    All  concur. 


REICH  T.  COCHRAN  et  al.  (two  cases). 
(Supreme  0)i]rt,  Appellate  Diylsion,  First  Department    February  10,  1905.) 

1.  JUDOICENTS— COIXATEBAL  ATTACK— JUBISDICTION. 

Where  tbe  petition  in  dispossess  proceedings  was  sufficient  to  confer 
jurisdiction  and  all  proceedings  as  shown  by  the  record  regular  on  their 
face,  the  Judgment  could  not  be  collaterally  attacked  on  the  ground  that 
the  court  was  without  jurisdiction  because  no  demand  for  the  payment  of 
the  rent  due  was  in  fact  made. 

2.  Sams— Fbaud— Findings— Eftbot. 

In  an  action  to  set  aside  a  judgment  for  fraud  in  its  procurement,  a  find- 
ing that  by  reason  of  certain  facts  defendant  ''fraudulently  took  and  ob- 
tained an  imfalr  advantage  over  plaintiflC"  did  not  amount  to  a  finding  that 
the  Judgment  was  obtained  by  fraud. 

3.  Same— Evidence. 

In  a  suit  to  set  aside  a  judgment  of  dispossession  in  a  summary  pro- 
ceeding on  the  ground  that  it  was  obtained  by  fraud  it  was  shown  that 
the  proceeding  was  in  fact  begun  before  expiration  of  the  10  days  allowed 
by  statute  for  the  payment  of  rent  after  it  becomes  due,  but  the  judg- 
ment was  not  rendered  till  after  the  expiration  of  the  10  days.  It  also 
appeared  that  the  affidavit  of  service  of  a  demand  for  rent  on  the  ten- 
ant was  false,  but  there  was  no  showing  that  either  the  affiant  or  the  laud- 
lord  Isnew  it  to  be  so.  Held  insufficient  to  show  fraud  in  obtaining  the 
judgment 

4.  Same— Neglige  NOB  of  ArroBNEr. 

Negligence  of  the  defeated  party's  attorney  not  Involving  collusion  or 
fraud  is  not  ground  for  setting  aside  the  judgment  in  separate  action 
brought  for  that  purpose. 

5.  ATTOBNETS— AUTHOBITT— Appeabance. 

An  attorney  has  authority  to  empower  another  attorney  to  appear  for 
him,  and  the  client  is  bound  by  such  an  appearance. 
0*Brien,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Actions  by  Lorenz  Reich  against  William  F.  Cochran.  Pending  the 
actions  defendant  died,  and  Eva  S.  Cochran  and  others,  as  executors, 
were  substituted.  From  a  judgment  (86  N.  Y.  Supp.  247)  for  plaintiff, 
both  parties  appeal.  Affirmed  as  to  plaintiff  and  reversed  as  to  de- 
fendant. 

See  88  N,  Y.  Supp.  1115. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH.  McLAUGH- 
LIN,  O'BRIEN,  and  INGRAHAM,  JJ. 

Alton  B.  Parker,  for  plaintiff. 

Samuel  Untermyer,  for  defendants.  Digjtfzed  byC^OOQlc 
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HATCH,  J.  This  action  was  commenced  by  the  service  of  a  sum- 
mons and  complaint  on  the  18th  day  of  January,  1889.  A  second  ac- 
tion was  brought  on  or  about  the  22d  day  of  March,  1901,  and  on  the 
12th  day  of  June  of  that  year  two  actions  were  consolidated.  In  both 
of  these  actions  Lorenz  Reich  was  and  still  is  the  plaintiff.  William 
F.  Cochran  was  the  defendant  therein  until  the  27th  day  of  December, 
1901,  when  he  died  testate,  and  thereafter  his  executors  were  sub- 
stituted as  defendants  herein.  Both  actions  were  brought  to  set  aside 
certain  leases,  agreements,  bonds  and  mortgages,  orders  and  judg- 
ments entered  in  favor  of  the  defendant  Cochran  and  against  the  plain- 
tiff. The  plaintiff  claims  that  by  reason  thereof  he  has  been  deprived 
of  title  to  the  leasehold  premises  described  in  the  complaint.  The 
judgment  in  this  action  has  vacated  and  set  aside  certain  agreements 
made  between  the  original  parties  to  the  action,  and  through  which 
William  F.  Cochran  came  into  possession  of  the  premises  known  as 
the  "Cambridge  Hotel,"  on  the  southwest  comer  of  Fifth  avenue  and 
Thirty-Third  street,  in  the  city  of  New  York.  It  further  provided  that 
the  plaintiff  should  be  restored  to  the  possession  of  the  said  premises. 
It  also  vacated  and  set  aside  numerous  judgments  and  orders  obtained 
by  Cochran  against  the  plaintiff,  and  restrains  the  defendants  from 
availing  themselves  of  certain  other  judgments  in  Cochran's  favor. 
The  judgment  also  provides  that  an  accounting  be  had  between  the 
parties,  and  that  the  plaintiff,  within  six  months  after  the  entry  of  final 
judgment,  pay  to  the  defendants  any  balance  that  may  be  found  due 
from  the  plaintiff  upon  such  accounting.  The  defendants  have  ap- 
pealed from  the  whole  of  the  interlocutory  judgment  and  the  plaintiff 
from  so  much  thereof  as  imposed  terms  and  provided  for  the  account- 
ing. The  numerous  agreements  which  were  made  between  the  orig- 
inal parties  to  this  action,  the  relations  established  thereby,  and  the  va- 
rious forms  in  which  the  litigation  has  assumed,  arising  out  of  such 
agreements  and  relations,  have  complicated  the  facts,  and  accumulated 
a  record  in  this  action  of  formidable  proportions.  We  do  not  find  it 
necessary  to  state  at  this  time  in  chronological  order  the  events  which 
have  happened  from  the  inception  of  the  engagement  between  the 
original  parties  to  the  present  interlocutory  judgment.  We  shall  con- 
tent ourselves  by  a  statement  of  such  facts  as  are  essential  to  the  de- 
velopment of  the  reasons  which  control  our  judgment  in  logical  order 
of  discussion. 

We  have  no  hesitancy  in  announcing  that  the  agreement  between  the 
parties  resulting  in  the  loan  of  $130,000  by  Cochran  to  Reich  constituted 
usury,  and  was  therefore  void.  The  undisputed  facts  in  that  connec- 
tion show  that  when  Reich  applied  to  Cochran  to  increase  the  loan  of 
$100,000  to  $130,000  Cochran  first  flattered  Reich  upon  the  bargain 
which  he  had  secured  in  obtaining  the  leasehold  interest,  and  the  large 
amount  of  money  which  he  could  make  therefrom.  Having  produced 
a  proper  frame  of  mind  in  Reich  as  to  the  large  value  of  his  lease,  and 
regarding  his  absolute  necessity  of  procuring  a  loan  in  order  to  make 
it  available,  he  suggested  to  him  that,  in  addition  to  the  6  per  cent,  in- 
terest reserved  upon  the  loan,  he  should  also  give  to  Cochran  a  cer- 
tain suite  of  rooms  in  the  hotel,  the  rental  value  of  which  was  $5,000 
a  year,  free  of  rent,  during  the  existence  of  their  relations  in  connec- 
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tion  with  the  lease.  This  was  assented  to  by  Reich.  The  agreement 
was  carried  out,  and  Cochran,  after  the  construction  of  the  hotel,  oc- 
cupied the  suite  of  rooms  free  of  rent,  and  when  not  in  such  occupa- 
tion received  the  proceeds  therefrom  during  the  whole  period  of  time 
that  Reich  occupied  the  hotel.  We  agree  with  the  learned  court 
below  that  this  transaction  was  usurious  and  void.  We  also  agree 
that  the  evidence  justified  the  court  below  in  finding  that  the  sub- 
sequent proceedings  had  between  these  parties,  even  though  man- 
ifested by  formal  articles  of  copartnership,  were  used  and  intended 
to  be  used  as  mere  covers  for  the  exaction  of  usurious  rates  of 
interest.  Every  agreement  entered  into  between  the  parties,  how- 
ever ostensible  the  statement  of  relationship,  whether  as  partner 
or  otherwise,  secured  from  Reich  interest  upon  all  moneys  ad- 
vanced, including  the  $25,000  contributed  by  Cochran  to  the  special 
partnership;  and  the  same  was  augmented  by  bonuses  and  commis- 
sions paid  either  to  Cochran  or  his  relatives  or  to  his  attorney.  It  is 
not  needful  that  we  further  advert  to  the  facts  in  this  connection.  The 
learned  court  below  has  made  a  lucid  and  painstaking  statement  of 
these  transactions  in  the  findings  which  it  made  and  in  the  opinion 
which  it  delivered.  We  have  no  hesitation  in  asserting  that  the  evi- 
dence is  abundant  to  justify  the  conclusion  reached  by  the  court  that 
the  transaction  was  usurious  in  its  diaracter,  and  therefore  void. 

Reaching  this  conclusion,  we  are  called  upon  to  consider  the 
effect  of  the  orders,  judgments,  and  other  proceedings  which  re- 
sulted ultimately  in  the  dispossession  of  Reich  from  flie  leasehold 
premises.  Through  an  innumerable  number  of  agreements  and 
exactions  Cochran  had  become  possessed  of  title  by  assignment 
from  Reich  to  the  leasehold  estate,  and  also  by  bill  of  sale  had 
become  the  owner  of  the  furniture  and  fixtures  in  the  hotel.  On 
the  1st  day  of  February,  1888,  he  made  what  purported  to  be  a 
lease  of  the  leasehold  premises  and  of  the  furniture  and  fixtures  in 
the  hotel  to  Reich,  and  on  the  same  date  executed  an  agreement, 
whereby,  upon  certain  terms  therein  specified,  Reich  was  to  be 
permitted  to  repurchase  the  premises.  Upon  the  face  of  these  in- 
struments the  relation  established  between  Cochran  and  Reich  was 
that  of  landlord  and  tenant.  On  the  19th  day  of  September,  189] 
Cochran  claimed  that  Reich  was  in  default  in  the  payment  of  taxc 
secured  to  be  paid  by  the  lease,  and  on  that  day  he  commenced 
summary  proceedings  in  the  District  Court  of  the  city  of  New 
York  for  the  purpose  of  obtaining  possession  of  the  premises,  based 
upon  such  default.  The  taxes  were  subsequently  paid,  and  the 
proceeding  discontinued.  Thereafter  Cochran  brought  a  suit  against 
Reich  in  the  Supreme  Court  in  Westchester  county  upon  a  note 
given  by  Reich  to  secure  payment  of  rent  due  under  the  lease.  In 
that  action  Reich  interposed  an  answer,  setting  up  as  a  defense  that 
the  lease  was  part  of  a  transaction,  which  rendered  it  a  mortgage, 
and  that  the  same  was  usurious  and  void.  This  suit  was  never 
tried.  On  November  5,  1891,  an  action  was  commenced  by  Reich 
against  Cochran  in  the  Supreme  Court,  New  York  county,  wherein 
he  demanded  judgment  that  two  certain  mortgages  executed  by 
Reich  to  Cochran  be  declared  usurious  and  void,  that  the  Cochran 
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lease  to  him  be  declared  a  mortgage,  and  that  Cochran  be  restrain- 
ed from  taking  summary  or  other  proceedings  to  obtain  possession 
of  the  leasehold  premises.  On  ^fovember  7,  1891,  a  motion  was 
made  in  that  action  to  obtain  an  injunction  restraining  Cochran 
from  instituting  summary  proceedings  for  nonpayment  of  rent. 
The  motion  came  on  to  be  heard  before  Mr.  Justice  Lawrence  in  the 
Supreme  Court,  The  transactions  between  the  parties  were  re- 
ferred to  upon  that  motion,  but  were  not  made  a  part  of  the  papers. 
Thereupon  the  court  requested  that  the  agreement  setting  forth 
the  facts  concerning  the  rate  of  interest  which  had  been  exacted 
and  the  recompense  which  Cochnm  had  received  for  his  interest  in 
the  premises  be  submitted  to  it.  The  attorney  for  Reich  undertook 
to  produce  such  papers,  but  neglected  to  so  produce  them,  and  the 
motion  was  subsequently  denied.  On  the  26th  day  of  December, 
1891,  and  in  May,  1892,  respectively,  separate  proceedings  were 
instituted  by  Cochran  in  the  District  Court  of  New  York  City  to 
dispossess  Reich  for  nonpayment  of  rent.  In  each  case  upon  the 
return  of  the  precept  Reich  paid  the  rent  under  protest,  claiming 
that  the  sums  reserved  were  usurious  exactions.  In  each  of  these 
cases,  as  well  as  in  tlie  summary  proceedings  instituted  *for  the 
nonpayment  of  taxes,  at  the  conclusion  thereof  Cochran  set  up 
by  way  of  supplemental  answer  the  institution  of  the  proceedings 
and  that  thereunder  the  rent  had  been  paid.  On  the  9th  day  of 
August,  1892,  the  rent  secured  by  the  lease  not  having  been  paid 
on  the  1st  of  August,  Cochran  presented  a  petition  dated  that  day 
to  the  District  Court  of  the  City  of  New  York,  praying  for  the 
removal  of  Reich  from  the  leasehold  premises  because  of  nonpay- 
ment of  rent  alleged  to  be  due  under  the  lease.  Upon  this  petition 
the  court  issued  a  precept  under  date  of  August  12,  1892,  returnable 
upon  the  17th  of  August  thereafter,  at  9  o'clock  in  the  forenoon, 
requiring  Reich  to  move  from  the  leasehold  premises  or  show  cause 
why  possession  thereof  should  not  be  delivered  to  Cochran.  Upon 
the  return  day  of  the  precept  the  attorney  for  Reich  appeared  at 
the  District  Court  room  where  the  precept  was  made  returnable, 
before  the  court  convened.  He  did  not  wait  for  the  judge  to  arrive, 
but  left  the  courtroom,  and  as  he  was  passing  out  he  requested  one 
Hewitt,  a  lawyer,  but  a  stranger  to  the  attorney,  and  whom  he  had 
never  met,  when  the  case  was  called  on  the  calendar,  to  ask  for  an 
adjournment.  Hewitt  remained,  and  when  the  case  was  called 
applied  for  an  adjournment,  which  was  objected  to  by  Cochran, 
and  thereupon  the  court  refused  to  grant  the  same,  and  directed 
that  a  final  order  issue  in  the  proceedings  in  favor  of  Cochran,  but 
directed  that  a  stay  of  proceedings  should  be  had  until  the  next 
day.  Reich  at  this  time  was  out  of  town,  and  had  been  from  July 
31,  1892.  Upon  the  evening  of  August  17th  he  received  a  telegram 
from  his  attorney,  requesting  his  immediate  return  to  the  city.  He 
complied  with  this  request,  but  could  not  find  his  attorney  until 
the  next  day,  when  he  was  informed  that  he  would  have  to  pa> 
Cochran  the  rent  then  claimed  to  be  due,  amounting  to  the  sum 
of  $13,289,  which  he  paid,  as  before,  under  protest.  The  attorney 
did  not  inform  Reich  that  a  final  order  had  been  issued  in  the  sum- 
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mary  proceedings,  and  the  latter  had  no  knowledge  of  such  fact. 
Upon  the  10th  day  of  November,  1892,  Cochran  filed  a  supplemen- 
tal answer  in  the  action  of  Reich  against  Cochran,  wherein,  as  a 
separate  defense,  he  set  up  the  history  of  the  last  summary  pro- 
ceeding, alleged  that  the  demand  for  rent  and  the  precept  issued 
upon  the  petition  therein  were  made  and  served  personally  upon 
Reich  in  New  York  City ;  that  the  latter  was  represented  in  court 
by  his  attorney ;  that  a  final  order  was  issued  in  the  summary  pro- 
ceedings, which  directed  judgment  in  favor  of  Cochran,  and  judg- 
ment was  thereupon  so  rendered ;  that  Cochran  have  possession  of 
the  premises,  and  that  a  warrant  issue  to  remove  Reich  and  to  put 
Cochran  in  full  possession  of  the  hotel;  that  a  stay  was  granted 
until  the  following  day,  at  which  time  Reich  paid  said  judgment, 
and  Cochran  accepted  it  in  payment  of  rent  due  and  in  satisfaction 
thereof.  No  appeal  was  taken  from  the  judgment  or  order  in  the 
summary  proceedings  at  that  time.  In  November,  1892,  Cochran 
commenced  another  summary  proceeding  for  the  purpose  of  collect- 
ing rent  under  the  lease,  and  in  answer  thereto  the  attorney  for 
Reich  set  up  as  a  defense  that  the  Cochran  lease  was  a  part  of  a 
transaction  constituting  a  mortgage,  and  that  the  same  was  usu- 
rious and  void.  After  one  adjournment  Cochran  discontinued  the 
proceeding,  and  no  trial  was  ever  had.  On  the  6th  day  of  Febru- 
ary, 1893,  the  trial  of  the  case  of  Reich  v.  Cochran  was  commenced 
before  Mr.  Justice  Ingraham  sitting  at  Special  Term.  Before  any 
testimony  was  taken,  question  was  raised  as  to  the  effect  of  Ae 
final  order  obtained  upon  the  17th  day  of  August,  1892,  in  the  sum- 
mary proceedings,  set  up  as  a  defense  in  the  answer;  it  being  then 
claimed  that  such  determination  constituted  a  valid,  binding  adju- 
dication, that  the  Cochran  lease  was  valid,  and  that  the  conven- 
tional relation  of  landlord  and  tenant  existed  between  Cochfan  and 
Reich.  Upon  motion  to  dismiss  the  complaint  upon  this  ground 
the  parties  made  the  following  stipulation  in  open  court : 

*'For  the  purposes  of  this  motion  it  Is  conceded  that  In  August  last  a  pro- 
ceeding was  instituted  in  the  Sixth  Judicial  District  Court  in  the  City  of  New 
York,  whereby  this  defendant  sought  to  dispossess  the  plaintiff  on  the  ground 
that  there  was  a  certain  amount  of  rent  due  under  the  lease  that  is  sot  up 
in  the  complaint,  and  that  such  proceedings  were  had  on  the  17th  of  August, 
1892,  a  judgment  was  entered  in  favor  of  the  petitioner  that  said  petitioner 
have  possession  of  the  premises  therein  described  by  reason  of  the  nonpayment 
of  the  tenant's  rent,  and  that  a  warrant  Issue  to  remove  the  said  tenant  and 
all  persons  from  the  said  premises,  and  to  put  the  petitioner  in  full  posses- 
sion thereof;  that  subsequently  this  plaintiff  paid  the  amount  stated  in  the 
petition  as  claimed  to  be  due  for  rent" 

The  Court  of  Appeals,  in  passing  upon  the  effect  of  this  stipula- 
tion, said: 

"We  think,  when  properly  construed,  this  stipulation  must  be  regarded  as 
an  admission  that  a  proper  and  valid  judgment  was  entered  in  favor  of  the 
petitioner.  Under  the  circumstances  we  are  of  the  opinion  that  the  plaintiff 
is  not  in  a  position  to  raise  any  question  as  to  the  regularity  or  validity  of 
that  judgment"  Reich  v.  Cochran,  151  N.  Y.  122,  45  N.  B.  867,  37  L.  R.  A. 
805,  56  Am.  St.  Rep.  607. 

Upon  this  stipulation  and  the  proceedings  the  Supreme  Court  de- 
termined that  the  judgment  or  order  of  the  District  Court  of  the  City 
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of  New  York  was  res  adjudicata  as  to  the  relation  of  landlord  and  ten- 
ant and  the  validity  of  the  lease,  and  thereupon  dismissed  the  complaint 
Thereafter  the  attorney  for  Reich  made  a  motion  in  the  District  Court 
to  have  the  default  taken  on  the  17th  day  of  Au^st,  1892,  reopened 
for  the  purpose  of  allowing  Reich  to  have  a  trial  upon  the  merits.  The 
motion  was  denied  by  the  District  Court  upon  the  sole  ground  that  the 
court  was  without  jurisdiction  to  grant  the  motion.  This  decision  was 
made  on  or  about  the  21st  day  of  March,  1893.  On  the  same  date  the 
attorney  for  Reich  appealed  from  such  order  to  the  Appellate  Term  of 
the  Supreme  Court.  No  return  by  the  court  was  filed  thereto  until 
March  12,  1896,  and  the  appeal  was  not  brought  on  for  argument  until 
June,  1897.  In  that  year  the  final  order  was  affirmed,  and  the  appeal 
from  the  order  denying  the  motion  to  open  the  default  was  dismissed, 
both  the  final  order  and  the  order  denying  the  motion  having  been 
brought  up  by  the  appeal.  The  ground  of  the  court's  judgment,  as 
expressed  in  its  opinion,  was  that  the  proceedings  resulting  in  the  final 
order  were  regular  upon  their  face;  that  it  was  not  made  to  appear 
that  Hewitt's  appearance  was  not  authorized ;  and  that  while  the  mar- 
shal's return  of  service  to  the  precept  was  attacked,  yet  that  such  attack 
was  fully  met  by  affidavits  produced  by  the  landlord.  The  appeal  from 
the  order  refusing  to  open  the  default  was  dismissed  for  want  of  power 
in  the  District  Court  to  grant  the  motion.  Cochran  v.  Reich,  20  Misc. 
Rep.  593,  46  N.  Y.  Supp.  441.  On  March  8,  1893,  Reich,  acting  un- 
der the  advice  of  his  attorney,  appealed  to  the  General  Term  of  the 
Supreme  Court  from  the  judgment  entered  in  the  action  of  Reich 
against  Cochran,  and  on  such  appeal  the  judgment  was  affirmed. 
Reich  v.  Cochran,  74  Hun,  651,  26  N.  Y.  Supp.  443.  From  this  judg- 
ment an  appeal  was  taken  to  the  Court  6f  Appeals.  Thereunder  the 
attorney  for  Reich  sought  to  attack  the  final  order  made  by  the  Dis- 
trict Court  on  the  17th  day  of  August,  1892,  as  invalid.  The  Court  of 
Appeals  affirmed  the  judgment,  and  held  that  the  latter  question,  not 
having  been  raised  in  the  court  below,  would  not  be  considered  for  the 
first  time  on  appeal.  Reich  v.  Cochran,  151  N.  Y.  122,  45  N.  E.  367, 
37  L.  R.  A.  805,  56  Am.  St.  Rep.  607.  On  March  10,  1893,  the  attor- 
ney for  Reich  procured  an  order  in  the  action  of  Reich  v.  Cochran  di- 
recting the  latter  to  show  cause  upon  March  15,  1893,  why  the  judg- 
ment that  was  had  in  that  case  should  not  be  opened,  and  Reich  be  per- 
mitted to  attack  the  final  order  of  the  District  Court  made  on  the  17th 
of  August,  1892.  It  was  set  out  in  the  motion  papers  accompanying 
the  order  that  no  process  in  the  summary  proceedings  had  been  served 
upon  Reich  under  which  the  final  order  was  granted.  This  motion 
was  not  argued  under  the  order  to  show  cause  until  after  other  final 
orders  were  procured  in  summary  proceedings  brought  by  Cochran 
against  Reich  in  the  District  Court.  On  or  about  June  30,  1893,  Mr. 
Justice  Ingraham  denied  a  motion  to  open  the  judgment  in  the  case 
of  Reich  against  Cochran,  heard  upon  the  return  of  the  order  to  show 
cause.  Nothing  was  made  to  appear  upon  this  motion,  showing  an 
excuse  for  not  making  an  objection  to  the  record  of  the  District  Court 
when  the  same  was  being  considered  by  the  justice,  and  no  attempt 
was  made  to  show  that  the  District  Court  was  without  jurisdiction, 
nor  was  any  attempt  made  to  make  it  appear  at  that  time  that  Reich 
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was  not  in  the  city  of  New  York  when  the  proceedings  wherein  Ac 
iBrst  final  order  was  granted  were  mstituted.  In  March,  1898,  Reich's 
attorney  prepared  a  summons  and  complaint  in  a  new  action  to  be 
brought  by  Reich  against  Cochran,  also  moving  affidavits  and  an  order 
to  show  cause,  and  prepared  to  make  a  motion  under  such  order  to  set 
aside  and  enjoin  the  institution  of  all  summary  proceedings  pending  the 
action  to  be  brought  for  the  purpose  of  reopening  the  judgment  ob- 
tained in  Reich  against  Cochran.  The  complaint  therein  set  out  a  full 
history  of  all  the  proceedings  leading  up  to  the  first  final  order  of  dis- 
possession ;  that  Reich  was  not  served  with  any  demand  for  the  pay- 
ment of  rent,  and  that  he  was  absent  from  the  city  during  the  whole 
period.  These  papers,  although  prepared,  were  never  served,  and  no 
action  was  begun.  In  February  and  March,  1893,  Cochran  commenced 
two  separate  summary  proceedings  against  Reich  in  the  District  Court 
for  the  recovery  of  the  leasehold  premises.  Precepts  were  issued,  and 
on  the  return  day  thereof,  at  the  request  of  Reich,  his  attorney  filed 
answers  in  each,  setting  up  that  the  Cochran  lease  was  executed  as  se- 
curity for  a  loan,  and  that  the  same  was  usurious  and  void.  The  issues 
thus  joined  were  tried  in  each  proceeding.  The  Supreme  Court  judg- 
ment rendered  in  Reich  v.  Cochran  was  introduced  in  evidence,  and 
such  judgment  was  held  to  be  res  adjudicata  and  final  orders  were 
entered  in  the  two  District  Court  proceedings  awarding  posses- 
sion of  the  premises  to  Reich,  and  upon  the  17th  day  of  March, 
1893,  Reich  was  dispossessed  and  Cochran  was  put  in  possession 
of  the  Cambridge  Hotel  property.  Thereafter  an  appeal  was 
taken  from  these  final  orders  to  the  Appellate  Term  of  the  Su- 
preme Court,  but  they  were  not  brought  on  for  argument  until 
Tune,  1897,  when  they  were  affirmed  by  an  order  of  the  Appellate 
Term,  entered  on  the  29th  day  of  September,  1897.  Cochran  v. 
Reich,  20  Misc.  Rep.  623,  46  N.  Y.  Supp.  443.  Cochran  also 
brought  two  actions  against  Reich  and  his  wife  upon  promissory 
notes  given  by  them  for  the  payment  of  rent  reserved  under  the 
term  of  the  (Joclhran  lease,  and  Reich,  through  his  attorney,  put 
in  an  answer  and  set  up  as  a  defense  that  they  were  given  as  a 
part  of  the  usurious  transaction  above  referred  to.  These  actions 
were  referred,  and  the  referee  before  whom  they  were  tried  held 
that  the  judgment  in  tlie  action  of  Reich  v.  Cochran  was  res  ad- 
judicata upon  that  issue,  and  that  they  were  not  usurious.  On 
the  23d  day  of  May,  1893,  Cochran  commenced  an  action  against 
Reich  to  recover  rent  alleged  to  be  due  upon  the  Cochran  lease 
upon  the  1st  day  of  November,  1892,  and  the  1st  day  of  February, 
1893,  and  also  for  certain  rates,  taxes,  and  charges  alleged  to. be 
payable  under  the  lease.  Reich  appeared  in  this  action,  and  set 
up  by  answer  the  same  defense  of  usury  as  he  had  interposed  in 
the  other  actions.  When  the  case  came  on  for  trial,  the  attorney 
for  Reich  failed  to  notify  him  that  the  case  was  to  be  tried,  and 
he  had  no  representative  in  court  at  that  time,  the  attorney  also 
failing  to  appear.  The  plaintiff  waived  a  jury,  and  took  an  inquest, 
resulting  in  a  decision  against  Reich  for  the  recovery  of  $49,255.16, 
for  whidi,  together  with  costs  and  an  extra  allowance,  a  judgment 
was  entered  on  the  25th  day  of  March,  1897,  for  $51,936.03. 
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The  foregoing  is  a  skeleton  statement  of  the  various  litigations 
and  proceedings  had  between  these  parties.  It  is  apparent  there- 
from that  the  judgment,  final  orders,  and  nearly  all  the  other  de- 
terminations which  have  been  had,  and  which  have  resulted  in  ex- 
cluding Reich  from  the  enjoyment  of  the  leasehold  premises,  and 
have  defeated  his  rights  in  securing  legal  redress,  all  are  made 
to  rest  upon  the  summary  proceeding  instituted  in  the  District 
Court  in  August,  1892,  resultmg  in  a  final  order  awarding  the  pos- 
session of  the  premises  to  Cochran  on  the  17th  day  of  that  month. 
Such  final  order  has  been  construed  as  a  binding  adjudication  as 
to  the  validity  of  the  lease,  and  therefore  further  inquiry  into  such 
issue  was  foreclosed.  Every  tribunal,  from  the  trial  court  to  the 
Court  of  Appeals,  has  formerly  established  the  binding  force  of 
that  adjudication.  Unless  the  plaintiff,  therefore,  has  successfully 
assailed  and  overthrown  it  in  this  action,  its  binding  force  must  still 
prevail.  The  trial  court  has  found  upon  this  subject  that  the  Dis- 
trict Court  was  imposed  upon  and  deceived  by  the  recitals  in  the 
petition  presented  by  Cochran  and  the  affidavit  of  Bagg  that  a 
demand  for  rent  was  made,  "and  was,  by  reason  thereof,  led  into 
granting  a  precept  without  jurisdiction  to  issue  the  same.  The 
said  District  Court  was  deceived  and  misled  in  granting  the  final 
order  or  judgment  of  August  17,  1892;  and  the  said  Cochran  there- 
by fraudulently  took  and  obtained  an  unfair  and  undue  advantage 
over  Reich."  As  we  construe  this  finding,  it  presents  a  mixed 
question  of  law  and  fact.  The  finding  that  the  District  Court  was 
without  jurisdiction  to  issue  the  precept  is  a  conclusion  of  law. 
The  finding  that  Cochran  was  guilty  of  fraud  is  a  finding  of  fact. 
We  are  therefore  to  examine  whether  this  finding  can  be  sustained 
either  as  matter  of  law  or  of  fact.  It  is  not  claimed  that  the  peti- 
tion presented  to  the  District  Court,  and  upon  which  the  pro- 
ceeding was  instituted,  is  in  any  respect  defective  as  matter  of  law. 
It  was  in  every  substantial  respect  in  conformity  with  the  provi- 
sions of  section  2235  of  the  Code  of  Civil  Procedure,  it  stated  all 
the  essential  jurisdictional  facts,  and  authorized  the  court  to  issue 
the  precept  which  it  did.  Matter  of  Baker,  173  N.  Y.  249,  65  N.  E. 
1100;  Cochran  v.  Reich,  20  Misc.  Rep.  593,  46  N.  Y.  Supp.  441. 
The  precept  issued  upon  the  petition  was  in  all  respects  regular, 
and  complied  with  the  provisions  of  section  2238  of  the  Code  of 
Civil  Procedure.  The  proof  of  service  of  the  precept  was  made 
by  the  certificate  of  the  marshal.  The  certificate  recites  that  Reich, 
the  tenant,  was  then  absent  from  the  premises,  and  that  he  served 
the  same  by  delivering  a  copy  thereof  to  Frederick  Walmsley,  a 
person  in  charge  thereof,  of  suitable  age  and  discretion,  and  who 
at  the  time  of  the  service  resided  there ;  that  he  exhibited  to  such 
person  the  original  precept,  and  that  the  copy  served  had  indorsed 
thereon  the  provisions  of  section  2241  of  the  Code  of  Civil  Proce- 
dure ;  that  he.  was  unable,  after  due  and  diligent  search,  to  find 
the  tenant  upon  the  premises.  This  service  was  authorized  by 
subdivision  2  of  section  2240  of  the  Code  of  Civil  Procedure,  and 
the  proof  of  service  is  in  all  respects  sufficient.  Code  Civ.  Proc. 
§  2243 ;   Matter  of  Rathburn,  10  N.  Y.  St.  Rep.  2G8.    The  petition 
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having  been  sufficient  upon  its  face  to  confer  jurisdiction  upon  the 
magistrate  to  issue  the  precept,  and  the  precept  having  been  issued 
and  properly  served,  it  follows  that  the  court  acquired  jurisdiction 
of  the  proceeding  and  of  the  person  against  whom  the  precept  was 
issued. 

The  plaintiff  claims,  however,  that  a  demand  for  the  payment 
of  the  rent,  which  was  a  condition  precedent  to  instituting  the 
proceeding,  was  never  in  fact  made  upon  Reich.  It  may  be  so  con- 
ceded, and  also  conceded  that  the  precept  in  fact  was  not  served 
upon  Walmsley  or  upon  Reich;  that  the  rent  was  not  due  at  the 
time  when  the  proceeding  was  instituted,  as  Reich  had  ten  days 
in  which  to  pay  it  after  the  first  of  the  month,  which  time  had  not 
elapsed.  It  may  be  conceded  that  all  of  these  objections  existed  as 
matter  of  fact.  Assuming  that  they  did,  it  in  no  wise  affected  the 
jurisdiction  of  the  court.  That  remained  as  ample  and  complete 
as  though  each  defect  were  without  existence.  The  rule  by  which 
the  jurisdiction  of  an  inferior  court  is  to  be  tested  does  not  depend 
upon  such  questions.  In  Dyckman  v.  City  of  New  York,  5  N.  Y. . 
434,  the  rule  is  stated  in  these  words: 

"When  the  jurisdiction  of  a  court  of  Umltcd  authority  depends  on  a  fact, 
which  must  be  ascertained  by  that  court,  and  such  fact  appears  and  is  stated 
in  the  record  of  its  proceedings,  a  party  to  such  proceedings,  who  had  an  op- 
portunity to  controvert  the  Jurisdictional  fact,  but  did  not,  and  contested  upon 
the  merits,  cannot  afterwards,  in  a  collateral  action  against  his  adversary  in 
those  proceedings,  impeach  the  record,  and  show  the  Jurisdictional  fact  therein 
stated  to  be  untrue." 

And  it  might  have  been  added  that,  if  the  party  did  not  appear 
in  such  case,  but  had  opportunity  to  so  appear  and  contest  the  fact, 
and  did  not,  the  determination  of  the  court  would  still  be  valid. 
The  rule  announced  in  the  case  cited  has  been  confirmed  by  ju- 
dicial expression  and  decisions  since  its  announcement.  Roderigas 
V.  East  River  Savings  Inst.,  63  N.  Y.  460,  20  Am.  Rep.  555 ;  Bolton 
V.  Schriever,  135  N.  Y.  65,  31  N.  E.  1001,  18  L.  R.  A.  242 ;  Matter 
of  Patterson's  Estate,  146  N.  Y.  327,  40  N.  E.  990.  In  the  Roderi- 
gas  Case,  supra,  such  rule  was  applied  in  a  case  where  there  was 
an  affirmative  allegation  in  a  petition  for  letters  of  administration 
that  the  person  was  dead  when  in  fact  he  was  alive,  and  yet  the 
court  held  that  such  fact  did  not  defeat  the  jurisdiction  of  the 
court  to  act  upon  the  petition.  Each  of  the  specific  matters  relied 
upon  to  defeat  jurisdiction  appeared  before  the  court  in  some  form, 
and  upon  each  of  such  questions  the  court  was  required  to  ascertain 
the  fact,  and  as  each  appeared  and  was  stated  in  the  record  of  the 
proceedings  it  became  conclusive  upon  jurisdiction  the  moment 
they  were  determined  by  the  court  to  exist.  The  facts  as  to 
whether  a  demand  for  the  rent  had  been  made,  or  that  any  was 
due,  when  the  proceeding  was  instituted,  was  matter  of  defense, 
and  presented  issuable  facts.  If  contested  and  found  against  the 
contestant,  or  if  uncontested  and  so  found,  the  determination  in 
each  case  was  equally  within  the  jurisdiction  of  the  court,  and  the 
final  order  pronounced  thereon  became  as  valid  during  its  exist- 
ence as  though  the  jurisdiction  were  admitted.  It  is  evident, 
therefore,  that  the  finding  of  the  trial  court  that  the  District  Court 

Digitized  byCjOOQlC 


Sup.   Ct)  BXXGH  y.  OOGHRAN.  413 

was  without  jurisdiction  has  no  basis  upon  which  it  can  rest.  It 
might  as  well  be  said  that  the  court  was  without  jurisdiction  in 
an  action  against  an  indorser  of  a  promissory  note  wherein  it  was 
averred  that  it  was  due,  had  been  presented  for  payment,  dishon- 
ored, and  the  indorser  properly  charged,  and  after  judgment  upon 
default,  after  proof  of  these  facts,  it  was  open  to  attack,  because, 
forsooth,  the  indorser  denied  that  notice  of  the  dishonor  had  not 
been  given  to  him.  See  O'Donoghue  v.  Boies,  169  N.  Y.  87,  53  N. 
E.  537;  Porter  v.  Purdy,  29  N.  Y.  106,  86  Am.  Dec.  283. 

Reaching  the  conclusion  that  the  District  Court  was  possessed 
of  jurisdiction,  was  the  judgment  obtained  by  the  fraud  of  Coch- 
ran? The  court  below  did  not  make  a  direct  finding  of  fraud.  Its 
language  is  that  by  reason  of  the  facts,  to  which  we  have  already 
adverted,  "Cochran  thereby  fraudulently  took  and  obtained  an  un- 
fair and  undue  advantage  over  Reich."  This  falls  short  of  a  find- 
ing that  in  the  procurement  of  the  final  order  Cochran  perpetrated 
an  actual  and  affirmative  fraud  in  obtaining  it.  In  construction  the 
finding  is  that,  having  obtained  the  final  order,  which  may  have 
been  without  fraud,  he  took  and  obtained  thereby  an  unfair  ad- 
vantage. It  is  elementary  that  the  presumption  is  against  mis- 
conduct in  business  relations,  that  fraud  must  be  established  af- 
firmatively, and,  if  the  acts  attacked  are  consistent  with  an  honest 
intent,  fraud  is  not  established.  Shultz  v.  Hoagland,  85  N.  Y.  464. 
The  facts  relied  upon  to  establish  the  fraud  in  this  connection  are 
the  claimed  false  affidavit  of  Bagg  that  he  served  the  demand  upon 
Reich  for  the  payment  of  the  rent,  and  that  Cochran  acted  there- 
on by  setting  up  the  same  in  his  petition,  and  thus  by  a  false  af- 
fidavit established  the  necessary  fact;  and,  further,  that  he  knew 
at  the  time  when  the  proceeding  was  instituted  that  the  rent  was 
not  due.  There  is  no  proof  to  show  that  Bagg  in  fact  knew  that 
his  affidavit  was  false.  It  is  not  claimed  that  he  did  not  serve 
upon  somebody,  whom  he  supposed  was  Reich,  and  there  is  not 
the  slightest  evidence  to  show  that  Cochran  had  any  knowledge 
whatever  that  the  affidavit  made  by  Bagg  was  not  true  in  fact. 
If  Bagg  served  the  notice  upon  the  person  whom  he  supposed  to 
be  Reich,  and  made  the  affidavit  in  the  honest  belief  that  he  had 
served  him,  there  could  not  be  the  slightest  ground  upon  which  to 
predicate  fraud;  and  the  same  is  true  of  the  acceptance  by  Coch- 
ran of  Bagg's  statement,  which  was  incorporated  in  the  petition. 
By  the  terms  of  the  lease,  the  rent  reserved  was  payable  on  the 
1st  of  August,  although  Reich  had  10  days  of  grace  in  which  to 
pay  after  the  same  fell  due.  He  could  not,  therefore,  be  proceeded 
against  prior  to  the  expiration  of  the  10  days,  but  such  fact  did  not 
destroy  the  date  upon  which  the  rent  became  payable,  which  was 
the  first  of  the  month.  The  petition  was  made  upon  the  9th  of 
August,  one  day  before  the  days  of  grace  had  expired,  but  the  pre- 
<:ept  was  not  issued  until  the  12th  day  of  August,  two  days  after 
the  day  of  grace  had  expired,  and  it  was  made  returnable  on  the 
17th ;  so  that  at  the  time  when  the  petition  was  presented  to  the 
KTOurt  the  rent  had  become  due  and  payable,  and  at  the  time  when 
the  petition  was  acted  upon  there  was  no  barrier  in  the  way,  nor 
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anything  which  militated  against  its  statement  of  fact,  save  proof 
of  a  demand.  Under  these  circumstances  it  would  be  going  a  long 
way  to  hold  that  these  facts  were  sufficient  upon  which  to  base  an 
affirmative  finding  of  fraud  upon  Cochran's  part.  No  case  of 
which  we  are  aware  sustains  such  a  conclusion  and  none  has  been 
called  to  our  attention  holding  such  doctrine.  We  think  it  must 
follow,  therefore,  that  the  plaintiff  failed  to  establish  the  right  to 
have  this  final  order  vacated  and  set  aside,  either  for  want  of  ju- 
risdiction in  the  court  to  grant  it  or  for  fraud  in  the  proceedings 
by  which  it  was  obtained. 

Reaching  this  conclusion,  the  case  of  the  plaintiff  comes  to  rest 
upon  his  right  to  relief  based  solely  upon  the  negligence  of  his 
attorney  in  the  conduct  not  only  of  the  District  Court  proceeding, 
but  of  all  the  proceedings  had  and  taken.  It  is  not  claimed  that 
there  was  any  collusion  between  Cochran  or  his  attorney,  or  of  any 
person  acting  in  his  behalf,  and  Reich's  attorney.  On  the  con- 
trary, it  affirmatively  appears  that,  however  negligent  the  latter 
may  have  been,  or  misguided  as  to  his  views  of  the  law  or  other- 
wise, he  from  time  to  time  presented  the  case  of  Reich  with  ability 
and  skill,  and  raised  in  connection  with  this  final  order  very  serious 
legal  questions,  which  every  court  treated  seriously  and  elaborate- 
ly in  their  disposition.  After  the  action  of  Reich  v.  Cochran  was 
commenced,  every  proceeding,  beginning  with  the  first  summary 
proceeding  to  dispossess  Reich  for  nonpayment  of  taxes  down  to 
the  one  in  which  the  final  order  was  entered,  Cochran's  attorney 
immediately  availed  himself  by  setting  them  up  in  supplemental 
answers.  So  that  from  beginning  to  end  the  parties  were  constant- 
ly advised  of  the  claims  made  as  to  the  force  and  effect  which  Coch- 
ran claimed  arose  from  the  several  proceedings.  The  stipulation 
which  was  made  in  the  action  before  Mr.  Justice  Ingraham  it  is 
stated  constituted  gross  neglect.  It  is  not  claimed  that  it  was  in 
any  sense  collusive.  Evidently  the  making  of  that  stipulation  fore- 
closed the  plaintiff's  obtaining  any  relief  in  that  action.  It  was  not 
a  stipulation,  however,  which  was  negligently  made,  for  the  reason 
that,  had  none  been  made,  and  the  defendant  been  remitted  to  proof 
of  the  final  order  and  the  proceedings  which  led  up  to  it,  it  would 
have  shown  precisely  the  same  facts  which  were  embraced  within 
it.  The  most,  therefore,  that  can  be  said  of  this  is  that  it  was  a 
mistake  of  law,  if  anything.  That  the  attorney  was  guilty  of 
negligence  in  other  matters,  and  that  such  negligence  operated  to 
defeat  the  right  of  Reich  to  any  relief,  is  apparent  from  the  evi- 
dence, and  found  by  the  trial  court,  although  the  court  felt  called 
upon,  as  we  do,  to  acquit  the  attorney  from  any  intentional  wrong- 
doing therein.  It  is  not  necessary  that  we  call  attention  in  detail 
to  every  specific  act  of  negligence  which  appears  in  the  record. 
We  reach  the  conclusion  upon  such  subject  that  the  finding  of  the 
court  that  there  was  negligence  is  supported  by  the  testimony,  and 
we  also  think  that  in  its  effect  it  operated  in  preventing  Reich  from 
enforcing  his  legal  rights.  Having  reached  this  conclusion,  the 
question  with  which  we  are  confronted  is,  can  the  plaintiff  have 
the  relief  for  which  he  has  asked,  and  in  part  been  granted  by  the 
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judgment  below,  based  solely  upon  the  negligence  of  his  attorney? 
It  affirmatively  appears  that  such  negligence  was  not  the  product 
of  any  collusion  with  Cochran,  or  of  any  person  representing  him. 
The  litigation  between  these  parties  began  on  or  about  the  19th 
day  of  September,  1891,  when  the  first  summary  proceeding  was 
instituted  by  Cochran  against  Reich.  It  has  continued  from  that 
time  without  cessation  down  to  the  present.  In  August  of  the  fol- 
lowing year  the  final  order  establishing  the  validity  of  the  lease 
was  entered,  and  from  that  day  to  the  rendition  of  the  judgment 
in  this  action  it  has  stood  and  been  acted  upon  unimpaired.  On 
the  6th  day  of  February,  1893,  it  was  brought  to  the  attention  of 
the  court,  and  a  formal  adjudication  then  had  that  the  final  order 
in  the  summary  proceedings  was  res  adjudicata  of  the  legal  rights 
of  Reich.  While  various  steps  were  taken  by  Reich  and  his  attor- 
ney to  rid  himself  of  the  binding  force  of  that  final  ordet,  none 
were  taken  in  such  form  as  to  permit  of  a  consideration  upon  the 
merits.  With  full  knowledge  of  this  precarious  condition,  Reich 
litigated  the  matter  through  to  the  Court  of  Appeals,  where  final 
judgment  was  rendered  against  him  upon  the  issue  thus  raised. 
He  has  therefore  had  his  day  in  court  respecting  his  legal  rights. 
When  he  litigated  such  question  through  to  a  final  conclusion,  in 
the  absence  of  affirmative  fraud  upon  the  part  of  Cochran,  he  is 
precluded  from  attacking  a  judgment  which  has  settled  such  rights. 
The  rule  governing  such  an  attempt  is  well  stated  by  Judge  Earl 
in  Ward  v.  Town  of  Southfield,  102  N.  Y.  287,  202,  6  N.  E.  660,  661. 
Therein  the  learned  judge  said: 

"Courts  of  equity  hare  general  Jurisdiction  to  grant  relief  against  fraud, 
and  to  set  aside  all  deeds,  contracts,  and  other  instruments  obtained  by  ft*andn- 
lent  practices;  and  tbe  jurisdiction  of  the  court  ix)  grant  tuch  relief  extends 
not  only  to  voluntary  contracts  inter  partes,  but  al^  to  Judgments  and  de- 
crees of  courts.  But  the  solemn  Judgment  of  a  court  should  not  be  lightly 
interfered  with.  It  is  for  the  interest  of  the  public,  as  well  as  of  individuals, 
that  there  should  be  an  end  of  litigation;  and,  where  parties  have  been  law* 
fully  brought  into  a  court  having  Jurisdiction  of  their  persona  and  the  sub- 
ject of  litigation,  and  have  had  opportunity  to  prosecute  their  claims  and  to 
defend  their  rights,  and  Judgment  has  been  regularly  pronounced,  while  such 
Judgment  is  not  vacated  or  reversed,  it  concludes  the  parties  thereto;  and  a 
matter  thus  once  litigated  and  adjudicated  cannot  be  again  brought  into  ques- 
tion. Such  are  the  goieral  rules,  which  should  not  easily  be  evaded.  A  party 
defeated  in  a  litigation  may  appeal  from  the  Judgment  or  move  for  a  new 
trial,  and,  in  a  proper  case,  to  vacate  and  set  aside  the  Judgment  These 
remedies  are  genially  ample  to  protect  all  parties.  But  where  there  is 
fraud*  not  In  the  subject  of  the  litigation,  not  in  anything  which  was  involved 
in  the  issues  tried,  but  fraud  practiced  xxpon  a  party  or  upon  the  court  during 
the  trial  or  in  prosecuting  the  action,  or  in  obtaining  the  Judgment;  then  in  a 
proper  case  the  Judgment  may  be  attacked  collaterally,  and  on  account  tliereof 
set  aside  and  vacated.  But,  before  a  regular  Judgment  can  be  thus  assailed, 
the  proof  should  be  clear  and  very  satisfactory.  It  is  not  sufficient  merely 
to  raise  a  suspicion,  or  to  show  what  is  sometimes  called  constructive  fraud, 
but  there  must  be  actual  fraud.  There  must  be  by  one  party  a  false  and 
fraudulent  representation,  or  a  fraudulent  affirmative  act,  or  a  fraudulent 
concealment  of  a  fact  for  the  purpose  of  obtaining  an  undue  and  an  unjust 
advantage  of  the  oth^  party  and  procuring  an  unjust  and  unconscionable  Judg- 
ment" 

Mavor,  etc.,  v.  Brady,  115  N.  Y.  699,  22  N.  E.  237;  Stilwell  v. 
Carpenter,  59  N.  Y.  414.  ,    ^^^i^ 
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Injustice  is  not  sufficient  to  authorize  such  relief  in  the  absence 
of  fraud  or  misconduct  upon  the  part  of  the  person  profiting  by 
the  judgment  Black  on  Judgments,  vol.  1,  §§  356,  366,  378.  If 
the  negligence  of  an  attorney,  his  incompetence,  or  his  mistake 
as  to  the  law  could  be  made  the  basis  of  interfering  with  solemn 
judgments  and  vested  rights  long  after  they  have  been  secured,  it 
is  safe  to  say  that  no  judgment  and  no  adjudication  could  ever  be 
said  to  be  finally  composed.  It  is  the  exception  that  in  incessant 
litigation  between  parties  the  rights  of  either  are  ever  fully  and 
completely  protected.  Negligence  and  incompetence,  mistakes  of 
law,  omissions  to  object  to  testimony,  neglect  to  make  a  proper 
motion  or  take  an  exception  may  each  and  all  operate  to  defeat  a 
party's  right  and  work  injustice.  Neither  courts  nor  lawyers  are 
infallible,  nor  do  they  at  all  times  hew  to  the  line  of  full  and  com- 
plete performance  of  duty.  And  if  it  be  settled  that  the  failure 
to  discharge  obligations  assumed  may  be  made  the  basis  for  over- 
turning judgments  and  opening  decrees  instead  of  composing  lit- 
igation, it  will  swell  its  flood.  While  I  am  satisfied  that  injustice 
has  been  worked  in  this  particular  case  through  the  omission  of 
the  attorney  to  properly  protect  his  client's  interests,  yet  I  am  un- 
able to  find  any  power  reserved  in  the  court  to  grant  him  relief 
based  upon  that  ground. 

The  cases  relied  upon  by  the  respondent  in  support  of  the  judg- 
ment in  the  main  arose  either  in  an  action  wherein  there  existed 
affirmative  fraud,  or  where  the  application  for  relief  was  made  in 
the  action  itself.  As  to  the  former  of  these  cases,  the  argument 
proceeds  upon  the  theory  that  the  sixty-third  finding  of  fact,  to 
which  we  have  already  adverted,  was  a  finding  of  fraud.  If  that 
were  true,  and  the  evidence  supported  it,  we  should  have  no  hes- 
itancy in  agreeing  with  the  learned  counsel  for  the  respondent  that 
he  was  entitled  to  relief.  These  cases  as  authority  at  once  fall 
to  the  ground  when  it  appears  that  the  finding  is  not  one  of  fraud ; 
nor  is  the  evidence  sufficient  to  support  such  a  finding,  had  one 
been  made.  No  case  is  called  to  our  attention  where  the  equitable 
rule  has  authorized  a  court  of  equity  to  grant  the  relief  upon  a 
collateral  attack  under  such  circumstances.  The  rule  is  otherwise 
where  the  motion  is  made  directly  in  the  action  itself.  Under 
such  circumstances  the  negligence,  ignorance,  or  fraud  of  an  attor- 
ney may  be  taken  advantage  of  in  a  proper  case.  Sharp  v.  The 
Mayor,  31  Barb.  678 ;  Gideon  v.  Dwyer,  17  Misc.  Rep.  233,  40  N. 
Y.  Supp.  1053,  affirmed  7  App.  Div.  608,  41  N.  Y.  Supp.  1116;  Vilas 
V.  P.  &  M.  R.  R.  Co.,  123  N.  Y.  440,  25  N.  E.  941,  9  L.  R.  A.  844,  20 
Am.  St.  Rep.  771.  But  the  rule  which  might  apply  in  such  a  case 
has  no  application  to  the  present.  In  the  discussion  thus  far  we 
have  purposely  omitted  any  reference  to  the  effect  of  the  appear- 
ance by  Hewitt  upon  the  return  day  of  the  precept  in  the  sum- 
mary proceedings.  Defendant's  attorney  was  authorized  to  ap- 
pear, and,  being  so  authorized,  we  think  that  he  had  authority  to 
request  an  appearance  by  another  attorney  for  him;  and  while, 
undoubtedly,  the  attorney  ought  to  have  attended  to  the  matter 
himself,  yet,  as  he  could  request  such  appearance,  and  did,  it  was 
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authorized,  and,  so  far  as  it  had  effect  upon  the  proceeding,  con- 
cluded Reich.  In  no  view,  therefore,  of  this  case  can  we  find  sup- 
port for  this  judgment.  So  far  as  the  appeal  of  the  plaintiff  is 
concerned,  as  the  success  of  the  appellant  therein  depends  upon  the 
validity  of  the  judgment  which  has  been  rendered,  it  necessarily 
falls  with  the  conclusion  which  we  have  reached,  and  on  that  ap- 
peal the  judgment  should  be  affirmed,  with  costs. 

If  these  views  be  sound,  it  follows  that  on  the  defendant's  appeal 
the  judgment  should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event. 

All  concur,  except  O'BRIEN,  J.,  who  dissents. 


STATON  ▼.  MASON. 

(Supreme  Court,  Appellate  Diyislon,  Second  Department    June  23,  1905.) 

L  ICabteb  and  Sebvant— Tobts  of  Sebva n't— Liability  of  Masteb. 

A  master  Is  not  liable  for  a  malicious  prosecution  Instigated  by  his 
servant  In  the  absence  of  evidence  that  the  master  was  personally  con- 
cerned in  the  prosecution,  or  of  evidence  of  the  nature  and  scope  of  the 
servant's  employment  sufflclent  to  warrant  an  inference  of  the  servant's 
authorization  by  the  master  to  instigate  the  prosecution. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  34,  Cent.  Dig.  Master  and  Serv- 
ant §  1230.] 

2.  8aicb->Maliciou8  Pbosecution—Ihplication  of  Authobitt. 

A  credit  clerk  has  not  by  virtue  of  h^s  position  alone,  implied  author- 
ity from  his  master  to  criminally  prosecute  any  one  for  an  offense  com- 
mitted against  his  master,  in  such  sense  as  to  render  the  master  liable 
In  case  the  prosecution  is  instituted  maliciously. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  General  G.  Staton  against  Isaac  Mason.  From  a  judg- 
ment for  plaintiff  and  from  an  order  denying  a  new  trial,  defendant 
appeals.     Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD,  JENKS,  and  MILLER,  JJ. 

F.  J.  Moissen,  for  appellant. 

Alfred  C.  Cowan,  for  respondent 

WILLARD  BARTLETT,  J.  This  is  an  action  for  malicious 
prosecution.  The  prosecution  was  instituted  not  by  the  defendant 
personally,  but  by  one  George  E.  Middaiigh,  a  credit  clerk  employed 
by  the  defendant  in  the  furniture  and  carpet  business  carried  on  by 
him  in  the  borough  of  Brooklyn.  The  trial  judge  left  it  to  the  jury 
to  say  whether  the  acts  of  this  person  were  the  acts  of  the  defend- 
ant, instructing  them  that  the  rule  was  that  the  master  is  respon- 
sible for  the  acts  of  his  servants  within  the  general  scope  of  their 
employment  while  engaged  in  their  master's  business,  even  though 
the  servant's  acts  were  negligent,  wanton,  and  willful.  I  do  not 
think  that  there  was  enough  evidence  in  the  case  to  justify  the 
learned  judge  in  submitting  this  question.  There  was  no  proof  that 
the  defendant  had  anything  to  do  personally  with  the  prosecution-; 
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nor  was  there  any  evidence  as  to  the  nature  or  scope  of  George  E. 
Middaugh's  employment,  except  that  he  was  the  credit  clerk  in  the 
service  of  the  defendant.  This  fact  did  not  warrant  the  inference 
or  import  that  the  employe  had  any  authority  from  the  master  to 
prosecute  any  one  criminally  on  account  of  offenses  committed 
against  the  employer.  When  one  is  sued  for  a  tort  committed  by 
his  servant  upon  another,  the  liability  of  the  defendant  depends  ei- 
ther upon  proof  of  some  express  direction  or  authorization  by  the 
master,  or  upon  facts  and  circumstances  from  which  such  direction 
or  authorization  may  be  inferred.  Collins  v.  Butler,  179  N.  Y.  156, 
71  N.  E.  746.  This  inference  may  be  based  upon  evidence  that  the 
act  done  by  the  servant,  although  wrongful,  fell  within  the  scope  of 
the  servant's  employment;  but  where,  as  in  this  case,  there  is  a 
failure  to  establish  either  express  agency  or  agency  growing  out 
of  the  nature  of  the  services  to  be  rendered,  the  master  cannot  be 
held  liable  as  principal.  It  may  be  that  this  defect  of  proof  can  be 
remedied  upon  a  new  trial.  At  all  events,  the  present  judgment 
must  be  reversed. 

Judgment  and  order  reversed,  and  new  trial  granted;   coets  to  abide  tbe 
event   All  concur. 


SCHENKBBRG  v.  TRBADWBLL  et  al. 
(Supreme  Court,  Appellate  Term.    June  26,  1905.) 

PUNCIPAX.  AND  AOEirr— NONBZiSTBROE  OF  PBINOIPAL— LlABIUTT  OF  AOBliT. 

Individuals  who  sign  a  lease  to  a  fictitious  corporation,  as  president  and 
vice  president  thereof,  are  Individually  liable  on  the  lease,  although  it  is 
under  seal. 

[Ed.  Note. — For  cases  In  point,  see  vol.  40,  Gent  Dig.  Principal  and 
Agent,  S  486.] 

MacLean,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Tenth  Dis- 
trict. 

Action  by  Eliza  M.  Schenkberg  against  George  A.  Treadwell  and 
another.  From  a  judgment  for  plaintiff,  defendants  appeal.  Af- 
firmed. 

Argued  before  SCOTT,  P.  J.,  and  MacLEAN  and  DUGRO,  JJ. 

Walter  S.  Logan,  for  appellants. 
William  S.  Young,  for  respondent. 

PER  CURIAM.  This  judgment  should  be  affirmed,  with  costs. 
See  Bartholomae  et  al.,  ExVs,  v.  Kaufman,  47  N.  Y.  Super.  Ct.  552, 
affirmed  in  91  N.  Y.  654  (see,  for  opinion,  16  N.  Y.  Wkly.  Dig.  127)  ; 
Thistle  V.  Jones,  45  Misc.  Rep.  215,  92  N.  Y.  Supp.  113;  Nelligan  v. 
Campbell,  47  N.  Y.  St.  Rep.  676,  20  N.  Y.  Supp.  234;  Dickson's 
Ex'r  V.  Thomas,  97  Pa.  286 ;  Behrens  v  Insurance  Co.,  64  Iowa,  22, 
19  N.  W.  838. 

Judgment  affirmed,  with  costs. 

MacLEAN,  J.  (dissenting).  The  plaintiff  sought  and  recovered 
judgment  against  the  defendants  herein  for  rent  alleged  to  be  due 
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under  a  lease,  under  seal,  made  by  her  to  the  New  Science  Sana* 
torium  League,  and  subscribed  "The  New  Science  Sanatorium 
League,  by  La  Forest  Potter,  M.  D.,  President.  George  A.  Tread- 
well,  Vice  President.  Eliza  M.  Schenkberg."  It  is  the  law  in  this 
state  that,  "where  an  instrument  is  under  seal,  no  person  can  sue  or 
be  sued  to  enforce  the  covenants  therein  contained,  except  those 
who  are  named  as  parties  to  the  instrument,  and  who  signed  and 
sealed  the  same."  Henricus  v.  Englert,  137  N.  Y.  488,  49-1:,  33  N. 
E.  550.  The  defendants  are  not  named  as  parties  to  the  lease,  nor 
did  they  sign  in  individual  capacities,  and,  though  their  principal 
was  nonexisting,  the  seal  may  not  be  treated  as  surplusage  in  order 
to  charge  them,  as  that  would  change  it  from  a  specialty  to  a  simple 
contract.  Briggs  v.  Partridge,  64  N.  Y.  357,  21  Am.  Rep.  617.  Li- 
able they  may  be  for  a  breach  of  an  implied  warranty  of  authority, 
or  mayhap  for  fraud  and  deceit,  but  their  liability  may  not  be  found- 
ed upon  the  instrument  introduced  in  evidence,  and  upon  which  re- 
covery was  sought  and  obtained  herein. 

Judgment  should  be  reversed,  and  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event. 


LEVIN  et  al.  ▼.  DIETZ. 
(Sapreme  Court.  Appellate  DiTlsion,  Second  Department    June  23,  1906.) 

1.  Specific  Perfobmanob— Dbfenses—Statutb  of  Fbauds— Pleading. 

Where,  in  an  action  for  specific  performance,  plaintiffs'  allegation  that 
defendant  entered  into  a  written  agreement  for  the  sale  of  the  property 
was  denied,  defendant  was  entitled  to  defend  on  the  ground  that  the  con- 
tract did  not  comply  with  the  statute  of  frauds,  though  the  statute  of 
frauds  was  not  specifically  pleaded. 

2.  Same— Appeals-Findings— Conclusiveness. 

Where,  in  an  action  for  specific  performance,  the  court  found  that  the 
contract  was  not  in  writing,  but  that,  inasmuch  as  defendant  had  not 
pleaded  the  statute  of  frauds,  he  could  not  advance  that  defense,  and  ren- 
dered Judgment  for  plaintiffs,  the  Appellate  Division  could  not,  after  a 
holding  that  the  defense  of  the  statute  of  frauds  was  available  to  defend- 
ant under  his  pleadings,  uphold  the  judgment  on  the  ground  that  the  evl-  • 
dence  showed  a  contract  complying  with  the  statute  of  frauds. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Louis  Levin  and  another  against  James  E.  Dietz. 
From  a  judginent  for  plaintiffs,  defendant  appeals.     Reversed. 

Argued  before  BARTLETT,  WOODWARD,  JENKS,  and 
RICH,  JJ. 

Headley  M.  Greene,  for  appellant. 
James  P.  Judge,  for  respondents. 

JENKS,  J.  The  action  is  for  specific  performance  of  a  contract 
to  convey  real  estate.  When  the  plaintiffs  closed  their  case,  the 
defendant  moved  to  amend  his  answer  by  pleading  the  statute  of 
frauds,  but  the  motion  was  denied.  Then  the  defendant  moved  to 
dismiss  the  complaint  on  the  ground  that  the  paper  in  evidence  was  p 
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not  a  contract  within  that  statute.    Upon  the  denial  of  that  motion 
the  defendant  offered  evidence.    The  court  made  findings,   and 
judgment  for  the  plaintiffs  was  thereon  entered. 
The  court  found : 

"Second.  •  •  •  That  defendant  made  a  contract  to  sell  the  premises  de- 
scribed in  the  complaint,  •  •  •  performance  of  which  was  duly  made  and 
tendered  by  the  plaintiffs  on  their  part,  but  that  the  said  contract  was  not  in 
writing,  and,  Inasmuch  as  defendant  did  not  plead  the  statute  of  frauds,  the 
said  contract  is  enforceable,  and  the  plaintiffs  entitled  to  judgment  for  spe- 
cific performance  thereof." 

Thus  the  decision  of  the  court  was,  in  effect,  that  although  the 
contract  did  not  satisfy  the  statute  of  frauds,  yet,  as  the  plaintiffs 
did  not  plead  that  statute,  the  oral  contract,  which  the  court  finds 
was  made,  warranted  the  judgment.  But  I  am  of  opinion  that  the 
defendant  could  raise  the  statute  as  a  defense  under  his  answer. 
The  plaintiffs  complained  "that  on  the  3d  day  of  December,  1903, 
said  defendant  entered  into  a  written  agreement  with  plaintiffs 
herein,"  and,  inasmuch  as  this  allegation  is  denied  by  the  answer, 
(Brauer  v.  Oceanic  Steam  Navigation  Co.,  178  N.  Y.  339,  70  N.  E. 
863)  is  directly  in  point.  The  finding  indicates  that  the  Special 
Term  thought  that,  if  the  statute  had  been  available  to  the  defend- 
ant, the  plaintiffs  could  not  prevail.  While  the  finding  referred  to 
is  general,  yet  the  oral  statement  of  the  learned  Special  Term  at  the 
close  of  the  case:  "I  am  in  doubt  whether  there  was  a  written  con- 
tract. That  letter  which  he  wrote  saying  to  meet  him  at  Jackson 
&  Dombeck's  office  does  not  define  the  property,  and  the  identifica- 
tion of  the  property  rests  in  parol" — seems  to  indicate  that  the  court 
based  its  criticism  upon  this  particular  omission. 

The  learned  counsel  for  the  respondents  insists  that  the  evidence 
was  sufficient  to  satisfy  section  224  of  the  Real  Property  Law, 
Laws  1896,  p.  602,  c.  547,  and  that,  if  we  are  convinced  his  con- 
tention is  sound,  we  should  affirm  the  judgment  under  the  rule  that 
"a  correct  decision  will  not  be  reversed  on  appeal  because  founded 
upon  a  wrong  reason."  Ward  v.  Hasbrouck,  169  N.  Y.  407,  420, 
62  N.  E.  434,  438.  But  even  if  we  should  determine  that  the  evi- 
dence satisfies  the  statute,  we  are  confronted  with  a  finding  of  fact 
by  the  trial  court  that  it  did  not.  And  the  inference  is  clear  from 
the  finding  that  the  judgment  would  have  been  for  the  defendant  if, 
in  the  opinion  of  the  court,  the  statute  was  available.  If  we  deter- 
mine that  the  statute  was  available,  we  first,  in  order  to  sustain  the 
judgment,  not  only  excise  this  negative  finding  of  the  trial  court, 
but  make  an  affirmative  finding  upon  the  evidence.  This  is  not  a 
case,  then,  where  the  court  may  supply  a  finding  warranted  by  the 
decision  upon  the  facts  in  order  to  sustain  a  judgment.  The  Ap- 
pellate Division  is  not  a  trial  court,  and  it  is  not  within  the  gen- 
eral powers  of  a  court  of  review  to  assume  the  functions  of  a  trial 
court,  and  to  make  a  finding  upon  the  evidence  in  order  to  sus- 
tain a  judgment  under  review.  Benedict  v.  Arnoux,  154  N.  Y.  715, 
49  N.  E.  326 ;  Snyder  v.  Seaman,  157  N.  Y.  449,  452,  52  N.  E.  658. 
And  further,  although  the  record  does  not  show  that  the  defendant 
was  precluded  in  any  attempt  to  introduce  evidence  bearing  upon 
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the  question  as  to  the  application  of  the  statute  of  frauds,  yet  it 
may  be  that  he  made  no  attempt  in  the  face  of  the  ruling  of  the 
court,  given  before  he  entered  upon  his  case.  In  view  Of  the  new 
trial  it  would  not  be  proper  to  fetter  or  burden  the  court  by  a  posi- 
tive expression,  but  it  may  be  proper  to  say  that  we  do  not  reverse 
this  judgment  because  we  are  convinced  upon  the  evidence  in  the 
record  that  the  plaintiffs  could  not  prevail  against  a  plea  of  the 
statute.  The  statute  may  be  satisfied  by  different  writings  (Tall- 
man  V.  Franklin,  14  N.  Y.  584 ;  Peabody  v.  Speyers,  56  N.  Y.  230, 
236;  Peck  v.  Vandemark,  99  N.  Y.  29,  1  N.  E.  41;  Gates  v. 
Dudgeon,  173  N.  Y.  426,  66  N.  E.  116,  93  Am.  St.  Rep.  608),  if  they 
can  be  articulated  without  oral  proof  (Tallman  v.  Franklin,  supra; 
Coe  V.  Tough,  116  N.  Y.  273,  22  N.  E.  550).  The  writings  may 
not  have  been  made  with  the  intent  to  meet  the  statute.  First  Pres. 
Church  V.  Swanson,  100  111.  App.  39 ;  Brown  on  Statute  of  Frauds, 
§  354.  Writings  addressed  to  a  third  party,  if  published,  are  com- 
petent. Brown  on  Statute  of  Frauds,  §  354a,  6 ;  Peabody  v.  Spey- 
ers, supra;  Ward  v.  Hasbrouck,  44  App.  Div.  32,  60  N.  Y.  Supp. 
391.  The  contract  force  is  not  affected  by  the  expectation  of  both 
parties  that  there  should  be  a  formal  written  contract.  Brauer  v. 
Oceanic  Steam  Navigation  Co.,  178  N.  Y.  343,  70  N.  E.  863.  That 
the  subscription  is  by  the  vendor  only  is  not  a  defense.  Worrall 
V.  Munn,  5  N.  Y.  229,  55  Am.  Dec.  330.  See  Justice  v.  Lang,  42 
N.  Y.  493,  513,  1  Am.  Rep.  576 ;  Keitel  v.  Zimmermann,  19  Misc. 
Rep.  581,  43  N.  Y.  Supp.  676 ;  Pettibone  v.  Moore,  75  Hun,  461,  27 
N.  Y.  Supp.  455 ;  Brown  on  Statute  of  Frauds,  365a.  The  writings 
may  suffice,  even  though  the  parties  contemplated  the  execution  of 
a  formal  contract.  Brauer  v.  Oceanic  Steam  Navigation  Co.,  supra. 
The  land  which  is  the  subject  of  the  memorandum  may  be  identified 
by  parol  evidence.  Miller  v.  Tuck,  95  App.  Div.  134,  88  N.  Y.  Supp. 
495,  and  cases  cited ;  Brown  on  Statute  of  Frauds,  §  385a. 

The  judgment  must  be  reversed,  and  a  new  trial  granted;  costs 
to  abide  the  final  award  of  costs.    All  concur. 


BADGER  V.  JOHNSTON  et  al. 
(Supreme  Court,  Appellate  Division,  Second  Department    Jmie  28,  1905.) 

1.  MOBTQAOES—FOBECLOSUSE—AlXO WANGS  OF  CoSTS— NOTICE. 

In  a  suit  to  foreclose  a  mortgage,  a  notice  served  on  defendant's  attor- 
ney that  plaintiff  would  apply  on  a  certain  day  for  the  relief  demanded 
in  the  complaint,  which  was  for  judgment  of  foreclosure  and  sale  of  the 
premises  and  the  application  of  the  proceeds  of  the  sale  to  the  payment 
of  expenses  and  costs  and  the  payment  of  the  amount  due  on  the  mort- 
gage, together  with  such  other  relief  as  might  be  just  and  equitable,  was 
sufDciently  broad,  without  further  notice,  to  entitle  plaintiff  to  the  allow- 
ance provided  for  by  Code  Civ.  Proc.  §  3253,  authorizing  the  court,  in  an 
action  to  foreclose  a  mortgage,  to  allow  any  party  a  sum  not  exceeding 
2%  per  cent  on  the  sum  due  on  the  mortgage. 

2.  Same— Default  Judgmeivts— Extra  Allowance. 

Code  Civ.  Proc.  $  3253,  providing  that  the  court  in  an  action  to  fore- 
close a  mortgage  **or  in  a  diflacult  and  extraordinary  case  (where  a  de- 
fense has  been  interposed  in  an  action)    ♦    ♦    ♦    may   award. 
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patty  a  furtiier  sum  as  follows:  (1)  In  an  action  to  foreclose  a  mortgage 
a  sum  not  exceeding  2^  per  centum  upon  ttie  sum  due,'*  permits  the  2^  per 
cent,  allowance  upon  the  rendition  of  Judgment  in  a  mortgage  foreclosure 
suit,  although  no  defense  has  been  interposed,  and  the  Judgment  is  taken 
by  default. 

Appeal  from  Kings  County  Court. 

Action  by  Elizabeth  C.  Badger  against  Mattie  D.  Johnston,  im- 
pleaded with  others.  From  an  order  denying  a  motion  to  modify 
a  judgment  by  striking  out  an  additional  allowance  awarded  to 
plaintiff,  defendant  named  appeals.    Affirmed. 

The  notice  of  application  for  relief  referred  to  in  the  opinion,  which  was 
signed  by  plaintifTs  attorney  and  addressed  to  defendant's  attorney,  was  as 
follows : 

"Please  to  take  notice  that  on  the  annexed  affidavit  of  John  M.  Rider,  duly 
verified  the  first  day  of  December,  1904,  and  on  the  summons  and  complaint 
and  proceedings  herein,  the  application  for  the  relief  demanded  in  the  com- 
plaint in  the  above  action  will  be  made  to  one  of  the  Judges  of  this  honorable 
court  at  a  term  thereof  to  be  held  at  the  county  courthouse  of  Kings  county 
in  the  borough  of  Brooklyn,  county  of  Kings  and  state  of  New  York,  on  the 
12th  day  of  December,  1904,  at  the  opening  of  the  court  on  that  day,  or  as 
soon  thereafter  as  counsel  can  be  heard." 

The  complaint  demand  the  following  relief: 

"Wherefore  the  plaintiff  demands  Judgment  that  the  defendants  herein, 
and  all  persons  claiming  under  them,  or  any  or  either  of  them,  subsequent  to 
the  filing  of  the  notice  of  pendency  of  this  action,  be  forever  barred  and  fore- 
closed of  all  right,  claim,  lien,  and  equity  of  redemption  in  said  mortgaged 
premises;  that  the  said  premises  be  directed  to  be  sold  according  to  law; 
that  the  moneys  arising  from  the  sale  be  applied  to  the  payment  of  the  ex- 
I>enses  of  the  sale  and  the  costs  of  this  action  and  to  the  payment  of  the 
amount  due  to  the  plaintiff  on  the  said  bond  and  mortgage,  with  interest 
thereon  to  the  time  of  such  payment,  so  far  as  the  amount  of  such  moneys 
properly  applicable  thereto  will  pay  the  same ;  and  that  the  defendant  James 
J.  Degnan  be  adjudged  to  pay  any  deficiency  which  may  remain  after  apply- 
ing all  of  said  moneys  so  applicable  thereto ;  and  that  the  plaintiff  have  such 
other  or  further  relief,  or  both,  in  the  premises,  as  shall  be  Just  and  equita- 
bla" 

Argued  before  BARTLETT,  WOODWARD,  RICH,  and  MIL- 
LER, JJ. 
Henry  D.  Merchant,  for  appellant. 
John  'M.  Rider,  for  respondent. 

PER  CURIAM.  This  was  a  suit  to  foreclose  a  mortgage  for 
$6,500.  No  answer  or  demurrer  was  interposed  by  any  of  the  de- 
fendants. The  appellant  alone  appeared.  Her  attorney  was  duly 
served  with  a  notice  of  application  for  the  relief  demanded  in  the 
complaint.  On  the  return  day  of  the  motion  no  one  appeared  but 
the  attorney  for  the  plaintiff,  who  took  the  usual  order  of  reference 
to  compute,  with  $10  costs,  and  subsequently  obtained  from  the 
court,  as  he  was  entitled  to  do  without  further  notice,  a  direction 
for  the  entry  of  final  judgment  of  foreclosure  and  sale.  This  judg- 
ment awarded  to  the  plaintiff  an  additional  allowance  of  2^2  per 
cent,  on  the  sum  due,  under  section  3253  of  the  Code  of  Civil  Pro- 
cedure. The  appellant  complains  of  this  allowance  as  irregular, 
claiming  that  it  could  not  be  made  after  the  order  of  reference  to 
compute,  without  further  notice.     We  think  that  the  notice  of  appli- 
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cation  for  the  relief  demanded  in  the  complaint  was  broad  enough 
to  authorize  all  the  steps  that  were  subsequently  taken  in  the  action 
in  behalf  of  the  plaintiff. 

The  point  is  also  made  that  the  court  had  no  jurisdiction  to  grant 
an  additional  allowance  where  no  defense  had  been  interposed. 
This  would  be  true  if  tiie  allowance  were  made  on  the  ground  that 
the  case  was  difficult  and  extraordinary ;  but  section  3253  has  been 
uniformly  construed  in  this  department  as  permitting  an  extra  al- 
lowance of  2J4  per  cent,  upon  the  rendition  of  judgment  by  default 
in  mortgage  foreclosure  suits,  and  the  language  of  the  section  clearly 
warrants  this  construction.  So  far  as  the  propriety  of  the  allow- 
ance in  this  particular  case  is  concerned,  we  are  not  willing  to 
interfere  with  the  discretion  exercised  by  the  County  Court  in 
granting  it. 

The  order  appealed  from  should  be  affirmed. 

Order  of  the  Ck>uDt7  Ckmrt  of  Kings  county  affirmed,  with  $10  costs  and 
disbursements. 


HBINBIOH  y.  HBIDT  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department    June  28,  1905.) 

Bbtates.  of  Decedents— Claims  Aqains't— Rejection— LiImitation»—Authob- 
ITT  OF  Agent. 

Where  an  attorney  was  employed  to  present  a  claim  against  the  estate 
of  a  decedent,  and  he  sent  It  by  mall  to  the  executors,  who  sent  him  by 
mall  a  notice  of  the  rejection,  such  notice  was  notice  to  the  claimant, 
and  started  the  running  of  limitations,  under  Code  Civ.  Proc.  (  1822,  pro- 
viding that  an  action  against  executors  on  a  claim  against  the  estate  of 
the  decedent  must  be  commenced  within  six  months  after  notice  of  the 
rejection  of  the  claim. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Mary  Heinrich  against  John  B.  Heidt  and  others,  as 
executors  of  and  trustees  under  the  will  of  Louis  Heidt,  deceased. 
From  a  judgment  in  favor  of  plaintiff,  defendants  appeal.  Re- 
versed. 

Argiied  before  HIRSCHBERG,  P.  J.,  and  WOODWARD, 
JENKS,  RICH,  and  MILLER,  JJ. 

Isidor  Buxbaum,  for  appellants. 
Henry  Bonawitz,  for  respondent. 

WOODWARD,  J.  Louis  Heidt  died  on  the  12th  day  of  April, 
1901,  leaving  a  last  will  and  testament,  nominating  and  appointing 
John  B.  Heidt,  Joseph  Reininger,  and  Oliver  J.  Moussette  as  his 
executors,  and  letters  testamentary  were  subsequently  issued  to 
these  gentlemen,  who  qualified  and  entered  upon  the  discharge  of 
their  duties.  On  the  16th  of  November,  1901,  the  executors  began 
the  publication  of  a  notice  to  persons  having  claims  against  the 
estate,  and  on  or  about  the  6th  of  August,  1903,  the  defendants,  the 
executors  above  named,  received  a  letter  from  Stephen  O'Brien, 
an  attorney  at  law,  inclosing  a  formal  claim  in  behalf  of  the  plaintiff 
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in  this  action.  In  this  letter,  which  was  written  upon  a  letter  head- 
ed with  the  name  of  the  attorney,  his  office  and  telephone  address, 
Mr.  O'Brien  says:  "Enclosed  find  proof  of  claim  of  Mrs.  Henry 
Henrich.  Kindly  advise  me  if  you  approve  of  same.^'  On  the 
5th  day  of  September,  1903,  the  executors  sent  a  notice  to  Mr. 
O'Brien,  addressed  to  "Mary  Heinrich,  claimant.  Stephen  O'Brien, 
attorney  for  plaintiff."  There  is  no  dispute  that  this  notice,  reject- 
ing the  claim,  was  received  by  Mr.  O'Brien,  who,  as  it  appears  from 
the  evidence,  was  engaged  by  the  plaintiff's  son-in-law  to  draw  up 
the  formal  notice,  which  was  duly  signed  by  the  plaintiff,  and  by  her 
son-in-law  returned  to  Mr.  O'Brien  to  be  forwarded  to  the  defend- 
ants. It  appears  from  the  evidence  that  Mr.  O'Brien  was  not  paid 
for  this  service,  but  there  can  be  no  doubt  that  the  jury  might  have 
properly  found  that  he  was  employed  for  the  purpose  of  presenting 
this  claim,  and  that  he  was  fully  authorized  to  make  the  presenta- 
tion. If  he  had  presented  this  claim  in  person,  and  the  executors 
had  rejected  the  same,  it  cannot  be  doubted  that  this  would  have 
constituted  notice  of  its  rejection  sufficiently  to  have  put  the  six- 
months  statute  of  limitations  contained  in  section  1822  of  the  Code 
of  Civil  Procedure  in  operation ;  and  it  is  not  clear  why  any  differ- 
ent rule  should  prevail  where  the  presentation  is  made  by  mail, 
and  the  notice  of  rejection  is  sent  to  the  person  who  concededly  had 
authority  to  present  the  claim,  and  who  requests  that  he  be  informed 
of  the  disposition  made  of  the  same.  "If,"  say  the  General  Term  of 
the  Court  of  Common  Pleas  in  Peters  v.  Stewart,  2  Misc.  Rep. 
357,  368,  21  N.  Y.  Supp.  993,  994,  "the  agent  presenting  the  claim 
had  authority  to  present  it  to  the  administrator,  it  necessarily  fol- 
lows that  he  had  authority  to  receive  on  plaintiff's  behalf  notice  that 
he  accepted  or  disputed  and  rejected  it.  Where  a  creditor  sends 
a  person  to  collect  a  claim  of  a  debtor,  the  latter  certainly  is  author- 
ized to  receive  and  receipt  for  any  money  that  may  be  paid  him  on 
account  of  that  claim ;  and  where  one  sends  an  agent  to  make  a  de- 
mand of  any  kind  the  answer  of  the  person  on  whom  the  demand  is 
made  is  good  when  given  to  the  agent,  and  in  law  is  considered  as  if 
given  to  the  principal  personally.  'Qui  facit  per  alium  facit  per  se' 
is  one  of  the  oldest  and  best-established  maxims  of  the  law.".  It  is 
not  disputed  in  this  case  that  the  action  was  not  brought  until  long 
aiter  the  expiration  of  six  months  from  the  rejection  of  this  claim 
by  the  executors,  and  the  judgment  in  behalf  of  the  plaintiff  was 
directed  upon  the  theory  that  Mr.  O'Brien  was  not  the  agent  of  the 
plaintiff,  and  that  notice  to  him  was  not  notice  to  her.  The  de- 
fendants asked  to  go  to  the  jury  upon  the  question  of  whether  Mr. 
O'Brien  was  authorized  to  act  as  the  plaintiff's  agent,  and  this 
was  denied;  constituting,  as  we  believe,  reversible  error.  Upon 
the  undisputed  facts  Mr.  O'Brien  was  authorized  to  present  the 
claim,  and  this  carried  with  it  the  right  to  receive  the  notice  of  its 
acceptance  or  rejection,  and,  the  defendants  having  asked  to  go  to 
the  jury  upon  this  point,  it  was  error  for  the  court  to  refuse  the 
request  and  to  direct  a  verdict  for  the  plaintiff. 

The  judgment  appealed*  from  should  be  reversed,  with  costs  to 
abide  the  event.     All  concur. 
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HBNNION  et  ai.  t.  HENRT  B.  HARRIS  GO. 

(Supreme  Court,  Appellate  Term.    June  22,  1906.) 

WoBK  AND  Labob— TbiaI/— Adjotte^uxnt^Supplkveittabt  Pboof. 

In  an  action  for  work  and  labor,  defendant  filed  a  yerlfled  answer  ad* 
mittlng  plaintiff's  employment,  but  alleging  that  the  work  was  improperly 
done,  etc.  When  the  case  was  called  for  trial,  defendant,  by  leave  of 
court,  filed  an  amended  answer  containing  a  general  denial  and  omitting^ 
all  charges  of  improper  performance,  and,  in  order  to  prevent  the  imposi- 
tion of  terms,  defendant's  counsel  stated :  "If  plaintiff  Is  taken  by  sur- 
prise, I  will  submit  to  an  adjournment  of  the  case.  He  may  then  put  In 
such  supplementary  proof  as  he  may  want  to."  Plaintiff,  then  believing 
that,  when  he  had  put  in  such  evidence  as  he  was  prepared  with,  an  ad- 
journment might  be  had  for  the  production  of  further  proof  of  authority, 
offered  such  proof,  and  then  asked  for  an  adjournment,  which  the  court 
declined  to  allow.  Held,  that  plaintiff's  construction  of  defendant's  offer 
was  a  reasonable  one,  and  that  the  adjournment  was  Improperly  denied. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eleventh 
District. 

Action  by  Charles  Hennion  and  others  against  the  Henry  B. 
Harris  Company.  From  a  Municipal  Court  judgment  in  favor  of 
defendant,  plaintiffs  appeal.     Reversed. 

Argued  before  SCOTT,  P.  J.,  and  MacLEAN  and  DUGRO,  JJ. 

S.  C.  Sugarman,  for  appellants. 

Cowing,  White  &  Wait  (William  Bell  Wait,  Jr.,  of  counsel),  for 
respondent. 

SCOTT,  P.  J.  Plaintiff  had  built  on  defendant's  order  a  certain 
booth  to  be  shipped  to  an  exhibitor  at  the  St.  Louis  Fair.  It  is 
conceded  that  he  was  employed  to  build  the  booth  and  paid  by  de- 
fendant. The  work  here  sued  for  was  building  crates  in  which  to 
ship  the  booth.  It  appears  that  it  was  necessary  to  have  these 
crates,  and  that  they  were  actually  used  by  the  defendant.  By 
its  original  answer  the  defendant  admitted  plaintiff's  employment  to 
do  the  work  sued  for,  but  alleged  that  it  had  been  unskillfully  and 
improperly  done,  and  counterclaimed.  This  answer  was  verified 
by  one  of  the  defendant's  officers,  and  was  apparently  prepared  and 
sworn  to  quite  recklessly  and  without  any  knowledge  of  the  facts, 
for,  when  the  cause  came  on  for  trial,  the  defendant,  by  leave  of  the 
court,  filed  an  amended  answer,  verified  by  another  officer,  denying 
all  the  allegations  of  the  complaint,  omitting  all  charges  of  im- 
proper performance,  and  containing  no  counterclaim.  This  new 
pleading  imposed  upon  plaintiff  the  burden  of  proving  the  author- 
ity of  the  person  who  had  employed  him — a  fact  which  was  ad- 
mitted by  the  original  answer.  After  some  discussion  the  defend- 
ant's attorney  said :  "If  the  plaintiff  is  taken  by  surprise,  I  will 
submit  to  an  adjournment  of  this  cause.  He  may  then  put  in  such 
supplementary  proof  as  he  may  want  to."  The  plaintiff's  attor- 
ney swears  that  what  he  understood  to  be  meant  by  this  offer  was 
that,  when  he  had  put  in  such  evidence  as  he  was  prepared  with, 
an  adjournment  of  the  trial  might  be  had,  if  necessary,  for  the  pro- 
Digitized  by  CjOOQ  IC 


426  94  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

and  128  New  York  State  Reporter 

duction  of  further  proof  of  authority.  This  was  a  reasonable  con- 
struction of  defendant's  proposition,  in  view  of  his  use  of  the  word 
"supplementary."  The  proposition  was  apparently  acquiesced  in, 
since  no  demur  was  made  by  the  court,  and  the  motion  to  amend 
the  answer  was  granted  without  comment.  At  the  close  of  the  evi- 
dence the  plaintiff  accordingly  asked  for  an  adjournment  to  enable 
him  to  show  the  hiring  by  the  company,  but  the  court,  of  its  own 
motion,  declined  the  request.  The  plaintiff  was  undoubtedly  en- 
titled to  a  postponement  of  the  trial  by  reason  of  the  amendment,  if 
he  had  asked  for  it,  and  we  think  that  he  was  led  to  go  on,  and 
did  go  on,  upon  the  faith  of  what  he  reasonably  understood  to  be  a 
stipulation  that  he  might  have  an  adjournment  before  the  cause  was 
finally  taken  under  advisement.  He  would  hardly  have  otherwise 
waived  his  right  to  an  adjournment,  especially  as  in  doing  so  he 
also  waived  the  costs  imposed  upon  defendant  as  a  condition  of 
amendment  of  the  answer.  As  the  case  stood,  it  was  a  close  one  on 
the  evidence,  and  in  our  opinion  the  cause  of  justice  will  be  best 
served  by  a  retrial. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  abide 
the  event.    All  concur. 


WEST  V.  NEW  YORK  TRANSP.  CO. 

(Supreme  Court,  Appellate  Term.    Jmie  26,  1905.) 

NxGLiGSNOi>— Collision  with  Electric  Cab. 

In  an  action  for  injuries  sustained  by  collision  with  an  electric  cab. 
a  finding  of  negligence  of  defendant's  driver  is  not  warranted,  wbere  it 
appears  that  plaintiff  saw  the  cab,  which  was  moTing  at  a  moderate  speed, 
before  he  left  the  curb,  did  not  look  for  it  afterwards,  and  ran  into  it, 
striking  it  on  the  side. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Samuel  G.  West  against  the  New  York  Transportation 
Company.  From  a  judgment  for  plaintiff,  and  from  an  order  deny- 
ing defendant's  motion  for  a  new  trial,  it  appeals.     Reversed. 

Argued  before  SCOTT,  P.  J.,  and  MacLEAN  and  DUGRO,  JJ. 

Arthur  K.  Wing,  for  appellant. 

Charles  Schloemann  (John  C.  Robinson,  of  counsel),  for  respond- 
ent 

SCOTT,  P.  J.  It  is  not  easy  to  see  upon  what  the  jury  predi- 
cated a  finding  of  negligence  on  the  part  of  defendant's  driver.  The 
plaintiff  started  to  cross  Eighth  avenue  at  the  northeast  corner  of 
Forty-Second  street,  going  from  east  to  west.  Before  he  left  the 
curb  he  saw  the  defendant's  electric  cab  coming  down  Eighth  ave- 
nue at  a  moderate  pace.  When  he  had  reached  the  north-bound 
or  easterly  track  he  looked  south,  as  he  says,  to  see  if  a  car  was 
coming,  and,  seeing  none,  proceeded,  and  almost  immediately 
walked  or  ran  into  the  cab,  and  was  thrown  down.  He  did  not  look 
at  or  for  the  cab  after  leaving  the  curb.     There  is  no  evidence  that 
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the  cab  increased  its  speed,  and  it  must  have  been  running  quite 
slowly,  because  it  was  stopped  within  a  very  few  feet.  It  is  true 
that  there  is  some  evidence  that  no  bell  was  rung  by  the  driver, 
but  that  seems  to  be  unimportant,  because  the  plaintiff  had  seen  the. 
cab  coming,  and  therefore  needed  no  warning  of  its  approach. 
There  is  also  some  evidence  that  the  cab  had  changed  its  course 
before  the  plaintiff  struck  it.  This  is  disputed,  and,  even  if  true, 
is  not  so  significant  as  it  might  have  been  if  the  cab  had  run  into 
plaintiff.  The  universal  testimony  is  that  plaintiff  ran  into  the 
cab,  striking  it  on  the  side.  The  irresistible  conclusion  from  the 
evidence  is  either  that  plaintiff  forgot  all  about  the  cab,  and  hast- 
ened heedlessly  across  the  street,  or  else  that  those  witnesses  speak 
truthfully  who  say  that  he  came  suddenly  out  from  behind  an  up- 
town car.  In  either  event,  we  find  no  evidence  sufficient  to  charge 
the  defendant.  The  damages,  too,  are,  to  say  the  least,  very  liberal. 
The  plaintiff's  actual  loss  in  money  was  small,  and  his  injuries  prop- 
erly traceable  to  the  accident  were  not  serious.  The  case  pre- 
sented a  proper  case  for  the  granting  of  the  motion  for  a  new  trial. 
Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 

MacLEAN,  J.,  concurs.     DUGRO,  J.,  concurs  in  result 


MULLER  et  al.  v.  GREENWALD. 

(Supreme  Ck)urt,  AppeUate  Term.    June  22,  1905.) 

Goods  Sold  and  Delivered— Judgment— Sutficienct  of  Evidbnob. 

Where  defendant's  agent,  who  had  authority  to  order  coal  for,  the  use 
)f  defendant's  house,  and  authorized  the  Janitress  to  receipt  for  the  coal 
when  delivered,  ordered  coal  of  plaintiffs,  for  which  the  janitress  gave 
receipts,  evidence  of  such  facts,  and  of  the  price  and  amount  of  the  coal, 
entitled  plaintiffs  to  judgment 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Tenth  Dis- 
trict. 

Action  by  Leon  Edward  Muller  and  another  against  Samuel 
Greenwald.  Judgment  for  defendant,  and  plaintiffs  appeal.  Re- 
versed. 

Argued  before  SCOTT,  P.  J.,  and  DUGRO  and  MacLEAN,  JJ. 

Goldsmith  &  Rosenthal,  for  appellants, 
David  W.  Rockmore,  for  respondent. 

SCOTT,  P.  J.  This  action  was  for  goods  sold  and  delivered, 
and  the  complaint  was  dismissed  at  the  close  of  the  plaintiffs'  case 
upon  the  trial  judge's  own  motion.  It  was  shown  upon  the  trial 
that  the  defendant  was  the  owner  of  certain  premises,  and  one 
Dixon  was  his  agent.  Dixon  had  authority  to  order  coal  for  the 
use  of  the  house,  and  had  authorized  the  janitress  to  give  receipts 
for  such  coal  when  delivered.     Dixon  ordered  coal  of  the  plaintiffs. 
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and  upon  delivery  thereof  the  janitress  gave  receipts  therefor,  which 
were  in  evidence.    The  price  and  amount  of  coal  were  also  shown. 
Upon  the  testimony,  the  plaintiffs  should  have  had  a  judgment. 
*  Judgment  reversed  and  new  trial  ordered,  with  costs  to  appellants 
to  abide  the  event.    All  concur. 


DAVIDSON  v.  WITTHAUS  et  al. 
(Supreme  Oourt,  AppeUate  Division,  Second  Department    June  16,  1905.) 

1.  CoBPOBATioNS— Annual    Repobt— Failtjbe    to    File— LiABnJTT— LimTA- 

HON  OF  Action. 

Laws  1897,  p.  313,  c.  884,  §  30,  imposed  a  liability  on  directors  of  cor- 
porations for  failure  to  file  an  annual  report  Laws  1899,  p.  767,  c.  354, 
I  34,  limited  actions  to  enforce  such  liability  to  three  years.  Laws  1901, 
p.  961,  c.  354^  amending  the  prior  laws  "so  as  to  read  as  follows,'*  casts 
the  duty  of  making  the  reports  on  other  officers  than  the  directors,  and 
limits  the  time  for  bringing  the  action  to  six  months.  Held,  that  the 
six-months  limitation  applied  to  a  right  of  action  against  directors  ac- 
cruing under  the  prior  laws. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  12,  Cent  Dig.  Oorporations,  i 
1499.] 

2.  Same— Vested  Rights. 

Laws  1897,  p.  313,  c.  384,  |  80,  imposing  a  Uability  on  directors  of  a 
corporation  for  failure  to  file  an  annual  report,  being  an  imposition  of 
a  penalty,  did  not  create  a  vested  right  in  a  party  entitled  to  recover 
thereon. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10,  Gent  Dig.  Ck>n8titutiona} 
Law,  §  233.] 

8.  Limitation  of  Actions— Vested  Rights. 

Laws  1901,  p.  966,  c  354,  §  80,  limiting  to  six  months  the  right  of  action 
against  officers  of  a  corporation  for  failure  to  file  an  annual  report 
affected  only  the  remedy,  and  did  not  interfere  with  vested  rights. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  10,  Gent  Disr.  Gonstitutional 
Law,  §§  246-251.] 

4.  Saijb— Reasonableness. 

Said  act  was  not  invalid  as  an  unreasonable  limitation. 

5.  Statutoby  GoNSTBucnoN  Law— Gonstbuction. 

The  statutory  construction  law  operates  only  when  not  Inconsistent 
with  the  object  of  a  subsequent  statute,  and  when  inconsistent  is  not  en- 
titled to  the  same  respect  as  a  constitutional  provision. 

Appeal  from  Trial  Term,  Rockland  County. 

Action  by  Adclie  L.  Davidson  against  Rudolph  A.  Witthaus  and 
others,  directors  of  a  corporation,  to  enforce  a  statutory  liability. 
Judgment  for  plaintiff,  and  defendants  appeal.     Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD,  JENKS,  and  MILLER,  JJ. 

Eustace  Conway,  for  appellants. 
George  R.  Bristor,  for  respondent. 

JENKS,  J.  The  question  is  whether  the  action  was  barred  by 
a  statute  of  limitation  pleaded.  The  plaintiff  became  a  judgment 
creditor  of  a  domestic  corporation  in  November,  1900,  by  recovery 
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upon  a  corporation  note  which  matured  in  1899.  In  July,  1902,  she 
both  notified  the  defendants,  who  were  directors,  that  she  would 
hold  them  under  the  statutes  for  failure  to  make  and  file  an  annual 
report  in  January,  1901,  and  began  this  action.  It  was  stipulated 
at  trial  that  the  directors  filed  an  annual  report  in  1900,  but  none 
thereafter. 

If,  as  contended,  the  limitation  of  three  years  for  the  beginning 
of  such  an  action,  prescribed  by  section  34,  c.  354,  p.  767,  of  the 
Laws  of  1899,  was  shortened  to  six  months  by  chapter  354,  p.  961, 
of  the  Laws  of  1901,  the  action  is  barred,  for  the  said  statute  of 
1901  became  a  law  on  April  16,  1901,  and  the  period  of  six  months 
■expired  by  the  terms  of  the  statute  six  months  from  that  day.  Sec- 
tion 30,  c.  384,  p.  313,  of  the  Laws  of  1897,  prescribed  an  annual  re- 
port, signed  by  a  majority  of  the  directors,  and  imposed  the  liability. 
Section  34  of  the  Laws  of  1899  enacted  a  statute  of  limitation  of 
three  years  upon  such  liability.  In  Staten  Island  M.  R.  R.  Co. 
V.  HinchliflFe,  170  N.  Y.  473,  63  N.  E.  645,  the  court,  per  Werner, 
J.,  referring  to  this  stock  corporation  law  and  to  these  sections,  say : 

"Section  80  creates  the  liability  for  a  failure  to  file  the  report.  While 
section  34  does  not  In  terms  refer  to  foreign  corporations,  and  simply  uses 
the  words  'director  or  officer  of  any  stock  corporation/  it  nevertheless  regu- 
lates the  enforcement  of  the  liahility  created  J>y  section  SO,  and  the  two  sec- 
tions should  he  read  together."    (The  italics  are  mine.) 

Chapter  354  of  the  Laws  of  1901  provides : 

"Section  1.  The  several  parts  and  sections  of  chapter  thlrty-siz  of  the  Gen- 
eral Laws,  known  as  the  stock  corporation  law,  corresponding  to  those  here- 
inafter specified,  are  amended  so  as  to  read  as  followa" 

Among  these  sections  is  the  said  section  30,  which  is  silent  as  to 
any  duty  of  the  directors  in  making  or  filing  the  annual  report,  and 
in  terms  casts  that  duty,  hitherto  devolved  upon  them,  upon  other 
officers.  People  v.  Wilmerding,  136  N.  Y.  363,  368,  32  N.  E.  1099, 
is  authority  for  the  statement  that  such  legislation  did  not  repeal 
the  original  statute,  and  that  from  the  time  of  the  amendatory  act 
"such  act  is  the  only  enactment  on  the  subject  as  to  future  transac- 
tions, and  the  former  statute  is  merged  and  lost  in,  and  has  no  vital- 
ity distinct  from,  the  amendatory  act."  In  Bank  of  Metropolis  v. 
Faber,  160  N.  Y.  200,  206,  44  N.  E.  779,  780,  the  court,  per  O'Brien, 
J.,  say: 

"In  the  Prime  Case  the  law  is  thus  stated:  When  a  statute  amends  a 
former  statute  'so  as  to  read  as  follows/  it  operates  as  a  repeal  hy  implica- 
tion of  inconsistent  provisions  in  the  former  law  and  of  provisions  therein 
omitted  in  the  latter." 

If  the  provision  of  section  30  (page  966)  as  amended  in  1901,  that 
•  certain  specified  officers  other  than  the  directors  shall  make  the 
report,  is  not  inconsistent  with  the  prior  provision  that  the  directors 
shall  do  so,  as  it  seems  to  me  it  is,  certainly  the  amended  section 
has  omitted  all  provisions  with  reference  to  the  directors.  Section 
5  of  the  said  statute  provides : 

"This  act  shall  take  effect  immediately,  hut  shall  not  affect  any  action  or 
proceeding  pending  in  any  court  at  the  time  it  takes  effect  or  any  right  of 
any  creditor  of  any  corporation  or  of  any  stockholder  against  any  director 
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under  existing  law,  providing  action  thereon  be  commenced  within  six  months- 
after  this  act  takes  effect,  except  as  in  this  act  otherwise  provided." 

I  think  that  this  statute  of  limitation  applies  to  this  case.  End- 
lich  on  the  Interpretation  of  Statutes,  §  287 ;  Sohn  v.  Waterson,  17 
Wall.  696,  21  L.  Ed.  737 ;  Acker  v.  Acker,  81  N.  Y.  143 ;  Regina  v. 
Leeds  &  Bradford  Ry.  Co.,  18  Q.  B.  343;  Burwell  v.  Tullis,  12 
Minn.  672  (Gil.  486).  In  Sohn  v.  Waterson,  supra,  the  court,  per 
Bradley,  J.,  says : 

"When  a  statute  declares  generally  that  no  action,  or  no  action  of  a  cer- 
tain class,  shall  be  brought,  except  within  a  certain  limited  time  after  it 
shall  have  accrued,  the  language  of  the  statute  would  make  it  apply  to  past 
actions  as  well  as  to  those  arising  in  the  future." 

Such  construction  is  necessary  to  explain  the  existence  of  the  said 
section  6.     See  Burwell  v.  Tullis,  supra. 

The  learned  counsel  for  the  respondent  insists  that  the  amend- 
ment shortening  the  limitation  is  unconstitutional  (1)  because  it 
violates  the  statutory  construction  law;  (2)  because  it  interfered 
with  an  existing  property  right ;  and  (3)  because  the  limitation  in 
point  of  time  is  unreasonable. 

1.  The  section  of  the  statutory  construction  law  invoked  is  para- 
graph 31,  which  reads  as  follows : 

"The  repeal  hereafter  or  by  this  chapter  of  any  provision  of  a  statute,  which 
repeals  any  provision  of  a  prior  statute,  does  not  revive  such  prior  provision. 
The  repeal  hereafter  or  by  this  chapter  of  any  provision  of  a  statute,  which 
amends  a  provision  of  a  prior  statute,  leaves  such  prior  provision  in  force 
unless  the  amendatory  statute  be  a  substantial  re-enactment  of  the  statute 
amended.  The  repeal  of  a  statute  or  part  thereof  shall  not  affect  or  impair 
any  act  done  or  right  accruing,  accrued  or  acquired,  or  liability,  penalty,  for- 
feiture or  punishment  incurred  prior  to  the  time  such  appeal  takes  ettect, 
but  the  same  may  be  asserted,  enforced,  prosecuted  or  inflicted,  as  fully  and 
to  the  same  extent  as  if  such  repeal  had  not  been  effected;  and  all  actions 
and  proceedings,  civil  or  criminal,  commenced  under  or  by  virtue  of  any  pro- 
vision of  a  statute  so  repealed,  and  pending  immediately  prior  to  the  taking 
effect  of  such  repeal,  may  be  prosecuted  and  defended  to  final  effect  in  the 
same  manner  as  they  might  if  such  provisions  were  not  so  repealed." 

The  Legislature  of  1892  could  not  fetter  the  Legislature  of  1901 
(Cooley's  Constitutional  Limitations  [7th  Ed.]  p.  174  et  seq.),  and 
I  think  that  the  statutory  construction  law  is  not  an  attempt  at  so 
vain  a  thing.  This  statute  is  a  rule  of  construction  "applicable  when 
not  inconsistent  with  the  general  object  of  a  subsequent  statute,  or 
the  context  of  the  language  construed,  or  other  provision  of  the 
repealing  law  indicating  a  different  intent"  (People  v.  England,  91 
Hun,  152,  36  N.  Y.  Supp.  534 ;  McCann  v.  City  of  New  York,  52 
App.  Div.  308,  65  N.  Y.  Supp.  308,  affirmed  166  N.  Y.  587,  59  N.  E. 
1125),  and  by  the  exclusion  stated,  upon  this  ground. 

The  learned  counsel  for  the  respondent  mainly  relies  upon  Lan- 
caster V.  Knight,  74  App.  Div.  255,  77  N.  Y.  Supp.  488,  and  McCann 
V.  City  of  New  York,  52  App.  Div.  362,  65  N.  Y.  Supp.  308.  Lan- 
caster sued  a  stockholder  under  section  54  of  the  stock  corporation 
law.  It  was  held  that  he  was  entitled  on  September  13,  1901  (i.  e., 
within  the  period  of  six  months  from  April  16,  1901),  to  maintain 
his  action  under  section  5  of  the  said  act  of  1901.  At  the  close  of 
the  opinion  the  contention  of  the  defendant  is  considered,  namely, 
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that  section  6  only  applied  to  the  action  against  a  director,  and  it 
was  said  that  the  Legislature  intended  to  protect  the  right  of  a  cred- 
itor of  a  corporation  and  the  rights  of  a  stockholder  against  a  di- 
rector; but,  even  if  section  5  did  not  afford  a  statute  of  limftation 
in  that  case,  then  the  rule  of  the  statutory  construction  law  would 
obtain.  McCann's  Case,  supra,  which  arose  upon  the  labor  law, 
distinctly  adopts,  by  reference  and  quotation,  the  interpretation  of 
the  statutory  construction  law  made  in  People  v.  England,  supra, 
and  it  is  there  said  that,  if  it  had  been  the  intention  to  affect  accrued 
rights,  the  intention  would  in  some  way  have  been  made  manifest. 
Examination  of  the  statute  shows  that  it  is  entirely  silent.  These 
cases  are  not  at  war  with  the  interpretation  as  to  the  scope  and 
limitation  of  the  statutory  construction  law  as  made  in  People  v. 
England,  supra,  but  indeed  affirm  it.  A  statute  of  one  Legislature, 
which  enacts  a  general  rule  of  construction,  need  not  be  respected 
by  a  subsequent  Legislature  as  if  a  provision  of  the  Constitution. 

2.  The  amendment  is  not  void  because  it  interferes  with  an  exist- 
ing property  right.  Victory  Webb  Printing  Co.  v.  Beecher,  26 
Hun,  48,  s.  c.  97  N.  Y.  651 ;  Bank  of  Metropolis  v.  Faber,  150  N. 
Y.  at  page  204,  44  N.  E.  779 ;  Breitung  v.  Lindauer,  37  Mich.  217, 
230 ;  Union  Iron  Co.  v.  Pierce,  4  Biss.  327,  333  et  seq..  Fed.  Cas.  No. 
14,367.  In  the  case  in  Hun,  the  General  Term  held  that  such  a  re- 
covery is  for  a  penalty  (citing  authorities),  and  applied  the  rule 
that  a  penalty  imposed  by  statute  cannot  be  recovered  after  the  re- 
peal of  the  statute,  although  incurred  before,  unless  the  repealing 
act  reserved  the  right  of  action.  The  judgment  was  affirmed  upon 
these  grounds  by  the  Court  of  Appeals,  with  the  citation  of  many 
authorities.  The  court  in  the  case  in  Bissell,  supra,  cite  the  lan- 
guage of  the  court  in  State  ex  rel.  v.  Youmans,  5  Ind.  280 : 

"It  Is  true  that,  if  a  party  on  a  prior  statute  has  acquired  a  vested  interest, 
its  subsequent  repeal  would  not  affect  his  rights.  But  that  principle  is  not 
applicable  to  the  case  at  bar  because  in  a  penalty  there  can  be  no  vested 
right  until  it  has  been  reduced  to  a  judgment.  A  mere  penalty  never  vests 
but  remains  executory." 

Moreover,  this  legislation  affects  not  the  right,  but  the  remedy, 
and  therefore  is  not  inhibited  provided  a  reasonable  time,  "taking 
into  consideration  the  nature  of  the  case,"  is  allowed  for  bringing 
an  action  after  the  statute  becomes  a  law,  and  before  the  bar  of  the 
statute  can  be  raised.  Gilbert  v.  Ackerman,  159  N.  Y.  118,  53  N. 
E.  753,  45  L.  R.  A.  118.  See,  too,  Terry  v.  Anderson,  95  U.  S.  628, 
24  L.  Ed.  365;  People  v.  Turner,  117  N.  Y.  227,  22  N.  E.  1022,  15 
Am,  St.  Rep.  498,  s.  c.  168  U.  S.  90,  18  Sup.  Ct.  38,  42  L.  Ed.  392. 

3.  I  think  that  the  time  is  not  unreasonable.  In  Terry  v.  Ander- 
son, supra,  the  court,  per  Waite,  C.  J.,  say: 

•*Of  that  the  Legislature  is  primarily  the  Judge,  and  we  cannot  overrule 
the  decision  of  that  department  of  the  government  unless  a  palpable  error 
has  been  committed." 

In  Rexford  v.  Knight,  11  N.  Y.  308,  the  court,  per  Johnson,  J., 
say: 

"The  provisions  of  this  act,  which  allowed  a  year  after  its  passage  for  the 
making  of  claims,  do  not  come  up  to  the  unreasonableness  which  will  render 
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tiiich  a  law  void.  To  do  that,  a  court  must,  I  think,  be  able  to  say  that  no 
substantial  opportunity  is  afforded  to  the  party  affected  to  assert  his  rights 
after  the  passage  of  the  law;  that  the  unmistakable  purpose  and  effect  of 
the  law  is  to  cut  off  the  right  of  the  party,  and  not  merely  to  limit  the  time 
in  which  he  may  begin  to  enforce  it*' 

Of  course,  there  is  no  fast  rule  for  the  test  of  reasonableness.  In 
Parmenter  v.  State,  135  N.  Y.  1«4,  31  N.  E.  1036,  it  is  said  that  the 
^'question  must  be  answered  in  view  of  all  the  facts  surrounding  the 
passage  of  the  act,  and  of  which  the  court  would  take  judicial  no- 
tice." 

In  the  first  place,  this  right  of  action  is  in  the  nature  of  a  penalty. 
It  originated  in,  and  is  regulated  by,  statute,  and  hence  the  Legis- 
lature was  dealing  with  its  creature,  and  not  with  the  common  law. 
As  it  had  given,  so  it  could  take  away,  such  cause  of  action,  and 
therefore  it  was  natural  that  from  time  to  time  it  should  change, 
amend,  or  regulate  the  statutes.  Further,  at  this  period  or  shortly 
before,  existing  statutes  of  general  application  like  unto  this  had 
l)een  revised  and  shaped  into  general  laws,  which  thereafter  were 
more  or  less  changed  and  amended  for  one  reason  or  another,  so 
that  any  change  in  this  statute  was  ascertained  readily  by  examina- 
tion of  legislation  aflfecting  general  laws.  Again,  there  was  then 
existing  a  special  statute  of  limitation.  Further,  in  these  days, 
publication  (in  its  generic  sense)  of  legislative  action  is  far  more 
swift  and  much  more  pervading  than  in  the  times  of  many  of  the 
judicial  determinations  of  reasonableness.  The  number  of  newspa- 
pers has  increased  enormously,  and,  aside  from  the  diffusion  out  of 
town  of  the  public  prints  of  the  city,  almost  every  village  has  its 
local  press.  In  our  day  neither  time  nor  distance  interferes  to  any 
•degree  with  the  publication  of  news.  The  gathering  thereof  is  a 
profession,  and  the  doings  of  the  Legislature,  of  any  public  or  gen- 
eral interest,  at  least,  are  sent  out  daily  by  a  corps  of  correspondents 
from  whom  little  escapes.  In  this  age  of  corporations  it  is  but 
natural  that  changes  in  the  general  laws  which  materially  affect 
the  rights  of  their  creditors  or  those  who  deal  with  them,  or  the 
liability  of  their  stockholders  or  officers,  should  be  communicated, 
printed,  and  commented  on.  Section  21  of  article  6  of  the  Con- 
stitution requires  the  Legislature  to  provide  for  the  speedy  publica- 
tion of  all  statutes,  and  enacts  that  all  laws  shall  be  free  for  publica- 
tion by  any  person.  Section  45  of  the  legislative  law  (Laws  1892, 
p.  1677,  c.  682)  is  in  furtherance  of  this  provision.  The  session  of 
1901  ended  with  the  close  of  April,  and  on  June  1st,  following,  the 
Secretary  of  State  certified,  "The  following  volume  of  laws  was 
printed  under  my  direction."  Section  48  of  the  legislative  law  re- 
quires the  sending  to  certain  official  newspapers  in  each  county,  in 
the  order  in  which  they  are  passed  and  as  soon  as  the  slips  are 
printed,  of  copies  of  all  laws  of  a  general  nature,  and  the  speedy 
publication  thereof  in  such  newspapers  is  required  and  regulated  by 
sections  19,  20,  and  21  of  the  County  Law.  Laws  1892,  pp.  1749, 
1760,  c.  686.  In  view  of  all  this  it  can  scarcely  be  contended  that 
excusable  ignorance  in  fact  of  a  general  law,  even  if  there  be  an  ex- 
cuse, could  long  exist  after  its  enactment;  certainly  not  for  a  period 
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of  six  months.  We  are  not  to  consider  the  circumstances  of  any 
particular  case.  Parmenter  v.  State,  supra.  But,  generally  speak- 
ing, there  is  nothing  incidental  to  a  cause  of  action  upon  such  a  de- 
fault as  existed  in  this  case,  to  require  much  time  for  investigation 
of  the  facts,  ascertainment  of  the  proposed  defendants,  and  the 
drafting  of  a  complaint.  Inquiry  at  stated  places  would  reveal 
speedily  whether  the  directors  made  and  filed  a  report,  and  who  the 
directors  of  the  corporation  were,  while  the  pleadings  arc  easily 
drawn. 

I  am  of  opinion  that  there  is  no  |fround  to  justify  a  judicial  over- 
ruling of  a  determination,  primarily  the  right  of  an  independent 
branch  of  government,  on  the  ground  of  "its  palpable  error*'  or  its 
occult  purpose  "to  cut  off  the  right"  of  action,  not  to  limit  it.  I 
cite  several  cases  which,  although  not  direct  precedents,  indicate  the 
trend  of  the  courts  in  passing  upon  such  questions:  Wheeler  v. 
Jackson,  41  Hun,  410,  414;  Wheeler  v.  Jackson,  137  U.  S.  246,  256, 
11  Sup.  Ct.  76,  34  L.  Ed.  659 ;  Turner  v.  New  York,  168  U.  S.  90, 
18  Sup.  Ct.  38,  42  L.  Ed.  392;  Rexford  v.  Knight,  supra;  Adamson 
v.  Davis,  47  Mo.  268;  Osborne  v.  Lindstrom  (N.  D.)  81  N.  W.  72, 
46  L.  R.  A.  715,  81  Am.  St.  Rep.  516 ;  Stine  v.  Bennett,  13  Minn. 
153  (Gil.  138) ;  Regina  v.  Leeds  &  Bradford  Ry.  Co.,  supra. 

The  judgment  must  be  reversed,  and  a  new  trial  oe  granted; 
costs  to  abide  the  final  award  of  costs.    All  concur. 


STUTSKY  V.  BROOKLYN  HEIGHTS  R.  OO. 

(Supreme  Court,  Appellate  Term.    Jane  22,  1905.) 

CiaBTWia— Vtolknce  bt  Go-Pasbbnovbs—Dishissal. 

In  an  action  against  a  carrier,  the  dismissal  of  the  complaint  at  the 
close  of  plaintiff*8  case  was  error,  where  there  was  uncontradicted  evidence 
of  more  than  one  attack  on  plaintiff  by  fellow  passengers,  and  of  notice 
to  the  condnctor  in  charge  of  defendant's  car,  as  it  was  bonnd,  as  far  as 
practicable,  to  protect  passengers  from  violence  committed  by  co-passen- 
gers. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Thirteenth 
District. 

Action  by  Gerson  Stutsky  against  the  Brooklyn  Heights  Railroad 
Company.  From  a  judgment  for  defendant,  plaintiff  appeals.  Re- 
versed. 

See  88  N.  Y.  Supp.  368. 

Argued  before  SCOTT,  P.  J.,  and  DUGRO  and  MacLEAN,  JJ. 

Siegel  &  Louis,  for  appellant. 
George  D.  Yeomans,  for  respondent. 

MacLEAN,  J.  It  was  error  for  the  trial  justice  to  dismiss  the 
complaint  at  the  close  of  the  plaintiff's  case,  for  there  was  uncon- 
tradicted evidence  of  more  than  one  attack  upon  the  plaintiff  by 
fellow  passengers,  and  of  notice  thereof  by  the  conductor  in  charge 
of  the  car  of  the  defendant,  which  by  law  "is  bound,  so  far  as  prac- 
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ticable,  to  protect  his  passengers,  while  being  conveyed,  from  vio- 
lence committed  by  strangers  and  co-passengers.  Stewart  v. 
Brooklyn  &  Crosstown  R.  Co.,  90  N.  Y.  688,  591,  43  Am.  Rep.  185. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


ARMSTRONa  v.  HEIDE. 
(Supreme  Court,  Appellate  Term.    June  27,  1905.) 

1.  Salks— Breach  of  Contbaoiv-Pebfobmancb— Tender  of  Pebfobhancb. 

Where  the  promise  of  a  buyer  to  accept  goods  and  the  agreement  of  the 
seller  to  sell  are  concurrent  and  mutual,  neither  can  recover  without  al- 
leging and  proTing  performance  or  tender  of  performance  on  his  part 

[Bd.  Note.— For  cases  in  point,  see  vol.  43,  Cent  Dig.  Sales,  H  358, 1092.] 

2.  Sahb— GoupLAiiVT— Failube  to  Aixeqe  Pebfobmance— Excuse. 

An  allegation,  in  the  complaint  in  an  action  for  breach  of  contract  to 
accept  certain  pails,  that  defendant  refused  to  carry  out  the  terms  of  his 
agreement,  is  not  sufficient  to  relieve  plaintiff  of  the  obligation  of  alleging 
and  proving  performance  or  tender  thereof  on  his  part. 

[Ed.  Note.— For  cases  in  point,  see  vol.  43,  Cent  Dig.  Sales,  H  363,  1092.) 

8.  Pleadings— A1.LEGAT10NB—LAGAL  Conclusions. 

An  allegation  in  a  pleading  that  a  party  refuses  to  carry  out  the  terms 
of  his  agreement  is  a  legal  conclusion,  and  not  the  statement  of  a  fact 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Paul  Armstrong  against  Henry  Heide.  From  a  judg- 
ment for  plaintiff  and  from  an  order  denying  a  motion  for  a  new 
trial,  defendant  appeals.     Reversed. 

Argued  before  SCOTT,  P.  J.,  and  DUGRO  and  MacLEAN,  J  J. 

Amend  &  Amend  (Alfred  J.  Amend  and  John  E.  Donelly,  of  coun- 
sel), for  appellant. 
J.  P.  Solomon  (Simon  Sulton,  of  counsel),  for  respondent. 

SCOTT,  P.  J.  It  is  not  necessary  to  go  further  than  the  com- 
plaint to  see  that  this  judgment  cannot  stand.  The  sole  allegations 
are  that  plaintiff  entered  into  a  contract  with  the  defendant,  which 
is  annexed  to  the  complaint,  and  which  provides  for  the  acceptance 
by  defendant  of  100,000  pails  at  $36  per  thousand,  the  entire  lot  to 
be  taken  within  six  months'  time  from  first  shipment,  and  in  quan- 
tities of  not  less  than  15,000  pails  at  any  one  time ;  that  in  accord- 
ance with  said  agreement  plaintiff  delivered  to  defendant  10,000  of 
said  pails  at  the  price  agreed  upon,  but  that  defendant  absolutely 
refused,  and  still  refuses,  to  carry  out  the  terms  of  his  agreement, 
to  the  plaintiff's  damage  $1,000.  Upon  the  very  plainest  principles 
of  pleading  this  complaint  was  insufficient.  The  promise  of  the  de- 
fendant to  accept  and  the  agreement  of  plaintiff  to  deliver  were 
concurrent  and  mutual,  and  neither  party  can  recover  without  al* 
leging  and  proving  performance  or  tender  of  performance  on  his 
own  part.  Pope  v.  Terre  Haute  Car  &  Mfg.  Co.,  107  N.  Y.  61,  13 
N.  E.  692.    The  plaintiff  is  not  relieved  from  the  obligation,  of  al- 
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leging  performance  or  tender  on  his  own  part  by  reason  of  the  al- 
legation of  defendant's  refusal  to  fulfill,  because  he  does  not  show 
wherein  that  refusal  consisted.  It  is  not  alleged  that  defendant  re- 
fused to  accept  90,000,  or  any  other  number,  of  pails,  but  merely 
that  he  refused  to  fulfill  the  contract  which  might  have  consisted  in 
a  refusal  to  pay  for  what  had  been  delivered ;  and  in  any  aspect  the 
mere  allegation  that  the  defendant  ''refuses  to  carry  out  the  terms 
of  his  agreement"  is  a  legal  conclusion,  and  not  the  statement  of  a 
fact.    Van  Schaick  v.  Winne,  16  Barb.  89. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


JACOBY  V.  PLATT. 

(Supreme  Court,  Appellate  Term.    June  26,  1905.) 

Oabbiage  of  Goods— In jubt  to  Goods— Liability. 

An  express  company  receiving  for  delivery  in  good  condition  a  lady's 
hat  packed  in  a  paper  box  and  in  10  days  delivering  it  to  the  consignee  in 
a  condition  indicating  that  it  bad  been  trampled  on,  and  thereby  ruined, 
is  liable  for  the  loss  sustained. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eleventh 
District. 

Action  by  Martha  Jacoby  against  Thomas  C.  Piatt,  president  of 
the  United  States  Express  Company.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Argued  before  SCOTT,  P.  J.,  and  DUGRO  and  MacLEAN,  JJ. 

Boardman,  Piatt  &  Soley,  for  appellant. 
Manton  Marks,  for  respondent. 

PER  CURIAM.  A  lady  having  to  return  a  hat  from  New  York 
to  the  plaintiff,  a  milliner,  in  Newark,  eight  miles  away,  delivered 
it  to  one  Bumford,  a  local  expressman,  who  in  turn  delivered  it  in 
good  order  to  the  joint-stock  association  doing  business  under  the 
style  of  United  States  Express  Company,  which  in  its  receipt  fore- 
fended  liability  for  loss  or  damage  unless  proven  "to  have  occurred 
from  the  *  *  *  gross  negligence  of  said  company  or  their  serv- 
ants." Uncontradictedly  the  hat  was  sent  in  a  pasteboard  box,  fa- 
miliar enough,  packed  therein  with  tissue  paper,  wrapped  on  the 
outside  with  paper,  and  when  the  express  company  delivered  the 
parcel,  after  a  delay  of  10  days,  it  was  as  if  it  had' been  trampled 
upon,  and  the  hat  was  ruined.  Thus  the  plaintiff's  case  was  proven,, 
and  her  judgment  should  not  be  disturbed. 

Judgment  affirmed,  with  costs. 
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PBOPLE'S  TRUST  CO.  v.  FLYNN  et  al. 
(Supreme  Court,  Appellate  Division,  Second  Department.    June  16,  1905.) 

1.  Wnxft— Trust  to  Pat  Annuity— Assignability— Real  Pbopebty  Law. 

Real  Property  Law  (Laws  1896,  p.  571,  a  547)  $  76,  subd.  3,  providing 
that  an  express  trust  may  be  created  to  receive  the  rents  and  profits  of 
real  estate  and  apply  them  to  the  use  of  any  person  during  the  life  of  that 
person,  or  for  any  shorter  time,  subject  to  the  provisions  of  law  relating 
thereto,  permits  a  trust  to  pay  annuities,  and  calling  it  an  "annuity"  does 
not  make  the  Interest  of  the  annuitant  assignable. 

2.  WiLLft— Trusts— Validity. 

Testator's  will,  before  disposing  of  the  residuary  estate,  gave'  his  sister 
an  annuity  for  life,  and  subsequently  the  will  provided  that  all  the  residu- 
ary estate  should  be  taken  possession  of  and  held  by  trustees,  who  should 
pay  from  the  net  income  a  specified  sum  to  testator's  widow  each  year 
during  her  natural  life,  and  that  the  remainder  should  be  paid  to  desig- 
nated persons  until  the  death  of  two  certain  daughters  of  testator,  when 
the  remainder  should  vest  ff eZd,  that  the  provision  for  the  widow  was  not 
independent  of  the  trust,  but  created  an  unassignable  beneficial  interest, 
and  hence  the  trust  provisions  were  void,  as  creating  a  trust  limited  as 
to  duration  by  three  lives. 

Appeal  from  Special  Term,  Kings  County. 

Suit  by  the  People's  Trust  Company,  as  substituted  trustee  under 
the  last  will  of  John  Flynn,  deceased,  against  Mary  C.  Flynn  and 
others,  for  a  construction  of  the  will,  and  from  the  judgment  (89 
N.  Y.  Supp.  706)  Annie  D.  Flynn  appeals.    Reversed. 

See  93  N.  Y.  Supp.  1144. 

Argued  before  BARTLETT,  WOODWARD,  RICH,  and  MIL- 
LER, JJ. 

John  H.  Kemble,  for  appellant. 

T.  Ellett  Hodgskin,  for  respondent  plaintiflf. 

S.  P.  Cahill,  for  defendants  Mary  C.  Flynn  and  others. 

Robert  P.  Orr,  guardian  ad  litem,  for  defendant  John  Flynn,  Jr. 

David  McClure,  guardian  ad  litem,  for  defendant  Charles  E. 
Egan,  Jr. 

MILLER,  J.  We  are  asked  to  construe  that  portion  of  the  will 
of  John  Flynn,  deceased,  which  reads  as  follows : 

"I  hereby  give,  devise  and  bequeath  all  the  rest,  residue  and  remainder  of 
my  estate,  real  and  personal  of  which  I  may  die  seized,  entitled  to,  or  pos- 
sessed of,  unto  my  said  executors  hereinafter  named  as  trustees,  to  them,  and 
their  successors,  to  have  and  to  hold  the  same  for  the  following  uses,  intents 
and  purposes,  viz. : 

"To  enter  into  and  take  possession  of  same,  to  keep  the  real  estate  in  re- 
pair; to  pay  all  insurance,  taxes,  assessments  and  water  rates  which  may 
accrue  against  said  property  and  also  other  necessary  expenses;  to  collect 
and  receive  all  the  rents.  Issues,  profits  and  income  therefrom,  and  out  of  the 
net  annual  income  of  my  said  residuary  estate  to  pay  over  to  my  wife  Annie 
the  sum  of  one  thousand  eight  hundred  dollars  ($1,800)  per  annum,  payable 
half-yearly  for  and  during  the  term  of  her  natural  life,  which  payment  shall  be 
in  lieu  of  all  dower  right  or  interest  which  she  might  or  may  have  on  my  es- 
tate; and  also  after  the  payment  of  the  above  annuity  or  dower  interest  to  my 
wife,  to  divide  the  net  residue  of  the  Income  derived  under  said  trust  Into  five 
equal  parts  and  pay  over  one  share  thereof  to  each  of  my  five  children,, 
namely,  l^lary  C,  Reglna,  William  J.,  John,  Jr.,  and^  James  or  the  issue  of 
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each  child  or  any  of  them  who  shall  die  leaving  issue  until  the  death  of  my 
two  daughters,  Mary  and  Regina. 

"If,  however,  any  of  said  five  children  shall  have  predeceased  me,  without 
issue  surviving  them,  then  said  net  residuary  income  shall  be  equally  subdi^ 
vided  among  those  living  or  represented.  Upon  the  death  of  my  two  daug)i- 
ters,  Mary  and  Regina.  I  give,  devise  and  bequeath  the  entire  estate  of  which 
I  may  die  seized,  entitled  to  or  possessed  of  to  the  issue  of  said  Mary;  the 
said  Regina,  William  J.  Flynn,  John  Flynn,  Jr.,  and  James  Flynn,  or  to  the 
issue  of  either  of  said  sons,  if  they  shall  have  previously  died  leaving  issues, 
such  issues  taking  the  share  which  would  have  belonged  to  its  parent  in  equal 
share;  hereby  excluding  my  grandchild  Charles  Egan,  or  his  issue  from  any 
participation  in  the  division  of  my  residuary  estate.*' 

All  of  the  persons  named  survived  the  testator,  and  are  now  liv- 
ing, except  the  son  James  Flynn,  who  is  now  deceased.  The  widow 
elected  to  take  dower.  The  action  is  brought  by  the  plaintiff,  as 
substituted  trustee,  asking  for  a  construction  of  the  entire  will,  and 
particularly  the  residuary  clause,  so  far  as  it  relates  to  the  disposi- 
tion of  the  income  payable  to  said  James  Flynn,  deceased,  during 
the  term  of  the  trust,  and  of  the  remainder  devised  and  bequeathed 
to  him.  The  defendants  Charles  E.  Egan,  Jr.,  and  John  Flynn,  Jr., 
are  infants,  and  appear  by  guardian  ad  litem.  The  answer  of  the 
defendant  Annie  Flynn  asserts  that  the  residuary  clause  is  void,  as 
being  an  attempt  to  suspend  the  power  of  alienation  for  a  period 
longer  than  two  lives  in  being.  The  only  question  which  was  ap- 
parently urged  before  the  learned  trial  court  was  whether  the  re- 
mainder devised  and  bequeathed  to  said  James  Flynn,  now  de- 
ceased, vested  upon  the  death  of  the  testator ;  the  learned  trial  court 
holding  that  it  did  not  vest,  and  that,  James  Flynn  having  died  be- 
fore the  termination  of  the  trust,  there  was  intestacy  of  the  share 
going  to  him,  both  in  respect  to  the  corpus  and  the  income  thereon. 
The  question  which  we  are  presently  to  consider  does  not  appear  to 
have  been  urged  before  the  learned  trial  court  or  considered,  and 
although  it  was  not  presented  to  this  court  until  the  reargument 
requested  by  the  court,  as  the  rights  of  infants  are  involved,  and  as 
the  validity  of  the  testamentary  disposition  is  necessarily  involved 
in  the  determination  of  the  question  as  to  the  disposition  of  the 
share  attempted  to  be  devised  to  the  said  James  Flynn,  deceased^ 
we  may  first  consider  that  question,  because,  if  the  attempted  testa- 
mentary disposition  is  void,  it  will  be  unnecessary  to  construe  it 
further. 

The  determination  of  the  question  depends  upon  whether  the  life 
of  Annie,  the  wife,  is  one  of  the  lives  by  which  the  duration  of  the 
trust  term  is  measured.  We  may  reject  at  the  outset  the  possible 
construction  which  would  limit  the  provision  for  the  benefit  of 
Annie  by  the  subsequent  provision  devising  the  remainder  "upon 
the  death  of  my  two  daughters,  Mary  and  Regina,"  so  as  to  ter- 
minate her  beneficial  interest  upon  the  death  of  said  Mary  and 
Regina,  because  it  must  be  assumed  that  one  of  the  paramount  ob- 
jects of  the  testator  was  to  make  provision  for  his  wife,  and  the 
provision  that  she  shall  receive  the  $1,800  per  annum  during  the 
term  of  her  natural  life  is  just  as  clear  and  explicit  as  the  disposition 
of  the  remainder  upon  the  death  of  Mary  and  Regina;  and,  al- 
though subsequent  provisions  of  a  will  are  frequently  held  to  limit . 
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earlier  provisions,  that  construction  will  not  be  adopted  where  tt 
will  violate  the  intention  of  the  testator,  and  defeat  a  provision  for 
the  benefit  of  one  who  must  be  regarded  as  the  paramount  object 
of  the  testator's  bounty,  and,  indeed,  no  such  construction  is  urged 
upon  us.  We  may  also  reject  the  suggestion  that  the  wife,  Annie, 
having  elected  to  take  dower,  the  provision  for  her  benefit  may  be 
eliminated  in  determining  the  validity  of  the  will,  because,  had  she 
not  so  elected,  she  would  have  taken  under  the  will;  and,  if  the 
provision  for  her  benefit  is  to  be  treated  as  one  of  the  purposes  for 
which  the  trust  was  created,  she  then  takes  a  beneficial  interest, 
which  can  neither  be  alienated,  assigned,  nor  released,  as  we  shall 
presently  see;  and  the  validity  of  the  testamentary  disposition  is 
to  be  determined,  not  by  what  has  occurred  after  the  death  of  the 
testator,  but  by  what  might  upon  any  possible  contingency  have 
occurred. 

We  may  start  with  the  premise  that  a  trust  to  pay  annuities  may 
lawfully  be  created  under  subdivision  3  of  section  76  of  the  real 
property  law  (Laws  1896,  p.  571,  c.  547),  and  that  calling  it  an 
''annuity"  does  not  make  the  interest  of  the  annuitant  assignable. 
This  proposition  was  determined  by  the  Court  of  Appeals,  after  a 
learned  and  exhaustive  discussion  by  Chief  Judge  Andrews,  in  the 
case  of  Cochrane  v.  Schell,  140  N.  Y.  516,  35  N.  E.  971 ;  and  the  rule 
thus  established  was  applied  by  this  court  and  the  Court  of  Appeals 
to  a  provision  for  the  wife,  in  lieu  of  dower,  in  Hooker  v.  Hooker, 
41  App.  Div.  235,  58  N.  Y.  Supp.  §36 ;  Id.,  16«  N.  Y.  156,  59  N.  E. 
769 ;  and  was  expressly  reaffirmed  in  the  case  of  Herzog  v.  Title 
Guarantee  &  Trust  Co.,  177  N.  Y.  86,  100,  69  N.  E.  283,  67  L.  R.  A. 
146 ;  so  that  the  question  to  be  determined  is  not  whether  the  tes- 
tator intended  to  provide  an  annuity  for  his  wife,  but  whether  he 
has  given  her  an  annuity  chargeable  upon  his  estate,  separate  and 
independent  of  the  trust,  or  whether  the  provision  for  her  benefit 
was  one  of  the  purposes  of  the  trust.  Guided  solely  by  the  lan- 
guage of  the  testator,  the  solution  of  the  question  would  seem  to 
be  free  from  difficulty.  No  one  will  deny  that  the  testator  has 
evinced  by  apt  and  clear  language  an  intention  that  the  trustees 
should  have  possession  and  title  until  all  of  the  purposes  of  the 
trust  shall  have  been  effectuated.  Is  the  provision  for  the  wife  one 
of  the  purposes  of  the  trust?  Eliminating  all  the  provisions  in  re- 
spect to  possession  and  control  of  the  trustees  and  in  respect  to  the 
other  trust  purposes,  the  testator  has  said : 

"I  hereby  give,  devise  and  bequeath  all  the  rest,  residue  and  remainder  of 
my  estate,  real  and  personal  of  which  I  may  die  seized,  entitled  to,  or  pos- 
sessed of,  unto  my  said  executors  hereinafter  named  as  trustees,  to  them,  and 
their  successors,  to  have  and  to  hold  the  same  for  the  following  uses,  intents 
and  purposes,  viz. :  •  •  •  to  collect  and  receive  all  the  rents,  issues,  prof- 
its and  income  therefrom,  and  out  of  the  net  annual  income  of  my  said  residu- 
ary estate  to  pay  over  to  my  wife  Annie  the  sum  of  one  thousand  eight  hun- 
dred dollars  (|l,800)  per  annum,  payable  half-yearly  for  and  during  the  term 
of  her  natural  life,  which  payment  shall  be  in  lieu  of  all  dower  right  or  in- 
terest which  she  might  or  may  have  on  my  estate." 

I  imagine  that  no  one  would  undertake  to  improve  upon  the 
language  used,  for  the  purpose  of  expressing  an  unmistakable  in- 

Digitized  byCjOOQlC 


Sup.   Ct)  people's  TRU8T  CO.  V.  FLTNN.  439 

tention  to  create  a  trust  for  the  purpose  of  paying  the  said  Annie 
the  sum  of  $1,800  per  year.  The  only  ambiguity,  if  it  can  be  said 
to  be  an  ambiguity,  arises  from  the  subsequent  provision,  "Upon 
the  death  of  my  two  daughters,  Mary  and  Regina,  I  give,  devise 
and  bequeath  the  entire  estate  of  which  I  may  die  seized,"  etc., 
which  is  said  to  evince  an  intent  to  terminate  the  trust  upon  the 
death  of  Mary  and  Regina ;  and  therefore  it  is  urged  that,  because 
the  testator  could  not  have  intended  that  upon  any  contingency 
his  wife  should  be  cut  oflF  without  any  provision  for  her  support, 
he  must  have  intended  the  provision  for  her  benefit  as  an  annuity 
chargeable  upon  his  estate,  independent  of  the  trust.  This  is  all 
very  well,  if  we  are  to  construct  a  will  for  the  testator,  but  the 
difficulty  is  that  there  is  not  a  line  or  a  syllable  in  this  will  evincing 
an  intention  to  make  provision  for  the  wife  independent  of  the 
trust.  There  are  no  words  of  gift  to  her.  There  is  not  a  syllable 
indicating  an  intention  to  give  her  any  interest  except  a  beneficial 
interest  in  the  trust  estate.  An  annuity  chargeable  upon  a  residu- 
ary estate  independent  of  a  tru^t  is  one  thing;  a  beneficial  interest 
in  a  trust  estate  is  another.  One  is  assignable;  the  other  is  not. 
One  does  not  prevent  the  vesting  of  the  fee  in  possession;  the 
other  does.  The  testator  has  said  that  he  intended  to  give  his  wife 
an  interest  which  the  statute  (section  83,  Real  Property  Law; 
Laws  1896,  p.  572,  c.  547)  makes  inalienable;  but,  because  this  in- 
tention cannot  lawfully  be  effectuated,  we  are  asked  to  say  that  she 
takes  an  entirely  different  estate.  Giving  the  words  used  their 
obvious  meaning,  we  should  say  that  the  testator  intended  by  means 
of  the  trust  to  provide  the  sum  of  $1,800  annually  for  his  wife  during 
her  life,  and  that  he  also  intended  that  upon  the  death  of  his  wife 
and  the  two  daughters,  Mary  and  Regina,  the  remainder  should 
vest  in  possession  in  the  persons  named,  and  that  the  possible  con- 
tingency of  his  wife  surviving  the  two  daughters  did  not  occur 
to  him.  Had  he  provided  for  the  payment  to  the  wife  during  her 
lifetime,  for  the  division  of  the  residue  of  the  income  after  such  pay- 
ment among  the  persons  named  during  the  lifetime  of  one  of  the 
daughters,  instead  of  two,  and  for  the  vesting  of  the  remainders  in 
possession  upon  the  death  of  said  daughter,  we  imagine  no  one 
would  question  the  proposition  that  he  had  created  a  trust  to  endure 
during  the  lives  of  the  wife  and  the  daughter  named ;  but,  having 
provided  for  the  duration  of  the  trust  for  two  lives  in  addition  to  the 
life  of  the  wife,  we  are  asked  to  construe  a  will  according  as  we 
may  imagine  the  testator  would  have  done,  had  the  contingency  of 
his  wife  surviving  the  daughters  occurred  to  him.  In  this  con- 
nection the  remarks  of  two  eminent  and  learned  jurists  are  quite 
pertinent : 

"The  duty  of  the  court  Is  not  to  make  a  new  will  or  codicil  to  carry  out 
some  supposed  but  undisclosed  purpose,  but  to  ascertain  what  the  testator 
actually  intended  by  the  language  employed  by  him,  when  properly  interpreted, 
and  then  to  determine  whether  such  intended  provisions  are  valid  or  other- 
wise. The  duty  of  the  court  is  to  interpret,  not  to  construct ;  to  construe  th^ 
will  and  codicil,  not  to  make  new  ones."  Herzog  v.  Title  Guarantee  &  Trust 
Co.,  supra.    "But  it  is  not  sufficient  that  such  a  will  should  be  a  natural  one 
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and  legal,  for  we  cannot  make  a  will  for  a  testator,  however  good  our  work 
may  be."    Hooker  v.  Hooker,  41  App.  Dlv.  235,  242,  58  N.  Y.  Supp.  536.  541. 

If  the  duration  of  the  trust  attempted  to  be  created  is  measured 
by  three  lives,  the  trust  provisions  are  so  interdependent  that  the 
whole  attempted  disposition  must  fail;  and,  as  we  cannot  escape 
the  conviction  that  the  testator  undertook  to  create  such  a  trust, 
we  should  adjudge  accordingly,  unless  decisions  controlling  upon 
us  require  a  different  disposition.  The  counsel  who  seek  to  sus- 
tain the  will  rely  upon  the  case  of  Buchanan  v.  Little,  154  N.  Y.  147, 
47  N.  E.  970,  but  a  critical  examination  of  that  case  discloses  that 
it  is  easily  distinguishable  from  the  case  at  bar;  practically  the  only 
similarity  being  the  provision  devising  the  remainders  upon  the 
death  of  the  two  daughters  named.  While  the  provision  for  the 
benefit  of  the  wife  in  the  case  relied  upon  is  found  among  the  enu* 
merated  trust  purposes,  its  language  is  as  follows : 

"(1)  I  direct  my  said  executors  to  pay  to  my  beloved  wife,  Jane  Cooper,  the 
sum  of  five  hundred  dollars  per  year,  each  and  every  year  during  her  natural 
life,  to  be  paid  half-yearly  or  quarterly  if  practicable,  which  said  sum  is  here- 
by given  her  in  lieu  of  dower." 

It  is  to  be  observed  that  here  are  words  of  direct  gift,  and  a  di- 
rection simply  to  the  executors  to  pay.  Had  this  provision  pre- 
ceded the  clause  creating  the  trust,  it  would  have  been  clear  that 
the  testator  intended  to  give  his  wife  an  annuity  independent  of  the 
trust ;  and,  as  the  language  employed  was  easily  susceptible  of  such 
a  construction,  the  Court  of  Appeals  evidently  regarded  that,  in 
view  of  the  devise  of  the  remainder  upon  the  death  of  the  two  daugh- 
ters in  the  subsequent  paragraph,  the  paragraph  quoted  should  be 
construed  as  though  it  had  not  been  included  among  the  enumer- 
ated trust  purposes.  In  the  case  at  bar,  instead  of  words  of  direct 
gift  to  the  wife,  there  is  an  explicit  statement  that  the  trust  is  cre- 
ated for  the  purpose  of  paying  the  annuity  to  the  wife,  without  any 
words  of  gift  whatever.  It  is  to  be  noted  further  that  in  the  case  of 
Buchanan  v.  Little,  supra,  the  direction  to  pay  is  not  limited  to  in- 
come, and,  although  by  the  third  paragraph  the  testator  disposes  of 
the  residue  of  the  income  after  the  payment  of  the  annuities  to-  the 
wife  and  sister,  the  effect  of  the  decision  of  the  Court  of  Appeals 
was  that  the  payment  of  the  annuity  was  not  limited  to  income,  but 
was  a  charge  upon  the  entire  residuary  estate,  while  in  the  case  at 
bar  the  payment  of  the  annuity  is  expressly  limited  to  income ;  and, 
although  an  annuity  is  primarily  payable  out  of  the  income,  the 
corpus  may  be  invaded,  if  the  testator  so  intended.  Delaney  v. 
Van  Aulen,  84  N.  Y.  16.  In  the  case  at  bar,  before  disposing  of 
the  residuary  estate,  the  testator  gave  and  bequeathed  to  his  sister 
Ann  Flynn  an  annuity  of  $100  for  and  during  the  term  of  her  natural 
life.  It  is  clear  that  he  intended  this  to  be  independent  of  the  trust, 
and  it  is  quite  significant,  as  evidencing  the  fact  that  the  testator 
understood  how  to  give  and  bequeath  such  an  annuity.  As  we  read 
ihe  Buchanan  Case,  it  went  no  further  than  to  hold  that,  in  view  of 
the  peculiar  language  of  the  will  then  being  construed,  the  testator 
intended  and  undertook  to  g^ve  his  wife  an  annuity  chargeable  upon 
his  residuary  estate,  independent  of  the  trust.     In   the  case  of 
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Hooker  v.  Hooker,  supra,  a  trust  provision  for  the  benefit  of  the 
wife  of  the  testator,  differing  in  no  material  respect,  so  far  as  the 
question  involved,  from  the  provision  for  the  benefit  of  the  wife  in 
the  will  now  being  construed,  was  held,  upon  the  authority  of  Coch- 
rane v.  Schell,  supra,  to  have  created  a  beneficial  interest  in  a  trust, 
which  could  not  be  alienated,  assigned,  or  released  by  the  beneficiary 
or  annuitant ;  and  we  may  adopt  as  applicable  to  this  case  the  lan- 
guage of  the  present  Chief  Judge  of  the  Court  of  Appeals,  then 
speaking  for  this  court,  found  on  page  241  of  the  opinion  in  41  App. 
Div.,  and  page  639,  68  N.  Y.  Supp. : 

''Whaterer  be  the  obscurities  in  the  other  provisions  of  the  will  before  us, 
it  is  clear  that  the  dominant  intention  of  the  testator.  In  creating  the  trust 
directed  by  his  will,  was  to  provide  the  annuity  to  his  widow.  It  was  the 
surplus  of  income  above  the  widow's  share,  and  only  the  surplus,  that  was 
to  be  divided  between  the  widow  and  the  two  children.  The  claims  of 
the  annuitant  could  not  be  satisfied  by  setting  apart  a  portion  of  the  estate 
to  provide  an  income  for  her.  She  would  be  entitled  at  any  time  in  the 
future  to  the  income  of  the  whole  estate,  if  that  was  necessary  to  realize  her 
annuity;  and  she  cannot  be  subjected  to  the  contingency  that  for  any  reason 
a  part  of  the  estate,  apparently  now  sufficieut  to  produce  annually  the  amount 
of  the  annuity,  should  prove  hereafter  unproductive  or  inadequate  for  the 
purpose." 

And  in  this  connection  we  quote  from  the  opinion  of  Judge  Mar- 
tin in  the  Herzog  Case,  supra : 

"It  is  likewise  to  be  observed  that  the  testator's  entire  estate,  except  the 
residuum,  has  been  disposed  of,  and  by  the  residuary  clause  the  title  to  the 
residue  of  his  property  after  paying  other  independent  legacies  was  abso- 
lutely vested  in  the  trustees  for  the  purposes  stated  in  the  third  and  fourth 
paragraphs  of  the  fifteenth  clause  of  the  will.  Under  these  circumstances, 
and  in  the  absence  of  any  such  provision  by  the  testator,  the  court  cannot  set 
apart  any  portion  of  the  trust  fund  or  of  the  estate  for  the  purpose  of  estab- 
lishing another  fund  for  the  payment  of  or  to  produce  the  annuity  to  the 
plaintiff  during  her  life,  or  from  which  to  pay  the  legacies  to  her  children  or 
their  issue  at  her  death.  The  court  has  no  power  to  divest  the  legal  title 
of  the  trustees  to  any  portion  of  the  estate.  Cochrane  v.  Schell,  140  N.  Y.  516, 
536,  35  N.  B.  971.  Consequently  the  only  manner  in  which  such  annuity  and 
legacies  can  be  satisfied  is  through  the  trust  and  under  the  powers  conferred 
upon  the  trustees  by  the  fifteenth  clause  as  modified  by  the  ninth  clause  of  the 
third  codicil." 

The  learned  justice  writing  for  this  court  in  Hooker  v.  Hooker, 
supra,  thought  the  trust  could  be  saved  by  construing  the  subse- 
qui'nt  provisions  so  as  to  terminate  the  trust  upon  the  death  or  re- 
marriage of  the  widow.  When  the  case  came  before  the  Court  of 
Appeals  (166  N.  Y.  166,  59  N.  E.  769),  that  court  adopted  the  opin- 
ion of  the  court  below  so  far  as  it  dealt  with  the  disposition  for 
the  benefit  of  the  wife,  but  disagreed  with  the  view  taken  in  respect 
to  the  subsequent  portions  of  the  will,  and  held  that  the  trust  was 
void,  as  its  duration  was  measured  by  three  lives  in  being.  The 
court  contented  itself,  however,  with  merely  stating  its  conclusion, 
without  attempting  to  distinguish  the  case  from  the  case  of  Buch- 
anan V.  Little. 

Holding,  as  we  must,  therefore,  within  the  authority  pf  Hooker 
v.  Hooker,  that  the  language  of  the  testator  evinces  an  unmistaka- 
ble intent  to  create  a  trust  for  the  purpose  of  paying  an  annuity 
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to  the  wife  during  her  life,  the  question  presented  is  whether  the 
device  of  the  remainders  upon  the  death  of  the  two  daughters  is 
alone  sufficient  to  show  that  he  had  no  such  intention.  Stated  dif- 
ferently, the  proposition  is  whether  when  a  testator,  by  appropriate 
and  even  technical  language,  has  created  a  trust  to  pay  an  annuity 
during  the  life  of  an  annuitant,  and  by  a  subsequent  clause,  when 
construed  apart  from  the  context,  makes  the  vesting  of  the  remain- 
ders in  possession  dependent  upon  the  death  of  two  other  persons, 
that  fact  alone,  in  the  absence  of  any  language  in  the  will  indicating^ 
such  an  intent,  can  have  the  eflfect  of  changing  an  inalienable  bene-' 
ficial  interest  in  a  trust  estate  to  an  assignable  interest  independent 
of  the  trust.  We  do  not  read  the  case  of  Buchanan  v.  Little  as  an 
authority  for  any  such  proposition.  If  the  clause  disposing  of  the 
remainders  can  have  the  effect  of  in  any  way  changing  or  limiting 
the  provision  for  the  benefit  of  the  wife  in  the  will  before  its,  then 
that  effect  must  be  to  limit  her  beneficial  interest  to  the  lives  of 
the  two  daughters,  Mary  and  Regina,  and  for  reasons  heretofore 
stated  this  construction  must  be  rejected  as  contrary  to  the  un- 
doubted intention  of  the  testator;  and  we  therefore  are  forced  to 
the  conclusion  that  the  testator  undertook  to  create  a  trust  limited 
as  to  duration  by  three  lives,  that  the  trust  provisions  are  insepara- 
ble, and  that  the  attempted  disposition  of  the  residuary  estate  must 
fail.  As  the  bequest  of  $1,000  to  Charles  Egan  in  the  second  par- 
agraph of  the  will  is  so  clearly  dependent  upon  the  attempted  dis- 
position of  the  residuary  estate  as  to  be  a  part  of  the  same  testa- 
mentary scheme,  that  provision  must  also  fail.  This  construction 
renders  it  unnecessary  to  consider  the  question  passed  upon  by  the 
learned  court  at  Special  Term. 

The  judgment  of  the  Special  Term  should  be  reversed,  and  as 
there  are  infants  interested  in  the  remainders  attempted  to  be  de- 
vised, who  are  not  before  the  court,  a  new  trial  should  be  granted, 
so  that  such  infants  may  be  made  parties,  to  the  end  that  the  final 
judgment  may  conclude  the  controversy;  costs  to  abide  the  final 
award  of  costs.    All  concur. 


SCHLESINGER  y.  KURZROK. 

(Supreme  Court,  Appellate  Term.    June  20,  1905.) 

Banks— Insolvency— Dbposits— Set -Off— Certified  Checks— Nbootiabia  In- 
struments Law. 

Negotiable  Instruments  Law  (Laws  1897,  p.  728,  c.  612)  §  60,  provides 
that  an  instrument  is  negotiated  when  it  is  transferred  from  one  person  to 
another  in  such  manner  as  to  constitute  the  transferee  the  bolder.  Sec- 
tion 90,  p.  731,  authorizes  the  holder  to  sue  in  his  own  name,  and  pro- 
vides that  payment  to  him  in  due  course  discharges  the  instrument  Sec- 
tion 321,  p.  756,  provides  that  a  check  is  a  bill  of  exchange,  and,  except 
as  otherwise  provided,  the  provisions  of  the  act  applicable  to  bills  of  ex- 
change payable  on  demand  apply  to  a  check.  Section  323,  p.  756,  declares 
that  when  a  check  is  certified  by  th6  bank  on  which  it  is  drawn  the  cer- 
tificatioh  is  equivalent  to  an  acceptance ;  and  section  325,  p.  756,  provides 
that  a  check  is  not  an  assignment  of  any  part  of  the  funds  to  the  credit 


Digitized  byCjOOQlC 


Sup.   Ct)  8CHLESIN0BB  Y.  KUBZBOK.  443 

of  the  drawer,  and  that  the  bank  Is  not  liable  to  the  holder  of  a  check  un- 
til it  accepts  or  certifies  the  same ;  and  the  effect  of  acceptance  to  which, 
by  section  828,  certification  is  made  equivalent,  la  declared  by  section  112, 
p.  734,  to  be  that  the  acceptor  engages  that  he  will  pay  it  according  to 
the  tenor  of  the  acceptance.  Held,  that  where  the  drawer  of  a  check  him- 
self procured  it  to  be  certified  before  delivery  to  the  payees,  and  before 
presentation  for  payment  the  bank  failed,  the  bank  was  not  liable  thereon 
to  the  drawer,  but  only  to  the  holder  in  due  course  at  the  time  of  the 
failure,  and  hence  the  drawer  oh  receiving  the  check  from  the  payees 
after  failure  of  the  bank  was  not  entitled  to  set  off  the  amount  titiereof 
against  an  Indebtedness  to  the  bank. 
Greenbaum,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh 
District 

Action  by  Leo  Schlesinger,  as  receiver  of  the  Federal  Bank  of 
New  York,  against  Raphael  Kurzrok.  From  a  Municipal  Court 
judgment  in  favor  of  plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  SCOTT,  P.  J.,  and  LEVENTRITT  and  GREEN- 
BAUM,JJ. 

Fluegelman  &  Bach  (Henry  Fluegelman,  of  counsel),  for  appel- 
lant. 

Kneeland,  La  Fetra  &  Glaze  (George  W.  Glaze,  of  counsel),  for 
respondent 

SCOTT,  P.  J.  Plaintiff,  as  receiver  of  an  insolvent  bank,  sues 
to  recover  the  amount  of  a  promissory  note  made  by  defendant, 
and  held  by  the  bink  on  the  date  of  its  failure.  Defendant's  lia- 
bility on  the  note  is  conceded,  the  only  question  involved  in  the 
appeal  being  as  to  the  right  to  set  off,  as  against  the  claim  upon 
the  note,  the  claim  of  defendant  against  the  bank  arising  upon  the 
following  facts,  which  are  agreed  to:  On  April  12,  1904,  the  de- 
fendant was  a  depositor  with  the  Federal  Bank  of  New  York  (of 
which  plaintiff  is  receiver),  and  had  to  his  credit  on  said  date  at 
least  the  sum  of  $600 ;  that  defendant  executed  and  presented  to  the 
said  Federal  Bank,  for  certification,  a  check  bearing  said  date,  to 
the  order  of  Schmeidler  and  Bachrach,  for  the  sum  of  $600,  which 
said  check  was  thereupon  duly  certified  by  the  said  bank,  and  said 
check  was  thereupon  delivered  to  the  payee;  that  thereafter,  and 
on  the  14th  day  of  April,  1904,  the  said  I^ederal  Bank  had  become 
and  was  insolvent,  and  the  superintendent  of  the  banking  depart- 
ment of  the  state  of  New  York  thereupon  took  charge  of  its  assets ; 
that  the  payment  of  its  obligations  and  its  business  generally  were 
thereupon  stopped  and  suspended,  and  continued  so  during  all  the 
time  hereinafter  mentioned;  that  the  said  payees  duly  indorsed 
said  check,  and  presented  the  same  for  payment,  which  payment 
was  refused  for  the  foregoing  reasons ;  that  after  said  suspension, 
and  on  the  same  day,  the  payees  duly  returned  said  certified  check 
to  the  defendant,  who  delivered  to  them  his  check  therefor,  and  the 
defendant  became  and  still  is  the  owner  and  holder  of  said  check. 
No  question  is  made  a$  to  the  right  of  defendant  to  set  off  against 
his  indebtedness  upon  the  note  any  sum  due  to  him  by  the  Federal 
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Bank  at  the  moment  of  his  failure,  but  it  is  apparently  well  settled 
that  he  cannot  set  off  the  claim  asserted  in  the  answer  if  it  was 
acquired  by  him  after  the  act  of  insolvency.  Scott  v.  Armstrong, 
146  U.  S.  499,  511,  13  Sup.  Ct.  148,  36  L.  Ed.  1059.  The  question 
involved,  therefore,  in  the  present  case,  is  whether  or  not  the  de- 
fendant was,  when  the  bank  failed,  on  April  14th,  a  creditor  to  the 
amount  of  the  check  which  he  had  previously  caused  to  be  certi- 
fied, and,  after  certification,  had  delivered  to  the  payees  named 
therein.  It  becomes  necessary,  therefore,  to  determine  the  relation 
which  existed  at  the  moment  of  the  bank's  failure  between  it  and 
Schmeidler  and  Bachrach,  who  were  the  holders  and  owners  of 
the  check.  Unquestionably  the  bank  then  owed  to  some  one  the 
amount  represented  by  the  check.  If  it  owed  it  to  the  then  holders 
of  the  check,  it  did  not  at  the  same  time  owe  it  to  the  defendant,  for 
it  could  not  owe  the  same  money  to  two  different  claimants.  Sec- 
tion 321  of  the  negotiable  instruments  law  (Laws  1897,  p.  756,  c. 
612)  provides  that  "a  check  is  a  bill  of  exchange  drawn  on  a  bank 
payable  on  demand.  Except  as  herein  otherwise  provided,  the 
provisions  of  this  act  applicable  to  a  bill  of  exchange  payable  on 
demand  apply  to  &  check."  Section  323  provides  that,  "where  a 
check  is  certified  by  the  bank  on  which  it  is  drawn,  the  certification 
is  equivalent  to  an  acceptance";  and  section  325  provides  that  "a 
check  of  itself  does  not  operate  as  an  assignment  of  any  part  of 
the  funds  to  the  credit  of  the  drawer  to  the  bank,  and  the  bank  is 
not  liable  to  the  holder  unless  or  until  it  accepts  or  certifies  the 
check."  The  effect  of  acceptance,  to  which,  by  section  323,  certifi- 
cation is  made  equivalent,  is  declared  by  section  112  to  be  that  the 
acceptor  engages  that  he  will  pay  it  according  to  the  tenor  of  his 
acceptance.  Section  60  provides  that  "an  instrument  is  negotiated 
when  it  is  transferred  from  one  person  to  another  in  such  manner  as 
to  constitute  the  transferee  the  holder  thereof";  and  section  90 
provides  that  "the  holder  of  a  negotiable  instrument  may  sue  there- 
on in  his  own  name  and  payment  to  him  in  due  course  discharges 
the  instrument."  There  can  be  no  doubt,  under  the  facts  as  agreed 
upon,  that  defendant  had  transferred  the  check  to  Schmeidler  and 
Bachrach  in  such  manner  as  to  constitute  them  the  holders  thereof^ 
and  it  consequently  follows  that  up  to  the  time  of  the  failure  they,, 
and  they  alone,  could  have  sued  the  bank  upon  the  check.  As  was 
recently  said  by  the  Appellate  Division  in  this  department,  the 
check  and  certification  operated  as  an  assignment  of  the  funds  to 
the  credit  of  the  drawer  with  the  bank,  and  the  bank  became  liable 
to  the  holder  (Meuer  v.  Phenix  Nat.  Bank,  94  App.  Div.  331,  335,  88 
N.  Y.  Supp.  83)  ;  and  such  is  the  clear  implication  to  be  drawn  from 
section  325,  Neg.  Inst.  Law  (Laws  1897,  p.  756,  c.  612). 
In  Willets  v.  Phoenix  Bank,  2  Duer,  121,  it  was  said: 

"It  Is  the  duty  of  the  officer  certifying  the  check  to  cause  It  to  be  immedi- 
ately charged  as  paid  in  the  account  of  the  drawer;  and  when  this  Is  done 
the  sum  thus  charged  wiU  remain  as  a  deposit  in  the  bank  to  the  credit  of  the 
check,  and  be  forever  withdrawn  from  the  control' of  the  maker,  except  as  a 
holder  of  the  check." 
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And  in  First  Nat.  Bank  v.  Leach,  52  N.  Y.  360,  11  Am.  Rep.  708, 
it  is  said: 

"The  theory  of  the  law  is  that  when  a  check  Is  certified  to  be  good  by  a  bank 
the  amount  thereof  Is  then  charged  to  the  account  of  the  drawer  in  the  bank 
certification  account  ♦  ♦  ♦  It  follows  that  after  a  check  is  certified  the 
drawer  of  the  check  cannot  draw  out  the  funds  then  in  the  bank  necessary  to 
meet  the  certified  check.    That  money  is  no  longer  his." 

The  result  of  these  statutory  provisions  and  judicial  decisions  is 
that  the  presentation  of  the  check  for  certification  and  its  certifi- 
cation by  the  bank  operated  to  set  aside  or  assign  from  the  general 
credit  of  the  defendant  to  the  credit  of  the  .check  the  amount  rep- 
resented thereby;  that  by  the  certification  the  bank  undertook  to 
pay  the  check  according  to  the  terms  of  its  acceptance — ^that  is,  to 
whoever,  being  the  holder  and  indorsee  thereof,  might  present  it  for 
payment ;  that  this  obligation  of  the  bank  attached  to  the  check  and 
followed  it  into  the  hands  of  each  successive  holder  in  due  course ; 
that  by  its  delivery  to  Schmeidler  and  Bachrach,  to  whose  order  it 
was  drawn,  the  bank  became  indebted  to  them  for  the  amount  rep- 
resented hy  the  check,  and  were  no  longer  indebted  to  defendant. 
It  follows  that  at  the  time  of  the  failure  the  payees  named  in  the 
check,  being  then  the  holders,  were  the  creditors  of  the  bank  for  the 
amount  of  the  check,  and  that  the  defendant  was  not.  We  under- 
stand it  to  be  conceded  that  this  would  have  been  the  situation  of  the 
parties  if  the  check  had  been  delivered  to  the  payees  uncertified, 
and  they  had  caused  it  to  be  certified ;  but  it  is  urged  that  the  fact 
that  the  defendant  himself  caused  the  check  to  be  certified  before 
he  gave  it  to  the  payees  calls  for  the  application  of  a  different  rule. 
It  is  undoubtedly  true  that  a  different  rule  is  to  be  applied  as  be- 
tween the  drawer  and  the  payee  of  a  check,  when  the  drawer  him- 
self, before  delivery,  causes  the  check  to  be  certified,  from  that 
which  obtains  when  the  payee,  after  delivery  to  him,  obtains  the 
certification.  In  the  latter  case  the  drawer  is  discharged  from  the 
indebtedness  for  which  the  check  was  given  (section  324,  Neg.  Inst. 
Law,  Laws  1897,  p.  766,  c.  612),  and  the  holder  can  look  only  to 
the  bank ;  while  in  the  former  case  the  drawer  is  not  discharged  of 
his  indebtedness,  but  the  holder  may,  in  case  the  bank  fails  to  abide 
by  its  obligation,  have  recourse  to  his  debtor  upon  the  original  in- 
debtedness. This  rule,  however,  applies  only  to  the  relation  be- 
tween the  drawer  and  the  payee,  and  has  nothing  to  do  with  the 
character  or  extent  of  the  obligation  assumed  by  the  bank  by  the  act 
of  certification.  It  may  be  that  after  the  failure  of  the  bank, 
Schmeidler  and  Bachrach,  the  payees  named  in  the  check,  had  the 
right  to  recover  the  amount  of  their  debt  from  the  defendant,  and 
that  upon  paying  it  the  defendant  was  entitled  to  receive  back  his 
check.  So  much  must  be  conceded,  as  it  may  also  be  that  defend- 
ant thereby  acquired  a  right  of  action  against  the  bank  either  for 
the  amount  of  the  check,  as  the  holder  thereof,  or  for  damages  for 
the  failure  to  honor  the  acceptance.  Such  right  or  claim,  however, 
was  one  acquired  after  the  failure,  and  not  one  existing  at  the  time 
o£  the  failure,  for  until  the  refusal  to  pay  the  check  occurred  no 
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right  of  action  against  the  bank,  by  reason  of  the  check,  could  de- 
volve upon  defendant.  Our  conclusion  is  that  up  to  the  moment 
of  the  bank's  failure  the  only  creditors  of  the  bank  upon  the  check 
were  the  payees  named  therein,  who  then  held  it,  and  that  what- 
ever right  the  defendant  acquired  by  the  redelivery  of  the  check  to 
him  was  a  claim  which  arose  after  the  failure,  and  which  conse- 
quently cannot  be  set  off  against  the  sum  he  then  owed  the  bank. 

The  judgment  was  therefore  right,  and  must  be  affirmed,  with 
costs. 

LEVENTRITT,  J.,  concurs. 

GREENBAUM,  J.  (dissenting).  This  action  was  brought  by 
the  plaintiff,  as  the  receiver  of  the  Federal  Bank,  to  recover  the 
amount  of  a  promissory  note  discounted  by  said  bank  for  the  de- 
fendant. Liability  upon  the  note  is  conceded,  and  the  appeal  arises 
out  of  the  counterclaim  interposed  by  the  defendant.  The  admitted 
facts  with  respect  to  the  counterclaim  are  that  the  defendant  was,, 
on  the  12th  day  of  April,  1904,  a  depositor  of  the  Federal  Bank  in 
an  amount  exceeding  $600 ;  that  on  said  day  he  drew  a  check  to 
the  order  of  a  third  person  for  the  sum  of  $600,  and  had  it  duly  cer- 
tified by  the  bank  in  his  own  behalf ;  that  after  certification  he  de- 
livered the  check  to  the  payee  therein  named;  that  between  the 
time  that  the  check  was  certified  and  its  presentation  for  payment 
on  April  14,  1904,  the  bank  suspended  payment  because  of  its  in- 
solvency ;  that  on  the  same  day  the  check  was  returned  unpaid  to 
the  payee,  who  thereupon  surrendered  it  to  the  defendant  upon  the 
receipt  of  cash  for  the  amount  thereof.  No  claim  is  made  that  the 
payee  had  not  exercised  due  diligence  in  depositing  said  check.  The 
respondent,  however,  insists  that  the  certification  of  the  check  op- 
erated as  a  withdrawal  from  defendant's  account  as  depositor  of 
the  amount  of  the  check,  and  that  defendant's  subsequent  acquisi- 
tion of  the  check  gave  him  no  better  rights  thereunder  than  any 
assignee,  a  stranger  to  the  bank,  might  have.  There  is  no  doubt 
that,  if  the  amount  of  the  certified  check  is  to  be  considered  as  a 
part  of  the  deposit  of  defendant  with  the  bank,  the  counterclaim 
would  properly  lie.  It  is  equally  well  settled  that  a  claim  against 
an  insolvent  corporation,  acquired  after  insolvency,  cannot  be  set 
up  as  an  offset  by  the  assignee  of  the  claim  against  his  own  in- 
debtedness. Did  the  certification  of  the  check  operate  as  a  with- 
drawal, to  the  extent  of  the  amount  thereof,  from  the  defendant's 
account  with  the  bank  as  depositor,  and  as  a  discharge  of  defend- 
ant's obligation  thereunder  to  the  payee  ?  The  delivery  of  "an  or- 
dinary certified  check  upon  a  general  account  is  neither  a  legal  nor 
equitable  assignment  of  any  part  of  the  sum  standing  to  the  credit 
of  the  depositor,  and  confers  no  right  upon  the  payee  that  he  can 
enforce  against  the  bank."  Such  a  check  "is  simply  an  order  which 
may  be  countermanded  and  payment  forbidden  by  the  drawer  at 
any  time  before  it  is  actually  cashed."  O'Connor  v.  The  Mechan- 
ics' Bank,  124  N.  Y.  324,  331,  26  N.  E.  816,  citing  Florence  Mining 
Co.  V.  Brown,  124  U.  S.  385,  391,  8  Sup.  Ct.  531,  31^L^EjL|^4; 
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section  326  of  the  negotiable  instruments  law  (Laws  1897,  p.  766, 
c.  612). 

Did  the  certification  of  the  check  procured  by  the  maker  operate 
to  change  the  foregoing  rule?  Section  325  of  the  negotiable  in- 
struments law  reads  as  follows : 

"A  check  of  itself  does  not  operate  as  an  assignment  of  any  part  of  the  fands 
to  the  credit  of  the  drawer  with  the  bank,  and  the  bank  Is  not  liable  to  the 
holder,  unless  and  until  it  accepts  or  certifies  the  check." 

Section  324  of  the  same  act  declares : 

••Where  the  holder  of  a  check  procures  It  to  be  accepted  or  certified  the 
drawer  and  all  endorsers  are  discharged  from  liability  therein." 

Reading  the  two  sections  together,  it  seems  reasonably  clear  that 
only  in  the  case  where  the  certification  is  procured  by  the  holder 
of  the  check  does  the  check  operate  as  an  assignment  of  a  part  of 
the  funds  to  the  credit  of  the  drawer  and  a  discharge  of  the  drawer 
and  indorsers  from  liability  thereon.  But  where  the  maker  pro- 
cures the  certification  of  the  check  before  delivery  the  rule  is  dif- 
ferent. While  no  case  has  been  found  in  this  state  directly  point- 
ing out  the  distinction  to  be  observed  between  the  case  of  a  certifi- 
cation of  a  check  upon  the  request  of  its  payee  or  subsequent  holder 
and  of  the  maker,  there  are  abundant  authorities  in  other  states  de- 
claring that  the  delivery  by  the  maker  of  a  certified  check  does  not 
constitute  payment  any  more  than  an  uncertified  check.  Minot  v. 
Russ,  156  Mass.  458,  31  N.  E.  489,  16  L.  R.  A.  510,  32  Am.  St.  Rep. 
472,  happily  illustrates  the  two  cases  of  a  check  certified  for  the 
payee  and  for  the  maker  respectively,  and  cites  numerous  cases  in 
support  of  the  proposition  just  stated.  The  following  excerpt  from 
the  case  on  page  460  of  156  Mass.,  page  490  of  31  N.  E.  (16  L.  R. 
A.  510,  32  Am.  St.  Rep.  472)  is  pertinent: 

"So  far  as  the  question  has  been  considered,  it  has  been  decided  that  the 
certification  of  a  bank  check  is  not,  in  all  respects,  like  the  making  of  a  cer- 
tificate of  deposit,  or  the  acceptance  of  a  bill  of  exchange,  but  that  it  is  a 
thing  snl  generis,  and  that  the  effect  of  it  depends  npon  the  person  who,  in 
his  own  behalf,  or  for  his  own  benefit,  induces  the  bank  to  certify  the  check. 
The  weight  of  authority  is  that  if  the  drawer  in  his  own  behalf,  or  for  his 
own  benefit,  gets  his  check  certified,  and  then  delivers  it  to  the  payee,  the 
drawer  is  not  discharged ;  but  that  if  the  payee  or  holder,  in  his  own  behalf, 
or  for  his  own  benefit,  gets  it  certified,  instead  of  getting  it  paid,  then  the 
drawer  is  discharged"^iting  numerous  authorities. 

The  distinction  pointed  out  is  entirely  consistent  with  the  de- 
cision of  our  state  and  our  negotiable  instruments  law. 

It  seems  to  be  conceded  that  under  the  circumstances  here  ap- 
pearing the  defendant  was  not  discharged  from  his  obligation  to- 
wards the  payee  or  holder  of  the  check  in  due  course,  and  that  he 
"acquired  a  right  of  action  against  the  bank  for  damages  for  failure 
to  honor  the  acceptance'* ;  but  it  is  argued  that  no  right  of  action 
was  created  until  after  the  failure,  because  the  refusal  of  the  bank 
to  honor  the  check  took  place  after  the  failure.  I  fail  to  see  how 
that  circumstance  defeats  the  offset  or  counterclaim.  It  may  as 
well  be  said  that  a  depositor  having  funds  with  the  defunct  bank 
may  not  offset  the  amount  thereof  withheld  against  the  claim  of  J;he^i^ 
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bank  because  the  right  of  action  existing  under  the  counterclaim 
due  to  the  refusal  of  the  bank  to  repay  the  depositor  the  amount 
standing  to  his  credit  arose  after  the  failure.  In  the  case  bf  a  de- 
positor the  bank  agrees  with  him  to  honor  his  drafts  or  checks  to 
the  extent  of  his  deposits,  and  to  repay  any  balance  to  his  credit 
upon  demand.  In  the  case  of  a  bank  certifying  a  check  of  its  de- 
positor it  has,  in  effect,  entered  into  an  agreement  with  him  that 
the  amount  thereof  is  to  be  charged  to  the  account  of  the  drawer  in 
the  bank  certification  account,  to  be  made  applicable  to  the  payment 
of  that  check.  First  National. Bank  v.  Leach,  52  N.  Y.  350,  11  Am, 
Rep.  708.  The  failure  of  the  bank  to  carry  out  its  agreement 
makes  the  depositor  liable  to  the  holder  of  the  check,  and  creates 
a  right  of  action  in  favor  of  the  depositor  against  the  bank  arising 
out  of  an  agreement  made  before  its  insolvency,  just  as  in  the  case 
of  the  ordinary  depositor  the  right  of  action  arises  by  the  failure 
of  the  bank  to  observe  its  agreement  made  before  insolvency.  In- 
deed, it  may  also  be  said  that  the  failure  of  the  bank  to  honor  the 
check  certified  for  its  depositor  resulted  in  leaving  the  account  of 
the  depositor  as  it  was  before  the  certification,  and  therefore  sub- 
ject to  the  ordinary  rights  of  offset  in  favor  of  the  depositor. 

It  follows,  therefore,  that  the  delivery  to  a  third  party  of  the 
check  for  $600,  which  the  defendant  himself  procured  to  be  certified, 
did  not  operate  as  a  discharge  of  defendant's  liability  thereon,  and 
that  the  counterclaim  was  good  in  law,  and  should  have  been  al- 
lowed. As,  upon  the  conceded  facts,  the  offset  interposed  exceeds 
the  amount  of  plaintiff's  claim,  the  judgment  should  be  reversed, 
and  judgment  rendered  in  favor  of  defendant,  with  costs  below  and 
in  this  court  to  the  appellant. 


ROCHELLE  v.  PELL. 
(Supreme  Court,  Appellate  Term.    June  22,  1905.) 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eleventh 
District. 

Action  by  George  I.  Rochelle  against  Louis  Pell.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.    Reversed  on  condition. 

Argued  before  SCOTT,  P.  J.,  and  MacLEAN  and  DUGRO,  JJ. 

Wasserman  &  Jacobus,  for  appellant, 
Harry  E.  Herman,  for  respondent. 

PER  CURIAM.  Plaintiff  testified  that  he  rendered  a  bill  at 
first  for  $39,  and  never  demanded  more  before  bringing  this  action ; 
that  defendant  refused  to  pay,  and  that  he  then  added  the  real 
amount  that  he  had  worked  for ;  that  he  had  made  a  mistake  when 
he  rendered  a  bill  for  $39 ;  that  he  rendered  the  bill  only  for  services 
to  defendant ;  that  he  reckoned  up,  and  found  that  he  had  treated 
his  wife  and  sister-in-law ;  that  he  didn't  charge  defendant  with  the 
$85.50,  because  he  had  made  up  his  mind  at  that  time  to  charge  him 
merely  a  nominal  fee.     Later,  asked  why  he  changed  his  mind,  he 
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said  because  he  had  to  sue.  He  further  testified  that  defendant 
paid  the  last  $25  on  account  of  $117.60,  and  that  the  diflFerence  be- 
tween $39  and  $89.50  is  what  the  services  are  reasonably  worth, 
while  the  summons,  bill  of  particulars,  and  judgment  specify  $85.50. 
It  seems,  in  view  of  the  character  of  the  plaintiff's  feelings  toward 
the  defendant  evinced  in  the  voluntary,  irrelevant  statement  to  be 
found  on  the  last  page  of  the  stenographer's  minutes,  plaintiff's  in- 
terest, contradictory  evidence,  and  the  probabilities,  that  the  judg- 
ment should  be  reversed,  and  that  there  should  be  a  new  trial  or- 
dered, with  costs  to  abide  the  event,  unless  he  stipulates  that  the 
judgment  be  reduced  to  $53.31,  in  which  event  the  judgment,  modi- 
fied  accordingly,  will  be  affirmed,  without  costs. 


BARRY  v.  UNION  RY.  CO.  OF  NEW  YORK. 
(Supreme  Ooxirt,  Appellate  Division,  First  Department    June  28,  1906.) 

1.  APPEAI^-'RBVKBSAIr-^WEIOHT  OF  EVIDENCE. 

Where  the  nmnber  of  defendant's  witnesses  exceeds  those  of  plaintiff, 
and  common  knowledge  and  experience  show  no  Inherent  probability  In 
the  version  given  by  either,  the  verdict  for  plaintiff  wUl  not  be  disturbed 
as  against  the  weight  of  the  evidence. 

2.  Gabbisbs—Passengebs. 

Where  a  newsboy  boarded  a  street  car  to  sell  papers  without  intending 
to  become  a  passenger  by  paying  his  fare  or  traveling  to  any  particular 
point,  he  was  not  entitled  to  the  rights  of  a  passenger. 

8.  Same— AuTHOBiTT  or  Bicplot^— Questions  fob  Jubt. 

In  an  action  for  injuries  sustained  in  being  ejected  from  a  moving  street 
car,  where  it  appeared  that  plaintiff  boarded  the  car  to  sell  papers  without 
Intention  of  becoming  a  passenger,  and  was  ejected  by  the  motorman,  who 
lunged  for  him  the  moment  he  discovered  him,  without  inquiring  whether 
he  was  a  passenger,  or  ordering  him  inside  or  off,  it  was  a  question  of 
fact  for  the  jury  whether  the  motorman  was  acting  within  the  scope 
of  his  authority ;   and,  if  he  was  not,  the  defendant  was  not  liable. 

Patterson,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  James  Barry,  by  Ella  Feeley,  his  guardian  ad  litem, 
against  the  Union  Railway  Company  of  New  York.  From  a  judg- 
ment for  plaintiff,  and  from  an  order  denying  its  motion  for  a  new 
trial,  defendant  appeals.    Reversed. 

Argued  before  O'BRliEN,  P.  J.,  and  PATTERSON,  INGRA- 
HAM,  and  LAUGHLIN,  JJ. 

Bayard  H.  Ames,  for  appellant. 
Henry  L.  Franklin,  for  respondent. 

LAUGHLIN,  J.  On  the  22d  day  of  August,  1901,  shortly  be- 
fore 6  o'clock  in  the  afternoon  the  plaintiff,  a  newsboy  then  nine 
years  of  age,  was  either  pushed  off  one  of  the  defendant's  east- 
bound  cars  on  138th  street  by  the  motorman,  or  jumped  or  fell  off 
while  the  car  was  in  motion,  and  one  or  more  wheels  of  the  car 
passed  over  his  right  leg,  necessitating  amputation ;  and  this  action 
94  N.T.S.— 29 
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is  brotight  to  recover  for  the  damages  thus  sustained,  on  the  Aeory 
that  they  were  caused  by  the  wrongful  act  of  the  motorman. 

It  was  conceded  on  the  trial  that  the  plaintifiE  was  sui  juris.  He 
testified  that  he  had  a  bundle  of  newspapers  under  his  arm,  and 
was  at  the  corner  of  Willis  avenue  and  138th  street,  endeavoring  to 
sell  them,  when  the  car  arrived  and  stopped  at  that  point ;  that  he 
was  summoned  by  a  whistle  and  call  to  the  car  by  a  regular  cus- 
tomer, who  desired  a  paper;  that  it  was  a  closed  electric  car,  but 
the  gate  on  the  left*hand  or  up-town  side,  at  the  rear  of  the  car,  was 
open,  although  there  was  a  double  track  in  the  street;  that  he 
stepped  upon  the  platform  through  this  open  gate,  and  sold  a  paper 
to  his  customer,  and  then  passed  through  the  car  toward  the  front, 
offering  his  papers  for  sale,  and,  seeing  two  gentlemen  on  the  front 
platform,  passed  out  there,  and  solicited  one  of  them  to  purchase 
a  paper;  that  in  the  meantime  the  car  had  started,  and  reached  the 
vicinity  of  the  middle  of  the  block  between  Willis  avenue  and 
Brown's  Place ;  that  this  passenger  stood  to  the  left  of  the  door,  as 
you  faced  the  front  of  the  car,  with  his  back  to  the  body  of  the 
car ;  that  the  plaintiff  stood  in  front,  facing  him,  but  between  him 
and  the  motorman;  that  the  front  gate  on  the  left  side  was  also 
open,  and  that  the  motorman,  on  discovering  the  plaintiff,  shoved 
him  off  the  platform  through  this  open  gate  on  to  the  street  while 
the  car  was  moving  at  the  ordinary  speed  between  crossings,  and, 
before  he  was  able  to  regain  his  feet,  his  limb  was  crushed,  as  al- 
ready stated.  The  plaintiff  is  corroborated  by  two  apparently  dis- 
interested witnesses.  The  only  real  difference  in  their  testimony 
is  as  to  the  point  at  which  the  accident  occurred.  The  plaintiff  and 
one  of  the  witnesses  testified  that  it  occurred  just  before  the  car 
reached  Brown's  Place,  and  the  other  witness  says  that  it  occurred 
after  it  had  passed  there.  The  defendant  called  the  conductor,  the 
motorman,  two  passengers,  and  two  witnesses  who  viewed  the  ac- 
cident from  adjacent  houses.  Some  of  these  witnesses  claim  to 
have  seen  just  how  the  accident  took  place,  and  others  who  did  not 
observe  the  plaintiff  at  the  time  corroborate  them  in  other  respects. 
The  testimony  of  these  witnesses  all  tends  to  show  that  the  plain- 
tiff was  not  shoved  from  the  car,  and  that  he  was  holding  himself 
in  place  on  the  outside  of  the  car,  at  the  fronts  in  a  position  indicat- 
ing an  endeavor  to  obtain  a  ride  without  being  discovered  by  the 
conductor  or  motorman.  The  plaintiff,  however^  denied  that  he  oc- 
cupied this  position — and  in  this  he  was  corroborated  by  the  two 
witnesses  as  stated — or  was  stealing  a  ride.  The  court  on  this 
point  instructed  the  jury  that: 

"If  the  boy,  as  is  claimed,  sought  to  get  a  free  ride  in  the  manner  described 
and  claimed  by  defendant's  witnesses,  he  cannot,  as  matter  of  Jaw,  recover 
anything  whatever ;  and  if  you  should  reach  the  conclusion  that  the  accident 
happened  by  the  boy  attempting  to  steal  a  ride,  as  has  been  described,  ft  will 
be  your  duty  to  find  a  verdict  for  the  defendant." 

It  is  impossible  to  reconcile  the  testimony  of  the  plaintiff  and  his 
witnesses  with  that  of  the  witnesses  called  by  the  defendant.  The 
case  thus  resolves  itself  into  a  question  of  credibility  of  witnesses. 
Although  the  number  of  witnesses  called  by  the  defendant  exceeds 

Digitized  by  CjOOQ l€ 


SupL  Ct)  barut  ▼.  TTSfHrn  mr.  go.  4S1 

those  called  by  the  plaititiff,  Gommon  knowledge  and  experience 
show  no  inherent  improbability  in  the  Terskm  gtven  by  either,  and 
the  jury  were  in  a  better  position  to  judge  of  their  credibility  than 
is  an  appellate  court.  I  am  therefore  of  opinion,  that  the  verdict 
should  not  be  disturbed  as  against  the  weight  of  evidence. 

The  motorman  testified  that  he  was  familiar  with  the  rules  of  the 
company,  prescribing  who  should  eject  passengers  or  others  from 
cars,  and  that  tinder  these  rules  the  motorman  had  nothing  to  do 
with  putting  off  passengers;  that  the  motorman's  duties  were  *'to 
keep  both  front  gates  shut,  and  allow  no  passengers  on  the  front" ; 
and  that  "the  conductor  bad  charge  of  the  people  on  the  car" ;  and, 
in  answer  to  a  question  as  to  whether  the  motorman  had  charge  of 
starting,  running,  and  stopping  the  car,  he  said,  "The  motorman 
had  charge  of  the  front  of  the  car."  The  conductor,  in  answer  to 
the  question  as  to  who  was  authorized,  under  the  rules  of  the  com- 
pany, to  put  oflF  passengers  or  others,  testified  that  this  was  "in 
the  conductors  management."  The  theory  upon  which  the  court 
submitted  the  case  to  the  jury,  in  the  event  that  they  found  that 
the  plaintiff  had  been  shoved  from  tbe  car  by  the  motorman,  was 
that  the  defendant  would  be  liable  if  the  nrt<itorman  ejected  him  in 
such  manner  as  to  subject  him  to  unnecessary  danger,  but  that,  un- 
less the  motorman  acted  in  an  improper  manner,  the  defendant  was 
entitled  to  a  verdict.  The  case  appears  to  have  been  submitted  to 
the  jury  without  objection  upon  either  side  upon  the  theory  that 
the  plaintifiF  went  upon  the  car  for  the  purpose  of  selling  his  papers, 
and  was  therefore  a  trespasser.  The  court,  however,  instructed  the 
jury  that  the  motorman,  in  ejecting  the  plaintiff,  represented  the 
defendant,,  and  that,  if  the  plaintiff  was  removed  in  an  improper  and 
dangerotts  manner,  the  defendant  was  liable.  Counsel  for  the  de- 
fenc^t  requested  the  court  to  instruct  the  jury  that: 

"If  you  should  flnd,  as  a  matter  of  fact,  that  Jame»  Barry  was  thrown  by 
the  motoffman  f^om  the  front  platform  of  the  car  to  the  street  below,  you  can- 
not then  render  a  rerdict  in  behalf  of  the  plalntiiE  unless  you  also  find  that 
the  motorman  was  also  acting  within  the  scope  of  his  employment  when  he 
made  the  alleged  assault." 

This  request  was  refused,  and  the  defend-^  t  duly  excepted.  The 
court,  in  the  main  charge,  Jiad  in  effect  instructed  the  jury,  as  matter 
of  law,  that  the  motorman,  in  ejecting  the  plaintiff,  represented  the 
defendant.  In  denying  this  request,  tlie  court  refused  to  leave  it  to 
the  jury,  as  a  question  of  fact,  to  determine  whether  the  motorman 
was  acting  within  the  scope  of  his  autliority  in  doing  what  he  did, 
and  to  instruct  them  that,  if  they  found  in  the  negative,  the  defend- 
ant would  not  be  liable.  I  am  of  opinion  that  it  was  error  to  refuse 
this  request.  As  I  understand  the  decisions,  the  doctrine  of  Isaacs 
V.  Third  Ave.  R.  Co.,  47  N.  Y.  122,  7  Am.  Rep.  418,  in  so  far  as  it 
holds  that  a  common  carrier  is  not  liable  to  a  passenger  for  an  in- 
jury willfully  or  maliciously  inflicted  by  the  conductor  or  any  other 
person  employed  by  the  carrier  in  the  performance  of  its  contract 
duty  of  transporting  the  passenger,  has  been  overruled,  and  the 
rule  now  is  that,  as  matter  of  law,  the  carrier  is  responsible  for  any 
malicious  or  willful  injury  inflicted  upon  a  passenger  by  the  con- 
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ductor  or  any  other  person  employed  by  the  carrier  in  the  course  of 
the  business  of  transporting  the  passenger.  Stewart  v.  Brooklyn 
&  Crosstown  R.  Co.,  90  N.  Y.  588,  43  Am.  Rep.  185 ;  Dwindle  v. 
N.  Y.  C.  &  H.  R.  R.  Co.,  120  N.  Y.  11?,  24  N.  E.  319,  8  L.  R.  A.  224, 
17  Am.  St.  Rep.  611;  White  v.  23d  St.  Ry.  Co.,  20  Wkly.  Dig.  510; 
Schultz  V.  3d  Ave.  Ry.  Co.,  89  N.  Y.  242.  In  the  case  of  a  passenger 
willfully  or  maliciously  injured  by  a  conductor  or  trainman  having 
some  duty  to  perform  concerning  the  transportation  of  the  passen- 
ger, I  understand  that  it  is  no  longer  necessary  to  submit  the  ques- 
tion to  the  jury  as  to  whether  the  employe  was  acting  within  the 
scope  of  his  employment,  but  that  on  account  of  the  contract  duty 
of  safe  transportation,  and  protection  not  only  from  the  assaults  of 
the  carrier's  own  employes,  but  from  the  assaults  of  others,  the 
carrier  is  liable  as  matter  of  law.  This  is  the  rule  that  was  applied 
by  the  learned  trial  justice  in  the  case  at  bar,  but  it  is  manifest  that 
it  was  not  applicable  unless  the  plaintiff  was  a  passenger.  As  has 
been  seen,  the  case  was  submitted  to  the  jury  on  the  ftieory  that  he 
was  not  a  passenger.  He  resided  on  Willis  avenue,  and  was  there- 
fore going  away  from  his  home.  His  regular  place  for  selling 
papers  had  been  for  a  few  days  at  this  comer  where  he  boarded  the 
car.  Upon  the  undisputed  evidence,  he  went  upon  the  car  for  the 
purpose  of  selling  a  paper  to  his  customer,  and  remained  upon  it  for 
the  purpose  of  selling  papers  to  others.  The  only  reason  he  as- 
signs for  being  upon  the  car  was  with  a  view  to  selling  papers. 
He  paid  no  fare,  and,  while  it  does  not  appear  that  he  refused  to  pay 
fare,  it  does  not,  on  the  other  hand,  appear  that  he  intended  to  be- 
come a  passenger  by  paying  his  fare  or  traveling^ to  any  particular 
point.  In  these  circumstances  I  am  of  opinion  that  he  was  not 
entitled  to  the  rights  of  a  passenger.  Fleming  v.  Brooklyn  City 
R.  Co.,  1  Abb.  N.  C.  433,  affirmed  74  N.  Y.  618;  Baber  v.  Broadway, 
etc.,  Railroad,  10  Misc.  Rep.  109,  30  N.  Y.  Supp.  931. 

The  precise  question  presented  for  decision  is,  therefore,  whether, 
merely  because  the  defendant  is  a  carrier,  it  is  liable,  as  a  matter  of 
law,  for  injuries  willfully  or  maliciously  inflicted  upon  persons 
found  upon  its  cars  who  are  not  passengers.  I  am  of  opinion  that 
this  question  must  be  answered  in  the  negative.  Where  two  in- 
ferences may  be  drawn  from  the  facts. and  circumstances — one, 
that  the  servant,  acting  within  the  scope  of  his  employment  (that 
is,  pursuant  to  an  express  or  implied  duty  of  removing  trespassers, 
and  moved  to  action  by  a  sense  of  that  duty),  and  the  other,  that  the 
servant,  actuated  by  a  purpose  and  object  of  his  own,  uninfluenced 
by  any  desire  to  serve  his  master,  and  using  his  position  and  au- 
thority, if  at  all,  as  a  mere  form  or  pretext,  inflicts  a  willful  or  ma- 
licious injury  upon  the  trespasser — ^the  question  becomes  one  of  fact, 
and  must  be  submitted  to  the  jury  with  instructions  that  in  the 
former  instance  the  master  is  liable  for  all  damages,  even  though 
the  servant  exceeds  his  authority,  departs  from  his  instructions,  or 
recklessly  inflicts  unnecessary  injuries,  and  in  the  latter  he  is  not 
liable  at  all.  Craven  v.  Bloomingdale,  171  N.  Y.  439,  64  N.  E.  .169 ; 
Collins  V.  Butler,  179  N.  Y.  156,  71  N.  E.  746;  Rounds  v.  Delaware, 
Lack.  &  W.  R.  Co.,  64  N.  Y.  129,  21  Am.  Rep.  597 ;   Hoffman  v. 
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N.  Y.  C.  &  H.  R.  R.  Co.,  87  N.  Y.  25,  41  Am.  Rep.  337;  Cohen  v. 
D.  D.  etc.,  Co.,  69  N.  Y.  170;  Cox  Shoe  Mfg  Co.  v.  Gorsline,  63 
App.  Div.  517,  71  N.  Y.  Supp.  619;  Hill  v.  B.  &  N.  Y.  R.  Co.,  75 
App.  Div.  325,  78  N.  Y.  Supp.  134;  Isenman  v.  Mills  &  Co.,  38  App. 
Div.  472,  56  N.  Y.  Supp.  420 ;  Fogarty  v.  Wanamaker,  60  App.  Div. 
433,  69  N.  Y.  Supp.  883;  Levy  v.  Ely,  48  App.  Div.  554,  62  N.  Y. 
Supp.  855 ;  Hewson  v.  St.  Ry.  Co.,  95  App.  .Div.  112,  88  N.  Y.  Supp. 
816.  Of  course,  where  the  inference  that  he  was  not  acting  for  the 
master  within  the  general  scope  of  his  authority  is  not  justified,  it 
becomes  a  question  of  law ;  and  so,  likewise,  when  there  is  no  room 
for  an  inference  that  he  was  pursuing  an  independent  purpose  of 
his  own,  the  master  would  be  liable  as  matter  of  law.  Sandles  v. 
Levenson,  78  App.  Div.  306,  79  N.  Y.  Supp.  959,  affirmed  176  N. 
Y.  610,  68  N.  E.  1124;  Grimes  v.  Young,  51  App.  Div.  239,  64  N. 
Y.  Supp.  859 ;  Kennedy  v.  White,  91  App.  Div.  475,  86  N.  Y.  Supp. 
852 ;  Quinn  v.  Power,  87  N.  Y.  535,  41  Am.  Rep.  392 ;  Ochsenbein 
V.  Shapley  et  al.,  85  N.  Y.  214;  Scott  v.  Mayor,  27  App.  Div.  240, 
50  N,  Y.  Supp.  191. 

In  Girvin  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  52  App.  Div.  562,  65  N.  Y. 
Supp.  299,  affirmed  166  N.  Y.  289,  59  N.  E.  921,  the  opinion  of  the 
Court  of  Appeals  seems  to  indicate  that  a  brakeman,  in  assaulting 
a  trespasser  on  a  freight  train,  is  acting  within  the  scope  of  his  au- 
thority, as  matter  of  law,  but  that,  if  the  assault  be  on  the  ground, 
he  is  acting  without  the  scope  of  his  authority  as  matter  of  law; 
and  it  was  held  that  the  question  for  the  jury  was  whether  the  as- 
sault was  commenced  on  the  train,  in  which  event  the  company 
would  be  liable,  but  otherwise  not;  and  Mott  v.  Consumers'  Ice  Co., 
73  N.  Y.  543,  is  cited  as  stating  the  correct  rule.  The  latter  case, 
however,  held  that,  where  the  defendant's  driver  drove  against  the 
plaintiff's  carriage,  it  was  a  question  for  the 'jury  whether,  in  so 
doing,  he  was  acting  within  the  scope  of  his  employment,  or  de- 
parted therefrom  for  a  purpose  of  his  own ;  and  Shea  v.  Sixth  Ave. 
R.  Co.,  62  N.  Y.  180,  20  Am.  Rep.  480,  is  to  the  same  effect.  With 
the  relationship  of  passenger  eliminated,  upon  principle  there  can 
be  no  difference  between  the  liability  of  a  common  carrier  for  in- 
juries inflicted  by  its  servants  upon  trespassers,  and  the  liability 
of  other  corporations  and  individuals  for  the  acts  of  their  servants. 
In  the  case  at  bar,  notwithstanding  that  the  motorman  had  no  duty 
to  perform  with  respect  to  removing  passengers  or  others,  the  jury 
might  fairly  infer  from  the  evidence  that  he  had  implied,  if  not 
express,  authority  to  keep  passengers  and  others  off  the  front  plat- 
form, and  this  conferred  implied  authority  to  remove  them.  Hoff- 
man v.  N.  Y.  C.  &  H.  R.  R.  Co.,  87  N.  Y.  25-31,  41  Am.  Rep.  337. 
But  it  is  not  likely  that  he  was  authorized  by  his  employer  to  re- 
move either  a  passenger  or  a  trespasser  by  shoving  him  from  the  car 
while  it  was  in  motion.  Notwithstanding  this,  however,  the  com- 
pany would  be  responsible  for  his  act  if  the  jury  were  satisfied  from 
the  evidence  that  the  purpose  and  object  of  the  motorman  in  so  do- 
ing was  the  performance  of  a  supposed  obligation  that  he  owed  his 
employer,  rather  than  the  gratification  of  some  personal  feeling 
or  motive;  but,  on  the  evidence,  this  was  a  question  of  fact.    The 
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circumstanoe  that  the  car  was  in  rapid  motion,  and  that  the  mo- 
torman  made  a  lunge  for  the  plaintiif  the  moment  he  discovered 
him,  without  inquiring  whether  he  was  a  passenger,  or  ordering 
him  inside  or  off,  in  the  light  of  the- fact  that  the  plaintiff  had  a 
bundle  of  papers  under  his  arm,  and  was  offering  them  for  sale, 
might  have  justified  the  jury  in  finding  that  the  motorman  was 
moved  by  a  sudden  impulse  to  punish  the  plaintiff  for  peddling 
papers  on  the  car,  or  attempting  to  steal  a  ride  without  being  dis- 
covered, or  some  other  malicious  motive,  uninfluenced  by  any  duty 
he  owed  the  defendant. 

The  judgment  and  order,  therefore,  should  be  reversed,  and  a  new 
trial  granted,  with  costs  to  appellant  to  abide  the  event  All  con- 
cur, except  PATTERSON,  J.,  who  dissents. 


ROWLEY  V.  CITZ  OF  POUGHKEEJPSIfl. 

(Supreme  Court,  AppeUate  Division,  Second  Department    Jnne  23,  1905.) 

Taxation— AssEssMEiVT  to   Nonrisident  Owner— Jurisdictional   Defect— 
Curative  Statute. 

Under  Laws  1890,  p.  4390,  a  425,  |  09  (PoiighkeepBle  City  Charter),  pro- 
viding that  the  tax  roll  sbaJi  ise  cbelivered  to  the  elty  treasure,  with  a 
warrant  annexed,  commanding  him  to  levy  and  collect  the  several  sums 
assessed  against  the  persons  therein  mentioned,  as  provided  by  law  for 
the  collection  of  connty  taxes  by  town  collectors,  the  assessment  of  prop- 
erty to  a  nonresident  owner  Is  a  Inrlsdictlonal  defect  not  cured  by  Laws 
1904,  p.  428,  c.  234,  relating  to  tax^es  in  the  city  of  Powghkeepsie,  and  cor- 
recting irregularities,  (unissions,  or  errors  relating  to  the  making  of  such 
assessments. 

Appeal  from  Trial  Terra,  Dutchess  County. 

Action  by  Charle's  P.  Rowley  against  the  city  of  Poughkeepsie. 
From  a  judgment  for  plaintiif,  and  from  an  order  directing  defend- 
ant to  cancel  certain  certificates  of  tax  sales,  defendant  appeals. 
Affirmed. 

Argued  before  HIRSCHBERG,  P.  J., and  BARTLETT,  WOOD- 
WARD, JENKS,  and  RICH,  JJ. 

Martin  Heermance,  for  appellant. 

Safford  A.  Crummey;  for  respondent. 

WILLARD  BARTLETT,  J.  At  the  time  of  the  assessments 
which  were  attacked  in  this  action  the  lands  in  question  belonged 
to  the  plaintiff,  Charles  P.  Rowley,  and  to  Charles  M.  Rowley,  as 
life  tenants  under  the  will  of  Addie  V.  Rowley,  Neither  of  them 
resided  in  the  city  of  Poughkeepsie  or  county  of  Dutchess.  Never- 
theless the  property  was  assessed  to  Charles  M.  Rowley.  The 
charter  of  the  city  of  Poughkeepsie  provided  for  the  delivery  of  the 
tax  roll  to  the  city  treasurer,  with  a  warrant  annexed,  "command- 
ing him  to  receive,  levy  and  collect  the  several  sums  in  the  roll 
specified  as  assessed  against  the  persons  therein  mentioned  *  *  * 
in  the  manner  provided  by  law  for  the  collection  and  levying  of 
county  taxes  by  town  collectors."     Section  69  of  chapter  425,  p. 


Digitized  byCjOOQlC 


Sup.  Ct)  KIN8ET  ▼•  AHBBIGAK  HABT>WOO]>  MFO.  GO.  4B5 

490,  of  the  Laws  of  1896.  A  similar  mistake,  in  inserting  the  name 
of  a  nonrcsidettt  in  the  assessment  toll  as  'die  owner  of  the  land 
assessed,  was  hdd  to  be  fatal  to  the  tax  in  Sanders  v.  Downs,  141  N. 
Y.  42«,  ^  N.  E.  391.  The  learned  judge  who  tried  the  case  at  bar 
has  pronoimced  the  error  here  to  be  a  jurisdictional  defect,  and  I  do 
not  see  why  he  was  not  right,  under  the  authority  of  that  case. 
The  defect  being  jurisdictional,  it  could  not  be  remedied  by  the 
curative  statute  relied  upon  by  the  appellant  (chapter  234,  p.  428, 
of  the  Laws  of  1904,  relating  to  taxes  on  real  estate  in  the  city  of 
Poughkeepsie).  That  act  assumed,  by  its  terms,  to  cure  only  "any 
irregularity,  omission  or  error  relating  to  the  making  of  such  assess- 
ments." It  did  not  attempt  to  deal  with  assessments  void  for  lack 
of  jurisdiction,  and  would  have  been  ineffective  in  that  respect  if  it 
had  done  so.  People  ex  rel.  Barnard  v.  Wemple,  117  N.  Y.  85, 
22  N.  E.  761;  Hagner  v.  Hall,  10  App.  Div.  581,  42  N.  Y.  Supp.  63, 
affirmed  on  opinion  of  CuUen,  J.,  in  court  below,  159  N.  Y.  552,  64 
N.  E.  1092. 

The  judgment  is  also  supported  by  the  fact  that,  during  the 
years  in  which  the  assessments  were  made,  the  property  was  occu- 
pied by  tenants  who  were  residents  of  the  tax  district.  Neverthe- 
less it  was  assessed  against  Charles  M.  Rowley,  instead  of  against 
these  occupants,  as  the  law  required. 

We  find  nothing  in  the  conduct  of  the  plaintiflF  which  estops  him 
from  the  prosecution  of  this  suit,  and  we  agree  with  the  learned 
trial  judge  that,  upon  the  pleadings  and  the  stipulation  as  to  the 
facts  on  which  the  case  was  submitted,  the  plaintiff  was  entitled 
to  recover  back  the  moneys  which  he  had  paid  to  the  city  on  account 
of  the  assessments  in  question. 

Judgment  and  order  affirmed,  with  eostB.    All  concnr. 


KINSBZ  ▼.  AMERICAl^  HARDWOOD  MFG.  CO. 
(Supreme  Court,  Appellate  Term.    June  22,  1905.) 

Skbvicc  of  Process— Exemptions— Attend  a  wcb  as  Witness. 

Service  of  summons  on  a  foreign  corporation  by  service  on  Its  president, 
a  nonresident,  while  in  the  state  attending  a  trial  as  a  witness,  and  before 
the  expiration  of  a  reasonable  time  to  return  home  after  the  trial,  must  be 
set  aside;    the  president  being  exempt  from  service. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  12,  Cent  Dig.  Corporations,  § 
2818;  vol.  40,  Cent  Dig.  Process,  §  150.] 

Appeal  from  City  Court  of  New  York. 

Action  by  Ernest  W.  Kinsey  against  the  American  Hardwood 
Manufacturing  Company.  From  an  order  denying  a  motion  to  set 
aside  the  service  of  summons  on  defendant,  a  foreign  corporation, 
made  on  its  president,  a  nonresident,  while  in  the  state  as  a  witness 
on  a  trial,  defendant  appeals.     Reversed. 

Argued  before  SCOTT,  P.  J.,  and  MacLEAN  and  DUGRO,  ]]. 

Rclyea  &  Bunnell,  for  appellant. 

George  W.  Simpson,  for  respondent 
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PER  CURIAM.     It  appears  that  the  defendant  did  not  remain  in  I 

New  York  for  the  purpose  of  attending  to  business  after  the  trial.  I 

He  departed  from  the  city  within  a  reasonable  time  after  the  trial,  I 

and  did  not  remain  longer  than  was  necessary  to  take  an  early  train  ! 

for  home.    Having  acted  reasonably  under  the  circumstances.  Tie  i 

was  exempt  from  service,  and  the  order  should  be  reversed,  with  i 
$10  costs  and  disbursements,  and  the  motion  granted,  with  $10 
costs. 


STEINMETZ  et  al.  ▼.  COSMOPOLITAN  RANGE  CO, 
(Supreme  Court,  Appellate  Term.    June  22,  1906.) 

1.  COUNTEBCLAIK— SUBJVGT  OF  ACTION. 

The  phrase  "Bubject  of  the  action,"  In  Code  Civ.  Proc.  §  601,  allowing  a 
counterclaim  where  it  is  comiected  with  the  subject  of  the  action,  means 
the  plaintiff's  principal,  primary  right,  to  enforce  which  the  action  was 
brought 

[Ed.  Note.— For  cases  in  point,  see  vol.  43,  Cent  Dig.  Set-Off  and  Coun- 
terclaim, H  49,  56.] 

2.  EVIDSNCB— ViXUE  OF  PbOPERTT— COMFETBNOT. 

The  testimony  of  a  witness  as  to  the  yalue  of  certain  property,  stated 
by  him  to  be  based  on  reports  and  figures  given  to  him  by  others,  which 
reports,  etc,  were  not  shown  to  be  correct  was  incompetent 

[Ed.  Note. — ^For  cases  in  point,  see  toL  20,  Cent  Dig.  BTidence,  §§  1214, 
221&-22ia] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Joseph  A.  Steinmetz  and  another  against  the  Cosmo- 
politan Range  Company.  From  a  judgment  in  favor  of  defendant, 
plaintiffs  appeal.     Reversed. 

Argued  before  SCOTT,  P.  J.,  and  DUGRO  and  MacLEAN,  JJ, 

Hastings  &  Gleason,  for  appellants. 
Reynaud  &  McKinney,  for  respondent 

DUGRO,  J.  The  counterclaim  would  be  connected  with  the  sub- 
ject of  the  action  if  the  goods  sold,  in  whole  or  in  part,  were  to  be 
made  from  any  of  the  patterns  in  plaintiffs'  charge.  The  authori- 
ties are  not  in  harmony  as  to  the  meaning  of  the  words  "subject  of 
the  action,"  as  used  in  section  501,  Code  Civ.  Proc,  but  we  incline 
to  that  set  forth  in  section  651  of  Pomeroy's  Code  Remedies  (4th 
Ed.).  There  it  is  stated  that  the  language  denotes  the  plaintiff's 
principal  primary  right,  to  enforce  which  the  action  is  brought 
Taken  in  this  sense,  the  counterclaim  in  this  case  is  proper,  if  the 
goods  in  question  were  to  be  made  from  the  patterns,  for  the  defend- 
ant's right  to  the  patterns  was  connected  with  the  plaintiffs'  right, 
in  view  of  the  fact  that  the  patterns  were  impliedly  to  be  used  in  con- 
nection with  the  making  of  the  goods.  The  learned  trial  justice, 
in  submitting  the  question  of  the  value  of  the  patterns  to  the  jury, 
stated  to  the  jury  that  there  was  testimony  offered  by  the  defendant 
that  the  value  of  the  patterns  was  $1,500.  There  was  no  such 
competent  evidence.  The  witness  Buzzini,  who  testified  in  behalf 
of  defendant  that  the  value  of  the  patterns  was  $1,500,  on  cross- 
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examination  stated  that  he  had  based  this  value  on  the  reports  and 
various  figures  given  him  as  to  cost  by  some  person  or  persons, 
probably  he  referred  to  the  pattern  maker  and  another ;  that  he  did 
not  know  anything  about  them  personally,  and  did  not  kno\^  any- 
thing about  the  labor.  This  evidence  of  value  was  based  upon  state- 
ments which  were  not  shown  to  be  correct,  and  so  was  of  no  value. 
The  plaintiff  moved  to  strike  out  the  testimony  of  this  witness,  and, 
though  his  motion  was  probably  too  broad,  still  he  made  clear  to 
the  court  that  he  desired  to  have  this  evidence  of  value  out  of  the 
case,  upon  the  ground  that  it  was  based  upon  hearsay.  Under  the 
circumstances,  the  court  should  have  charged  the  jury  to  disregard 
the  evidence.  He  did  otherwise,  manifestly  to  the  prejudice  of  the 
plaintiffs. 

The  judgment  will  be  reversed  and  a  new  trial  granted,  with 
costs  to  appellants  to  abide  the  event. 

MacLEAN,  J.  (concurring).  The  sale  of  one  commodity  and  the 
conversion  of  another  are  independent  transactions,  and  the  cause 
of  the  counterclaim  may  not  be  said  to  be  connected  with  the  sub- 
ject of  the  action,  for  it  does  not  appear  that  the  articles  therein  al- 
leged to  have  been  converted  had  been  used  in  whole  or  in  part  in 
the  manufacture  of  the  specific  goods,  the  sale  of  which  constituted 
the  claim  of  the  plaintiffs.  Starr  Cash  Car  Co.  v.  Reinhardt  (Com. 
PI.)  20  N.  Y.  Supp.  872. 

The  counterclaim  should  have  been  dismissed.  Wherefore  the 
judgment  must  be  reversed,  and  a  new  trial  ordered.    All  concur. 


NATIONAL  DISCOUNT   CX).  ▼.   UNITED   STATES   FIDELITY   ft 
GUARANTY  CO. 

(Supreme  Court,  AppeUate  Term.    June  22,  1905.) 

iRDnnviTT  iNBXTBANcs— Notice  of  Loss— Oobpobations— Knowledge  of  Sec- 

SETABT. 

Under  an  Indemnity  bond  insuring  a  corporation  against  larceny  or  em- 
bezzlement by  an  employ^,  and  stipulating  that  the  insurer  shall  be  giyen 
written  notice  imm^iately  after  the  occurrence  of  an  act  indemnified 
against  shall  come  to  the  employer's  knowledge,  where  the  secretary  and 
director  of  'the  corporation  had  knowledge  on  November  19th  of  an  em- 
bezzlement by  an  employ^,  and  did  not  notify  the  insurer  until  December 
7th,  such  knowledge  of  the  secretary  was  the  knowledge  of  the  corpora- 
tion, and  his  neglect  was  a  failure  to  perfoVm  a  condition  precedent  to  a 
recovery  on  the  bond. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  National  Discount  Company  against  the  United 
States  Fidelity  &  Guaranty  Company.  From  a  judgment  for  plain- 
tiff, the  defendant  appeals.     Reversed. 

Argued  before  SCOTT,  P.  J.,  and  MacLEAN  and  DUGRO,  JJ. 

Leonidas  Dennis,  for  appellant. 
Ralph  Nathan,  for  respondent 
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MacLEAN,  J.  The  plaintiflf,  a  corporation,  on  Jnnc  8,  1904,  had 
itsdf  insured,  as  an  employer,  *gamst  larceny  or  erabcztlement  by 
an  employe,  by  the  defendant,  also  a  corporation,  which  issued  its 
indemnity  bond  expressing,  among  others,"  as  terms  of  the  contract, 
that  it  (the  insurer)  shrald  be  notified  in  writing  immediately 
after  the  occurrence  of  an  act  indemnified  against  "shall  come  to 
the  knowledge  of  the  employer";  that  the  iasurer,  at  its  election, 
might  cancel  the  bond  at  any  time  on  giving  a  month's  notice,  with 
a  refund,  pro  rata,  of  the  premium  paid ;  and  that,  should  the  em- 
ploye be  guilty  of  an  offense  covered  by  the  bontl,  the  employer 
should,  on  request,  lay  information  of  the  facts  before  the  proper  au- 
thorities, and  aid  in  all  ways,  not  pecuniary,  in  bringing  the  employe 
promptly  to  justice. 

The  employe  kept  the  petty  cash  book,  and  received  the  petty 
cash,  the  entries  of  which  were  checked  up  every  week  by  one  D., 
the  employer  company's  secretary,  superintendent,  bookkeeper,  and 
acting  cashier,  as  also  one  of  its  directors.  D.,  on  Saturday,  No- 
vember 19th,  balanced  the  account,  and  found  the  emplo3'e  should 
have  $300.91,  but,  on  examining  the  cash,  found  only  $160,91,  thus 
exhibiting  an  embezzlement  of  $140  by  the  employe,  to  whom  he 
said  it  should  be  his  duty  to  turn  over  to  the  president,  but  this 
the  employe  begged  off;  saying  that  lie  had  taken  the  money,  and 
with  it  paid  life  insurance  premiums,  and  tiiat  he  would  make  the 
money  good.  He  did  pay  back  $25.  D.  did  nothing  until  on  De- 
cember 7th,  receiving  a  telegram  that  the  employe  could  not  be  back 
that  afternoon,  and  discovering  that  $15  more  were  missing,  he  in- 
formed the  plaintiff's  president,  who  the  same  day  notified  the 
defendant  in  writing  of  the  taking  by  the  employe  of  $130,  the  sum 
for  which  this  action  was  brought,  and  a  judgment  had,  with  costs. 

The  defendant  appellant  objects  to  the  judgment,  and  asks  that 
it  be  reversed,  because  of  failure  of  tlie  plaintiff  to  notify  the  de- 
fendant of  the  loss  immediately  after  its  occurrence  had  come  to  its 
knowledge,  i,  e.,  November  19th,  and  so  to  perform  a  condition 
precedent  to  recovery.  That  objection  is  good  and  sufficient.  The 
respondent,  however,  says  the  knowledge  of  the  secretary  is  not  the 
knowledge  of  the  corporation.  What  is  or  should  be  knowledge  of 
a  corporation  has  not  been  exactly  determined  by  the  courts,  which 
differentiate  the  knowledge  learned  by  a  director  when  not  in  func- 
tion from  that  acquired  by  him  when  acting  as  such  (Atlantic 
State  Bank  v.  Savery,  82  N.  Y.  307),  and  recognize  as  corporate 
information  the  possible  observation  of  a  piece  of  ice  upon  the  side- 
walk by  a  patrolman  (always  on  duty).  Leaving  aside  whether  the 
discovery  of  D.,  a  director,  was  that  of  the  company,  the  knowledge 
of  D.,  the  secretary,  was  the  knowledge  of  an  officer  usually  compe- 
tent to  receive  notices  affecting  the  corporation  (Eggleston  v.  Road 
Co.,  82  N.  Y.  282) ;  and  the  information  of  D.,  the  superintendent, 
bookkeeper,  and  acting  cashier,  was  the  knowledge  of  an  agent  in- 
trusted with  the  management  of  its  business,  and  in  transactions 
conducted  within  the  scope  of  his  authority  (Cragie  v.  Hadley,  99 
N.  Y.  134,  1  N.  E.  537,  52  Am.  Rep.  9).  It  was  not  necessary  for 
the  defendant  to  show  that  earlier  notice  might  have  helped  to- 
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wards  the  recovery  of  some  of  'the  lofls«  or  afi^ted  its  electioe  as  to 
canceling  the  bond,  or  aided  in  bringuag  the  offesdiag  employe  to 
justice.    The  judgment  should  be  reversed. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    All  x:oncar. 


FERCKJSON  V.  BIBN  «t  al. 

(Supreme  Court,  AppeHate  Term.     June  26.  1905.) 

1.  Pbomibsoby  Notes— Defensk—Ubxtby—Bubden  of  Pboof. 

The  burden  of  proving  usury  as  a  defense  to  a  note  sued  on  Is  on  de- 
fendant 

[Ed.  Note. — For  cases  in  point,  see  toI.  7,  Gent  Dig.  Bills  and  Notes, 
§  1681;  VOL  47,  O^t  Dig.  Usury,  |  308.] 

2l  Samk— iNSTBucnosrs-^Oumnre  or  Bbboxs. 

An  instruction  in  an  action  on  a  note,  defended  on  the  ground  of  usury, 
that  its  validity  is  presumed  ^ut  subject  to  rebuttal,  and  wiien  rebuttal 
testimony  is  given,  the  bin-den  shifts  to  the  maker,  does  not  cure  the  error 
in  an  instruction  that,  if  the  Jury  cannot  make  up  their  minds  as  to  who 
to  believe,  plaintiff  has  failed  to  make  out  a  case,  as  the  expression  about 
the  shifting  of  the  burden  may  be  taken  to  Imply  relief  of  defendant  from 
his  burden  of  satisfying  the  jury  of  his  defense,  which  rests  with  him  to 
the  end. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 
Action  by  Julius  M.  Ferguson  against  Franklin  Bien  and  another. 
From  a  judgment  for  defendants,  plaintiff  appeals.    Reversed. 
Argued  before  SCOTT,  P.  J.,  and  MacLEAN  and  DUGRO,  JJ. 
J.  Aspinwall  Hodge,  for  appellant. 
Franklin  Bien  and  William  Klein,  for  respondents. 

MacLEAN,  J.  Usury  was  one  of  the  defenses  in  this,  an  action 
upon  a  promissory  note,  and  over  it  there  was  sharp  contradiction. 
The  plaintiff  rested  upon  the  presumption  arising  from  possession 
of  the  note,  its  introduction  in  evidence,  proof  of  partial  payments 
thereon,  and  of  the  interest.  The  defendants,  in  turn,  gave  evidence 
of  a  deduction  from  the  face  value  of  the  note,  and  of  statements 
by  the  plaintiff's  son,  acting  as  agent  in  the  transaction.  Respecting 
their  controversy,  the  learned  trial  justice  charged  at  length,  and 
so  explicitly  that  no  exception  was,  or  well  could  be,  taken  by 
either  side.  Then  the  defendants'  counsel  asked  that  the  jury  be 
charged  as  matter  of  law  that,  "if  the  jury  cannot  make  up  their 
minds  as  to  who  to  believe,  the  plaintiff  has  failed  to  make  out  his 
case,  and  defendants  are  entitled  to  a  verdict."  To  which  the  court 
said,  "I  charge  so,  because  it  is  by  a  preponderance  of  the  credible 
evidence  that  the  plaintiff  should  prevail."  This  was  not  the  law 
of  the  case.  He  that  affirms  of  another  an  unlawful  act  is  bound  to 
affirmative  proof  of  that  which  makes  the  act  unlawful.  Were  the 
oral  evidence  eliminated  by  disbelief  of  both  the  plaintiff  and  the 
defendants,  the  verdict  would  needs  have  been  for  the  plaintiff  np- 
on  his  prima  facie  case.     After  attention  had  been  called  to  error 
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by  the  plaintiff's  counsel  saying,  '^We  except  to  that,  because  in  a 
defense  of  usury  the  burden  of  proof  is  upon  the  defendant,  the 
justice  further  observed,  *'The  validity  of  the  note  is  presumed,  but 
that  is  subject  to  rebuttal,  and  when  the  rebuttal  testimony  is  put 
in,  then  the  burden  shifts  again  on  the  maker  of  the  note,  and  he 
must  establish  that  by  a  fair  preponderance  of  the  evidence."  This 
not  unfamiliar  phrasing,  arising  from  use  of  "burden"  with  diverse 
meanings,  did  not  remedy  the  charge.  "The  presumption  is,  of 
course,  that  the  law  was  not  violated."  Morrison  v.  Verdenal 
(Sup.)  5  N.  Y.  Supp.  607.  The  charge  made  on  request  of  the  de- 
fendants still  standing,  the  expression  about  a  shifting  of  the  bur- 
den might  be  taken  to  imply  possible  relief  of  the  defendants  from 
their  burden  of  satisfying  the  jury  affirmatively  of  the  truth  of  their 
allegation  that  the  plaintiff  took  interest  exceeding  the  legal  rate 
and  with  corrupt  intent — a  burden  subsisting  to  the  end.  Stewart 
V.  Drake,  46  N.  Y.  455 ;  Stillman  v.  Northrup,  109  N.  Y.  478,  17  N. 
E.  379.    The  judgment  should  be  reversed. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to. appel- 
lant to  abide  the  event    All  concur. 


WEBER  y.  LIEBERMAN. 
(Supreme  Covart,  AppeUate  Term.    June  26,  1905.) 

1.  liANDLOBD    AND    TENANT— DEFECTIVE    PBEMIBBS— INJXJBT    TO    ThIBD    PeBBON 

—Liability. 

In  the  absence  of  a  covenant  in  the  lease  binding  the  landlord  to  make 
repairs,  the  obligation  to  repair  is  on  the  tenant,  and  the  tenant  is  liable 
for  injuries  to  a  third  person,  caused  by  failure  to  repair,  notwithstand- 
ing the  landlord  had  been  in  the  habit  of  making  all  repairs. 

[Ed.  Note. — For  cases  in  point,  see  vol.  32,  Cent  Dig.  Lanlord  and  Ten- 
ant, H  586,  670.] 

Z  Same— Negligence— Res  Ipsa  Loquitub. 

Where  plaintiff  stepped  on  a  grating  in  a  sidewalk. in  front  of  a  show 
window  to  examine  the  display  of  goods  in  the  window,  and  was  injured 
by  the  defective  condition  of  the  grating,  the  occurrence  of  the  accident 
itself  raised  a  presumption  of  negligence  on  the  part  of  the  occupant  of 
the  property. 

8.  Same— Inspection  and  Cabe  of  Pbemise&—E?videncb— Sufficiency. 

In  an  action  against  a  tenant  for  injuries  caused  by  a  defective  grat- 
ing in  a  sidewalk,  evidence  examined,  and  held  insufficient  to  show  any 
examination  or  care  of  the  premises  on  the  part  of  the  defendant. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Catherine  Weber  against  William  Lieberman.  From 
a  judgment  in  favor  of  plaintiff  and  an  order  denying  a  motion  for 
new  trial,  defendant  appeals.     Affirmed. 

Argued  before  SCOTT,  P.  J.,  and  TRUAX  and  DOWLING,  JJ. 

Louis  A.  Sable,  for  appellant. 
John  A.  Rooney,  for  respondent. 

TRUAX,  J.  Defendant  was  the  lessee  of  the  store  and  part  of 
a  basement  underneath  the  same  at  621  Eighth  avenue,  in  this  city. 
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The  store  was  a  dry  goods  store,  occupied  by  the  defendant,  having 
a  show  window.  The  defendant  had  sublet  the  basement.  Just 
below  the  show  window,  and  forming  a  part  of  the  sidewalk,  was  an 
iron  grating  three  feet  wide  and  about  six  feet  long,  used  for  lighting 
the  basement.  The  lease  between  the  landlord  and  the  defendant 
was  silent  as  to  who  should  make  the  necessary  repairs  to  the  prem- 
ises. Attracted  by  the  defendant's  display  of  goods  in  the  window 
the  plaintiff  stepped  upon  the  grating,  one  of  the  bars  gave  way. 
the  plaintiff's  left  leg  went  into  the  hole  thus  made,  and  she  received 
the  injuries  for  which  she  brought  this  action.  In  the  absence  of  a 
covenant  in  the  lease  to  that  effect,  the  obligation  to  repair  was 
upon  the  tenant.  Hirschfield  v.  Alsberg  (Sup.)  93  N.  Y.  Supp.  617, 
and  cases  cited.  Although  the  landlord  testified  (which  was  undis- 
puted) that  he  had  made  all  repairs  to  the  premises,  this  did  not, 
under  the  circumstances  of  the  case,  relieve  the  tenant  from  his  li- 
ability to  a  stranger.  "A  lessee  occupying  real  estate  may  become 
liable  to  a  stranger  by  negligently  suffering  the  demised  premises  to 
become  dangerous.  This  liability  is  independent  of  any  contract 
between  the  lessor  and  lessee.  It  results  from  the  fact  that  the 
lessee  is  in  the  control  and  possession  of  the  premises,  and  for  that 
reason  he  is  liable,  if,  by  negligently  permitting  them  to  become  di- 
lapidated and  unsafe,  third  persons  are  injured."  Odell  v.  Solomon, 
99  N.  Y.  636,  636, 1  N.  E.  408.  Plaintiff,  in  walking  upon  the  side- 
walk and  in  stepping  upon  the  grating,  had  a  right  to  assume  that 
it  was  in  a  safe  condition ;  and  the  exposure  of  the  defendant's  goods 
in  his  window  above  the  grating  was  an  invitation  to  the  plaintiff 
to  examine  the  same,  and  to  do  so  it  was  necessary  to  step  upon  the 
grating".  The  grating  was  also  a  part  of  the  sidewalk,  which  the 
general  public  was  entitled  to  make  use  of.  The  occurrence  of  the 
accident  itself  under  the  facts  disclosed  by  the  evidence  raised  a 
presumption  of  negligence  on  the  part  of  the  defendant.  Where 
the  apparatus  is  such  that  ordinarily  no  accident  is  to  be  expected 
unless  from  a  careless  construction,  inspection,  or  user,  and  both 
inspection  and  user  were  at  the  time  of  the  injury  in  the  control  of 
the  party  charged,  and  the  accident  happened  without  any  voluntary 
action  at  the  time  by  the  party  injured,  the  doctrine  of  res  ipsa 
loquitur  may  be  invoked.  Griffen  v.  Manice,  166  N.  Y.  188,  59  N. 
E.  926,  62  L.  R.  A.  922,  82  Am.  St.  Rep.  630 ;  Womble  v.  Grocery 
Co.,  135  N.  C.  474,  47  S.  E.  493.  This  doctrine  is  founded  upon  the 
fact,  to  some  extent,  at  least,  that  the  chief  evidence  of  the  true 
cause  of  the  injury,  whether  culpable  or  innocent,  is  practically  ac- 
cessible to  the  party  charged,  and  perhaps  inaccessible  to  the  party 
injured.  There  was  no  evidence  on  the  part  of  the  defendant  that 
overcame  this  presumption.  The  landlord  testified,  "I  was  about 
the  premises  a  day  or  so  before  the  accident."  The  defendant  said : 
"I  generally  looked  around  the  store  (each  morning)  first,  and  then 
got  out  and  saw  how  the  windows  looked,  and  I  did  so  that  morning, 
and  I  saw  nothing  wrong  there.  I  did  not  see  any  loose  grating 
there.  *  *  *  It  is  not  my  custom  to  examine  it  daily  to  see  its 
defects.  I  did  not  make  any  examination  of  the  grating  alone,  but 
went  out  to  see  if  everything  was  all  right.     I  did  not  examine  the 
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gtztmg  exactly."  Instead,  therefore,  of  showing^  any  examination 
or  care  of  the  grating,  the  testimony  shows  an  entire  lack  of  such, 
there  being  not  the  slightest  evidence  that  the  grating  was  ever  ex- 
amined by  anybody.  None  of  the  exceptions  taken  on  the  trial  con- 
stitute reversible  error,  the  damages  (^50)  were  not  excessive,  and 
the  judgment  should  be  affirmed. 

Judgment  affirmed,  with  costs.    All  concur. 


HABRIS  AUTOMATIC  PRESS  CXX  ▼.  DBMOREST  PATTBRN  CO. 
(Supreme  Court,  Appellate  Term.    June  22,  1905.) 

1.  GHJkZCEI.    MOBTQACLBB— RlOnr    OF    FOBEOIiOffUB*— FOBV. 

A  chattel  mortgage  providing  for  entry,  possession^  and  sale  on  default 
In  payment  of  the  installments  therein  conditioned  to  be  paid  need  not 
declare  that  tbe  right  of  foreclosure  Is  net  taken  tnm  the  mortgagee  by 
provtaioa  for  sale  under  the  power  mentioaed. 

2.  FoBBiaN  CORPOBATTona— AcriONB  BT~PLXAOina--CoifK.iAiiCB  WITH  Laws. 

In  an  action  by  a  foreign  eorporati<»,  fallvre  to*  pltBd  its  compliance 
with  the  laws  regarding  permisslou  to  do  business  ili  the  state  was  not 
reversible  error  where  defendant  answered  with  a  general  denial  on  in- 
formation and  belief,  even  as  to  its  own  incorporation,  as  it  tlMreby 
waived  its  rl^t  to  raise  the  question. 

Appeal  from  City  Court  of  New  York. 

Action  by  the  Harris  Automatic  Press  Company  against  the  De- 
morest  Pattern  Company.  Judgment  for  plaintiff^  and  defendant 
appeals.    Affirmed. 

Argued  before  SCOTT,  P.  J.,  and  MacLEAN  and  DUGRO^  JJ. 

Benjamin  Franklin,  for  appellant. 

Chrystie,  Brightman  &  Douglas,  for  respondent. 

MacLEAN,  J.  On  December  10,  1903,  the  defendant  executed 
and  dclirered  to  the  plaintiff  a  chattel  mortgage  providing  for  en- 
try, possession,  and  sale  upon  default  in  the  payment  of  any  of  the 
iiBtallments  therein  conditioned  at  stated  times  to  be  paid.  The 
defendant  thereafter  defaulted,  and  the  plaintiff,  as  was  its  right, 
foreclosed — a  right  not  taken  from  it  by  provision  for  sale  under 
the  power  mentioned  (Briggs  v.  Oliver,  68  N.  Y.  336,  339),  and  it 
was  not  necessary  that  the  mortgage  should  so  declare  (Bragelman 
V.  Dane,  69  N.  Y.  69,  74).  Nor  was  it  reversible  fault  that  thie  plain- 
tiff, a  foreign  corporation,  failed  to  plead  its  compliance  with  our 
laws  in  regard  to  permission  to  do  business  here,  for  the  defendant, 
answering  with  a  general  denial,  upon  information  and  belief,  even 
as  to  its  own  incorporation,  waived  its  right  to  raise  the  question. 
C.  R.  Parmele  Co.  v.  Haas,  171  N.  Y.  579,  683,  64  N.  E.  440.  The 
judgment  should  therefore  be  affirmed. 

Judgment  affirmed,  with  costs.    All  concur. 
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CORNELL  V.  BURHANS. 

(Supreme  Ccmrt,  Appellate  Division,  Third  Department    Jime  29,  1905i) 

1«  APPXAI^—SPBCIAI.  PllOCBEDINOS— AFPBAI.  TO  AFPELEATE  DiVIBIOlV. 

Ck>de  Olv.  Proc.  §  135((»  anthoriBiDg  an  appeal  to  tJie  Appellate  Divlsloa 
from  an  order  affecting  a  substantial  right,  made  ia  a  special  proceeding 
at  a  Special  Term  or  Trial  Term  of  the  Supreme  CJourt,  or  by  a  Justice 
thereof,  and  section  1357,  authorizing  an  appeal  from  such  an  order,  made 
by  a  court  of  record  possessing  original  jurisdiction  in  a  special  proceed- 
ing Instituted  in  that  court,  pursuant  to  a  special  statutory  provision,  but 
providing  that  the  section  does  not  apply  where  an  appeal  from  an  ordw 
to  a  court  other  than  the  Appellate  Division  Is  expressly  given  by  statute, 
do  not  allow  an  appeal  to  the  Appellate  Division  from  an  order  of  the 
County  Ckmrt  reversing  a  final  order  in  a  special  proceeding,  Instituted 
before  a  justice  of  the  peace  or  City  Court 

Z  Same. 

Code  Civ.  Proc.  S  2260,  authorizes  an  appeal  (in  a  summary  proceeding) 
from  a  final  order,  made  as  prescribed  in  title  2,  c.  17,  of  the  Code,  to  the 
same  court  as  where  an  appeal  is  taken  from  a  judgment  of  the  court 
of  whleh  the  judge  is  the  presiding  officer.  Section  2249  defines  the  final 
order  prescribed  in  the  title  specified  as  a  final  order  made  upon  the  trial 
of  a  summary  proceeding.  Held,  that  the  sections  give  no  right  of  appeal 
to  the  Appellate  Division  from  an  order  of  the  County  Court  reversing 
a  final  order  of  an  inferior  court  in  summary  proceedings. 

Appeal  from  Ulster  County  Court. 

Summary  proceeding  by  Henry  C  Soop,  as  agent  and  attorney 
of  the  estate  of  Thomas  Cornell,  against  Webster  H.  Burhans. 
From  an  order  of  the  County  Court  reversmg  a  final  order  made 
by  the  city  judge  of  the  city  o<  Kingston,  petitioner  appeals.  Dis- 
missed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

H.  H.  Flamming,  for  appellant 
John  D.  Eckert,  for  respondent. 

CHASE,  J.  This  appeal  should  be  dismissed.  The  right  to  ap- 
peal to  the  Appellate  Division  in  a  special  proceeding  is  given  by 
sections  1356  and  1367  of  the  Code  of  Civil  Procedure,  which  are 
as  follows; 

''Sec.  1356.  An  appeal  may  be  taken  to  the  A];4;>ellate  Division  o£  the  Su- 
preme Court  from  an  order  affecting  a  substantial  right,  made  In  a  special 
proceeding,  at  a  Special  Term  or  a  Trial  Term  of  the  Supreme  Court ;  or 
made  by  a  Justice  thereof  in  a  special  proceeding  instituted  before  him,  pur- 
suant to  a  special  statutory  prorision ;  or  instituted  before  another  Judge  and 
transferred  to  or  continued  before  him. 

**8ec.  1397.  An  appeal  may  also  be  taken  to  the  Appellate  Division  of  the 
Supreme  Court  from  an  order  affecting  a  substantial  right,  made  by  a  court 
of  record,  possessing  original  Jurisdiction  or  a  Judge  thereof,  in  a  special 
proceeding  instituted  In  that  court,  or  before  a  Judge  thereof,  pursuant  to 
a  special  statutory  provision;  or  instituted  before  another  Judge  and  trans- 
ferred to  or  continued  before  the  Judge  who  made  the  final  order.  But  this 
section  does  not  apply  to  a  case  where  an  appeal  from  the  order  to  a  court 
other  than  the  Appellate  Division  of  the  Supreme  Court  Is  expressly  given 
by  statutOr* 
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An  appeal  is  not  allowed  thereby  to  the  Appellate  Division  from 
an  order  of  the  County  Court,  made  upon  an  appeal  from  an  order 
in  a  special  proceeding  instituted  before  a  justice  of  the  peace  or  the 
City  Court  of  the  city  of  Kingston.  Matter  of  Rafferty,  14  App. 
Div.  55,  43  N.  Y.  Supp.  760.  Section  2260  of  the  Code  of  Civil 
Procedure  authorizes  an  appeal  from  a  final  order  made  as  pre- 
scribed in  title  2,  c.  17,  of  the  Code  of  Civil  Procedure,  to  the  same 
court  within  the  same  time  and  in  the  same  manner  as  where  an  ap- 
peal is  taken  from  a  judgment  rendered  in  the  court  of  which  the 
judge  or  justice  is  the  presiding  officer,  and  with  like  effect.  By  its 
express  terms  the  right  to  an  appeal  is  given  from  the  final  order 
prescribed  in  that  title.  The  final  order  prescribed  in  that  title 
is  defined  in  section  2249  of  the  Code  of  Civil  Procedure,  and  is  the 
final  order  made  upon  the  trial.  No  right  of  appeal  is  given  by  said 
section  2260  from  the  order  of  reversal  in  the  County  Court  in  this 
proceeding.  .One  appeal  only  is  contemplated  in  a  summary  pro- 
ceeding unless  upon  a  final  determination  of  this  court  upon  an 
appeal  from  a  final  order  made  in  a  proceeding  instituted  before 
a  county  judge  a  further  appeal  is  allowed  to  the  Court  of  Appeals 
as  provided  by  section  2261  of  the  Code  of  Civil  Procedure. 

The  appeal  should  be  dismissed,  with  $10  costs  and  disburse- 
ments.   All  concur. 


MILBLLA  V.  SIMPSON  et  al. 
(Supreme  Court,  Appellate  Term.    June  22,  1905.) 

!•  Execution— Wbongpul  Levy— Liability  of  Execution  Obeditob. 

An  execution  creditor  who  gives  no  Bpeciflc  instrnctions  to  the  officer 

as  to  the  levy  to  be  made  under  the  execution  is  not  liable  for  the  acts 

of  the  officer  in  levying  on  the  property  of  a  third  person. 

[Ed.  Note.— For  cases  in  point,  see  vol.  21,  Cent.  Dig.  Execution,  §  1390.] 

2.  Saicb— Claim  or  Thibd  Pebson  to  Pbopebty— Evidence— Equitable  Ju- 

BISDIGTION. 

Where,  In  an  action  for  conversion  based  on  a  levy  on  the  property 
under  an  execution  issued  against  a  third  person,  the  evidence  warranted 
a  finding  that  the  property  at  the  time  of  the  levy  belonged  to  the  execu- 
tion debtor,  and  not  to  plaintiff,  the  court,  on  declaring  that  the  bill  of 
sale  under  which  plaintiff  claimed  was  fraudulent,  did  not  exercise  the 
powers  of  a  court  of  equity,  prohibited  by  the  Municipal  Court  Act  (Laws 
1902,  p.  1490,  c.  580,  §  2,  subd.  2),  and  did  not  thereby  render  its  Judgment 
for  defendant  erroneous. 

8.  Appeal— Recobd— Opinion  or  Tbial  Coubt. 

The  opinion  of  the  trial  court  is  no  part  of  the  record,  and,  if  the 
judgment  can  be  sustained,  it  is  not  necessary  that  it  should  be  sustained 
on  the  grounds  stated  by  the.  trial  court. 

[Ed.  Note.— For  cases  in  point,  see  voL  8,  Cent  Dig.  Appeal  and  Error, 
§§  2339,  3406.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth 
District. 

Action  by  Vita  Milella  against  Charles  A.  Simpson  and  another. 
From  a  judgment  for  defendants,  plaintiff  appeals.     Affirmed. 

Argued  before  SCOTT,  P.  J.,  and  DUGRO  and  MacLEAN,  JJ. 
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Iiouis  Levine,  for  appellant. 
Edward  J.  Kelly,  for  respondents. 

PER  CURIAM.  This  action  was  brought  in  conversion  for  dam- 
ages for  the  alleged  wrongful  taking  of  certain  personal  property 
which  the  plaintiff  claimed  to  own.  The  defendant  Simpson  was 
one  of  the  city  marshals,  and  the  defendants  justified  the  taking  by 
virtue  of  an  execution  issued  upon  a  judgment  in  the  Municipal 
Court  obtained  by  the  defendant  Porrazzo  against  one  Martin  Mel- 
lella,  a  son  of  the  plaintiff,  and  whom  the  defendants  alleged  was  the 
owner  of  the  property  in  question.  The  plaintiff's  claim  to  the  own- 
ership of  the  property  rests  upon  an  alleged  purchase  said  to  have 
been  made  by  the  plaintiff  from  his  son  on  July  25,  1904,  and  evi- 
denced by  a  bill  of  sale  offered  and  received  in  evidence,  and  dated 
on  that  day.  The  judgment  under  which  Simpson  made  the  levy 
was  entered  August  25,  1904,  and  the  levy  by  Simpson  under  the 
execution  was  made  upon  the  day  following  the  entry  of  judgment. 
The  evidence  was  sufficient  to  warrant  the  court  below  in  finding 
that  the  defendant  Porrazzo,  the  plaintiff  in  the  execution,  gave  no 
specific  instructions  to  the  marshal  as  to  the  levy  made  by  him, 
and  therefore  he  was  not  liable  for  the  acts  of  the  marshal.  Siersema 
V.  Meyer,  38  Misc.  Rep.  358,  77  N.  Y.  Supp.  901.  We  also  think 
that  the  plaintiff  failed  to  sustain  the  burden  of  proof  cast  upon  him 
of  showing  good  faith  and  an  absence  of  intent  to  defraud  creditors 
in  his  alleged  purchase  of  his  own  son's  property.  The  son  at  the 
time  of  the  alleged  sale  by  him  of  the  property  in  question  was  in 
business  for  himself,  and  had  the  property  consisting  of  a  horse, 
harness,  and  wagon  in  his  possession.  There  is  evidence  from 
which  the  court  might  find  that  when  the  levy  was  made  the  prop- 
erty was  still  in  the  possession  of  the  son,  and  there  is  no  evidence 
that  plaintiff  ever  took  possession  of  such  property,  nor  did  he  g^ve 
any  reason  for  allowing  the  same  to  continuously  remain  in  the 
possession  of  the  son  after  his  alleged  purchase.  The  name  of  the 
judgment  debtor  was  upon  the  wagon,  and  the  marshal  and  another 
witness  testified  that  the  son,  when  the  levy  was  made,  stated  in 
the  presence  of  the  plaintiff  that  he  (the  son)  owned  the  property. 
The  trial  judge,  in  a  memorandum,  declared  the  bill  of  sale  to  be  a 
fraudulent  one,  and  stated,  in  substance,  that  the  word  ''July"  in 
the  acknowledgment  thereto,  seems  to  have  been  written  over  an 
erasure  of  the  word  "August,"  showing  the  paper  to  have  been  ex- 
ecuted the  day  the  judgment  was  rendered.  By  declaring  in  an  ac- 
tion of  this  kind  that  the  bill  of  sale  was  fraudulent,  the  court  does 
not  thereby  assume  to  exercise  the  powers  of  a  court  of  equity,  as 
prohibited  by  section  2,  subd.  2,  of  the  Municipal  Court  act  (Laws 
1902,  p.  1490,  c.  580).  The  plaintiflf's  claim  to  the  disputed  property 
rested  wholly  upon  his  alleged  purchase,  and  it  was  purely  a  ques- 
tion of  fact,  to  be  determined  from  all  the  facts  and  circumstances 
disclosed  by  the  evidence,  whether  or  not  such  purchase  was  made 
in  good  faith  and  without  intent  to  defraud  creditors.  Moreover, 
the  opinion  of  the  court  is  no  part  of  the  record,  and,  if  the  judg- 
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ment  can  be  sustained,  it  is  not  essential  that  it  should  be  upheld 
upon  the  specific  grounds  stated  by  the  trial  judge,  although  in  the 
case  at  bar  the  testimony  is  sufficient  to  warrant  the  assertion  made 
that  the  bill  of  sale  was  fraudulent. 
Judgment  affirmed,  with  costs. 


HABFELEIN  T.  JACOB. 
(Snpreme  Court,  Appellate  DiTlsion,  Second  Department.    June  2^  190S.) 

CONDmONAL  SaIXA— DCFAXTLT— DUTIXS  OV  VENDOR— APPLICATION  OF  STATrTES. 

Section  116  of  the  lien  law  (Laws  1897,  p.  541,  c  418,  as  amended  bj 
Laws  lOOO,  p.  1625,  c.  762),  requiring  the  vendor  In  a  conditional  sale  to 
sell  the  articles  at  public  auction  In  case  he  retakes  possession  at  them 
after  default,  and  providing  that,  If  he  does  not  do  so  within  a  certain 
period,  the  vendee  may  recover  the  amount  paid  on  the  articles  uDder  the 
contract,  is  not,  and  cannot,  without  impairing  the  obligation  of  con- 
tracts, be  made  applicable  to  a  conditional  sale  made  prior  to  its  pas- 
sage, during  the  continuance  in  force  of  Laws  1884,  p.  880,  c.  815,  as 
amended  by  Laws  1896,  p.  674,  a  601,  which  contained  no  provision  for  a 
recovery  by  the  vendee  of  the  purdiase  money,  but  merely  required 
the  vendor  to  sell  the  property  at  public  auction,  and  pay  any  surplus 
above  the  debt  and  expenses  over  to  the  vendee. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Emma  Haefelein  against  C.  Albert  Jacob.  From  a 
judgment  for  plaintiff,  defendant  appeals.    Reversed. 

See  66  N.  Y.  Supp.  1007 ;  69  N.  Y.  Supp.  1034. 

Argued  before  BARTLETT,  WOODWARD,  RICH,  and  MIL- 
LER, JJ. 

Thomas  Abbott  McKennell,  for  appellant. 
M.  Hallheimer,  for  respondent. 

WILLARD  BARTLETT,  J.  On  the  16th  day  of  April,  1897, 
the  defendant  delivered  to  George  Haefelein  a  piano  under  a  con- 
tract for  the  conditional  sale  thereof,  providing  that  the  title  there- 
to should  remain  in  the  defendant,  as  vendor,  until  the  purchase  price 
of  $250  should  be  paid,  and  providing  further  for  the  payment  of 
such  purchase  price  partly  in  cash  at  the  time  when  the  piano  was 
delivered,  and  partly  in  monthly  payments  of  $10  each.  The  vendee 
paid  only  $170  on  account  of  the  purchase  price,  and  the  piano  was 
retaken  by  the  vendor  by  reason  of  the  vendee's  default  under  the 
contract.  The  vendor  did  not  sell  the  piano  or  cause  the  same  to 
be  sold  within  60  days  after  retaking  the  same,  and  the  plaintiff 
brought  this  suit,  as  the  assignee  of  the  purchaser,  to  recover  the 
$170  paid  on  account  of  the  purchase  price. 

The  action  is  based  on  section  116  of  the  lien  law.  That  section, 
as  originally  enacted  (chapter  418,  p.  541,  of  the  Laws  of  1897),  took 
effect  on  September  1,  1897,  and  read  as  follows : 

'*W^henever  articles  are  sold  upon  the  condition  that  the  title  thereto  shall 
remain  in  the  vendor,  or  in  some  other  person  than  the  vendee,  until  the 
payment  of  the  purchase  price,  or  until  the  occurrence  of  a  future  event  or 
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contingency,  anct  the  same  are  retaken  by  tbe  yendor,  or  his  successor  in  in- 
terest, they  shali  be  retained  for  a  period  of  thirty  days  from  the  time  of  stzcb 
retaking  and  during  such  period  the  vendee  or  his  successor  in  interest,  may 
comply  with  the  terms  of  such  contract,  and  thereupon  receive  such  property. 
After  the  ei^iration  of  such  period,  if  SHch  terms  are  not  complied  with,  the 
vendor,  or  his  suecesaor  in  interest,  may  cause  Bwch  articles  to  be  sold  at 
public  auction." 

By  chapter  762,  p.  1625,  of  the  Laws  of  1900,  section  116  was 
amended  by  adding  thereto  the  following  provision : 

"Unless  such  articles  are  so  sold  within  thirty  days  after  the  expiration 
of  such  period,  the  vendee  or  his  successor  in  interest  may  recover  of  the 
vendor  the  amount  paid  on  such  articles  by  such  vendee  or  his  successor 
in  interest  under  the  contract  for  the  conditUmal  sale  thereof.** 

It  is  to  be  noted  that  this  provision  was  not  enacted  until  long 
after  the  making  of  the  contract  of  conditional  sale  out  of  which  the 
present  controversy  has  arisen.  At  the  time  of  the  execution  of  that 
contract  and  the  delivery  of  the  piano  thereunder,,  the  statute  ap- 
plicable to  the  transaction  was  chapter  315,  p.  380,  of  the  Laws  of 
1884,  as  amended  by  chapter  601,  p.  674,  of  the  Laws  of  1896  (since 
repealed),  which,  among  other  things,  provided  as  follows : 

"In  case  ♦  ♦  ♦  pianos  ♦  ♦  ♦  are  sold  upon  the  conditioai  that  the 
titles  shall  remain  in  the  vendor  or  some  other  person  than  the  purchaaer, 
until  the  payment  of  the  purchase  price,  or  until  the  occurring  of  any  future 
event  or  contingency,  and  the  same  are  retaken  by  the  vendor,  or  by  his  suc- 
cessor in  Interest,  such  property  so  retaken  shall  be  retained  for  thirty  days 
by  the  person  by  whom  or  on  whose  behalf  the  same  has  been  so  taken,  dur- 
ing which  time  the  purchaser  or  his  successor  in  interest  may  folfill  such 
coQtract  or  purchase  and  shall  be  entitled  thereupon  to  receive  such  property. 
After  the  expiration  of  such  time  the  person  by  whom  or  on  whose  behalf 
the  said  property  has  been  taken,  may  proceed  to  sell  the  same  at  public  auc- 
tion and  out  of  the  proceeds  may  retain  the  balance  remaining  unpaid  on  the 
purchase  price  and  the  expenses  of  storing,  advertising  and  sale  thereof; 
and  any  surplus  remaining  shall  be  paid  to  the  person  or  persons  from  whom 
the  property  was  taken.  But  no  such  sale  shall  be  made  until  after  the  giv- 
ing of  a  printed  or  written  notice  of  such  sale  to  the  person  or  persons  from 
whom  the  said  property  has  been  taken,  requiring  such  person  or  persons  to 
pay  such  unpaid  balance  and  expenses,  and  that  in  case  of  default  in  so 
doing  that  such  property  will  be  sold  to  pay  the  same,  at  a  time  and  place 
to  foe  specified  in  the  notice." 

The  Statute  as  thus  in  force  at  the  time  when  the  contract  was 
made  conferred  upon  the  vendee  no  right  to  recover  that  part  of  the 
purchase  price  which  he  had  paid  simply  on  proof  that  the  vendor 
had  not  sold  the  article  retaken  within  a  prescribed  period  after 
retaking  the  same.  The  vendee  could  maintain  a  suit  to  recover 
what  he  had  paid  by  showing  either  that  he  had  offered  to  perform 
his  part  of  the  contract  in  full,  or  that  the  vendor  had  put  it  out  of 
his  power  to  deliver  the  piano  on  receiving  full  pa3rment.  Humes- 
ton  V.  Cherry,  23  Hun,  141.  If,  therefore,  the  plaintiff  has  any  right 
to  maintain  this  action  at  all,  it  arises  out  of  the  amendment  made- 
to  section  116  of  the  lien  law  in  190O,  as  above  quoted.  The  learned' 
judge  at  Trial  Term  held  it  to  be  applicable  to  existing  contracts,. 
and  deemed  it  unobjectionable  on  constitutional  grounds.  "It  sim- 
ply provides  for  a  sale  on  notice,"  he  said,  "and  a  penalty  for  non- 
compliance.    It  relates  to  existing  contracts  as  well  as  to  future 
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ones.  It  IS  the  same  as  lengthening  or  shortening  the  notice  of 
sale,  or  the  like,  which  would  apply  to  existing  contracts." 

I  am  unable  to  agree  to  the  view  that  the  amendment  of  1900,  if 
applied  to  contracts  made  before  its  enactment,  affects  the  remedy 
only,  and  not  the  rights  of  the  parties  to  a  conditional  sale.  So  far 
as  contracts  are  concerned,  a  remedy  is  a  method  or  means  of  re- 
dress provided  by  law  for  the  benefit  of  the  party  who  has  per- 
formed or  been  ready  and  willing  to  perform  his  part  of  the  contract, 
and  is  available  against  the  party  in  default.  The  amendment  of 
1900  does  not  create  or  amplify  any  remedy  in  behalf  of  the  vendor 
in  a  conditional  sale  who  has  fulfilled  the  contract  on  his  side.  It 
is  designed  solely  for  the  benefit  of  the  vendee  who  has  refused  or 
failed  to  perform.  It  confers  upon  him  a  right,  which  he  did  not 
possess  under  pre-existing  law,  to  recover  the  moneys  he  has  paid 
on  account  of  the  purchase  price.  As  to  the  constitutional  validity 
of  the  amendment»in  its  application  to  transactions  occurring  after 
its  adoption,  there  can  be  no  question,  but  I  do  not  see  how  it  can 
be  held  applicable  to  a  prior  conditional  sale  without  impairing  the 
obligation  of  the  contract.  "An  obligation  is  impaired  when  it  is 
made  worse  for  either  party  thereto."  Randall  v.  Sackett,  77  N.  Y. 
480.  I  am  of  opinion  that  the  provisions  of  the  amendment  of  1900 
to  section  116  of  the  lien  law  were  not  available  for  the  benefit  of 
the  vendee  in  this  case  or  his  successor  in  interest,  and  hence  that 
the  present  action  must  fail. 

I  have  treated  the  transaction  relative  to  the  piano  as  a  condition- 
al sale,  and  not  a  contract  of  hiring ;  being  convinced  that  the  court 
below,  upon  the  evidence,  was  right  in  so  regarding  it.  See  Jacob 
V.  Haefelien,  54  App.  Div.  670,  66  N.  Y.  Supp.  1007. 

The  judgment  should  be  reversed,  and  the  complaint  dismissed. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with  costs.  All 
concur. 


In  re  WEEKS. 

(Supreme  Ck>urt,  Appellate  Division,  Second  Department    June  23,  1905.) 

Town  Auditors— Reconsideration— E&toppel. 

One  who,  after  his  claim  is  disallowed  by  town  auditors,  presents  a 
corrected  bill  for  their  consideration,  may  not  thereafter  assert  that  they 
were  without  power  to  re-examine  and  allow  or  disallow  the  claim. 

On  Rehearing.     Denied. 

For  former  opinion,  see  89  N.  Y.  Supp.  826. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD, 
JENKS,  and  HOOKER,  JJ. 

JENKS,  J.  The  reargument  has  not  convinced  me  that  our  de- 
cision in  97  App.  Div.  131,  89  N.  Y.  Supp.  826,  was  erroneous.  The 
writ  of  certiorari  was  issued  and  served  on  December  11,  1903. 
We  decided  that  we  could  not  consider  as  brought  up  by  the  return 
for  review  any  proceedings  of  the  board  subsequent  to  that  day. 
We  were  apprised  by  the  return  that  the  same  board  voted  on 
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December  24, 1903,  to  reconsider  the  claim  in  question  on  December 
28, 1903,  upon  a  corrected  bill,  and  that  on  the  last-named  day  it  met 
and  took  action  thereon.  As  we  decided  that  the  same  board  had 
power  to  reconsider  the  original  action  of  December  2,  1903,  we 
held  that  the  present  writ  did  not  bring  up  for  review  the  actual 
audit,  and  we  therefore  dismissed  the  writ,  without  costs  and  with- 
out prejudice.  I  will  now  consider  the  points  made  on  the  reargu- 
ment  against  our  decision. 

1.  Our  determination  is  not  opposed  to  sections  2122  and  2125 
of  the  Code  of  Civil  Procedure.  We  did  not  dismiss  the  writ  be- 
cause we  thought  the  town  auditors  were  within  the  description  of 
the  third  subdivision' of  the  former  section.  It  was  not  necessary 
to  our  disposition  to  determine  that  this  board  had  the  power  to 
rehear  the  claimant  on  his  application,  inasmuch  as  we  thought  that 
the  reconsideration  voted  was  within  its  powers.  The  board  was 
not  functus  officio  at  the  time  of  that  reconsideration,  for  the  claim 
was  still  within  its  jurisdiction,  and  hence,  we  thought,  subject  to  a 
further  disposition  by  the  board,  within  the  authorities  cited.  As 
to  the  continuation  of  jurisdiction,  see  section  170  of  the  town  law 
(Laws  1890,  p.  1235,  c.  569) ;  Osterhoudt  v.  Rigney,  98  ^^  Y.  222, 
230;  People  ex  rel.  Jonas  v.  Town  Auditors,  49  App.  Div.  4,  63 
N.  Y.  Supp.  114;  People  v.  Stocking,  50  Barb.  573,  583.  As  to  sec- 
tion 2125,  a  decision  which  incidentally  makes  a  statute  of  limita- 
tion available  is  not  to  be  withheld  merely  for  that  reason.  But 
we  did  not  consider  that  our  disposition  was  a  bar  to  a  renewal  of  an 
application  for  a  writ  which  would  bring  up  the  actual  audit  for  re- 
view. Our  dismissal  without  prejudice  was  indicative  of  an  opin- 
ion that  mere  enforced  delays  in  reaching  the  case  upon  the  calen- 
dar, and  incidental  to  the  hearing  and  determination,  should  not 
stand  in  the  way  of  the  relator.  Thus  far  the  respondents  have 
resisted  upon  the  merits,  and  we  have  no  reason  to  surmise  that 
they  will  depart  from  this  policy  by  raising  any  question  based  up- 
on the  statute  of  limitation.  If  they  do  not,  we  are  in  any  event 
free  to  proceed  to  a  discussion  upon  the  merits  of  the  writ  when  it 
presents  the  audit  for  review.  See  People  ex  rel.  O'Shea  v.  Lantry, 
44  App.  Div.  392,  60  N.  Y.  Supp.  1009 ;  People  ex  rel.  Ehrlich  v. 
Grant,  61  App.  Div.  238,  70  N.  Y.  Supp.  504. 

2.  I  think  that  People  ex  rel.  Myers  v.  Barnes,  114  N.  Y.  317,  20 
N.  E.  609,  21  N.  E.  739,  is  not  "a  controlling  decision"  for  the  re- 
lator. That  case  decided  that  an  audit  of  bills  by  the  town  board 
of  1883  was  conclusive,  and  that  it  formed  a  bar  to  any  reaudit  by 
the  town  board  of  1885.  Examination  of  the  opinion  on  the  motion 
for  reargument  in  that  case  shows  that  the  audit  of  1883  was  sepa- 
rate, distinct,  and  complete,  as  then  certified  to  the  board  of  super- 
visors under  the  law..  In  the  case  at  bar,  before  the  same  board  had 
lost  jurisdiction  it  simply  reconsidered  its  action  and  proceeded  to 
an  audit.  The  particular  language  in  the  Barnes  Case  to  which 
we  are  cited  is  as  follows: 

"There  is  another  defense  to  this  proceeding,  if  the  bills  have  been  audited 
and  rejected  by  the  town  board  upon  their  merits,  and  that  is  that  such 
audit  forms  a  bar  to  a  reauditing  of  the  bills  by  the  board  of  town  auditors, 
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and  to  the  application  for  a  mandamiiB  requiring  them  to  4o  tK).  Osterhondt 
V.  Rigney,  98  N.  X.  222;  People  ex  rel.  Hotchkiss  v.  Board  Supers,  65  N.  T. 
222 ;  People  ex  rel.  v.  City  of  Kingston,  101  N.  Y.  82-94,  4  N.  E.  348.^' 

Let  us  examine  Ae  three  authorities  cited  for  Ais  particular  state- 
ment of  the  court.  In  Osterhoudt  v.  Rigney,  98  N.  Y.  222,  the  court 
say  (page  235)  : 

**Our  concltffiion  \n  that  the  board  of  town  auditors  in  1878  had  no  avthority 
to  readjudge  any  part  of  the  claim  of  Rigney  which  had  (been  rejected  liy  the 
prior  board  iipon  the  merits.'*  Again:  "The  question  is  tbeiieitore  presented 
ias  to  the  power  of  a  board  of  audit  to  audit  and  allow  claims  which  have 
been  passed  upon  and  rejected  by  a  prior  board.  *  ♦  *  It  would  certainly 
occasion  great  incoirrenience,  and  open  the  door  to  fraudulent  practioee,  if 
■an  account  once  considered  and  rejected  on  the  meriitB  ooitld  be  preseinted 
to  any  subsequent  board  of  audit  tor  readjudication." 

These  excerpts  and  a  reading  of  the  opinion  indicate  that,  so  far 
as  this  question  is  concerned,  the  case  but  decided  that  audit  by 
one  board  on  the  merits  was  a  bar  to  any  audit  by  a  subsequent 
board.  In  People  ex  rel.  Hotchkiss  v.  Supervisors,  65  N.  Y.  222, 
the  board  of  supervisors  first  audited  a  claim  favorably,  then  re- 
considered and  audited  it  conditionally,  and  finally  rejected  the 
claim.  In  the  course  of  the  opinion,  Reynolds,  C,  does  state  that 
there  is  a  rule  that  where  power  to  do  a  certain  act  is  conferred  up- 
on a  public  officer  or  board,  and  when  action  has  once  been  had,  it 
is  final.  But  I  cited  this  very  case  in  the  opinion  in  97  App.  I>iv. 
131,  89  N.  Y.  Supp.  826,  in  view  of  the  statement  of  the  learned 
commissioner  that,  although  the  action  of  such  boards  is  quasi 
judicial,  it  is  not  so  in  the  sense  as  to  render  an  erroneous  or  im- 
proper audit  or  allowance  incapable  of  correction  by  the  body  com- 
mitting the  error;  and  more  particularly  did  I  cite  it  because  the 
court  said : 

"In  the  present  case  the  supervisors,  in  the  first  instance,  ftllowed  the  rela- 
tors' claim  upon  a  presentation  of  the  fact  showing  that  the  nine  men  for 
whom  the  bounty  was  claimed  bad  been  duly  credited  te  the  county  of 
Broome,  and  In  that  case  It  was  very  otnrious  that  the  daira  was  a  just  one 
to  be  paid  by  the  eounty.  It,  bowevec,  turned  out  afterwards,  so  far  as  It 
appeared  to  the  board  of  supervieors,  that  these  credits  of  nine  volunteers 
had  been  by  the  military  authorities  transferred,  with  the  consent  of  the  re- 
lator or  his  associates,  from  the  county  of  Broome  to  the  county  of  Chemung, 
and  that  they,  or  some  of  them,  had  received  the  bounty  from  the  city  of 
iElmira  for  these  identical  nine  volunteers.  Under  tills  oonditloa  ef  things, 
the  supervisors  reconsidered  their  action  and  rejected  the  claim,  as  I  think 
they  had  the  power,  and  as  it  was  their  duty  to  do  upon  the  fact  as  It  ap- 
peared to  them." 

People  ex  rel.  v.  City  of  Kingston,  101  N,  Y,  82,  4  N-  E.  348, 
simply  lays  down  the  rule  that  the  decision  of  an  auditing  board  is 
final  and  conclusive  in  the  absence  of  fraud  or  collusion;  citing 
Osterhoudt  v.  Rigney.  I  find  nothing  in  these  decisions  which  is 
adverse  to  the  proposition  that  a  board  of  town  auditors  may  re- 
consider its  own  auction  on  a  claim,  and  that  not  the  action  re- 
considered, but  the  action  finally  taken  aftei  reconsideration,  is  the 
audit  of  that  board.  In  addition  to  the  authorities  originally  cited 
for  this  proposition,  namely.  People  v.  Stocking,  supra,  cited  in 
Osterhoudt  v.  Rigney,  supra,  People  ex  rel,  Hotchkiss  v.  Supervis- 
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ors,  supra,  and  Adams  v.  Town  of  Wheatfield,  46  App.  Div,  466,  61 
N.  Y.  Supp.  738, 1  add  People  ex  rcl.  Smith  v.  Auditors,  5  Hun,  647, 
and  Bell  v.  Webb,  4  App.  Div.  614,  36  N.  Y.  Supp.  1122.  Although, 
m  oar  opinion,  the  return  cannot  present  for  review  the  audit  of 
the  board  made  subsequent  to  the  issue  and  service  of  the  writ  (see 
authorities  cited  in  the  original  opinion),  yet  we  think  that  we  may 
be  informed  by  it  as  to  the  actual  audit  The  town  board  were  re- 
quired to  certify  and  return  all  of  their  proceedings,  decisions,  and 
actions  in  the  premises,  etc.,  with  their  rulings,  decisions,  and  ac- 
tion£i,  etc.,  and  they  have  returned  a  reconsideration  and  an  audit 
subsequent  to  the  issue  and  service  of  the  writ.  These  facts  present 
the  actual  audit,  which,  as  I  have  repeatedly  said,  cannot  be  re- 
viewed upon  this  writ,  and  yet  they  are  germane  to  show  the  actual 
proceedings  of  the  board  in  full.  See  People  ex  rel.  Gage  v.  Lohnas, 
54  Hun,  604,  608,  8  N.  Y.  Supp.  104;  Buckley  v.  Drake,  9  Civ.  Proc 
R.  336,  affirmed  41  Hun,  384.  In  People  ex  reL  Miller  v.  Wurster, 
149  N.  Y.  554,  44  N.  E,  299,  the  court,  per  Gray,  J.,  say: 

"The  object  of  the  writ  of  certiorari  Is  that  the  court  shall  have  eertlfled 
and  returned  to  It  the  proceedings  of  the  bodj  or  officer  to  whom  the  writ 
is  directed,  in  order  that  it  may  consider  the  same,  and  their  re^larity  and 
legality,  and  thus  be  enabled  to  determine  as  to  whether  the  complaint  made 
by  the  relator  In  respect  thereto  is  borne  out" 

I  find  in  the  return  that  the  minutes  of  December  !&4th  show  that 
the  relator  appeared  and  stated  to  the  board  that  some  days  "after 
he  had  begun  certiorari"  a  member  of  the  board  informed  him  that, 
if  he  would  discontinue,  they  would  audit,  and  he  said  that  would 
be  satisfactory.  Whereupon  one  of  the  board  said  that  he  had  told 
the  relator  that  his  bill  would  be  reconsidered,  but  could  not  tell 
him  the  amount  in  which  it  would  be  audited.  "Mr.  Weeks  (i.  e., 
the  relator)  then  consented  to  present  a  corrected  bill,  and  the 
board  decided  to  consider  it  on  December  28  at  3  p.  m."  In  the 
Barnes  Case,  which  the  relator  relies  upon  as  "controlling,"  the 
court,  on  the  motion  for  reargument,  say : 

"The  relator  also  insists  that,  the  bill,  having  been  once  audited,  the  board 
had  no  right  to  reaudit  and  reject  it  The  answer  to  this  is  that  the  relator, 
by  i)reBentiBg  this  claim  to  the  board  at  its  subsequent  lueetin^rs  for  audit, 
sabmitted  his  rights  to  it,  and  he  cannot  now  successfully  assert  that  the 
board  was  without  power  to  re-examine  and  allow  or  disallow  a  claim  which 
he  submitted  for  Its  determination." 

Writ  dismissed  on  reargument,  without  coata.    All  coscar. 


In  re  ARNTON. 
(gmpreme  Court,  Appellate  Division,  Third  Department    June  SO,  190&) 

1.  WH-MH-CoWSTBUCnON— BUQUIST  TO  Credito*— ADMPnOII. 

Whepre  testator  made  a  bequest  to  his  creditior-<^e  wild  reciting  that  it 
and  others  were  made  in  an  effort  to  repay  those  who  had  been  kind  to 
testator  during  his  long  illness — and  the  bequest  was  greater  than  the 
indebtedness,  it  did  not  amount  to  a. satisfaction  of  the  same. 

[Bd.  Note. — ^For  cases  in  point,  see  vol.  49,  Cent  Dig.  Wills,  if  16d8, 
170a] 
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2,  S<x£cx7TOBs— Compensation. 

Under  Code  Civ.  Proc.  §  2730,  providing  that  if  there  is  more  than  one 
executor  the  commissions  shall  be  apportioned  among  them  according  to 
the  services  rendered  by  them,  respectively,  where  there  were  two  execu- 
tors, and  their  work,  apart  from  formal  acts,  was  performed  by  an  ac- 
countant and  attorneys,  who  were  paid  out  of  the  estate,  and  the  work 
of  the  executors  consisted  in  obtaining  the  probate  of  the  will,  inventory- 
ing the  estate,  keeping  the  account,  signing  checks,  etc.,  they  were  each 
entitled  to  half  of  the  commissions. 

[Ed.  Note. — For  cases  In  point,  see  vol.  22,  Cent  Dig.  Executors  and  Ad- 
ministrators, S  2127.] 

8.  Sahe—Settlement  of  Testatob's  Bstatb— Accounting  op  Exeoxttob. 

Where  the  employment  of  an  accountant  was  suggested  by  testator  In 
his  will  on  an  accounting  by  the  executor,  it  was  not  error  to  allow  an 
amount  paid  to  an  accountant  employed  by  the  executor. 

[Ed.  Note. — For  cases  In  point,  see  vol.  22,  Cent  Dig.  Executors  and  Ad* 
minlstrators,  $  438.] 

4.  SAMB—EhCFLOYMENT  OF  ATTOBNEY  BY  BXECUTOB. 

On  an  accounting  by  an  executor,  it  was  not  error  to  allow  for  services 
and  expenses  of  an  attorney  retained  by  the  executor,  who  rendered  serv- 
ices before  the  accounting,  and  at  the  time  thereof. 

[Ed.  Nota — For  cases  in  point,  see  voL  22,  Cent  Dig.  Bxecotors  and  Ad- 
ministrators, 1$  44^-162,  2259.] 

5.  Sauk— Sebvices  of  Stbnoobapheb. 

On  proceedings  for  the  settlement  of  an  executor's  account,  it  was 
proper  to  allow  compensation  to  a  stenographer. 

Appeal  from  Surrogate's  Court,  Franklin  County. 

Judicial  proceedings  on  the  settlement  of  the  account  of  John  J. 
Arnton  as  one  of  the  executors  of  the  will  of  Thomas  S.  Amton,  de- 
ceased. From  a  decree,  settling  the  account,  Mary  J.  Arnton  ap- 
peals.    Modified  and  affirmed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

A.  K.  Botsford  (John  P.  Badger  and  John  M.  Cantwell,  of  coun- 
sel), for  appellant. 

Frederick  W.  Garvin,  for  respondent  John  J.  Arnton. 

CHASE,  J.  The  testator  and  respondent  were  brothers,  and  for- 
merly resided  in  Montreal,  Canada.  Some  years  ago  they  removed 
to  New  York,  where  they  had  rooms  together.  Each  had  an  in- 
come from  his  father's  estate,  and  respondent  handled  the  money, 
paid  the  bills,  and  gave  to  the  testator,  from  time  to  time,  small 
amounts  for  his  personal  clothing  and  expenses.  The  testator  kept 
the  account  between  himself  and  the  respondent.  They  lived  to- 
gether in  that  manner  until  May,  1899,  when  the  testator  was 
about  to  be  married,  after  which  they  had  no  business  dealings  with 
each  other.  On  the  14th  day  of  June,  1899,  the  testator  and  appel- 
lant were  married,  and  commenced  housekeeping  in  a  flat  furnished 
by  respondent  and  another  as  trustees  of  a  fund  therefor  received 
from  the  estate  of  the  testator's  father.  Thereafter  respondent  sel- 
dom saw  the  testator  or  the  appellant,  but  he  did  go  to  see  the  tes- 
tator in  December,  1899,  when  the  testator  was  very  ill.  The  tes- 
tator was  a  consumptive,  and  he  moved  with  his  wife  to  the  village 
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of  Saranac  Lake.  The  respondent  wrote  to  the  testator,  asking  for 
an  acknowledgment  of  the  amount  due  him  as  shown  by  the  account 
kept  by  the  testator ;  but,  although  the  letter  was  not  answered,  at 
different  times  when  the  respondent  saw  the  testator  he  acknowl- 
edged the  indebtedness  to  him.  The  respondent  also  wrote  the  tes- 
tator at  a  time  when  the  appellant  was  ill,  and  he  received  a  reply 
from  his  brother,  thanking  him  for  his  letter.  On  the  30th  day  of 
May,  1902,  when  the  respondent  was  about  to  go  abroad,  he  visited 
the  testator,  at  Saranac  Lake,  and  while  there  the  testator  said  that 
he  would  like  to  have  a  talk  with  the  respondent  alone ;  and,  when 
they  were  alone  together,  testator  said  that  he  knew  the  condition 
he  was  in,  but  was  going  to  make  a  fight  for  his  life,  and  then  said 
to  the  respondent,  "Jack,  that  matter  that  is  standing  between  us — " 
Respondent  said,  "Tom,  that  is  all  right."  Testator  then  said,  "I 
have  spoken  to  Tottie  [appellant]  about  it,  and  it  will  be  all  right, 
or  I  will  speak  to  Tottie  about  it."  Respondent  said,  "That  will  be 
all  right."  There  was  not  at  that  time  or  at  any  other  time,  so 
far  as  appears  from  the  record,  any  express  or  implied  agreement 
that  the  indebtedness  from  the  testator  to  the  respondent  should  be 
paid  by  a  provision  in  the  testator's  will,  or  in  any  other  particular 
way.  The  respondent  returned  from  his  trip  abroad,  and  on  the 
18th  day  of  September,  1902,  visited  his  brother,  at  Saranac  Lake, 
and  on  that  day  the  testator  drew  his  own  will,  and  it  was  executed, 
and  on  the  same  day  delivered  to  the  respondent.  Twenty-five  days 
thereafter,  and  on  October  13,  1902,  testator  died.  By  his  will  he 
appointed  his  brother,  the  respondent,  his  executor,  and  his  wife, 
the  appellant,  the  executrix.    Testator,  in  his  will,  says : 

"In  making  this  will  I  consider  I  am  doing  my  duty  and  trying  to  repay 
those  who  have  been  good  and  kind  to  me  during  my  long  and  tedious  111- 

Following  such  statement  in  the  will  he  provided : 

'*I  bequeath  to  my  brother,  John  James  Amton,  the  sum  of  $6,000  and  all 
the  Jewelry  I  own  at  the  time  of  my  death. 

"To  my  sister,  Edith  Mary  Bell,  $2,000.  To  my  sister,  Margaret  Ethel  Arn- 
ton,  $2,000.  To  my  brother-in-law.  Dr.  James  Bell,  $2,000.  To  my  mother- 
in-law,  Mary  Augusta  Racey,  $2,000.  To  my  uncle  William  Gibson  Arnton, 
$500." 

The  balance  of  his  estate  he  gave  to  his  wife.  He  did  not  have 
any  children.  His  personal  estate  amounted  to  $31,784.30,  and  his 
real  estate  was  valued  at  $13,600,  all  or  substantially  all  of  which 
came  from  a  distribution  of  his  father's  estate.  The  executor  and 
executrix  probated  the  will,  and  proceeded  with  the  administration 
of  the  estate,  paid  the  debts  that  were  presented,  funeral  expenses 
and  expenses  of  administration,  and  legacies. 

The  respondent  then  had  prepared  an  account  for  a  final  judicial 
settlement  of  the  estate,  in  which  account  he  included  a  claim  for 
cash  due  him,  as  per  testator's  cashbook,  of  $890.81,  and  full*  com- 
missions as  his  compensation  for  services  as  executor.  This  account 
the  appellant  refused  to  sign,  and  the  accounting  proceeded  on  the 
petition  of  the  respondent  after  citations  were  served  upon  the  per- 
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sons  interested  onder  the  will.  The  balance  as  stated  in  said  ac- 
count was  due  the  respond-cnt  from  the  deceased  at  the  time  of  his 
death,  and  it  is  shown  by  the  cashbook  so  kept  by  the  testator.  The 
appellant  claimed  before  th«  surrogate  and  claims  in  this  court  that 
the  account  should  not  be  paid,  for  the  reason  that  it  is  satisfied  by 
the  said  legacy  to  the  respondent. 

The  rule  as  stated  in  Williams  v.  Crary,  6  Cow.  368,  that  a  legacy 
given  by  a  debtor  to  his  creditor  which  is  equal  to  or  greater  than 
the  debt  shall  be  considered  as  a  satisfaction  of  it  has  been  repeated- 
ly recognized.  But  dissatisfaction  with  this  rule  is  frequently  ex- 
pressed, and  slight  circumstances  have  been  eagerly  seized  upon  to 
make  an  exception  in  its  application.  Recffield  on  the  Law  of  Wills, 
vol.  184-194;  American  &  English  Ency.  of  Law  (2d  Ed.)  vol.  18, 
p.  772;  Williams  v.  Crary,  supra;  s.  c,  4  Wend.  444;  Mulheran's 
Executors  v.  Gillespie,  12  Werwi.  349 ;  Eaton  v.  Benton,  2  Hill,  576 ; 
Reynolds  v.  Robinson,  82  N.  Y.  103,  37  Am.  Rep.  556;  Adams  v. 
Olin,  61  Hun,  318,  16  N.  Y.  Supp.  132 ;  Sheldon  v.  Sheldon,  133  N. 
Y.  1,  30  N.  E.  730.  The  rule  is  a  mere  presumption,  but,  as  a  pre- 
sumption, w^  do  not  -understand  that  it  has  been  abandoned ;  but 
in  American  &  Eng.  Ency.  of  Law  (2d  Ed.)  vol.  18,  p.  773,  what  is 
spoken  of  as  the  ''mod-ern  rule"  is  stated  as  foflows : 

"That  a  legacy  shall  not  he  deemed  a  satisfaction  of  a  poe-ezistlng  debt 
unless  It  appears  to  tiav«  been  the  intention  of  the  testator  that  It  should  so 
operate.  Q^s  CKxalled  modem  rule  Is  based  ob  tlie  principal  that  prima  fade 
whatever  is  given  by  a  will  ifi  intended  as  a  bottnty,  and  not  a  payment  It  is 
apprehended,  however,  that  the  only  modern  feature  of  the  so-called  mod^n 
rule  is  Its  expression  since  from  the  first  the  courts  sought  to  asoertaln  the 
testator's  intention  and  glTe  effect  to  it" 

In  Sheldon  v.  Sheldon^  supra,  the  cotu-t,  referring  to  the  facts  in 
that  case,  say : 

"The  legacy  given  to  the  plaintiff  by  the  wUl  of  the  husband  did  not  oper- 
ate as  a  payment.  The  will  contained  no  words  from  which  any  intent  can  be 
inferred  or  found  to  extinguish  any  pre-existing  debt  by  means  of  the  he- 
quest.  It  was  an  absolute  gift  apart  from  any  debt  due  by  the  testator 
to  his  wife,  and  no  debt  is  even  mcntiooed  or  nef erred  to  in  the  will.  A  leg- 
acy to  a  creditor  is  not  to  be  deemad  in  satisfaotlon  of  his  debt  unless  so  in- 
tended by  the  testator.** 

The  rule  and  its  exceptions  are  well  stated  in  Story's  Equity  Juris- 
prudence (6th  Ed.)  vol  2,  §  1122,  as  follows: 

''But  although  the  rule  as  to  a  legacy  befaag  an  ademption  of  a  deibt  is  now 
well  established  in  Bqui1;y,  yet  it  is  deemed  tx>  hare  so  little  of  a  solid  fonn* 
dation,  either  in  general  reasoning  or  as  a  Jnst  interpretation  of  the  intention 
of  the  testator,  that  slight  circumstances  have  been  laid  hold  of  to  escape 
from  it  and  to  create  exc^irtions  to  it  The  rule,  therefore.  Is  not  allowed 
to  prevail  where  the  legacy  is  of  less  amount  tban  tiie  debt,  even  as  a  satis- 
faction pro  tanto ;  nor  where  there  Is  a  -difffirenee  in  the  times  -of  payment  of 
the  debt  and  of  the  legacy ;  nor  where  th^  are  of  a  different  nature,  as  to 
the  subject-matter  or  as  to  the  tnterest  therein ;  nor  where  a  particular  mo- 
tlTe  is  assigned  for  the  gift;  nor  where  the  debt  Is  contracted  subsequently 
to  the.  will ;  nor  where  tke  legaegr  is  eontingent  or  tmceitain ;  nor  where 
there  Is  an  express  dii'ection  In  the  wiU  f<ea:  the  payment  of  debte;  nor  where 
the  bequest  is  of  a  residue ;  nor  where  the  debt  is  a  negatiahle  security ;  nor 
where  the  legacy  is  glTen  to  the  creditor's  wife ;  nor  where  the  debt  Is  upon 
aa  open  and  cunatng  aecounrt" 
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The  intention  of  the  testator  in  this  case  in  giving  to  the  respond- 
ent and  others  legacies  under  his  will  is  stated  in  the  will  itself.  It 
was  to  repay  those  who  had  been  good  and  kind  to  hkn  during  his 
long  and  tedious  illness.  Whether  such  goodness  and  kindness  by 
the  respondent  consisted  of  acts,  visits,  or  in  the  forhearance  of  the 
collection  of  the  claim  in  question,  is  a  matter  of  little  coikse(|tience. 
The  statement  in  the  wUl,  in  testator's  own  langtiage,  negatives  the 
suggestion  that  the  bequest  of  $6,000  to  the  respondent  was  intended 
as  a  payment  of  a  debt,  the  amount  of  which  was  well  known  to  him, 
and  which  is  but  a  small  part  of  the  amount  of  the  legacy.  It  is 
said  in  Pomeroy's  Equity  Jurisprudence,  vol.  1  (2d  Ed.)  ^  633 : 

•*Where  the  testator  states  In  his  wTO  some  particular  motive  or  reawn 
for  making  the  gift,  the  legacy  under  Hheae  eirctrustances  Is  not  presumed  to 
be  a  satisfaction  of  an  existing  debt  unless  the  v«ry  moti¥e  or  reason  stated 
is  that  the  debt  should  thereby  be  discharged.^' 

We  think  the  testator  did  not  intend  that  the  legacy  to  respondent 
should  satisfy  and  discharge  the  indebtedness  to  him. 

The  decree  provides  for  the  payment  of  all  of  the  commissions  to 
the  respondent.  This  was  efror.  It  is  provided  by  the  Code  of 
Civil  Procedure  (section  2750)  that,  if  there  is  more  than  one  ex- 
ecutor, the  commissions  shall  be  apportioned  among  them  according 
to  the  services  rendered  by  them,  respectively.  It  appears  from  the 
record  that  the  work  of  the  executors,  apart  from  formal  acts,  was 
performed  by  an  accountant  and  attorneys,  who  have  been  liberally 
paid  out  of  the  estate  therefor.  T!i«  work  of  the  executors  consisted 
in  obtaining  the  probate  of  the  will,  inventorying  the  estate,  keep- 
ing the  account,  signing  checks,  paying  claims,  and  other  similar 
arts,  in  all  of  which  the  appellant  took  part.  She  shared  in  the  re- 
sponsibility of  the  office  and  in  the  work  connected  therewith,  and 
is  entitled  to  part  of  the  commissions. 

Objections  are  also  made  to  an  allowance  made  to  a  stenographer 
on  the  accounting,  and  for  the  amount  paid  to  an  accountant  em- 
ployed by  the  respondent,  and  to  the  amounts  allowed  to  attorneys 
for  tbcir  services  and  expenses  before  the  accounting  and  on  the 
accounting.  It  does  not  appear  that  the  stenographer  was  the 
official  stenographer  of  the  surrogate's  court.  The  employment  of 
the  accountant  was  suggested  by  the  testator  in  his  will,  and  we 
cannot  say  that  the  respondent  was  not  entitled  to  an  attorney  of 
his  own  selection. 

We  think  that  the  decree  of  the  Surrogate's  Court  should  be 
modified  by  providing  that  the  commissions  to  the  executors  shall 
be  divided  equally  between  the  appellant  and  respondent,  and,  as  so 
modified^  affirmed,  without  costs  to  either  party.    All  concur. 


Digitized  by 


Google 


47G  04  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

and  128  New  York  State  Reporter 

CALDWELL  ▼.  CALDWELL  CO. 

(Supreme  Court,  Appellate  Term*    June  28,  1005.) 

CouNTEBCL-iiM— Evidence— Adicissions. 

Proof  that  an  employ^  suing  for  compensation  had  stated  that  during 
his  employment  he  drew  moneys  '*from  time  to  time  as  shown  by"  an 
account  produced  as  a  counterclaim  is  not  proof  of  an  admission  of  the 
correctness  of  the  account,  but  proof  merely  that  he  drew  money  in  the 
manner  shown  by  the  account,  and,  in  the  absence  of  other  evidence  show- 
ing the  correctness  of  the  account,  the  counterclaim  is  not  proved. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 
Action  by  Henry  L.  Caldwell,  Jr.,  against  the  Caldwell  Company. 
From  a  judgment  for  plaintiflf,  defendant  appeals.    Affirmed. 
See  88  N.  Y.  Supp.  970. 
Argued  before  SCOTT,  P.  J.,  and  DUGRO  and  MacLEAN,  JJ. 

Cantwell  &  Moore,  for  appellant. 
Steuer  &  Hoffman,  for  respondent. 

SCOTT,  P.  J.  It  is  extremely  ioubtful  whether  the  notice  of 
appeal  brings  anything  up  for  review.  The  appeal  is  taken  from 
a  judgment  described  as  having  been  entered  in  the  office  of  the 
"clerk  of  the  city  of  New  York  on  the  20th  day  of  February,  1905." 
The  only  judgment  printed  in  the  record  is  one  entered  in  the  of- 
fice of  "the  clerk  of  the  City  Court  of  the  City  of  New  York  on  the 
16th  day  of  February,  1906."  The  notice  of  appeal  also  states  that 
an  appeal  is  taken  from  an  order  denying  a  motion  for  a  new  trial 
entered  on  the  27th  day  of  February,  1905,  while  the  only  order  of 
that  description  contained  in  the  record  appears  to  have  been  en- 
tered on  the  16th  day  of  February,  1905.  As  to  the  renewal  of  the 
contract,  the  jury,  on  a  sharp  conflict  of  evidence,  found  for  the 
plaintiff.  It  is  true  that  the  plaintiff's  version  of  his  conversation 
with  Derbyshire  in  March,  1903,  did  not  correspond  in  every  par- 
ticular with  a  version  given  on  the  former  trial  as  shown  by  the 
minutes,  but  the  discrepancy  was  pointed  out  and  dwelt  upon  at 
the  trial,  so  that  the  jury  must  have  taken  it  into  consideration  in 
findiag  for  the  plaintiff.  As  to  the  counterclaim,  the  defendant's 
evidence  was  clearly  insufficient.  An  account  was  produced.  No 
attempt  was  made  to  prove  the  correctness  of  the  account,  and  the 
defendant's  main  reliance  seems  to  be  a  statement  by  plaintiff  that 
"during  all  the  time  that  I  was  in  their  employ  I  drew  the  moneys 
from  time  to  time  as  shown  by  the  account."  This  is  claimed  to 
be  an  admission  by  plaintiff  of  the  correctness  of  the  account.  We 
do  not  so  understand  it.  Its  reasonable  construction  appears  to 
be  merely  a  statement  that  he  drew  moneys  from  time  to  time 
which  were  charged  against  him  in  the  manner  shown  by  the  ac- 
count. Furthermore,  the  plaintiff  was  entitled  to  a  share  in  the 
profits,  and  it  appears  that  up  to  October  1, 1902,  the  profits  amount- 
ed to  upwards  of  $4,000.  What  profits  were  made  thereafter  does 
not  appear,  and  it  might  well  be  that  upon  an  accounting  it  would 
appear  that  plaintiff's  share  of  the  profits  down  to  the  time  of  his 
discharge,  with  his  share  of  the  profits  to  October  1,  1902,  not  ap- 
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parently  credited  on  his  account,  would  more  than  equal  the  over- 
draft.    Upon  the  whole  case,  we  think  that  the  judgment  should  not 
be  disturbed. 
Judgment  affirmed,  with  costs. 

MacLEAN,  J.,  concurs.    DUGRO,  J.,  taking  no  part. 


PEOPLE  ex  rel.  BROWN  v.  GREENE,  Police  Com'r. 
(Supreme  Court,  Appellate  Division,  Second  Department    June  29,  1905.) 

1.  Municipal  Gobfosations-Oivil  Sbevicb— Police  FoBGl^~DL90HABOE  of 

Offices— Disqualification  of  CknocissiONSB. 

The  making  of  an  order  by  a  deputy  police  commissioner  directing  a 
captain  to  prefer  charges  against  an  officer  in  accordance  with  rules  of 
the  department,  requiring  captains  to  prefer  charges  against  patrolmen 
who  club  a  citizen,  does  not  disqualify  the  deputy  commissioner  from 
taking  the  evidence  or  conducting  the  hearing  against  the  officer. 

[Ed.  Note.— For  cases  in  point,  see  yoL  86,  Cent  Dig.  Municipal  Ck>rpo- 
rations,  |  497.] 

2.  Same— Pboceedings  before  Cohhissioneb— Adjournments. 

The  action  of  a  deputy  police  commissioner,  who  conducted  proceedings 
against  an  officer  for  his  removal,  in  granting  an  adjournment  after  the 
examination  of  a  few  witnesses  to  a  day  on  which  the  witnesses  exam> 
ined  were  produced  for  cross-examination  by  the  officer's  counsel  and  the 
officer  produced  and  examined  his  own  witnesses,  cured  an  error  in  re- 
fusing the  original  request  of  the  officer  for  an  adjournment  on  the  ground 
of  the  absence  of  his  counsel  and  witnesses. 

8.  Sams— Heabino  befobb  Commissioneb— Scope  of  Oommissioneb'b  Authob- 

ITT. 

Under  Code  Civ.  Proc.  $  2140,  subd.  5,  limiting  the  court,  in  reviewing 
the  evidence  on  certiorari,  to  the  determination  of  whether  there  was 
such  a  preponderance  of  proof  against  the  existence  of  the  facts  neces- 
sary to  be  proved  that  the  verdict  of  a  jury  affirming  the  existence  thereof 
would  be  set  aside  by  the  court  as  against  the  weight  of  the  evidence,  a 
police  commissioner,  in  hearing  charges  against  an  officer,  is  vested  with 
the  function  of  passing  upon  the  credibility  of  witnesses  and  the  weight 
of  their  evidence,  and  with  a  wide  discretion  in  making  his  determination, 
which  wUI  not  be  disturbed  unless  there  is  an  absence  of  evidence  to 
sustain  it 

[Ed.  Note.— For  cases  in  point,  see  voL  36,  Oent  Dig.  Municipal  Corpo- 
rations, $  497.] 

Certiorari  by  the  people,  on  the  relation  of  Andrew  Brown,  to 
review  the  determination  of  Francis  V.  Greene,  as  police  commis- 
sioner of  the  city  of  New  York,  in  dismissing  relator  from  the  police 
force  of  the  city  of  New  York.     Determination  confirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  and  RICH,  JJ. 

Samuel  J.  Rawak  (Louis  J.  Hamel,  on  the  brief),  for  relator. 
James  D.  Bell  (Edward  H.  Wilson,  on  the  brief),  for  respondent. 

RICH,  J.  This  is  a  writ  of  certiorari  bringing  before  us  for  re- 
view the  determination  of  the  defendant  finding  the  relator  guilty 
of  a  violation  of  the  rules  of  the  police  department  of  the  city  of 
New  York,  and  dismissing  him  from  the  force. 

Digitized  byCjOOQlC 


478  04  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

and  128  New  York  State  Reporter 

There  is  no  question  that  the  defendant  had  jurisdiction  of  the 
subject-matter,  and  that  he  pursued  the  authority  conferred  upon 
him  in  the  mode  required  by  law  to  authorize  his  determination, 
and  there  is  no  force  in  the  contention  of  relator  that  the  deputy 
commissioner  before  whom  the  evidence  was  taken,  and  who  rec- 
ommended the  dismissal,  directed  Capt.  BedelT  to  make  the  charges, 
and  for  that  reason  was  the  actual  complainant  in  the  case.  The 
defendant  made  a  return  September  24th,  in  which  he  states  that 
there  was  no  order  issued  by  the  deputy,  and  that  by  the  rules  of 
the  department  it  was  the  duty  of  captains  to  prefer  charges  against 
any  patrolman  who,  while  on  duty,  used  his  club  on  a  citizen  ex- 
cept in  self-defense.  Such  an  order  would  not  have  disqualified  the 
deputy  commissioner,  or  furnished  an  adequate  cause  for  his  not 
proceeding  with  the  hearing.  People  ex  rel.  Campbell  v.  Partridge, 
99  App.  Div.  410,  91  N.  Y.  Supp.  258,  affirmed,  without  opinion, 
180  N.  Y.  542,  73  N.  E.  1130. 

It  appears  that,  when  the  proceedings  came  on  to  be  heard,  the 
deputy  commissioner  refused  the  relator  an  adjournment  asked  on 
the  ground  that  his  counsel  could  not  be  present  and  that  his  wit- 
nesses were  not  in  attendance,  and  proceeded  with  the  hearing,  but 
after  the  examination  of  three  witnesses  he  granted  an  adjourn- 
ment, and  on  the  adjourned  day  all  the  witnesses  previously  ex- 
amined were  produced  for  cross-examination  by  the  relator's  coun- 
sel, at  which  time  he  produced  his  owp  witnesses,  who  were  ex- 
amined in  his  behalf,  and  this  cured  the  error  complained  of. 

No  prejudicial  error  was  committed  by  the  deputy  commissioner 
in  his  rulings  on  the  trial.  Competent  proof  was  made  of  all  the 
facts  necessary  to  be  proven  in  order  to  authorize  the  determination 
under  review.  Although  the  evidence  was  contradictory  and  con- 
flicting, we  are  limited  by  section  2140,  subd.  5,  of  the  Code  of  Civil 
Procedure,  to  the  determination  of  whether  there  was  such  a  pre- 
ponderance of  proof  against  the  existence  of  the  material  facts 
necessary  to  sustain  the  determination  that  the  verdict  of  a  jury 
upon  the  same  facts  would  be  set  aside  as  against  the  weight  of 
evidence.  I  think  it  would  not.  There  is  no  question  but  that 
between  the  hours  of  4  and  5  o'clock  on  the  morning  of  September 
4, 1903,  the  relator  arrested  James  L.  Halliday  at  Myrtle  avenue  and 
Adams  street,  in  the  borough  of  Brooklyn,  and  at  that  time  and 
place  used  his  club  upon  Halliday  to  such  an  extent  as  to  render 
his  removal  to  the  Brooklyn  Hospital  necessary,  and  that  the  in- 
jury sustained  by  him  was  very  serious  admits  of  no  doubt.  The 
only  contention  on  the  hearing  was  as  to  the  circumstances  attend- 
ing the  arrest,  and  whether  the  relator  was  justified  in  the  use  he 
made  of  his  club.  Three  witnesses  were  sworn  on  each  side;  their 
testimony  was  conflicting  and  at  variance,  and  their  conduct  and 
character  open  to  criticism.  The  credibility  to  be  given  them  and 
the  weight  to  be  attached  to  their  evidence  was  peculiarly  within 
the  province  of  the  deputy  commissioner.  The  holding  of  the  ap- 
pellate courts  of  this  state  has  uniformly  been  that  the  good  of  the 
service  requires  that  a  wide  discretion  should  be  vested  in  police 
commissioners,  and  that  their  judgment  and  determination   in  a 
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given  case  will  not  be  disturbed  tinless  there  is  an  absence  of  evi- 
dence to  sustain  it.  They  htixtg  the  statutory  judges  of  offenses 
against  the  discipline  and  efficiency  of  the  police  force  under  their 
jurisdiction^  their  iindlings  and  detenrvmation  on  the  facts,  when  the 
evidence  is  coflnflicting  and  contradictory,  should  be  regarded  as 
conclusive,  when  there  is^  as  in  this  case,  sufficient  evidence,  if  be- 
lieved, to  sustain  their  determinatiott. 

The  determination  oi  the  defendant  should  be  confirmed,  with 
costs.    All  concur* 


LETNT  et  al.  v.  TILYOU. 
(Supreme  Ck»«rt»  AFpeUate  Dlirlslon,  Second  Department    Jtine  23,  1905.) 

1.  PmvATE  Wayb-~Afpbopbiation  FOB.  Electbig  Conduitb. 

An  eleetrie  company  cannot  extend  its  conduits  through  private  walks, 
which  have  never  been  acquired  by  the  city  for  street  purposes,  solely 
by  reason  of  its  exoployment  by  reasees  of  pfivate  places  €ff  axntMement 
abutting  on  the  walk,  thoi;^  the  pubUe  have  uied  the  walks  for  access 
to  the  places  of  amusemient 

2.  Sahis— Use  fob  Stbhet  Pubfoshs. 

Where  walks  abutting  places  of  oH^usement  have  never  been  acquired 
hj  tke  city  for  street  purposes^  a  lease  of  such  places  as  abutting  on  the 
walks  does  not  Indude  a  lease  of  Ike  walks  for  all  street  purposes,  enti- 
tling an  electric  company  to  lay  its  coodults  therein  far  the  purpose  of 
supplying  Ught  to  the  lessees. 

Appeal  from  Special  Terra,  Kings  County. 

Actfon  by  Abraham  Lent  and  another  against  George  C  Tilyou. 
From  an  order  granting  complainants  an  injunction,  defendant  ap- 
oeals      Reversed. 

Ar^ed  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS, 
RICH,  and  MILLER,  JJ. 

Thomas  F.  Magner,  for  appellant. 

Charles  A-  ColKn,  for  respondemta. 

JENKS,  J.  The  plaintiffs  are  an  electric  lighting  corporation, 
and  Lent  is  a  would-be  customer.  In  order  to  furnish  light  to 
Lent  or  any  other  customers  who  might  apply,  this  corporation 
sought  to  lay  down  conduits^  tubes,  and  other  apparatus  in  certain 
ways  known  as  the  Bowery,  Tilyou's  Walk,  and  Kensington  Walk. 
Lent  is  the  lessee  of  the  premises  which  abut  upon  the  Bowery. 
It  is  practically  undisputed  that  these  three  ways  are  walks  made 
and  maintained  by  the  defendant,  or  by  a  company  which  he  con- 
trols, over  private  property  of  which  parts  have  been  leased  to  va- 
rious persons,  as  in  Lent's  case,  for  places  of  amusement,  and  of 
which  a  large  part  has  been  kept  and  maintained  by  the  defendant 
and  his  said  company  for  like  purposes.  The  public  has  used  these 
ways  or  walks  for  access  to  these  various  places  of  amusement. 
The  Bowery  has  existed  about  13  years.  The  defendant  asserts 
that  none  other  has  ever  exercised  authority  or  asserted  any  juris- 
diction over  these  ways ;  that  he  or  his  company  has  laid  them  down 
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and  maintained  them ;  that  such  use  by  the  public  has  been  under 
the  permission  of  the  said  defendant  and  the  other  said  owner; 
that  he  has  personally  improved  the  Bowery  at  large  outlay ;  that 
he  and  the  other  said  owner  have  always  heldthe  ways  as  private 
property,  and  in  evidence  thereof,  in  every  year,  for  a  time,  they 
have  excluded  the  public  from  the  Bowery  by  barrier.  The  de- 
fendant refused  permission  to  the  plaintiff  corporation  to  lay  down 
its  conduits  and  tubes  in  these  ways,  and  thereupon  this  action  was 
brought  to  restrain  the  defendant  from  any  interference.  An  in- 
junction pendente  lite  was  granted,  and  this  appeal  is  by  the  defend- 
ant from  the  order  of  injunction. 

The  learned  and  able  counsel  for  the  respondents  concedes  that 
the  appellant  is  the  owner  of  the  legal  and  equitable  title  to  all  that 
part  of  the  Bowery  between  the  westerly  terminus  of  the  company's 
conduit  and  Lent's  premises,  and  that  the  said  Bowery  and  the  said 
walks  "have  never  been  acquired  by  the  city  or  dedicated  so  as  to 
become  streets  in  the  legal  sense" ;  but  he  asserts  that  Lent,  with 
other  occupants,  "received  their  grants  or  leases,  as  the  case  might 
be,  bounded  by  such  streets,  or  with  such  streets  in  physical  exist- 
ence at  the  time."  He  asserts  that  the  plaintiff  corporation  "bases 
its  right  to  extend  its  conduits  *  *  *  solely  by  reason  of  its 
employment  by  the  said  plaintiff  (respondent)  Abraham  Lent,  and 
by  other  occupants  of  premises  abutting  upon  the  Bowery,  Kens- 
ington Walk,  and  Tilyou's  Walk." 

It  is  contended  that  the  reasoning  in  Thousand  Island  Park  Asso- 
ciation V.  Tucker,  173  N.  Y.  203,  209,  65  N.  E.  975,  976,  60  L.  R.  A. 
786,  is  applicable.  In  that  case  the  plaintiff,  a  camp  meeting  or 
summer  park  association,  had  leased  lots,  and  it  was  held  that  as 
against  the  plaintiff,  the  errand  of  Tucker,  a  farmer  who  supplied 
certain  lessors  of  the  lots  with  poultry  and  vegetables,  was  lawful ; 
Cullen,  J.,  saying: 

"But,  however  this  may  be,  the  lots  leased  were  laid  out  on  a  map  and 
plan  of  the  park  showing  the  streets  and  roads.  By  leasing  the  lots  as  des- 
ignated on  such  maps,  the  plaintiff  thereby  dedicated  the  land  in  the  streets 
and  roads  to  the  use  of  the  lot  lessees,  and  any  one  using  a  road  for  access 
to  the  premises  of  such  lessee  on  the  latter's  request  can  Justify  his  presence 
there  as  against  the  plaintiff  under  such  dedication." 

The  cases  may  be  discriminated.  Tucker,  incidentally  to  the 
errands  of  his  business,  merely  used  the  road  for  access,  as  he  had 
the  right  to  do  in  common  with  the  public.  Naturally,  he  simply 
passed  and  repassed  along  it  as  his  business  required.  The  case  at 
bar  would  be  analogous  if  the  plaintiff  sought  to  use  the  way  to 
carry  lamps  to  Lent,  or  to  deliver  illuminating  oil  to  him.  But 
the  plaintiff  does  not  seek  any  such  occasional  use  of  the  way  in 
common  with  the  public,  but  a  permanent  physical  invasion  thereof 
pro  tanto,  to  the  permanent  physical  exclusion  of  the  defendant. 
The  passing  to  and  fro  of  Tucker  was  like  unto  the  user  of  the  pub- 
lic which  was  contemplated  by  the  defendant  in  this  case.  But  in 
permitting  the  public  to  use  this  way  for  access  to  the  various 
places,  the  defendant  did  not  thereby  contemplate  such  use  as  the 
plaintiff  would  make  of  the  land  within  the  ways.     In  Eels  v.  A. 
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T.  &  T.  Co.,  143  N.  Y.  133,  139,  140,  38  N.  E.  202,  204,  26  L.  R.  A. 
640,  the  court,  per  Peckham,  J.,  say : 

''Still  the  primary  law  of  the  highway  is  motioii,  and,  whatever  vehicles 
are  used,  or  whatever  method  of  transmission  of  intelligence  is  adopted,  the 
vehicle  must  move  and  the  Intelligence  be  transmitted  by  some  moving  body, 
which  must  pass  along  the  highway  either  on  or  over,  or  perhaps  under,  it, 
but  it  cannot  permanently  appropriate  any  part  of  it" 

And  again,  speaking  of  a  highway : 

"It  is  not  a  place  which  can  be  permanently  and  exclusively  appropriated 
to  the  use  of  any  person  or  corporation,  no  matter  what  the  business  or  object 
of  the  latter  might  be.  It  was  because  the  highway  was  permanently,  and 
to  some  extent  exclusively,  appropriated  by  the  elevated  roads  that  it  was 
held  their  erection,  without  the  consent  of  the  abutting  owners,  was  illegal. 
Story  T.  Railroad  Ck>.,  90  N.  Y.  122,  43  Am.  Rep.  146.'* 

In  Bloomfield,  etc.,  Gas-Light  Co.  v.  Calkins,  62  N.  Y.  386,  389, 
390,  the  court,  speaking  of  the  laying  of  gas  pipes  in  a  country 
highway,  say: 

**The  use  of  the  highway  thus  sought  to  be  maintained  is  different,  more  in- 
jurious, and  liable  to  produce  far  greater  damage  to  the  owner  of  the  fee 
than  mere  passing  or  repassing;  and  the  pecuniary  loss  occasioned  by  the 
exercise  of  such  a  power  must  necessarily  be  far  more  extensive  and  unlim- 
ited in  its  character.  It  would  be  beyond  an  ordinary  trespass  on  the  land  or 
an  appropriation  of  the  surface  of  the  soil.  It  would  interfere  materially 
with  the  freehold  and  the  enjoyment  of  the  fee  to  an  extent  greatly  exceeding 
anything  which  was  ever  contemplated  or  intended  when  the  land  was  appro- 
priated for  the  ordinary  purposes  of  a  highway.  The  right  to  the  fee,  to  the 
fruits  of  the  soil,  and  to  carry  water  in  pipes  under  the  highway,  which  are 
laid  down  as  expressly  reserved  (3  Kent  supra),  would  be  taken  away,  di- 
verted, and  appropriated  for  the  purposes  of  a  corporation,  without  compen- 
sation, and  contrary  to  the  clear  and  manifest  original  design  contemplated 
by  the  laying  out  of  the  highway,  and  the  Intention  of  the  owner  of  the  fee 
when  he  parted  with  his  Interest" 

It  is  also  contended  that  the  grant  or  lease  of  lots  in  this  territory 
includes  a  corresponding  grant  or  lease  of  the  private  street  for  all 
street  purposes,  and  that  this  principle  assures  the  right  of  the 
plaintiff  to  lay  its  conduits  in  these  ways.  We  are  cited  to  Palmer 
V.  Larchmont  Electric  Co.,  158  N.  Y.  231,  52  N.  E.  1092,  43  L.  R. 
A.  672.  I  think  that  the  cases  are  not  analogous.  The  plaintiff 
corporation  asserts  its  right  because  it  is  asked  to  supply  light 
to  Lent  and  others  in  their  own  premises.  In  Palmer's  Case,  supra, 
the  court  recognizes  the  distinction  made  in  Calkins'  Case,  supra, 
that  a  gaslight  company  could  not  lay  its  pipes  in  a  country  high- 
way without  compensation  to  the  owner  of  the  abutting  land,  where 
its  pipes  were  not  used  for  lighting  the  highway  through  which 
the  company  sought  to  lay  its  pipes.  Calkins'  Case  was  approved 
in  Eels  v.  A.  T.  &  T.  Co.,  supra,  and  in  Van  Brunt  v.  Town  of  Flat- 
bush,  128  N.  Y.  50,  55,  27  N.  E.  973,  974.  And  the  basic  proposition 
for  the  judgment  in  Palmer's  Case  is  that  the  owner  of  a  fee  in  a 
country  highway  "taken  and  opened  and  dedicated"  for  the  public 
use  is  entitled  to  no  further  compensation  after  the  highway  has 
become  thickly  settled  and  the  highway  has  become  a  street,  and 
hence  the  necessity  for  lighting  the  street  has  come,  which  requires 
the  erection  of  poles  and  the  stringing  of  wires,  inasmuch  as  such 
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lighting  .was  a  necessary  street  purpose,  and  so  wa«  not  an  addi- 
tional burden  without  the  implied  contemplation  of  the  parties  at 
the  time  the  land  was  "taken  and  dedicated  to  highway  purposes." 
It  is  not  contended  that  these  walks  were  ever  "taken  and  oi>ened 
and  dedicated"  or  "taken  and  dedicated"  to  highway  purposes.  In- 
deed, as  I  have  pointed  out,  the  learned  counsel  for  the  respondents 
states  in  his  printed  ]points  that  "the  said  Bowery  and  said  walks 
have  never  been  acquired  by  the  city  or  dedicated  so  as  to  become 
streets  in  the  legal  sense."  Whether  there  has  been  a  dedication 
and  an  acceptance  is  a  question  of  fact.  Flack  v.  Village  of  Green 
Island,  122  N.  Y.  107,  25  N.  E.  267.  I  think  that  upon  this  record 
the  intent  of  the  defendant  and  those  in  common  interest  was  mere- 
ly to  lay  down  these  walks  and  to  maintain  them  so  that  the  pedes- 
trial  public  might  use  them  for  access  to  the  various  places  of 
amusement  in  this  territory.  And  I  think  that  no  act  of  his  or  of 
those  in  common  interest,  or  of  their  predecessors,  has  had  the 
legal  effect,  in  view  of  the  other  circumstances,  to  assure  any  other 
or  greater  rights  in  these  ways  to  any  person  or  corporation,  public 
or  private.  It  is  well  settled  that  "a  private  way  opened  by  the 
owners  of  the  land  through  which  it  passes  for  their  own  use  does 
tiot  become  a  public  highway  merely  because  the  pubKc  are  also 
permitted  for  many  years  to  travel  over  it."  Speir-v.  Town  of  New 
Utrecht,  121  N.  Y.  420,  430,  24:  N.  E.  692,  694.  And,  even  thou^ 
a  leasing  of  these  lands  under  a  description  of  these  ways  amotmted 
to  such  a  dedication,  as  was  declared  in  the  Thousand  Island  Park 
Association  Case,  supra,  mere  dedication,  without  acceptance,  does 
not  constitute  a  public  highway.  People  v.  Underbill,  144  N.  Y. 
316,  324,  39  N.  E.  833;  Palmer  v.  Palmer,  150  N.  Y.  139,  44  N.  E. 
966,  55  Am.  St.  Rep.  653 ;  City  of  Buffalo  v.  D.,  L.  &  W.  R.  R.  Co., 
68  App.  Div.  488,  74  N.  Y.  Supp.  343.  It  has  been  held  that  there 
may  be  a  partial  or  special  dedication.  Gerard  on  Titles  to  Real 
Estate  (4th  Ed.)  750,  citing  cases.  The  opinion  of  Gibson,  C.  J., 
in  Gowen  v.  Phil.  Ex.  Co.,  6  Watts  &  S.  141,  40  Am.  Dec.  489,  is 
pertinent  to  the  facts  in  this  case.  See,  too,  Poole  v.  Huskinson, 
11  Mees.  &  W.  827.  So  far  as  any  previous  like  occupancy  of  the 
walks  is  concerned,  the  owners  were  not  absolutely  estopped  from 
a  revocation.  Gerard  on  Titles  to  Real  Estate,  755,  and  authorities 
cited.  There  is  no  proof  that  for  the  full  enjoyment  of  his  property 
the  lessee  absolutely  depends  upon  electric  light  to  be  furnished 
by  this  corporation,  and  therefore  the  question  of  the  full  contem- 
plated enjoyment  under  the  lease  of  the  premises  need  not  be  con- 
sidered. It  seems  a  drastic  proposition  that  a  lessee  of  premises 
upon  a  way  or  road  over  private  land,  which  may  have  been  thrown 
open  or  even  dedicated  by  the  owners  to  the  public  for  purposes  of 
access,  may,  by  a  request  upon  a  lighting  corporation  that  it  fur- 
nish him  light  for  his  premises,  thereby  secure  for  the  corporation, 
against  the  will  of  the  said  owner,  the  right  to  enter  upon  and 
permanently  occupy  that  way  by  its  tubes  and  conduits  to  such 
.extent  as  may  be  necessary  to  furnish  electric  light  for  such  pur- 
poses. Practically  there  would  be  no  limit  to  the  network  of  con- 
duits at  the  caprice  of  the  tenant,  or  from  the  choices  of  the  differ- 
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ent  tenants,  or  no  limit  to  the  disturbances  of  the  street  as  tenants 
came  and  went.  A  judgment  after  trial  may  differ  from  the  pre- 
liminary relief  justified  by  this  record.  Mills  v.  United  States 
Printing  Co.,  99  App.  Drv.  605,  608,  91  N.  Y.  Supp.  185,  and  cases 
cited.  But  I  am  of  opinion  that  this  injunction  pendente  lite  should 
not  stand. 

Order  rerersed,  with  $10  coBts  and  dlsburseineats,  and  motion  for  injunc- 
ti<m  denied,  with  costs.    Ail  ooncur. 


PBOPLB  ez  r^  ROSS  r.  JAOOBS  €t  aU  AssessorB. 

(Supreme  Ckmrt,  Appellate  Division,  Third  I>epartm€nt    June  29,  1905.) 

TAZATi02i*-AsfiBi9acENT— Tax  DivnucTB— Stidbncb. 

On  certiorari  to  review  assessment  of  lands,  evidence  Ti^ld  to  show  that 
certain  lots  were  not  lands  adjacent  to  and  occupied  and  connected  with 
relator's  dwelling  house,  within  the  meaning  of  Laws  1806,  p.  801,  e.  906 
(Tax  Law)  $  10,  m  amended  by  Laws  1808^  p.  1277,  c.  537,  laws  1902, 
p.  504,  c  200,  and  Laws  1903,  p.  641,  c.  305,  declaring  that,  if  the  bound- 
ary lino  of  a  tax  district  passes  through  a  building  any  portion  of  which 
is  used  as  a  dwelling,  the  owner  may  elect  in  which  district  such  build- 
ing, "and  the  adjacent  land  owneii  oocapied,  and  connected  titerewlth," 
shall  be  assessed. 

Appeal  from  Special  Term,  Rensselaer  County. 

Certiorari  by  the  people,  on  the  relation  of  George  C.  Rose, 
against  Jacob  V.  Jacobs  and  others,  assessors  of  the  city  of  Troy, 
to  review  an  assessment  of  lands.  From  an  order  confirming  a  re- 
port of  a  referee  and  dismissing  the  writ,  relator  appeals.    Affirmed. 

Argued  before  PARKER,  P.  J.,  ajid  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

Chester  G.  W^ger  (John  B.  Holmes,  of  counsel),  far  relator. 

John  T.  Norton,  for  respondents. 

CHASE,  J.  The  relator  in  the  year  1877  purchased  a  farm  of 
about  70  acres  in  the  town  of  Brunswick,  Rensselaer  county.  The 
farm  was  near  the  city  of  Troy,  and  situated  between  Pine  Woods 
avenue  on  the  north  and  Spring  avenue  cm  the  south.  The  dwelling 
house  on  the  farm  faces  Pine  Woods  avenue.  In  1898  the  re- 
lator opened  a  street  across  his  real  property  connecting  said  ave- 
nues, which  street  runs  west  of  his  dwelling  house,  and  is  called 
"Central  Avenue."  The  relator  dedicated  this  street  to,  and  it  was 
accepted  by,  the  town  of  Brunswick.  The  relator  then  had  a  part 
of  his  farm,  including  that  portion  thereof  west  of  Central  avenue, 
surveyed  and  laid  out  into  blocks  by  streets,  some  of  which  con- 
nected with  streets  of  the  city  of  Troy.  The  blocks  of  land  were 
numbered  by  letters  and  subdivided  into  lots,  which  were  also  num- 
bered. He  called  the  lands  so  surveyed  and  laid  out  "Rosedale 
Heights,"  and  he  filed  a  map  thereof  in  the  office  of  the  clerk  of 
the  county  of  Rensselaer  on  the  6th  day  of  May,  1899.  By  chapter 
665,  p.  1463,  of  the  Laws  of  1900,  the  boundaries  of  the  city  of  Troy 
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were  enlarged.  The  eastern  boundary  line  of  the  city  as  so  en- 
larged was  run  by  the  city  engineer,  and  as  so  run  by  him  it  crossed 
the  relator's  real  property  west  of  the  relator's  dwelling  house.  A 
question  arose  as  to  the  true  bearing  of  the  line,  and  a  further  sur- 
vey was  made  in  the  fall  of  1900  and  the  early  winter  of  1901,  and 
the  line  as  then  surveyed  passed  a  few  feet  east  of  the  defendant's 
dwelling  house.  Chapter  335,  p.  923,  of  the  Laws  of  1901,  con- 
firmed the  line  as  last  run.  During  the  winter  of  1901  the  relator 
built  a  one-story  wooden  addition  on  the  east  side  of  his  house, 
which  addition  stood  on  pillars.  Such  addition  was  completed 
about  April  1,  1901,  and  the  dwelling  house  with  such  addition,  ex- 
clusive of  a  porch  connected  therewith,  extends  about  seven  feet 
east  of  the  city  line,  and  by  reason  thereof  the  relator  claims  that  he 
can  elect,  pursuant  to  section  10  of  the  tax  law  (chapter  908,  p.  801, 
Laws  1896,  as  amended  by  chapter  537,  p.  1277,  Laws  1898,  chapter 
200,  p.  504,  Laws  1902,  and  chapter  305,  p.  641,  Laws  1903),  in 
which  tax  district  his  dwelling  house,  and  the  adjacent  land  owned, 
occupied,  and  connected  therewith,  shall  be  assessed. 

The  lots  so  surveyed  and  laid  out  which  lie  west  of  Central  ave- 
nue were  assessed  in  the  city  of  Troy  for  the  year  1901,  and  the  tax 
upon  such  assessment  was  paid  by  the  relator.  On  the  19th  day  of 
May,  1901,  the  relator  served  upon  the  defendants  and  upon  the 
assessors  of  the  town  of  Brunswick  a  notice,  in  which  he  stated  that 
he  was  the  owner  of  a  farm  with  a  house  and  buildings  thereon, 
situated  partly  in  the  city  of  Troy  and  partly  in  the  town  of  Bruns- 
wick, and  that  the  boundary  line  passed  through  his  dwelling  house, 
and  that  he  elected,  pursuant  to  the  provisions  of  section  10  of  the 
tax  law,  that  his  lands  and  the  buildings  thereon  should  be  assessed 
in  the  tax  district  of  the  town  of  Brunswick,  and  not  in  the  tax 
district  of  the  city  of  Troy.  The  defendants  thereafter,  and  during 
the  last  of  the  month  of  May  or  first  of  the  month  of  June,  person- 
ally examined  the  property  and  ascertained  the  facts  relating  there- 
to. They  found  that  the  lands  in  question  were  wholly  separated 
from  the  lands  upon  which  the  relator's  dwelling  house  is  situated 
by  said  Central  avenue,  and  that  the  streets,  blocks  of  land,  and  lots 
therein  were  shown  by  stakes  driven  in  the  ground,  on  which  were 
signs  giving  the  names  of  the  streets  and  the  numbers  of  the  blocks 
and  lots ;  that  said  lots  were  covered  with  grass,  but  were  not  then 
otherwise  cultivated,  and  could  not  be,  without  disturbing  such 
stakes  and  signs ;  that  on  said  plot  of  ground  was  a  small  building 
with  a  piazza  in  front,  on  which  was  a  sign  containing  the  word 
"Office,"  and  which  building  was  used  as  the  headquarters  for  the 
sale  of  the  lots  in  "Rosedale  Heights" ;  that  three  or  more  of  the  lots 
had  been  sold,  and  that  on  two  or  more  of  such  lots  dwellings  had 
been  erected.  One  or  more  of  the  streets  so  laid  out  were  used  to 
reach  the  lots  so  sold.  The  assessors  of  the  town  of  Brunswick 
did  not  assess  the  lands  of  the  relator  lying  west  of  Central  avenue, 
but  the  assessors  of  the  city  of  Troy  determined  that  said  lands 
lying  west  of  Central  avenue,  all  of  which  are  within  the  boundaries 
of  the  city  of  Troy,  were  not  lands  adjacent  to  and  occupied  and 
connected  with  the  dwelling  house  of  the  relator,  within  the  jnean- 
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ing  of  said  section  10  of  the  tax  law,  and  assessed  said  lots  by  lot 
and  block  numbers  as  laid  down  on  said  map  and  upon  said  plot 
of  ground.  The  aggregate  amount  of  their  assessment  of  said  lots 
was  $2,825.  A  writ  of  certiorari  was  obtained  to  review  the  action 
of  said  assessors  on  the  ground  that  their  assessment  of  said  lots 
was  illegal  by  reason  of  the  alleged  fact  that  under  said  section  10 
of  the  tax  law  said  lots  could  only  be  assessed  in  the  town  of  Bruns- 
wick. After  a  return  to  said  writ  the  court  found  it  necessary  to 
take  testimony  relating  thereto,  and  referred  the  matter  to  a  referee 
to  take  the  testimony  and  report  the  same  to  the  court  with  his 
findings  of  fact  and  conclusions  of  law,  and  the  testimony  was  so 
t^en  by  said  referee,  and  he  reported  to  the  court  that  said  lots 
were  not  lands  adjacent  to  and  occupied  and  connected  with  the 
dwelling  house  of  the  relator,  within  the  meaning  of  said  section 
10  of  the  tax  law,  and  as  a  conclusion  of  law  found  that  the  writ 
of  certiorari  should  be  dismissed.  The  court  confirmed  said  re- 
port, finding,  and  conclusion,  and  dismissed  the  writ,  from  which 
order  this  appeal  is  taken. 

The  relator  has,  by  all  means  within  his  power,  obtained  what- 
ever advantage,  if  any,  there  may  be  in  the  fact  that  said  lands 
are  within  the  city  limits  and  within  a  short  distance  of  the  thickly 
populated  part  thereof.  He  has  continued  city  streets  therein,  and 
to  some  extent  actually  divided  the  lands  by  the  sale  of  lots,  and  he 
has  substantially  destroyed  the  value  of  said  lands  for  general  farm 
purposes  so  long  as  they  are  maintained  in  their  present  condition. 
There  is  before  us  the  finding  of  the  assessors,  as  well  as  the  referee 
and  the  court,  that  said  lots  were  not  lands  adjacent  to  and  occu- 
pied and  connected  with  the  dwelling  house  of  the  relator,  within 
the  meaning  of  the  tax  law,  and  we  cannot  say  that  such  finding  is 
against  the,  weight  of  evidence  herein. 

The  order  should  be  affirmed,  with  $10  costs  and  disbursements. 
All  concur. 


McOORMIOK  y.  SHBA. 
(Supreme  CSourt,  AppeUate  Term.    June  26,  1905.) 

AoooBD  AND  Satisfaction— Evidence— QuKSTioNB  fob  Jubt— Ebbob. 

Where,  In  an  action  on  a  promissory  note,  defendant  alleged  separately 
that  her  indorsement  thereon  was  canceled  pursuant  to  a  compromise  and 
as  an  incident  to  an  agreement  of  accord  and  satisfaction,  while  plaintiff 
claimed  that  a  payment  made  at  the  time  was  on  another'  note,  and 
there  was  evidence  of  dispute  as  to  the  respective  obligations  of  the  par- 
ties and  of  their  adjustment  and  satisfaction,  the  weight  thereof  was 
for  the  jury,  and  its  determination  by  the  court  was  error. 

Scott,  P.  J.,  dissenting. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  John  McCormick  against  Annie  A.  Shea.  From  a 
judgment  for  plaintiff,  and  from  an  order  denying  her  motion  for 
a  new  trial,-defendant  appeals.     Reversed. 

See  85  N.  Y.  Supp.  1029. 

Argued  before  SCOTT,  P.  J.,  and  DUGRO  and  MacLEAN,  JJ 
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Franklin  Bicn,  for  appellant 
David  Bernstein,  for  respondent* 

MacLEAN,  J.  The  plaintiffs  action  was  upon  a  promissory 
note  indorsed  by  the  defendant,  who  alleges  separately  that  the  in- 
dorsement was  canceled  pursuant  to  a  compromise,  and  as  an  inci- 
dent to  an  agreement  of  accord  and  satisfaction.  The  note  was 
taken  as  security  for  some  transaction  between  the  plaintiff  and  the 
defendant's  husband.  The  indorsement  was  crossed  out  after  de- 
livery of  the  note  to  the  plaintiff  at  his  office,  before  maturity,  and 
over  a  year  before  the  commencement  of  this  action.  The  crossing 
out  was  done  by  the  defendant's  attorney  on  the  occasion  of  giving 
the  plaintiff  a  check  claimed  by  the  plaintiff  to  be  payment  upon  an- 
other note,  claimed  by  the  defendant  to  be  payment  under  an  agree- 
ment between  the  parties  in  settlement  of  all  differences  between 
them.  In  the  conflict  of  evidence  respecting  both  defenses  the 
finding  of  the  jury  would  be  controlling,  save  for  two  exceptions 
to  charges  by  the  learned  court  upon  request.  The  payment  al- 
ready mentioned  was  the  amount  of  a  note  made  by  the  defendant  to 
the  plaintiff,  less  the  sum  of  $85.  Whether  this  deduction  was  ar- 
rived at  by  the  plaintiff's  allowing  the  amount  of  a  claim  on  the  sale 
of  an  ambulance,  or  by  the  defendant's  waiving  a  part  of  her  claim 
on  the  ambulance  in  consideration  of  the  cancellation  of  her  in- 
dorsement and  the  settlement  of  all  differences,  was  an  open  ques- 
tion on  the  evidence.  In  view  of  this,  the  charge  that  "the  defend- 
ant was  already  liable  on  the  note  of  $525  as  the  maker  thereof, 
and  that  the  payment  of  the  sum  oo  account  thereof  was  no  con- 
sideration for  the  cancellation  of  her  indorsement  of  the  note  in 
suit,"  although  literally  correct  if  taken  alone,  was  close  to  mis- 
leading. The  question  at  issue  was  begged,  however,  in  the  charge 
"on  the  question  of  accord  and  satisfaction.  There  was  no  accord 
and  satisfaction,  because  the  plaintiff's  claim  on  the  note  of  S525 
was  fixed  and  liquidated  at  the  time  of  the  acceptance  by  him,  under 
protest,  of  the  sum  of  $448.25,"  with  its  continuance  "that  there  was 
no  accord  and  satisfaction  unless  there  was  a  genuine  bona  fide 
dispute  between  the  parties  about  the  amount  claimed  to  be  due, 
depending  upon  contingencies  or  something  uncertain."  Evidence 
of  dispute  and  difference  as  to  the  respective  obligations  of  the 
parties,  and  of  their  adjustment  and  satisfaction,  there  was.  What 
was  its  worth  or  worthlessness  was  for  the  jury,  and  not  for  the 
court,  to  determine.    The  judgment  should  be  reversed. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 

DUGRO,  J.,  concurs. 

SCOTT,  P.  J.  (dissenting).  As  I  read  the  testimony,  there  was 
no  dispute  whatever,  at  the  time  of  the  alleged  cancellation  of  de- 
fendant's indorsement,  as  to  her  liability  upon  the  note  now  sued 
upon.  She  was  also  liable  to  plaintiff  upon  another  note  for  $525. 
He  demanded  payment    There  was  some  question  about  a  claim 
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en  behalf  of  defendant  against  plaintijff,  and  the  amount  wa3,  after 
discussion,  fixed  at  some  eighty-odd  dollars.  This  was  deducted 
from  the  amount  due  on  the  $6^5  note,  and  a  check  for  the  differ- 
ence given,  to  plaintiff.  By  this  transaction  defendant  was  allowed 
all  that  she  claimed  against  plaintiff,  and  she  paid  him  no  more  than 
she  owed  him  upon  the  $526  note,  less  whatever  was  then  due  on 
open  account.  Whatever  controversy  there  was  related  only  to  this 
open  account.  The  note  now  sued  on  was  in  no  wise  concerned 
in  the  dispute.  As  to  it,  there  was  no  dispute  whatever,  and  no 
consideration  passed  for  the  cancellation  of  defendant's  indorse- 
ment. No  just  objection  can  therefore  be  taken  to  the  charge  of 
the  learned  justice.  In  the  main,  the  charge  was  quite  as  fair 
to  defendant  as  she  could  reasonably  ask,  and  it  is  not  surprising 
that  the  jury  refused  to  credit  her  story  as  to  how  and  why  the  in- 
dorsement was  erased. 
The  judgment  should  he  affirmed,  with  costs. 


BERNIKOW  V.  POMBIERANTZ. 

(Supreme  Court,  Appellate  Term.    JuDe  26,  1900.). 

Tbiait— Misconduct  of  Jxjby— Setting  Asidb  of  VKsdict. 

Where  it  was  known  before  verdict  was  rendered  that  a  Juror  had  re- 
vealed the  conclusion,  of  the  jury  on  the  way  from-  their  room  to  the 
courtroom,  the  misconduct  was  not  sufficient  to  Justify  the  setting  aside 
of  the  verdict  on  a  late  application. 
[Bd.  Note.— For  cases  la  point,  see  vol  87,  Gent  Dig.  New  Trial,  |  lOS.] 

Appeal  from  City  Court  of  New  York,  Trial  Terra. 

Action  by  Abraham  Bemikow  against  Israel  Pommerantz,  From 
an  order  setting  aside  a  verdict  in  favor  of  defendant,  he  appeals. 
Reversed. 

Argued  before  SCOTT,  P.  J.,  and  DUGRO  and  MacLEAN,  JJ. 

Henry  J.  Goldsmith  (Cohen  Bros.,  of  counsel),  for  appellant. 
Pollock  &  Abrahams,  for  respondent. 

MacLEAN,  J.  The  defense  of  usury  to  this  action  upon  a  note 
was  sustained  by  the  evidence  and  by  the  jury,  whose  verdict  may 
not  be  said  to  be  against  the  weight  thereof,  though  set  aside  it  has 
been  by  the  trial  justice,  "particularly  on  the  ground  that  the  ver- 
dict was  against  the  weight  of  evidence,  and  was  rendered  by  the 
jury,  who  were  influenced  by  passion  or  prejudice."  Specious  state- 
ments of  conclusions  a  many  there  are  in  the  papers,  but  the  only 
evidence  of  passion  or  prejudice,  if  any  there  be,  is  to  be  found  in 
the  affidavits  submitted  upon  the  motion  to  set  aside,  and  a  careful 
reading  discloses  absolutely  nothing  beyond  the  statement  by  one 
side  that  a  juror  revealed  the  conclusion  of  the  jury  on  the  way 
from  their  room  to  the  courtroom.  This,  however,  was  positively 
denied  by  the  other  side,  and  as  well  by  the  juror  as  by  counsel,  even 
of  the  moving  party.  This,  alone,  was  hardly  enough  to  justify 
the  action  of  Uie  trial  justice,  and,  even  if  true,  being  known  before 
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verdict  was  rendered,  was  not  sufficient  for  a  late  application  to  set 
the  verdict  aside.    Fash  v.  Byrnes,  14  Abb.  Prac.  12.    The  order 
appealed  from  must  therefore  be  reversed. 
Order  reversed,  with  costs  and  disbursements.    All  concur. 


PLATZBB  T.  NORTH  BRITISH  ft  MERGANTIIiB  INS.  CO.  Or  LONDON 

&  BDINBURGH. 

(Supreme  Oonrt,  Appellate  Term.    June  26,  1005.) 

APPIAIr-PBUUDIOIAL  BbBOB. 

The  erroneous  admission  In  e^dence  of  an  affidavit  of  defendaotli 
counsel  contalDlng  a  statement  that  defendant  opposed  the  placing  of  the 
action  upon  the  short-cause  calendar  might  have  prejudiced  the  Jury 
against  defendant,  and  la  cause  for  reversal. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Elias  Platzer  against  the  North  British  &  Mercantile 
Insurance  Company  of  London  &  Edinburgh.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Reversed. 

Argued  before  SCOTT,  P.  J.,  and  MacLEAN  and  DUGRO,  JJ, 

Leo  Levy,  for  appellant. 

Henry  Fluegelman,  for  respondent 

PER  CURIAM.  It  seems  the  defendant  excepted  to  a  ruling 
by  which  plaintiff  was  allowed  to  put  in  evidence,  over  its  objection, 
an  affidavit  made  by  the  defendant's  counsel,  in  which  appears  the 
statement  that  defendant  opposed  the  placing  of  the  action  upon 
the  short-cause  calendar.  This  affidavit  was  not  relevant  or  ma- 
terial to  any  question  at  issue.  The  purpose  of  the  plaintiff  in 
offering  it  in  evidence  must  have  been  to  prejudice  the  jury  unduly 
against  the  defendant.    It  may  have  had  the  desired  effect. 

The  judgment  will  therefore  be  reversed,  and  a  new  trial  granted, 
with  costs  to  appellant  to  abide  the  event. 


PEOPLE  ez  rel.  BOURNE  t.  HOWELL  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department    June  28,  1905.) 

1.  Taxation  of  Land— Mods  of  Assessment— Gontiquous  Tbagts— School 
DiSTBicTS— Assessment  as  One  Tract. 

Laws  1896,  p.  801,  c.  908  (Tax  Law)  |  10,  provides  that,  "If  a  farm  or 
lot  is  divided  by  a  line  between  two  or  more  tax  districts,  It  shall  be 
assesRed  to  the  owner  in  the  district  In  which  he  resides."  Laws  1894, 
p.  1235,  c.  556,  I  63  (Consolidated  School  Law,  8  147),  provides  that  "land 
lying  in  one  body  and  occupied  by  the  same  person,  if  assessed  as  one  lot 
on  the  last  assessment  roll  of  the  town  after  revision  by  the  assessors, 
shall,  though  situated  partly  in  two  or  more  school  districts,  be  taxable 
in  that  one  of  them  In  which  such  occupant  resides."  Tax  Law,  Laws 
1896,  p.  803,  c  908,  |  21,  providing  the  method  of  assessment,  contains 
no  requirement  that  separate  parcels  occupied  as  one  tract  be  assessed  as 
a  single  parcel  The  provisions  of  the  consolidated  school  law  relating 
to  assessments  prescribe  a  rule  to  govern  the  school  trustees,  who  are  made 
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the  asseeslng  officers,  and  In  no  respect  define  the  duties  of  town  as- 
eeaaovB,  whose  only  duties  respecting  school  districts  are  contained  in  Tax 
Law,  I  89  (page  812),  providing  for  the  apportionment  by  them  of  the 
valuation  of  railroad,  telegraph,  etc.,  companies  between  school  districts. 
School  district  trustees  are  required  to  ascertain  the  valuations  of  taxa- 
ble pr(^)erty  so  far  as  possible  from  the  last  assessment  roll  of  the  town. 
Rev.  St.  1829,  pt  1,  c.  15,  tit  2,  8  76,  relating  to  common  schools,  as  origi- 
nally adopted,  provided  that  "on  making  out  a  tax  list  the  trustees  shall  ap- 
portion the  tax  on  all  the  taxable  Inhabitants  within  the  district  accord- 
ing to  the  valuations  of  the  taxable  property  owned  by  them  *  *  * 
within  the  district,  or  which,  being  intersected  by  the  boundaries  of  the 
district,  shall  be  so  owned  *  *  *  by  them  partly  In  such  district  and 
partly  In  any  adjoining  district"  Held,  that  the  owner  of  contiguous 
parcels  of  land  occupied  as  one  tract,  and  situated  wholly  within  a  single 
tax  district,  has  no  absolute  right  to  have  It  described  on  the  town 
assessment  roll  as  one  tract.  In  order  that  he  may  insist  on  its  assess- 
ment for  school  purposes  exclusively  in  the  school  district  wherein  he  re- 
sides. 

2.  Same— Plack  of  Taxation. 

In  general,  the  location  of  land,  and  not  the  residence  of  the  owner 
thereof,  determines  where  It  is  taxable,  and,  except  so  far  as  otherwise 
provided  by  statute,  land  is  taxable  In  the  district  where  situated,  wheth- 
er a  school  or  a  tax  district 

Appeal  from  Special  Term,  Suffolk  County. 

Certiorari  by  the  people,  on  the  relation  of  Frederick  G.  Bourne, 
against  George  B.  Howell  and  others,  as  assessors  of  the  town  of 
Islip,  to  review  an  assessment  of  real  property.  From  a  final  order 
of  the  Supreme  Court  dismissing  the  writ,  relator  appeals.  Af- 
firmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD,  JENKS,  and  MILLER,  JJ. 

Joseph  Wood,  for  appellant. 
Walter  H.  Jaycox,  for  respondents. 

MILLER,  J.  The  relator  seeks  by  certiorari  to  review  the  as- 
sessment of  his  real  property  made  by  the  assessors  of  the  town 
of  Islip,  Suffolk  county.  No  question  is  raised  as  to  overvaluation 
or  inequality  of  assessment,  but  it  is  claimed  that  the  assessment 
is  illegal  in  that  one  continuous  tract  is  assessed  as  separate  parcels. 
The  portion  in  respect  to  which  the  claim  of  illegality  is  made  con- 
sists of  1,092  acres,  made  up  of  irregular  parcels  conveyed  to  the 
relator  by  some  16  different  conveyances  forming  a  continuous  tract 
except  as  separated  by  the  highway  and  a  railroad.  It  is  occupied 
by  the  relator  and  his  servants  as  one  tract,  and  for  the  purposes  of 
this  appeal  may  be  deemed  one  continuous  tract,  made  up,  however, 
of  separate  parcels  having  distinctive  names,  all  situated  in  one  tax 
district,  but  in  three  school  districts.  The  property  is  assessed  to 
the  relator  as  eight  parcels,  each  parcel  being  described  by  name 
and  by  number  of  school  district  in  which  located.  In  the  appropri- 
ate column  in  the  assessment  roll  is  placed  the  number  of  acres  of 
each,  and  opposite  that  in  the  following  column  the  valuation  on 
each,  the  name  of  the  relator  being  repeated  in  the  first  column  of 
the  assessment  roll  opposite  the  name  of  each  parcel.  The  relator 
claims  that  it  should  have  been  described  as  a  single  parcel^  with 
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one  valua;tion  for  the  whole,  and  bases  bis  conteortion  iiyon  section 
10  of  the  tax  law  (Laws  1896,  p.  801,  c.  908)  and  section  147  of  the 
consolidated  school  law,  being  section  63  of  chapter  556,  p,  1235, 
of  the  Laws  of  1894.  Section  10  of  the  tax  law,  so  fas-  as  applicable, 
provides:  "If  a  farm  or  lot  is  dirided  by  ai  Hiaie  between  two  or 
more  tax  districts,  it  shall  be  assessed  to  the  owner  rn  the  district 
in  which  he  resides."  Section  147  of  the  consolidated  school  law, 
so  far  as  applicable  provides :  "Laxid  lying  in  one  body  and  occu- 
pied by  the  same  person,  either  as  owner  or  agent  for  the  same  prin- 
cipal, or  as  tenant  under  the  same  landlord,  if  assessed  as  one  lot 
on  the  last  assessment  roll  of  the  town  after  revision  by  the  asses- 
sors, shall,  though  situated  partly  in  two  or  more  school  districts, 
be  taxable  in  that  one  of  them  in  which  such  occupant  resides." 
And  the  question  is  presented  whether  the  owner  of  contiguous 
parcels  of  land  occupied  as  one  tract,  and  situated  wholly  within  a 
single  tax  district,  has  an  absolute  right  to  have  it  described  on  the 
town  assessment  roll  as  one  tract,  in  order  that  he  may  insist  on 
its  being  assessed  for  school  purposes  by  the  school  trustee  in  the 
school  district  in  which  he  resides,  and  excluded  from  assessment 
in  the  other  school  districts.  No  reported  case  has  been  called  to 
our  attention  in  which  this  question  is  even  indirectly  involved,  the 
cases  cited  all  having  reference  to  the  assessment  of  land  lying  in 
two  or  more  towns,  or  to  the  assessment  by  school  trustees  of  land 
lying  in  two  or  more  school  districts  assessed  as  one  lot  on  the  town 
assessment  roll.  Section  10  of  the  tax  law,  supra,  was  undoubtedly 
designed  to  prevent  an  owner  being  assessed  for  the  same  property 
in  more  than  one  tax  district,  and  to  that  end  to  prevent  possible 
controversies  between  the  owner  and  different  tax  districts.  It  will 
be  noticed  that  it  does  not  provide  that  such  land  be  assessed  as 
one  parcel.  It  simply  provides  that  it  shall  be  assessed  to  the 
owner  in  the  tax  district  in  which  he  resides*,  and  so  that  it  be  thus 
assessed  it  would  seem  to  be  quite  immaterial  how  it  is  described, 
except  that  the  description  must  comply  with  the  provisions  of  the 
tax  law.  Section  21  of  the  tax  law  provides  the  method  of  assess- 
ment, and  by  it  the  assessors  are  required  to  set  down  in  the  first 
column  the  names  of  all  the  taxable  persons  in  the  tax  district;  in 
the  second  column  the  quantity  of  real  property  taxable  to  each 
person,  with  a  statement  thereof  in  such  form  as  the  commissioners 
of  taxes  shall  prescribe;  and  in  the  third  column  the  full  value  of 
such  real  property.  There  is  no  requirement  here  that  separate 
parcels  occupied  as  one  tract  shall  be  assessed  as  a  single  parcel, 
and,  if  the  assessors  comply  with  this  statute  by  setting  down  in 
the  appropriate  columns  the  statements  required,  it  would  seem 
to  be  quite  immaterial  whether  the  land  is  described  as  one  parcel, 
with  a  single  quantity  and  valuation  for  the  entire  amount  stated, 
or  whether  it  is  described  as  separate  parcels,  with  the  quantity  and 
valuation  of  each  separately  stated;  and  in  fact  where  the  tract 
comprises  different  parcels,  some  cultivated  and  others  not,  with 
very  valuable  improvements  upon  some  and  other  portions  unim- 
proved, it  would  seem  to  be  at  least  convenient  for  the  assessors 
to  value  each  parcel  separately,  and  an  owner  whose  land  was  thus 

Digitized  byCjOOQlC 


Sup.   Ct)  PBOPLB  v.  HOWBLU  491 

assessed  wotild  be  able  by  an  inspection  of  the  roll  to  determine 
much  more  accurately  the  basis  adopted  by  the  assesscurs  in  valuing 
his  property.  No  claim  is  made  here  that  the  assessors  failed  to 
comply  with  the  forms  prescribed  by  the  state  tax  commissioners. 
It  seems  clear,  therefore,  that,  imless  something  is  to  be  read  into 
the  tax  law,  the  relator  has  failed  to  point  out  any  illegality  in  the 
mode  of  assessment  adopted  in  this  case.  But  it  is  claimed  that 
section  147  of  the  consolidated  school  law  demonstrates  an  intention 
on  the  part  of  the  Legislature  that  the  rule  of  assessment  applying 
to  land  situated  in  two  or  more  towns  or  tax  districts  should  apply 
to  land  situated  in  two  or  more  school  districts.  It  is  to  be  observed 
that  the  provisions  of  the  consolidated  school  law  relating  to  as- 
sessments prescribe  a  rule  to  govern  the  school  trustees  who  are 
made  the  assessing  officers,  and  in  no  respect  attempts  to  define  the 
duties  of  town  assessors ;  the  only  duties  imposed  upon  town  as- 
sessors in  respect  to  school  districts  being  that  contained  in  section 
39  of  the  tax  law,  which  provides  for  the  apportionment  by  them 
of  the  valuation  of  railroad,  telegraph,  telephone,  and  pipe  line 
companies  between  school  districts.  School  district  trustees  are 
required  to  ascertain  the  valuations  of  taxable  property  so  far  as 
possible  from  the  last  assessment  roll  of  the  town,  and  land  lying 
in  one  body  and  occupied  by  the  same  person  shall  be  assessed  in 
the  district  in  which  such  occupant  resides,  "if  assessed  as  one  lot 
on  the  last  assessment  roll  of  the  town  after  revision  by  the  as- 
sessors." This  plainly  contemplated  that  such  land  might  not  in 
all  cases  be  assessed  as  one  lot  on  the  assessment  roll  of  the  town. 
This  statute  was  clearly  not  intended,  therefore,  to  give  the  owner 
the  absolute  right  to  be  assessed  and  pay  taxes  only  in  the  school 
district  in  which  he  resided,  on  the  theory,  as  claimed  by  the  relator, 
that  there  he  had  a  right  to  vote.  In  general,  the  location  of  the 
land,  and  not  the  residence  of  the  owner,  determines  where  it  shall 
be  taxable,  and  the  provisions  respecting  parcels  situated  in  two  or 
more  tax  districts  were  adopted  only  for  the  purpose  of  preventing 
confusion  and  possible  assessment  in  more  than  one  place,  and, 
except  so  far  as  the  statute  provides  a  different  rule,  land  is  liable 
to  taxation  in  the  district  where  situated,  whether  it  be  a  school 
district  or  a  tax  district  as  defined  by  the  statute,  and  the  provisions 
of  the  consolidated  school  law  referred  to  were  clearly  adopted  so 
that  school  trustees,  in  assessing  land  in  their  respective  districts, 
should  follow  so  far  as  possible  the  method  of  assessment  adopted  by 
the  town  assessors,  thereby  assuring  a  uniform  rule  of  assessment, 
and  the  avoidance  of  the  possibility  of  land  being  assessed  in  more 
than  one  district.  This  is  made  still  more  clear  by  reference  to  the 
provisions  of  the  Revised  Statutes  relating  to  common  schools,  as 
originally  adopted.  Section  76,  tit.  2;  c.  15,  pt.  1,  of  the  Revised 
Statutes  of  1829,  provides : 

**In  making  cnst  a  tax  list,  the  trustees  shall  apportion  the  tax  on  all  the 
taxable  inhabitants  within  the  district,  according  to  the  valna^ous  of  the 
taxable  property  which  shall  be  owned  or  possessed  by  them,  at  the  time  of 
making  out  the  list  within  the  district,  or  which  being  intersected  by  the 
boundaries  of  the  district,  shall  be  so  owned  or  possessed  by  them,  partly  lu 
such  district  and  partly  in  any  adjoining  district.'* 
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It  Will  thus  be  seen  that  by  this  provision  land  lying  in  one  body 
and  in  more  than  one  school  district  was  to  be  assessed  by  the 
trustee  in  the  district  where  the  occupant  resided,  and  this  was  not 
made  to  depend  in  any  respect  upon  the  mode  of  the  town  assess- 
ment. The  change  in  the  statute  indicates  an  intention  to  make 
the  school -assessment  comply  as  nearly  as  practicable  with  the 
mode  of  the  town  assessment,  and,  instead  of  strengthening  the 
position  of  the  relator,  tends  strongly  to  indicate  that  the  town  as- 
sessors were  not  required  to  assess  the  land  to  the  relator  as  one 
parcel. 

As  the  mode  of  assessment  adopted  by  the  respondents  was  not 
illegal,  the  writ  was  properly  dismissed,  and  the  final  order  appealed 
from  should  be  affirmed,  with  costs.    All  concur. 


MBNZIBS  T.  INTERSTATE  PAVING  00. 
(Supreme  Ooort,  AppeUate  Division,  Second  DepartmeDt    June  29,  1005.) 

MUNICTPAL  OOBPORATIONB— DBFECTITS   StRKETS— INJURIES  TO   TEAVKLKB— EVI- 
DENCE. 

A  perscKi  suing  for  injuries  alleged  to  have  been  caused  by  reason 
of  a  defective  street  cannot  recover  on  showing  the  defect,  and  a  fall  in 
proximity  thereto,  without  showing  that  the  fall  was  caused  by  the  defect. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Marie  R.  Menzies  against  the  Interstate  Paving  Com- 
pany. From  a  judgment  for  plaintiflF,  and  from  an  order  denying 
a  motion  for  a  new  trial,  defendant  appeals.     Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS, 
RICH,  and  MILLER,  JJ. 

M.  W.  Van  Auken,  for  appellant 
Ferdinand  E.  M.  Bullowa,  for  respondent. 

MILLER,  J.  The  plaintiflF  has  recovered  a  judgment  for  person- 
al injuries  alleged  to  have  resulted  from  a  fall  caused  by  a  defective 
sidewalk  or  crosswalk  at  the  intersection  of  two  city  streets.  It 
appears  that  the  defendant  paving  company  was  engaged  in  tearing 
up  the  street,  preparatory  to  paving,  pursuant  to  a  contract  with  the 
city ;  that  the  stones  forming  the  crosswalk  had  been  loosened  and 
somewhat  displaced ;  and  that  a  hole  2J^  feet  in  depth  from  the  sur- 
face of  the  sidewalk  had  been  formed  in  the  gutter  at  or  near  the 
place  where  the  plaintiflF  fell.  But  it  does  not  appear  that  the  plain- 
tiflF's  fall  was  occasioned  either  by  her  stepping  into  this  hole  or 
stumbling  against  the  loosened  stones.  Both  she  and  her  husband, 
who  was  with  her,  testify  that  they  did  not  know  what  caused  her 
to  fall.  The  record  discloses  a  fall  in  close  proximity  to  defects  in 
the  crosswalk,  with  the  plaintiflf  in  court  and  utterly  failing  to  shed 
any  light  on  the  cause  of  such  fall.  The  fact  that  a  defective  con- 
dition of  the  street  might  have  caused  the  accident  is  not  suflScient. 
If  the  plaintiflF  could  not  account  for  it,  certainly  a  jury  should  not 
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ht  permitted  to  speculate,  and,  without  some  evidence  showing 
more  than  a  mere  possibility,  it  was  error  to  submit  the  case  to  the 
jury. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial 
{panted ;  costs  to  abide  the  event.    All  concur. 


MBNZIBS  V.  CITY  OF  NEW  YORK. 
(Supreme  Court,  Appellate  Diylslon,  Second  Department    June  29,  1906.) 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Marie  R.  Menzies  against  the  city  of  New  York.  From 
a  judgment  for  plaintiff,  defendant  appeals.     Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  TENKS, 
RICH,  and  MILLER,  JJ. 

John  J.  Delany,  Corp.  Counsel  (James  D.  Bill,  and  James  W. 
Covert,  of  counsel),  for  appellant. 

Ferdinand  E.  M.  Bullowa,  for  respondent 

PER  CURIAM.    Judgment  and  order  reversed,  and  new  trial 

S anted,  costs  to  abide  the  event,  on  the  authority  of  Menzies  v. 
terstate  Paving  Co.  (decided  herewith)  94  N.  Y.  Supp.  492. 


AMEBIOAN  GOLORTYPB  00.  v.  JAMES  REILLT'S  SONS  00. 
(Supreme  Ck>urt,  Appellate  Term.    June  26,  1905.) 

llLacTBicTrT— NsGUGEnoB— EviDKNOB— SumcnNOT. 

Defendant  agreed  to  wire  and  Install  a  new  motor  for  plalntifTs  print- 
ing press.  After  defendant  had  Installed  the  motor,  and  made  connec- 
tions so  that  it  would  actuate  the  press,  defendant's  electrician,  who  was 
a  nonprofessional  pressman,  started  It  up  In  the  absence  of  plaintiff  or 
his  representatives,  and  saw  everything  running  all  right,  and  then  in- 
creased the  speed  gradually  until  It  was  running  at  full  speed,  when  some- 
thing about  the  press  broke.  Defendant  did  not  furnish  the  motor  and 
was  not  requested  to  test  it  Hel^,  that  defendant  was  liable  for  the 
damage  to  the  press. 

Scott,  P.  J.,  dissenting. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  the  American  Colortype  Company  against  the  James 
Reilly's  Sons  Company.  From  a  judgment  in  favor  of  plaintiff, 
defendant  appeals.    Affirmed. 

Argued  before  SCOTT,  P.  J.,  and  DUGRO  and  MacLEAN,  JJ. 

H.  Schieffelin  Sayers,  for  appellant. 

Walter  D.  Makepeace  (Roy  C.  Gasser,  of  counsel),  for  respond- 
ent 

MacLEAN,  J.  The  defendant  admits  so  much  of  the  plaintiff's 
complaint  as  alleges  that  the  defendant  agreed  to  wire  and  install 
a  motor  and  connect  the  same  with  a  certain  press  in  the  printing 
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room  of  the  plaintiff.  The  plaintiff  further  alleges  that  ftie  defend- 
ant so  negligently  turned  on  the  electric  power  while  the  press, 
dynamo,  and  motor  were  in  his  hands,  and  at  the  time  when  none 
of  the  plaintiff's  employes  were  present,  and  so  negligently  conduct- 
ed the  work  of  installation,  that  it  was  damaged.  The  trial  justice 
found  the  facts  to  be  as  alleged  by  the  plaintiff,  and  accordingly 
rendered  judgment  in  its  fa-^or,  and  was  justified  in  so  doing,  for 
the  electrician  employed  by  the  defendant,  and  called  as  witness  by 
the  plaintiff,  testified  that: 

''The  plaintiff  bad  supplied  a  new  motor,  and  I  had  to  wire  it  ^  *  * 
I  connected  the  new  motor  to  the  press  by  a  belt — ^the  same  belt  that  was 
there  before.  I  started  the  press.  *  *  *  I  then  started  It  at  the  first 
speed ;  that  is,  the  slowest  After  I  started  it  at  slow  speed,  I  losked  over 
everything  to  see  If  It  was  running,  while  it  was  running.  *  *  •  When  I 
saw  everything  running  all  right,  I  speeded  it  up  to  the  next  speed.  Then 
I  gradually  increased  the  speed  notch  by  notdi,  to  see.  That  is  what  I  did. 
I  increased  the  speed  until  something  broke  In  tbe  press.  ♦  ♦  •  It  was 
running  at  fvdl  speed.  After  the  break  occurred  I  left  the  building.  I  looked 
at  the  press  and  saw  it  was  damaged.  ^  ^  *  I  am  not  a  professional 
pressman." 

That  he  testified  for  the  defendant  that  his  attention  was  not 
called  to  the  fact  that  the  pulley  on  the  new  motor  was  a  different 
sized  pulley  from  that  on  the  old  motor  would  seem  of  no  importance, 
notwithstanding  another  of  defendant's  witnesses  testified,  when 
asked  if  he  could  tell  with  reasonable  certainty  what  might  have 
caused  this  break,  "The  only  thing  that  I  can  see  or  know  of  would 
be  the  increased  size  of  the  pulley,  which  increased  the  run  of  the 
press,"  for,  when  the  defendant  had  installed  the  new  motor,  and 
made  the  connections  so  that  it  would  actuate  the  press,  and  his 
electrician  had  started  it  up,  and  "saw  everything  running  all  right," 
he  had  certainly  done  all  that  he  agreed  to  do,  and^  not  having^  fur- 
nished the  new  motor,  was  not  called  upon  to  test  it,  unless  request- 
ed so  to  do— particularly  by  one  a  self-confessed  nonprofessional 
pressman. 

The  juilgment  should  be  affirmed. 

DUGRO,  J.,  concurs. 

SCOTT,  P.  J.  (dissenting).  I  am  unable  to  find  in  the  case  any 
evidence  that  the  damage  to  the  press  was  caused  by  an  act  of  neg- 
ligence on  the  part  of  defendant's  employ^.  It  seems  to  have  been 
assumed  by  the  learned  court  that  the  act  of  running  the  motor  at 
full  speed  was  the  sole  cause  of  the  wrecking  of  the  press.  All  that 
is  shown  by  the  evidence  was  that  the  break  was  coincident  with  the 
increase  of  speed,  and  there  is  nothing  to  exclude  the  possibility 
that  there  was  some  defect  in  the  press  itself  which  led  to  the  in- 
jury. The  plaintiff's  contention  appears  to  be  that  the  mere  fact 
of  running  the  motor  at  speed  was  negligent.  Of  this  there  is 
no  proof.  The  plaintiffs  themselves  furnished  both  the  press  and 
the  motor.  All  the  defendant  was  employed  to  do  was  to  make  the 
connection.  It  was  proper  that  defendant  should  test  the  connec- 
tion in  order  to  see  that  it  worked  properly.     If  the  motor  was  too 
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strong  for  the  press,  or  if  there  was  danger  in  running  it  at  speed, 
the  plaintiffs  should  either  have  warned  defendant's  servant  of  the 
danger,  or  should  have  left  an  expert  pressman  to  superintend  and 
oversee  the  testing  of  the  connection.  It  did  neither.  It  had  no 
right  to  assume  that  defendant's  employe  would  know  that  it  was 
safe  to  run  the  motor  at  half  or  three-quarter  speed,  and  dangerous 
to  run  it  at  full  speed. 

Judgment  should  be  reversed  and  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event. 


WASHINGTON  TRUST  CO.  T.  MORSE  IRON  WORKS  ft  DRY  DOCK  CO. 

€t  al. 

(Supreme  Court,  Appellate  Division,  Second  Department    June  23,  1905.) 

1.  GOMDinOflUX.  S^UE— MOBXaAOB  BT  PmCHASSB. 

The  purchaser  in  a  conditional  sale  has  a  mortgageable  interest  in  the 
jwoperty. 

2.  MOBTQAGEfl— AFTEB-ACQXnaXD   PbOPEBTY. 

A  mortgage  may  cover  after-aeqnhred  property. 

[BO.  Note. — ^For  eases  in  point,  see  voL  9,  Cent  Dig.  Chattel  Moctgages* 

8.  Sahib— Record. 

Under  Umts  18B7,  |i.  IS86,  a  418,  I  91,  providing  tiiat  mcnrtgages  by  a 

corporation  on  real  and  personal  property  to  secure  bonds  need  not  be 
reflled  as  chattel  mortgages,  such  a  mortgage  describing  both  real  and 
persona]  property  is  a  lien  on  ^e  personalty,  although  recorded  only  as  a 
BBft]  estate  mortgaga 

4»  SiAlfB^-PBOPigBTT  iMCLXTDCn. 

Where  a  mortgaglf  aecnrlng  eertain  bonds  purported  to  convey  the  real 
estate,  water  rights,  and  dry  dock  of  the  mortgagor,  together  with  all 
the  tenements,  horeditaments,  and  appurtenances  belonging  to  the  prop- 
erty, an  rights  in  real  property,  buildings,  wharves,  piers,  dry  docks, 
wet  dodcB,  floaiting  docks,  and  their  appurtenances,  all  leasehold  rights, 
letters  patent,  and  Ucenass,  and  all  corporate  rights,  including  all  prop- 
erty at  the  time  used  or  to  be  used  in  the  future  in  connection  with  the 
real  estate,  and  belonging  to  the  mortgagor,  whether  attached  to  the 
realty  or  not,  the  mortgage  covered  the  complete  plant  of  the  mortgagor. 

S.  Bams— ATTEB-AcQTjnnsD  Pbopkbtt— Conditional  Sale— Rights  of  Selleb. 
Where  a  mortgage  covers  after-acquired  property,  such  property  ac- 
golred  under  a  cosiditlanal  eale  oomes  under  the  mortgage,  sub;}ect  to  the 
terms  at  the  sale. 

6L   8AllB-*FOBXOL08XrBS. 

Property  sold  by  conditional  sale  became  part  of  a  manufacturing  plant 
which  was  covered  by  a  mortgage  purporting  to  convey  after-acquired 
property.  Before  the  purchase  price  of  the  conditional  sale  was  paid, 
.  the  mortgage  was  foreclosed,  and  the  property  ordered  to  be  sold  free 
from  all  llfsns.  Held,  that  the  seller  in  the  conditional  sale  was  entitled 
to  receive  from  the  proceeds  of  the  foreclosure  the  amount  still  due  on 
the  price. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  the  Washington  Trust  Company  of  the  City  of  New 
York,  as  trustee,  against  th€  Morse  Iron  Works  &  Dry  Dock  Com- 
pany and  others.  From  a  judgment  for  plaintiff,  the  defendant 
named  and  certain  other  defendants  appeal.    Affirmed.  . 
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Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD, 
JENKS,  RICH,  and  MILLER,  JJ. 

David  McClure,  for  appellants  Cooney  and  other  defendants. 

Henry  G.  Ward  (George  M.  Clarke,  on  the  brief),  for  respondent 
Prindle  Engineering  Company. 

JENKS,  J.  This  action  is  to  foreclose  a  mortgage  of  the  corpora- 
tion called  Morse  Iron  Works  &  Dry  Dock  Company,  made  in 
April,  1900,  to  the  plaintiff  trustee,  to  secure  its  bond  issue.  The 
mortgage  in  terms  covered  all  the  mortgagor's  property  and  ap- 
purtenances, acquired  or  to  be  acquired.  The  property  included 
certain  real  estate,  with  water  rights  and  a  dry  dock.  In  Septem- 
ber, 1900,  the  Prindle  Engineering  Company  contracted  with  the 
said  mortgagor  to  construct  and  to  furnish  a  flooding  and  pumping 
plant  for  the  latter's  business.  The  mortgagor  did  not  comply 
with  the  terms  of  payment  for  this  pump,  and  so,  in  February,  1903, 
there  was  made  a  supplemental  agreement  which  provided  for  the 
payment  of  the  balance  by  three  notes,  due  at  different  times.  In 
April,  1903,  the  mortgagor  defaulted  on  its  bonds,  and  in  October, 
1903,  this  action  was  begun.  The  notes  for  the  pump  were  never 
paid,  and  the  Prindle  Company  is  a  defendant  in  this  foreclosure 
suit. 

The  question  upon  this  appeal  arises  from  this  purchase  of  the 
pump,  and  it  is  raised  only  by  certain  other  defendants,  who  are 
respectively  the  trustee  in  bankruptcy  and  certain  of  its  creditors. 
So  far  as  this  question  is  involved,  the  Special  Term  found  as  facts 
that  in  September,  1900,  the  Prindle  Company  contracted  to  furnish 
a  complete  flooding  and  pumping  plant  for  a  certain  dry  dock  then 
under  construction  for  the  mortgagor;  "that  the  said  dry  dock 
is  a  movable,  floating  structure,  rising  and  falling  with  the  tide, 
and  not  affixed  to  the  earth  in  any  way,  but  held  in  place  between 
two  piers  by  side  timbers";  that  the  mortgagor  agreed  to  pay 
$60,000  therefor,  and  also  agreed  that  title  to  the  apparatus  and 
machinery  constituting  said  flooding  and  pumping  plant  should  re- 
main in  the  said  Prindle  Company  until  the  same  was  fully  paid 
for ;  that  thereafter  the  said  Prindle  Company  furnished  and  erected 
said  flooding  and  pumping  plant,  and  the  said  mortgagor  paid  on 
account  of  the  purchase  price  $33,847.86,  leaving  due  $26,152.14; 
that  in  February,  1903,  the  said  parties  entered  into  a  written  agree- 
ment supplemental  to  the  said  agreement  of  September,  1900, 
whereby  the  said  mortgagor  was  to  give  to  the  Prindle  Company 
for  said  balance  three  notes,  each  for  $8,717.38,  payable  respectively 
in  November,  1903,  February,  1904,  and  August,  1904;  that  the 
giving  and  the  acceptance  of  the  notes  was  not  to  be  regarded  as 
payment;  that,  if  default  were  made  in  the  payment  of  any  one  of 
said  notes,  the  whole  outstanding  balance  should  become  immedi- 
ately due  and  payable ;  and  that  until  payment  of  all  of  said  tliree 
notes  the  title  to  the  said  plant  should  remain  in  the  Prindle  Com- 
pany, as  provided  in  the  original  agreement  of  September,  1900.  It 
also  found  that  default  was  made  in  the  payment  of  the  first  of  said 
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notes,  after  due  presentation,  and  that  the  said  flooding  and  pump- 
ing plant  "is  still  in  said  dry  dock,  and  has  long  been  used  therein." 
The  pertinent  conclusions  of  law  are  the  second,  that  the  said 
mortgage  covers  and  is  a  lien  upon  the  property  described  in  terms 
therein,  and  upon  the  real  estate  specifically  described  in  paragraph 
6  of  the  second  amended  complaint,  and  also  upon  the  dry  dock 
and  personal  property  enumerated  in  the  schedule  of  personal  prop- 
erty annexed ;  the  fifth,  that  the  title  to  the  flooding  and  pumping 
plant  installed  by  the  Prindle  Company  is  and  always  has  been  in 
it;  "that  plaintiflF's  mortgage  covers  the  dry  dock  in  which  such 
plant  is  installed,"  and  said  Prindle  Company  is  entitled  to  judg- 
ment; that  out  of  the  funds  realized  upon  the  sale  of  the  property 
covered  by  plaintiflF's  mortgage  there  shall  be  paid  to  said  Prindle 
Company  $26,162.14,  with  interest  from  February  6,  1903,  before 
distribution  of  the  proceeds  of  sale  to  the  holders  of  any  of  the 
bonds;  and  the  sixth,  that  the  property  covered  by  the  mortgage  be 
sold  in  one  parcel,  free  from  any  lien  or  claim  on  the  part  of  the  de- 
fendants (there  was  the  exception  of  one  parcel  of  realty  which  was 
to  be  sold  subject  to  a  certain  mortgage),  and  that  after  payment  of 
the  costs,  allowance  to  the  trustee,  and  costs  of  the  sale,  there  should 
be  paid  the  said  amount  due  to  the  Prindle  Company.  No  excep- 
tions were  filed  to  any  of  the  findings  of  fact  which  dealt  with  this 
question  of  the  purchase  and  use  of  the  pumping  plant.  Exceptions 
were  filed  to  the  second,  third,  fifth,  and  sixth  conclusions  of  law. 

The  contention  of  the  learned  counsel  for  the  appellants  is 
against  the  provision  of  the  decree  which  aflFords  payment  of  the  bal- 
ance due  to  the  Prindle  Company.  I  understand  that  there  is  no 
quarrel  with  the  determination  as  to  its  title  to  the  plant,  and  to  its 
right  to  any  separate  remedy  which  it  has,  based  upon  the  terms 
of  the  sale,  and  the  default  of  the  mortgagor  in  its  payments  under 
the  contract.  Obviously  the  decree  is  based  upon  the  theory  that 
the  mortgage  covered  the  interest  of  the  mortgagee  in  the  plant, 
and  that  it  was  the  wisest  course  .to  sell  all  of  the  property  covered 
by  the  mortgage  in  one  parcel,  free  from  all  liens  and  the  like,  but 
tnat  in  such  event  the  Prindle  Company  was  entitled  to  the  payment 
from  the  proceeds  of  the  sale  of  the  balance  due  upon  the  purchase 
price,  before  any  application  of  such  proceeds  to  the  payment  of  the 
bondholders  or  any  other  creditors. 

It  would  seem  inequitable  that  the  mortgagee  or  other  creditors 
should  receive  the  benefit  of  a  sale  which  comprised  the  property 
of  the  Prindle  Company,  without  provision  in  the  first  instance 
for  full  payment  for  that  property.  If  the  policy  of  the  decree  can 
be  sustained  by  law,  I  see  no  reason  why  it  should  be  reversed. 
Follett,  J.,  in  Crane  v.  Turner,  7  Hun,  367,  368,  affirmed  67  N.  Y. 
437,  says : 

"Any  present  Interest,  legal  or  equitable,  In  real  or  personal  property, 
which  can  be  the  subject  of  a  sale,  may  be  the  subject  of  a  mortgage.  1  Bil- 
liard on  Mortgages,  c.  1,  |  4;  4  Kent's  Oom.  li^.** 

See,  too,  Thomas  on  Mortgages,  53;  Friedman  v.  PhillipSi  84 
App.  Div.  179,  82  N.  Y.  Supp.  96. 
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I  think  that  under  the  conditional  sale  the  purchaser  had  a  mort- 
gageabk  interest  in  this  pumping  plant.  I  think,  also,  that  the 
mortgagor  could  execute  a  mortgage  which  contemplated  and  cov- 
ered its  after-acquired  property.  New  York  Security  Co.  v.  Sara- 
toga Gas  Co.,  88  Hun,  569,  587  eft  seq.,  34  N.  Y.  Supp.  890,  affirmed 
on  opinion  below  167  N.  Y.  689,  51  N.  E.  1092;  Piatt  v.  New  York 
&  Sea  Beach  R.  Co.,  9  App.  Div.  87,  41  N.  Y.  Supp.  42,  affirmed 
153  N.  Y.  670,  48  N.  E.  1106;  Benjamin  v.  Elmira,  Jefferson  & 
Canandaigua  R.  Co.,  49  Barb.  441,  affirmed  54  N.  Y.  676 ;  Halmy  v. 
Marshall,  10  H.  of  L.  191,  cited  in  Jones  on  Mortgages,  §  152.  I 
agree  with  the  learned  judge  at  Special  Term  that  "the  mortgage  is 
a  lien  on  the  personal  property  of  the  mortgagor,  notwithstanding 
it  was  recorded  only  as  a  real  estate  mortgage.  Such  appears  to  be 
the  effect  of  section  91  of  the  Hen  law  (Laws  1897,  p.  536,  c.  418)."  And 
I  also  agree  with  the  learned  judge  that  "upon  the  whole  case,  con- 
sidering the  financial  scheme  on  which  the  securities  were  issued, 
and  the  launching  of  the  new  enterprise,  the  bondholders  had  a  right 
to  look  to  the  complete  plant,  and  such  was  the  intention  of  the 
mortgage  or  deed  of  trust.*'  The  granting  clause  of  the  mortgage 
concludes : 

"Together  with  aU  and  lingular  the  tenements,  hereditaments  and  appur- 
tenances, belonging  to  the  property  hereby  conveyed,  or  In  any  wise  thereto 
belonging,  and  the  Feverslons,  remainders,  incomes,  rents.  Issues  and  profits 
thereof,  and  also  all  the  estate,  right,  title,  interest  prop^ty,  possession,  elaim 
and  demand  whatsoever,  as  well  in  law  as  in  equity  of  the  party  of  the  first 
part  of.  In  and  to  the  same  and  any  and  every  part  thereof,  with  the  ap- 
purtenances; and  also  all  and  every  other  estate,  right,  title  and  Interest 
In  and  to  the  real  property,  buildings,  wharves,  piers,  dry  docks,  wet  docks, 
floating  docks  and  their  appurtenances,  as  the  said  party  of  the  first  part  may 
hereafter  acquire,  and  in  all  leasehold,  leases  and  rights  under  leases,  letters- 
patent  and  licenses  thereunder  now  held  or  hereafter  acquired,  and  in  all 
corporate  rights,  privileges  and  franchises  which  the  said  company  now  has 
or  hereafter  may  or  shall  acquire,  possess  or  eKerdse.** 

And  the  mortgagor  covenanted: 

"Said  company  shall  from  time  td  time  during  the  continuanoe  at  this 
trust  and  mortgage  make,  execute  and  deliver  all  such  further  instruments 
and  conveyances  as  may  be  necessary  to  vest  in  said  trustee  and  its  succes- 
sor or  successorB  the  within  described  and  all  subsequently  acquired  property 
and  rights  of  property,  of  a  similar  nature  and  description  to  that  above  men- 
tioned, to  facilitate  the  execution  of  said  trust" 

Further,  paragraph  14  of  the  instrument  provides : 

"The  property  hereby  conveyed  or  intended  so  to  be,  and  any  and  all  other 
property  now  or  hereafter  used,  or  to  be  used  in  connection  with  said  real 
estate  and  belonging  to  the  said  company,  whether  attached  to  said  realty 
or  disconnected  therefrom,  or  partly  attached  and  partly  disconnected,  shall 
foe  real  estate  for  all  the  purposes  of  the  instrument,  and  shall  be  held  and 
taken  to  be  fixtures  and  appurtenances  of  the  said  mortgaged  premises  and 
part  thereof,  and  are  to  be  used  and  sold  therewith  and  not  separately  there- 
from." 

See,  too.  Gates  v.  De  La  Mare,  142  N.  Y.  307,  37  N-  E.  121; 
McRea  v.  Central  Nat  Bank,  66  N.  Y.  489. 

But  the  property  came  under  the  mortgage  subject  to  the  terms 
of  the  conditional  sale.    Jones  on  Mortgages,  §  15&;    Conian  v. 
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Lakey,  80  N.  Y.  345;  McFadden  v.  Allen,  134  N.  Y.  489,  491,  32  N. 
E.  21,  19  L.  R.  A.  446;  Haven  v.  Emery,  33  N.  H.  66;  Goodwin  v. 
May,  23  Ga.  205 ;  New  Orleans  Railroad  v.  Mellen,  12  Wall.  362, 
20  L.  Ed.  434.;  Taylor  v.  Trustees,  11  West.  Jur.  337,  349 ;  Jones  on 
Corp.  Bonds  &  Mortgages,  118;  Mott  v.  Havana  National  Bank, 
22  Hun,  357;  Sayles  v.  National  Water  Purifying  Co.  (Sup.) 
16  N.  Y.  Supp.  555,  affirmed  141  N.  Y.  603,  36  N.  E.  740.  Jon^s  on 
Mortgages,  supra,  says : 

"Property  Bubeequently  accjuired  under  a  conditional  sale  comes  under  the 
mortgage  subject  to  the  terms  of  sudh  sale." 

In  CoGDian  v.  Lakey,  supra,  the  court,  per  Church,  C.  J.,  say : 

"The  yendoTS'  rights  are  secured  l^  a  law  higher  tlian,  and  independent  of, 
the  statute.  They  grow  out  of  the  transaction  itself,  and  are  not  dependent 
entirely  upon  the  act  of  the  corporation  in  creating  a  lien,  but  arise  from  the 
act  of  the  vendors  in  transferring  the  property,  subject  to  the  payment  of  the 
purchase  money,  and  are  secured  by  the  rule  which  protects  OQuitable  liens 
ct  vendors,  and  which  courts  will  be  astute  to  enforce,  in  order  to  effectuate 
the  real  intent  ^f  rthe  parties,  and  require  them  to  do  whatever  is  necessary 
to  conform  their  acts  to  the  essential  iiature  of  the  transaction." 

In  McFadden  v.  Allen,  supra,  the  court,  per  Follett,  C.  J.,  say: 

"A  mortgagee  of  real  property  is  entitled  to  have  his  lien  respected  as  to 
all  that  was  really  when  he  accepted  the  security ;  also  as  to  all  accession 
to  the  realty,  .save,  perhaps,  when  the  accession  is  made  under  an  arrange- 
ment with  the  party  that  its  purchase  price  or  expense  shall  be  secured  and. 
is  secured  by  a  lien  thereon." 

There  is  nothing  in  the  record  to  show  that  the  defendant  trustee 
in  bankruptcy  and  these  other  creditors,  who,  as  I  have  said,  are 
the  sole  appellants,  are  without  the  rule  laid  down,  even  as  to  bona 
fide  purchasers,  in  Austin  v.  Dye,  46  N.  Y.  600,  and  Comer  v.  Cun- 
ningham, 77  N-  Y.  391,  33  Am.  Rep.  €2^,  or  within  the  limitation. 
of  the  rule  laid  down  in  Spring  v.  Short,  90  N.  Y.  538.  See,  too^ 
Thomas  on  Mortgages,  p.  47. 

The  contention  that  the  conditional  contract  was  not  filed  as  re- 
quired by  section  112  of  the  lien  law  is  met  by  Graves  Elevator  Co. 
V.  Callanan,  11  App.  Div.  301,  42  N.  Y.  Supp.  930. 

The  learned  and  able  counsel  for  the  appellants  writes  in  his 
points : 

'The  Prlndle  Oompany*s  rights  are  In  the  property  to  which  it  claims  andl 
has  been  found  to  have  title,  but  It  is  not  entitled  to  the  enforcement  in  this: 
action  of  Its  legal  rights  against  the  Morse  Company." 

But  the  mere  finding  that  title  was  still  in  the  Prindle  Company 
under  the  conditional  sale  is  not  necessarily  exclusive  of  tlie  exist- 
ence of  a  mortgageable  interest  therein  of  the  Morse  Company; 
and  if  that  mortgageable  interest  has  been  mortgaged,  and  the  prop- 
erty inclusive  of  the  property  sold  by  the  Prindle  Company  is  to 
be  sold  free  of  all  liens,  I  see  no  legal  reason  why  the  court  of  equity^ 
cannot  make  provisioti  in  this  action  for  a  discharge  of  the  equitable 
lien  of  the  Prindle  Company,  as  it  has  done.  Older  v.  Russell,  8^ 
App.  Div.  516,  40  N.  Y.  Supp.  892 ;  Metropolitan  Trust  Co.  v.  Tona- 
wanda,  etc.,  R.  Co.,  18  Abb.  N.  C.  368 ;  Jacobie  v.  Mickle,  144  N.  Y. 
237,  39  N.  E-  66;   Brown  v,  Volkening,  64  N.  Y.  76;    Brown  v. 
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Keeney  Settlement  Cheese  Ass*n,  69  N.  Y.  242.  In  Metropolitan 
Trust  Co.  V.  Tonawanda,  etc.,  R.  Co.,  18  Abb.  N.  C.  368,  the  court, 
per  Bradley,  J.,  say  at  page  378 : 

"While  the  defendant  Is  not  a  necessary  party  defendant  to  the  action  for 
the  foreclosure  of  the  plaintiff's  mortgage,  and  the  defendant's  cause  of  ac- 
tion may  not  arise  out  of  the  contract  or  transaction  set  forth  in  the  com- 
plaint as  the  foundation  of  the  plaintiff's  claim,  It  seems  to  be  connected  with 
the  subject  of  the  action.  The  requisite  of  connection  of  the  defendant's 
cause  of  action  with  the  subject  of  the  plaintiff's  action  is  not  defined  or  re- 
stricted by  the  provisions  of  the  statute.  There  must  only  be  some  connec- 
tion. And  it  has  been  said  that  it  'must  have  such  relation  to  and  connection 
with  the  subject  of  the  action  that  it  will  be  just  and  equitable  that  the  con- 
troversy between  the  parties  as  to  the  matters  alleged  in  the  complaint  and 
in  the  counterclaim  should  be  settled  in  one  action  by  one  litigation.'  Car- 
penter Y.  Manhattan  Life  Ins.  Co.,  93  N.  Y.  552,  556." 

The  proposition  of  the  learned  counsel  for  the  appellants  is  either 
that  the  Prindle  Company  should  retake  its  pumping  apparatus 
or  litigate  its  claim  for  the  balance  of  the  purchase  price,  and  simply 
relegates  the  purchaser  to  a  retaking  of  the  plant  after  its  long  use 
and  with  its  consequent  depreciation,  or  in  pursuing  a  debtor 
stripped  of  all  means  of  payment;  and  this  is  advanced  only  in  the 
interest  of  general  creditors,  whose  claims  appear  as  subsequent  to 
the  mortgage,  and  the  trustee,  who  has  not  excepted  to  the  fore- 
closure of  his  interest  in  all  of  the  property  covered  by  the  mort- 
gage. 

The  judgment  must  be  affirmed,  with  costs.    All  concur. 


ATKINS  V.  NEW  YORK  CITY  RT.  00. 
(Supreme  Court,  Appellate  Term.    June  22,  1905.) 

Stbbet  Ratlboads— Opesation—Injubt  to  PASScNGiBr— Instbuctions. 

An  instruction,  in  an  action  against  a  street  railway  company  for  In- 
juries to  a  passenger  while  alighting  from  a  car,  that  the  omipany  was 
bound  to  carry  passengers  safely  and  to  use  the  utmost  care  and  skill 
of  a  cautious  person  in  doing  so,  was  erroneous. 

[Ed.  Note. — For  cases  in  point,  see  voL  9,  Cent  Dig.  Carriers,  U  1087, 
1089-1091.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Mary  Atkins  against  the  New  York  City  Railway 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed. 

Argued  before  SCOTT,  P.  J.,  and  MacLEAN  and  DUGRO,  JJ. 

William  E.  Weaver,  for  appellant. 
Warren  Bigelow,  for  respondent. 

PER  CURIAM.  In  this  action  to  recover  damages  for  personal 
injuries  claimed  to  have  been  caused  by  the  negligence  of  the  de- 
fendant  while  the  plaintiff  was  in  the  act  of  alighting  from  one  of 
its  cars,  the  trial  justice,  at  the  request  of  the  plaintiff,  charged  the 
jury  "that  the  railroad  is  bound  to  carry  passengers  safely,  to  use 
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the  utmost  care  and  skill  of  a  cautious  person  in  doings  so/'  and  the 
defendant  excepted.  This  was  error  (Stierle  v.  Union  Ry.  Co.,  156 
N.  Y.  70,  50  N.  E.  419)  calling  for  a  reversal  of  the  judgment  en- 
tered upon  the  verdict  of  the  jury  in  favor  of  the  plaintiff. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 


SROKA  v.  FRANKFORT  AMERICAN  INS.  00.  OF  NEW  YORK. 
(Supreme  Court,  Appellate  Term.    June  22,  1905.) 

INSUBANOE— INJTTSIBS     DUBIRO     CON8TBX7CnON     OF     BUILDINQ— "CONTINGENT 

Liabilitt"  of  Owner. 

A  policy  insuring  the  owner  of  a  building  In  process  of  erection  against 
loss  from  common-law  or  statutory  liability  arising  from  the  ''contingent 
Uabllity"  of  the  assured,  as  owner,  for  damages  on  account  of  injuries 
accidentally  suffered  by  any  person  in  connection  with  and  during  the 
conafruction  of  the  building  for  an  act  or  negligence  of  any  contractor 
or  subcontractor,  imposes  no  liability  on  the  insurer. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Louis  Sroka  against  the  Frankfort  American  Insur- 
ance Company  of  New  York.  From  a  judgment  for  defendant, 
plaintiff  appeals.    A£5rmed. 

Argued  before  SCOTT,  P.  J.,  and  DUGRO  and  MacLEAN,  JJ. 

Durack  &  Brand  (Otto  H.  Droege,  of  counsel),  for  appellant. 
William  A.  Jones,  Jr.,  for  respondent. 

SCOTT,  P.  J.  We  find  ourselves  compelled,  with  much  regret, 
to  affirm  this  judgment.  The  action  is  upon  a  policy  of  insurance 
purporting,  unless  carefully  read,  to  insure  the  owner  of  premises 
against  accidents  happening  during  the  erection  of  a  building,  but 
which,  in  fact,  is  so  skillfully  worded  as  to  insure  him  only  against 
claims  for  which  he  would  in  no  event  be  liable.  The  policy  itself 
is  not  printed  in  the  case  on -appeal,  but  there  is  no  dispute  as  to  its 
terms.  As  stated  in  the  complaint,  the  defendant  undertook  to  in- 
sure the  plaintiff  "against  loss  from  common-law  or  statutory  li- 
ability arising  from  the  contingent  liability  of  the  assured  as  owner 
of  said  buildings  for  damages  on  account  of  bodily  injuries  ac- 
cidentally suffered  by  any  person  whatsoever  in  connection  with  and 
during  the  reconstruction,  alteration  or  repairs  of  the  building  above 
mentioned  *  *  *  caused  by  the  act  or  negligence  of  any  con- 
tractor or  sub-contractor  engaged  in  the  reconstruction  or  altera- 
tion of  the  said  building."  This  somewhat  elaborate  verbiage  is 
undoubtedly  well  calculated  to  induce  a  belief  in  the  mind  of  a  lay- 
man, unskilled  in  the  law,  that  he  is  obtaining  an  insurance  against 
something  in  return  for  the  premium  he  pays.  Really,  however, 
the  words  arc  meaningless.  The  insurance  is  against  "contingent 
liability"  for  the  act  or  negligence  of  a  contractor  or  subcontractor. 
There  is  no  such  liability  known  to  the  law.  The  owner  may  be 
liable  in  a  given  case  for  the  result  of  an  accident,  but  his  liability 
in  such  a  case  will  be  original,  and  not  contingent.    The  defendant's 
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counsel  m  his  brief,  in.  a  natural  effort  to  show  that  hia  client  really 
^ve  something  in  return  for  the  premium  which  it  received  from 
plaintiflE,  suggests  that  the  policy  is  intended  to  cover  the  cost  of 
investigating  claims  and  defending  actions  when  the  owner  is 
wrongfully  sued  for  injuries  caused  by  the  contractor  or  bis  work- 
men while  engaged  in  the  construction  of  buildings,  or  ia  joined  as 
a  codefendant  with  such  contractora.  It  is  not  quite  apparent  why 
the  defendant  admits  even  so  much  liability,  unless  it  be  for  mere 
shame's  sake,  in  order  to  avoid  the  appearance  of  having  given 
nothing  for  the  premium  received.  Even,  the  nonexistent  "con- 
tingent liability"  against  which  the  policy  purports  to  insure  the 
plaintiff  is  limited  to  such  as  is  his  "common-  law  or  statutory  li- 
ability." We  do  not  understand  that  the  expense  of  defending  an 
unfounded  claim  is  either  a  "comjnoa  law  oir  statutory  liability" 
arising  out  of  any  contingent  liability  for  the  negligence  of  an  in- 
dependent contractor.  The  plight  of  an  rnsitred  under  sucha  policy 
is  all  the  worse  because,  assuming  that  fie  is  insured  against  some- 
thing, he  naturally  commits  the  defense  of  any  action  to  his  insurer. 
In  such  a  case  the  interest  otHte  insurer  is^tbat  a  judgment  shall  go 
against  the  owner,,  because  it  can  oiriy  so  run  if  it  he  made  to  appear 
that  he  was  himself  negligent,  and  then  the  judgment  itself  becomes 
conclusive  evidence  that  the  insurer  is  not  liable  oft  its  poGcj.  It 
seems  to  us  entirely  ctear  that  the  defendant  took  plaintiff's  money 
and  gave  him  in  return  a  document  pnrporting  to  be  a  policy  of  in- 
surance which  in  fact  insured  him  against  nothing...  We  can,  how- 
ever, afford  him  no  relief  in  this  action.  In  bringing  the  action,  he 
stands  upon  the  policy,  and  thereby  affirms  it.  His  loss,  does  not 
fall  within  its  terms,  and  he  may  not  therefore  recover.  Rosen- 
.bloom  V.  Travelers'  Tns.  Co.,  3S  Misc.  Rep.  744^  79  N.  Y.  Supp,  1135. 
Judgment  affirmed,  with  costs. 

DUGRO,  J.,  concurs. 

MacLEAN,  J.  Upon  the  decision  of  this  court  in  Rosenbloom  v. 
Travelers'  Ins.  Co.,  38  Misc.  Rep.  TU,  78  N.  Y.  Supp.  HOT,  the 
judgment  herein  must  be  affirmed. 


SOLOMON  V.  COHBW. 

(Supreme  Govrt,  Appellate  Term.    Jane  29;  180&> 

1.  Pbokibsoby  Notes— Liabilitt  of  Indobbeb— Notice  ov  Dishoitob. 

In  an  action  hj  the  holder  of  a  promissory  note  against  an  Indoraer, 
failure  of  plaintiff  to  show  that  ttmely  notice  of  dishanor  was  glT«n  de- 
fendant precludes  recoTery. 

%  Same— Time  of  Giving  Notice. 

Under  Negotiable  Instrument  Law,  Lawa  I8d7,  p^  741^  c.  612,  |  174,  re- 
quiring notice  of  dishonor,  if  given  at  the  place  of  business  of  the  person 
to  receive  the  same,  to  be  before  the  close  of  business  hours-  on  the'  day 
following  the  dishonor,  notice  to  an  indoirser  that  the  note  bad  not  been 
paid,  given  two  or  three  days  after  it  wm  due,  was  too  bite. 
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3.  Same— ArriDAViT  of  Nonbeceipt  of  Notice— Notabt'b  Cebtificatb— Pbe- 

SmCPTIOlTB. 

Under  Code  Oiv.  Proc.  ^  923,  providing"  tliat  a  notary's  certificate  of 
presentment  and  nonpayment  of  a  note,  and  service  of  notice  thereof, 
Is  presumptive  evidence  of  the  facts  certifled,  unless  the  party  against 
whom  it  is  offered  luw  served  on  the  adverse  party  an  affidavit  t]9MA  ha 
has  not  received  notice  of  nonpayment,  the  oolj  efEect  of  failure  ta  serve 
such  affidavit  is  to  render  the  notary's  certificate  presumptive  evidence 
of  the  matters  therein  stated. 

4.  Same— Notabt'b  Gxbtifioatb— Sxtfficzenoy. 

A  notary's  certificate^  mer^  certifying  to  preseotatleo  and  nonpay- 
ment, and  not  stating  that  notice  of  dishonor  was  given  or  sent  an  io- 
dorser,  is  insufficient 

Appeal  from  Municipal  Court,  Borough  of  Manhatlan,  Fourth 
District. 

Actioii  by  Samuel  Solomon  against  Max  Cohen,  impleaded. 
Judgment  for  plaintiff,  and  defendant  appeals.    Revevaed. 

Argued  before  SCOTT,  P.  J.,  and  DUGRO  and  MacLEAN,  JJ. 

Jacob' Levy,  for  appellant. 
Max  Franklin,  for  respondeat. 

SCOTT,  P.  J.  This  is  an  action  by  the  holder  of  a  promissory 
note  against  an  indorser.  The  defendant  denies  his  signature,  bat 
the  justice  found  against  him,  and  with  that  finding  we  find  no  oc- 
casion to  differ. 

There  is»  however,  an  insuperable  objection  to  a  recovery  by 
plaintiff",  and  this  is  found  in  the  failure  of  plaintiff  to  show  that 
timely  notice  of  dishonor  was  given  to  the  appellant.  The  only  evi- 
dence that  notice  of  dishonor  was  given  to  defendant  is  that  of  the 
plaintiff,  who  says  that  he  notified  appellant  that  the  note  had  not 
been  paid  "two  or  three  days  after  it  was  dtre.*'  This  wag  too  late. 
Section  174,  Negotiable  Instrument  Law,  Laws  1897|  p.  741,  c.  612. 
It  is  true  that  5ie  appellant  did  not  file  the  affidavit  provided  for 
by  section  925,  Code  Civ.  Proc  The  only  effect  of  the  failure  to 
serve  such  an  affidavit  is  that  the  notary's  certificate  of  present- 
ment, nonpayment,  and  of  the  service  of  notice  thereof  becomes 
presumptive  evidence  of  the  matters  therein  stated.  If,  therefore, 
the  notary's  certificate  had  contained  a  statement  of  timely  service 
of  notice  of  nonpayment  upon  appellant,  it  would  have  served  to 
prove  presumptively  such  service.  The  certificate,  however,  con- 
tains no  statement  that  notice  of  dishonor  was  given  or  sent  to  ap- 
pellant. It  merely  certifies  to  the  presentation  of  the  note  at  the 
maker's  place  of  business  and  its  nonpayment.  There  is  therefore 
no  evidence  in  the  case  of  notice  to  the  appellant,  except  the  plain- 
tiff's testimony  as  to  the  notice  he  gave,  and  that  was  too  late. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appel- 
lant ta  abide  the  event.    All  concur. 
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CHAMBERS  Y.  OREBNWALD. 

(Supreme  Court,  Appellate  Term.    June  22,  1006.) 

BxJCUTOBS— Pebsowal  Contbacts— Liability  as  Bzeoutob. 

One  cannot  be  sned  as  executor  on  a  contract  made  by  him  personally.         i 
[Ed.  Note. — ^For  cases  in  point,  see  yoL  22,  Cent  Dig.  Executors  and 
Administrators,  H  410-419,  1684.]  I 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth 
District. 

Action  by  Bernard  Chambers  against  Nettie  Greenwald  as  admin- 
istratrix. From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed. I 

Argued  before  SCOTT,  P.  J.,  and  MacLEAN  and  DUGRO,  JJ. 

I.  Henry  Harris,  for  appellant. 

PER  CURIAM.  The  contract  sued  upon  was  a  personal  con- 
tract on  the  part  of  the  defendant,  and  an  action  will  not  lie  against 
her  as  executrix.    Austin  v.  Munroe,  47  N.  Y.  360. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with 
appropriate  costs  in  the  court  below  and  in  this  court. 


HOLLISTER  Y.  DB  FOREST  WIRELESS  TELEGRAPH  00. 

(Supreme  Court,  Appellate  Term.    June  22,  1005.) 

OoKPOBATions— Rights  of  Stookholdkbs— Inspsction  or  Tbahsteb  Boos~ 
DBNiAii— Actions  yob  Psnalty. 

A  recoYery  cannot  be  sustained  under  Stock  Corporation  Law,  Laws 
1802,  p.  1840,  c  688,  I  63 — ^requiring  transfer  agents  of  foreign  corpo- 
rations to  exhibit  the  transfer  book  to  any  stockholder  on  demand,  and 
prescribing  a  penalty  for  failure  to  do  so — ^in  the  absence  of  evidence  that 
the  corporation  is  a  stock  corporation,  and  not  a  moneyed  or  railroad  corpo- 
ration, and  that  It  has  an  office  for  the  transaction  of  business  or  a 
transfer  agent  In  the  state,  and  that  plaintiff  is  a  stockholder. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second 
District. 

Action  by  T.  Lloyd  HoUister  against  the  De  Forest  Wireless 
Telegraph  Company.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.    Reversed. 

Argued  before  SCOTT,  P.  J.,  and  MacLEAN  and  DUGRO,  JJ- 

Francis  X.  Butler,  for  appellant, 
T.  Lloyd  HoUister,  in  pro.  per. 

DUGRO,  J.  Plaintiff  failed  to  show  a  cause  of  action,  among 
other  things,  in  that  he  failed  to  prove  by  competent  evidence  that 
the  defendant  was  a  stock  corporation,  and  had  an  office  for  the 
transaction  of  business  or  a  transfer  agent  in  this  state ;  that  it  was 
not  a  moneyed  or  railroad  corporation;  and  that  he  was  a  stock- 
holder. 
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The  judgment  must  therefore  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  appellant  to  abide  the  event. 

SCOTT,  P.  J.,  concurs. 

MacLEAN,  J.  (concurring).  The  plaintiflF  upon  oral  pleadings 
sought  to  recover  a  penalty  under  section  53  of  the  Stock  Corpora- 
tion Law,  Laws  1892,  p.  1840,  c.  688,  relying  upon  a  certificate  is- 
sued by  the  defendant  to  the  Mutual  Securities  Company,  and  as- 
signed by  the  latter  to  himself.  Among  other  requirements  of  that 
section,  he  failed  to  show  himself  entitled  as  a  stockholder  to  in- 
spection of  the  books  of  the  company,  for  section  29  of  the  same 
law  recites  that  "no  transfer  of  stock  shall  be  valid  as  against  the 
corporation,  its  stockholders  and  creditors  for  any  purpose  except  to 
render  the  transferee  liable  for  the  debts  of  the  corporation  to  the 
extent  provided  for  in  this  chapter,  until  it  shall  have  been  entered 
in  such  books  as  required  by  this  section,  by  an  entry  showing  from 
and  to  whom  transferred."    This  was  not  done. 

The  judgment  should  therefore  be  reversed,  with  costs. 


DB  NIGRIS  ▼.  BRILL  et  aL 

(Supreme  Ck>art,  Appellate  Term.    June  22,  1006.) 

1.  MmfxciPAi.  GoxTBTS— Jttbt  Feb— Pathxnt. 

Where,  in  an  action  In  the  Municipal  Court,  plaintiff  demanded  a  Jury 
and  paid  the  fee,  as  required  by  Municipal  Ck>urt  Act,  |  281  (Laws  1902, 
p.  1557,  c  580),  and  the  Justice,  after  the  Jury  was  summoned  and  the 
fees  paid  out,  adjommed  the  trial  to  a  later  date  of  his  own  motion  for 
la<^  of  time  to  try  the  case,  plaintiff  was  bound  to  pay  a  second  jury 
fee  in  order  to  obtain  a  Jury  on  the  adjourned  day. 

2L  Samb— Costs. 

Where  plaintiff.  In  an  action  pending  in  the  Municipal  Court,  was  re- 
quired to  pay  a  second  Jury  fee  because  the  case  was  adjourned  on  the 
court's  own  motion  without  trial,  he  was  entitled  to  tax  the  amount  so 
paid  as  costs,  if  successful,  as  Municipal  Court  Act,  (  238  (Laws  1902,  p. 
1559,  c.  580),  providing  that  only  one  Jury  fee  may  be  taxed,  refers  ex- 
clusively to  a  case  where  the  adjournment  is  had  on  the  application  of 
the  party. 

MacLean,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Giovanni  De  Nigris  against  Samuel  Brill  and  others. 
From  a  Municipal  Court  judgment  in  favor  of  defendants,  plaintiff 
appeals.    Affirmed. 

Argued  before  SCOTT,  P.  J.,  and  DUGRO  and  MacLEAN,  JJ. 

Rosario  Maggio,  for  appellant. 
E.  Sidney  Berry,  for  respondents. 

SCOTT,  P.  J.  On  the  return  day  the  plaintiff  demanded  a  jury 
and  paid  the  fee  required  by  section  231,  Municipal  Court  Act  (Laws 
1902,  p.  1557,  c.  580).  It  appears  from  the  return  that  a  jury  was 
accordingly  summoned  for  the  trial  day,  and  that  the  ^^^(6H^[e 
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out  the  }vusy  fee  which  he  bshd  received  from  the  plainfttff.  Owing 
to  the  large  amoundi  of  business  demanding  attcntioo,  the  justice, 
of  his  own  motion,  adjourned  the  trial  to  a  later  date.  It  is  to  be 
assumed,  although  not  expressly  so  stated,  that  the  jury  which  had 
been  summoned  to  try  this  case  was  discharged.  Oh  the  adjourned 
day  the  justice  held  that  the  plaintiff  must  pay  a  second  jury  fee, 
or  go  to  trial  without  a  jury.  Aa  the  plaintiff  refused  to  do  either, 
his  complaint  was  dismissed  without  prejudice  to  another  action. 
The  sole  question  presented  by  the  appeal  is  whether  or  not  the 
plaintiff,  imder  the  circumstaiices,  if  be  desured  a  jury,  was  bound 
to  pay  a  second  jury  fee.  The  case  here  presented  does  not  seem 
to  be  provided  for  by  the  statute.  In  the  nature  of  the  case,,  how- 
ever, I  am  of  opinion  that  the  justice  rightly  ruled.  The  jury  fees 
are  provided  for  the  compensatioo  of  the  jurors.  The  first  jury 
summoned  was  entitled  to  receive  the  fee  because  it  had.  obeyed  the 
summons  to  attend^  and  was  prevented  from  doin^  so  by  bo  fault 
of  its  own.  So,  also,  the  second  jury,  if  cme  had  been  summoned, 
would  have  been  entitled  to  its  fees^  and  yet  the  fee  could  not  be 
paid  them  unless  the  amount  was  paid  by  the  plaintiff,  since  we 
have  been  referred  to  no  other  source  from  which  these  fees  could 
be  paid.  It  was  simply  a  misfortune  of  the  plaintiff  that  circum- 
stances prevented  the  trial  on  the  first  day  for  which  a  jury  was 
summoned.  I  think,  however,  that  if  the  plaintiff  had  paid  a  sec- 
ond fee  he  would,  if  successful,  have  been  entitled  to  tax  both  fees. 
Section  238  of  the  Municipal  Court  act,  which  pnyrrc'es  that  only 
one  jury  fee  may  be  taxed,  refers  exclwsively  to  a  case  where  the 
adjournment  is  had  on  the  application  of  a  party.  When,  however, 
a  cause  is  adjourned  by  the  justice,  without  application  of  either 
party,  and  for  the  reason  and  tnaider  the  circumstances  disclosed  by 
the  record,  neither  party  is  responsible  for  the  adjournment  and  the 
consequent  loss  of  the  jury  fee. 
The  judgment  should  be  affirmed,  with  costs. 

DUGRO,  J.,  coacttrs. 

MacLEAN,  J.  (dissenting).  On  the  return  day  the  plaintiff  de- 
manded a  jury  trial,  and  forthwith  paid  his  fee,  pursuant  to  section 
231  of  the  Municipal  Court  act  (Laws  1902,  p.  1557,  c.  580).  There- 
after the  cause  was  adjourned,  not  upon  application  of  the  parties, 
but  by  order  of  the  court,  because  of  a  congested  calendar.  When 
called  upon  the  adjourned  day,  the  jtistice  dismissed  the  cause  for 
failure  of  the  plaintiff  to  pay  another  jury  fee.  This  was  error. 
Had  the  adjournment  been  at  the  request  of  the  plaintiff,  an  ad- 
ditional fee  might  have  been  imposed  (Municipal  Court  Act,  §  238  ; 
Laws  1902,  p.  1559,  c.  580)  ;  but  there  is  no  provision  in  the  act  for 
additional  fee  in  case  like  the  present.  If  it  be  urged  that  it  is  pro- 
vided for  by  rule  7  of  the  rules  of  practice  there,  viz.,  "each  ad- 
ditional venire  requires  an  additional  jury  fee,"  it  may  he  answered 
that  such  provision  is  not  within  the  powers  of  the  board  of  justices 
in  their  adoption,  amendment,  or  additiona  in  section  1375  of  the 
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Greater  New  York  Charter  (Laws  1901,  p.  588^  c  466)^  it  was  de- 
termined that  ''this  does  not  empower  uiem  to  create  and  exact 
fees."  Matter  o£  Hale,  32  Misc.  Rep.  104, 105.  65  N.  Y.  Supp.  449. 
The  rule  in  such  respect  is  therefore  insufficient  authority  for  the 
imposition  of  additional  fees,  and^  express  provision  not  therefor 
appearing,  it  must  be  held  that  their  requirement,  under  tbe  circum- 
stances herein,  was  improper,  and  caUs  for  a  reversal  of  this  judg- 
ment. 

Judgment  should  be  reversed,  and  new  trial  ordered,,  with  costs 
to  appellant  to  abide  the  event. 


FSABODY  et  aL  y.  LONG  ACRE  SQUARE  BLDQ.  (XX 
(Supreme  Courts  Appellate  Term.    June  19,  1904.) 

LandxiOSd  aud  Tbharv— SuiQfABT  Pbocbbdirgs— Bsivp  Dub. 

Wbere  summary  proceedings  were  based  on  both  the  nonpaymeat  of 
rent  and  the  nonpayment  of  taxes,  and  the  nespayment  of  rent  was  suffi- 
ciently proven,  it  sustains  an  order  In  favor  of  the  landlord. 

[Bd.  Note. — For  cases  In  point,  see  vol.  32,  Cent  Dig.  Landlord  End  Ten- 
ant, H  1275,  1276.] 

McGsiM,  X,  dissenting. 

Appeal  from  Municipal  Court,  Boroiugh  oC  Manhattan,  Tenth  Dis- 
trict. 

Summary  proceedings  by  Charles  A.  Peabody  and  others  against 
the  Long  Acre  Square  Building  Company  to  recover  possession  of 
certain  rented  premises.  From  a  final  ofder  in  favor  of  plairatiffs, 
defendant  appeals.    Affirmed. 

Argued  before  SCOTT,  P.  J.,  and  GIEGERICH  and  McCALL, 
JJ. 

Herbert  R.  Limbiirger,  for  appellant. 

Baker  &  Peabody,  for  respondentSw 

SCOTT,  P.  J.  It  is  claimed  by  the  tenant  (appellant)  that  the 
petition  was  defective,  in  that  it  failed  to  allege  that  the  three-days 
notice  was  served  as  required  by  law.  It  is  true  that  in  the  body 
of  the  petition  there  is  an  omission  to  allege  that  the  marshal  at  the 
time  of  service  showed  the  original  notice  to  the  officer  of  the  ten- 
ant upon  whom  the  service  was  made,  but  the  petition  in  terms  re- 
fers to  and  "makes  part  of  the  petition"  the  original  notice  and 
proof  of  service,  and  that  proof  shows  that  the  original  notice  was 
exhibited  to  the  person  served.  This  would  seem  to  answer  the 
objection,  but,  even  if  it  did  not,  it  is,  in  my  opinion,  too  late  to 
now  take  the  point  The  record  shows  that  the  tenant  did  not  at 
any  time  make  the  objection  in  the  court  below ;  and,  in  my  opin- 
ion, it  must  be  deemed  to  have  thereby  submitted  itself  to  the  juris- 
diction. Stuyvesant  Real  Estate  Co.  v.  Sherman,  40  Misc.  Rep.  205, 
81  N.  Y.  Supp.  642.  It  is  true  that  in  the  case  above  cited  the 
court  says  that  the  question  upon  which  the  case  was  decided  in 
this  court,  "as  it  involves  a  question  of  jurisdiction  of  the  court 
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below,  must  be  considered,  although  raised  for  the  first  time  on  ap- 
peal." It  appeared  in  that  case,  however,  that  the  petition  had  been 
dismissed  upon  another  objection  made  by  the  tenant.  The  appel- 
late court  found  this  particular  objection  untenable,  but,  in  passing 
upon  the  propriety  of  the  order  of  dismissal,  found  itself  called  upon 
to  examine  every  question  not  expressly  waived  below.  As  the  ten- 
ant had  been  successful  below  in  his  first  objection,  he  had  neither 
reason  nor  opportunity  to  present  any  other,  and  therefore  could 
not  be  held  to  have  waived  one  that  he  otherwise  might  have  raised. 
A  summary  proceeding  does  not  differ  in  any  essential  particular 
from  any  other  civil  action  or  proceeding,  so  far  as  concerns  the 
jurisdiction  of  the  court  to  entertain  it.  The  general  rule  in  all 
civil  actions  is  that  a  party  may  stipulate  away  all  his  rights — ques- 
tions of  jurisdiction  as  well  as  others — and  he  may  do  this  by  ex- 
press agreement,  by  acts  inconsistent  with  the  objection,  or  by  his 
silence  and  omission  to  present  the  proper  points  when  he  ought  to 
object.  Cowenhoven  v.  Ball,  118  N.  Y.  231,  23  N.  E.  470 ;  Vose  v. 
Cockcroft,  44  N.  Y.  415.  Not  having  spoken  when  he  ought,  he 
will  not  be  permitted  to  speak  when  he  will.  Johnson  v.  Oppen- 
heim,  55  N.  Y.  291.    As  was  said  in  Cowenhoven  v.  Ball,  supra : 

"The  distinction  Is  clear  between  objections  which  are  in  the  case  and 
arise  upon  the  evidence,  and  are  inyolved  in  the  controversy  between  the  par- 
ties, and  those  which  are  to  the  proceedings,  and  not  connected  with  the  mat- 
ters in  issue,  but  are  preliminary,  and  go  only  to  the  rights  and  power  of  the 
court  to  hear  the  case.  The  former  are  meritorious,  and  are  available  to 
the  unsnccessfnl  party  on  appeal,  although  they  may  not  have  been  consid- 
ered in  the  lower  court  The  latter  are  teclmlcal,  and  do  not  affect  the  mer- 
its, and  are  deemed  to  have  been  waived  if  the  party  proceeds  with  the  trial 
or  argument  of  the  case  without  raising  them." 

Applying  this  rule  to  the  case  at  bar,  it  seems  quite  clear  that  the 
jurisdictional  defect  upon  which  the  appellant  now  relies  was  one 
which  could  be  and  was  waived  by  the  appearance  and  answer  of 
the  defendant,  and  its  proceeding  to  trial  and  judgment  without 
suggesting  the  defect  in  the  service,  or  in  the  allegations  of  the  pe- 
tition respecting  it.  The  tenant  appeared  on  the  return  day  and 
obtained  time  to  plead;  the  answer  contained  no  plea  to  the  juris- 
diction; and  at  the  trial,  although  several  objections  to  the  juris- 
diction were  raised  by  motion  to  dismiss,  and  were  rightly  over- 
ruled, the  particular  objection  now  urged  was  at  no  time  suggested. 
If  th'e  tenant  had  desired  to  avail  itself  of  the  objection,  it  should 
have  been  taken  at  the  trial.  If  then  overruled,  the  tenant,  having 
saved  the  point  by  proper  exception,  might  safely  have  proceeded 
with  the  trial.  The  objection  would  then  have  been  available  upon 
an  appeal  from  the  final  order.  The  answer  contained  a  general 
denial,  and  thus  put  the  landlords  to  their  proof;  and  here,  also, 
they  failed  to  show  that  the  three-days  notice  was  served  in  the 
manner  prescribed  by  statute,  in  that  there  was  no  evidence  that  the 
original  notice  was  exhibited  to  the  officer  of  defendant  on  whom 
service  was  attempted  to  be  made.  Here,  again,  however,  the  ten- 
ant omitted  to  call  attention  to  this  defect  in  the  proof,  or  to  include 
it  among  the  reasons  for  dismissing  the  petition.    We  are  bound  to 
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assume  that,  if  attention  had  been  called  to  the  omission,  it  would 
have  been  supplied,  since  the  marshal's  certificate,  attached  to  the 
petition,  and  made  a  part  thereof  by  reference,  shows  proper  stat- 
utory service.  It  is  too  late  for  the  tenant  now  to  take  advantage 
of  the  omission.  In  my  opinion,  the  payment  of  the  taxes  after  ap- 
pearance and  the  filing  of  the  answer  was  wholly  insufficient  to  de- 
feat the  landlord's  right  to  a  final  order,  and  evidence  of  such  pay- 
ment was  inadmissible.  No  such  issue  was  presented  by  the  plead- 
ings, and  the  only  issues  to  be  tried  are  those  raised  by  the  pe- 
tition and  answer.  Section  2247,  Code  Civ.  Proc.  The  landlord's 
right  to  a  final  order  is  to  be  determined  by  the  result  of  such  a 
trial.  There  is  no  provision  of  law  authorizing  the  court  to  refuse 
a  final  order  under  such  circumstances,  and  it  is  only  the  final  order 
which  is  appealed  from,  and  with  which  we  now  have  to  deal. 
Under  section  2254,  Code  Civ.  Proc.,  the  issue  of  a  warrant  may 
be  stayed,  after  a  final  order  is  made,  by  paying  the  taxes  due  and 
the  costs  of  the  proceeding;  b.ut  this  provision  relates  only  to  the 
issue  of  the  warrant,  and  not  to  the  granting  of  the  final  order. 
Doubtless  the  payment  of  the  taxes  before  the  granting  of  the  final 
order,  if  supplemented  by  payment  of  the  costs  of  the  proceeding, 
may  be  availed  of  to  stay  the  warrant,  but  not  to  prevent  the  ad- 
judication in  favor  of  the  landlord  upon  the  issues  raised  by  the 
pleadings,  and  the  grant  of  a  final  order  thereon.  In  the  present 
case,  however,  the  proceeding  was  based  upon  both  the  nonpayment 
of  rent  and  the  nonpayment  of  taxes.  The  nonpayment  of  rent  was 
sufficiently  proven,  and  that  alone  is  enough  to  sustain  the  final 
order,  which  should  be  affirmed,  with  costs. 
Final  order  affirmed,  with  costs. 

GIEGERICH,  J.,  concurs  in  result 

McCALL,  J.  (dissenting).  This  is  an  appeal  from  a  final  order 
made  in  a  summary  proceeding.  The  lease  under  which  the  tenant 
was  in  possession  called  for  a  term  of  20  years,  beginning  Novem- 
ber 1, 1902,  and  it  provided  for  the  payment  of  an  annual  rental  of 
about  $15,000.  The  petition  prayed  for  a  final  order  to  remove  the 
tenant  from  the  premises  for  nonpayment  of  taxes  and  default  in 
payment  of  an  installment  of  rent  past  due.  The  petition  does  not 
allege,  nor  is  any  claim  made  that  a  demand  for  rent  was  made 
as  provided  for  in  subdivision  1,  §  2231,  of  the  Code  of  Civil  Pro- 
cedure ;  but  it  does  set  out  that  a  three-days  notice  in  writing,  call- 
ing for  the  alternative  proposition  of  the  payment  of  rent  or  posses- 
sion of  the  premises,  was  served  on  the  person  owing  it,  and,  upon 
the  face  of  the  petition,  it  is  patent  that  this  service  was  not  made 
as  required  by  law.  The  service  of  this  notice  must  be  made  in 
the  same  manner  as  the  service  of  a  precept,  as  provided  in  section 
2240  of  the  Code,  and  a  strict  compliance  with  the  statute  is  ab- 
solutely necessary.  Beach  v.  McGovern,  41  App.  DiV.  381,  58  N. 
Y.  Supp.  493.  The  defect  in  this  petition  is  a  fatal  one,  because  the 
fact  of  the  demand  in  one  of  the  ways  prescribed  by  section  2240 
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is  a  jurisdictional  fact,  which  the  petitioner  mtist  establish  in  order 
to  get  his  warrant,  and  it  is  not  incumbent  upon  the  tenant  to  show 
that  he  did  not  receive  any  such  demand  or  notice.  Tolman  v. 
Heading,  11  App.  Div.  2G4,  42  N.  Y.  Supp.  217. 

Some  suggestion  is  offered  that  by  appearance  the  defendant 
waived  the  defect  and  subjected  itself  to  the  jurisdiction,  but,  in  the 
face  of  this  record,  I  cannot  reason  this  out,  or  ag^ee  with  any  such 
conclusion.  In  the  face  of  a  direct  motion  to  dismiss  because  of 
"jurisdictional  defects  contained  in  the  petition,"  which  motion  was 
denied,  I  do  not  see  what  there  remained  to  be  done,  unless  that  the 
tenant  should  abandon  the  case — ^an  attitude  he  was  not  called  upon 
to  take.  Baird  v.  Heifer  (Sup.)  42  N.  Y.  Supp.  484.  This  aside 
from  the  fact  that  it  has  been  distinctly  held  that  a  question  involv- 
ing the  jurisdiction  of  the  court  below  must  be  considered  although 
raised  for  the  first  time  on  appeal.  Stuyvesant  Real  Estate  Co.  v. 
Sherman,  40  Misc.  Rep.  205,  81  N.  Y.  Supp.  -642. 

It  follows,  therefore,  that  the  court  was  without  jurisdiction,  and 
the  order  was  absolutely  void.  While  this  would  render  unneces- 
sary any  further  review  of  the  case,  still  there  remains  a  feature 
that  should  be  referred  to,  if  only  to  emphasize  the  fact  that  these 
proceedings  should  be  set  aside.  The  petition,  as  has  already  been 
stated,  prays  for  the  removal  of  the  tenant  for  nonpayment  of 
taxes,  as  well  as  nonpayment  of  rent,  atid  although  proof  of  the 
payment  of  taxes  was  adduced,  and  leaves  the  fact  that  they  were 
paid  absolutely  uncontradicted,  and,  still  further,  notwithstanding 
that  the  court's  attention  was  call-ed  to  the  drastic  effect  of  an  order 
reciting  the  removal  being  made  for  nonpayment  of  taxes,  still,  all 
things  to  the  Contrary  notwithstanding,  the  court  entered  just  such 
an  order,  and  issued  a  warrant  of  dispossess,  which  is  executed  upon 
the  provisions  of  that  order.  How  can  we  uphold  such  a  proceed- 
ing? It  is  not  a  mere  irregularity.  Under  section  2256  of  the 
Code,  where  a  tenant  is  dispossessed  for  nonpa3rment  of  rent  a  ten- 
ant would  have  the  right  of  redemption;  but,  if  a  tenant  be  dis- 
possessed fcxr  nonpajmient  of  taxes,  there  would  be  no  right  of  re- 
demption. Witty  V.  Acton,  58  Hun,  652,  12  N.  Y.  Supp.  757.  And 
in  the  case  at  bar  stand-s  a  possessor  of  a  leasehold  estate  having  a 
term  of  20  years  to  run,  and  deprived  of  that,  with  no  r^t  of  re- 
demption, and  not  a  particle  of  proof  upon  which  to  base  such  a 
judgment.  I  cannot  assent  that  a  curative  process  for  this  wrong 
is  to  be  found  in  any  direction  by  the  court  for  amendment  of  the 
order.  The  warrant  has  been  executed,  and  it  is  altogether  too 
auestionablc  a  rem-edy  to  subject  the  tenant  to. 

The  order  should  be  reversed,  the  warrant  vacated,  and  restitution 
awarded,  with  costs. 
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tSnpreme  €o«%  Special  Term,  Pnlton  Coimty.    ITebniary,  SWW.") 

1.  JuDGMSKT— D£FAUUT— Writ  of  Inquiry. 

Where,  In  an  action  for  Injury  to  property,  defendant  makes  default, 
the  damages  under  CJode  Civ.  Proe.  (  1215,  mnert  be  ascertained  by  writ 
of  JnquirF. 

[Bd.  iftiote. — Fear  cases  in  point,  see  toL  15,  Oent  Dig.  Damages;,  §  BUS,} 

2,  SAHK->IicraBT  wo  Propebtt. 

A  canversion  to  defendant's  ^wn  use  of  meney  eolleeted  by  him  as 
agent  is  an  injuxy  to  property,  within  CJode  Civ.  Proc  §  1215,  requiring 
damages  on  default  in  such  a  case  to  be  ascertained  by  writ  of  inquiry. 

Action  by  William  A.  Fullerton  and  William  H.  Sbepard  against 
William  H.  Yoang.  Apj^lication  by  plaintiffs  for  judgment  on  the 
referee's  report  after  report.  Reference  set  aside,  and  plaintife 
granted  leave  to  apply  for  writ  of  inquiry. 

Frederick  G.  Paddock,  for  plaintiffs. 

SPENCEH,  J.  This  action  is  brought  by  tlie  plaintiffs  as  as- 
signees of  the  iEtna  Life  Insurance  Company.  Tlie  complaint  al- 
leges that  the  defendant,  as  agent  of  the  insurance  company,  col- 
lected money  which  belonged  to  the  insurance  company,  and  lias 
converted  the  same  to  liis  own  use.  The  defendant  made  default, 
and  plaintiffs  obtained  an  order  of  reference  to  take  proof  and  re- 
port findings  to  the  court.  They  now  make  application  for  judg- 
ment upon  the  report. 

The  referee  finds,  as  fact,  'That  the  defendant,  William  H. 
Young,  converted  to  his  own  use,  of  the  moneys  collected  ty  him 
as  agent  of  the  ^tna  Life  Insurance  Company,  fhe  sum  of  $272.62,^ 
and  law,  "That  the  plaintiffs  are  entitled  to  judgment  against  the 
defendant  for  tlie  sum  of  $272.62,  being  for  moneys  collected  by  the 
said  defendant  as  agent  of  the  ^tna  Life  Insurance  Company,  and 
converted  to  his  own  use."  The  proposed  findings  and  conclusions 
follow  the  language  of  the  report,  but  add  as  follows :  "That  this  is 
an  action  in  which  the  plaintiffs  are  entitled  to  satisfy  said  judgment 
by  execution  against  the  body  of  the  defendant,  and  that  a  body  ex- 
ecution issue  against  the  said  defendant."  The  form  of  judgment 
submitted  contains  the  following:  "That  an  execution  against  the 
person  of  the  defendant  may  issue  after  the  return  unsatisfied,  in 
whole  or  in  part,  of  a  money  execution." 

No  doubt  the  plaintiffs  may  waive  the  tort  and  recover  as  for 
bireach  of  contract,  and,  ivere  the  nature  of  this  action  to  be  de- 
termined from  the  complaint  alone,  it  might  be  held  that,  properly 
construed,  it  states  only  a  cause  of  action  on  contract;  but  from  the 
referee's  report  and  proposed  findings  and  judgment,  it  is  clear  that 
the  plaintiffs  intend  that  their  action  shall  be  in  tort  for  conversion. 

It  was  unquestionably  the  ancient  practice  for  this  court  to  assess 
damages  in  tort  actions  when  the  same  could  be  ascertained  by  mere 
calculation  or  was  fixed  by  agreement,  and  only  in  instances  where 
the  damages  were  uncertain,  smch  as  slander,  libel,  and  assault  and 
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battery,  were  writs  of  inquiry  required.  Such  also  was  the  practice 
for  many  years  under  the  Code  of  Procedure  (section  246),  but  upon 
the  adoption  of  the  Code  of  Civil  Procedure  in  1876  important 
changes  were  made,  and,  among  others,  a  provision  that  in  all  cases 
of  personal  injury  or  injury  to  property  the  damages  must  be  as- 
certained by  a  writ  of  inquiry.     Code  Civ.  Proc.  §  1216. 

The  term  "injury  to  property,"  as  so  employed,  might  very  well 
be  regarded  as  having  reference  only  to  physical  acts  inflicting  in- 
jury upon  specific  real  or  personal  property,  were  it  not  for  the 
definition  contained  in  section  3343,  subd.  10,  where  the  words  "in- 
jury to  property"  are  defined  as  "an  actionable  act  whereby  the  es- 
tate of  another  is  lessened,  other  than  a  personal  injury  or  the 
breach  of  a  contract."  The  word  "property,"  as  defined  by  sec- 
tions 2,  3,  and  4  of  the  statutory  construction  law  (Laws  1892,  p. 
1486,  c.  677),  embraces  money.  I  therefore  see  no  escape  from  the 
conclusion  that  the  conversion  of  money  collected  by  the  defendant 
and  belonging  to  the  plaintiffs'  assignor  constituted  an  injury  to 
property,  ias  such  conversion  certainly  lessened  the  estate  of  such 
assignor.  The  fact  that  the  breach  of  a  contract  is  involved  does 
not  change  the  character  of  the  action,  as  the  action  is  based  upon 
the  act  of  conversion,  and  not  upon  the  breach.  The  express  terms 
of  the  definition  compel  the  conclusion  that  it  was  the  intention  of 
the  Legislature  that,  in  all  cases  where  a  right  of  action  depends 
upon  a  tortious  act  in  respect  to  property,  the  assessment  of  dam- 
ages must  be  by  writ  of  inquiry. 

The  fact  that  no  reasonable  necessity  can  be  found  for  requiring 
a  writ  of  inquiry  in  every  such  case  is  not  sufficient  to  justify  the 
court  in  departing  from  the  express  language  of  the  statute.  In 
order  that  the  judgment  may  be  valid,  it  is  necessary  that  the  pro- 
ceedings be  regular,  and  authorized  by  the  provisions  of  the  Code 
under  which  they  are  taken.  In  my  judgment,  the  court  had  no 
power  to  order  a  reference  in  this  action,  and  any  judgment  which 
may  be  entered  thereon  will  be  void. 

The  order  of  reference  and  the  proceedings  thereunder  should 
therefore  be  set  aside,  and  plaintiffs  may  apply  for  the  usual  order 
that  a  writ  of  inquiry  issue. 

Ordered  accordingly. 


Bz  parte  BARTHOLOMEW. 

(Supreme  Court,  AppeUate  Division,  Third  Department    June  29,  1909.) 

1.  Cbiuinal  Law— €k)NvicnoN— Judgment  ~  SunroisNOT  ~  Pbesumption  of 

JXTBISDIGTION. 

Code  Gr.  Proc.  fi  11,  gives  Ck>unt7  Ck>urt8,  in  countieB  other  than  New 
York,  original  Jurisdiction  in  criminal  actions,  and  by  section  Z9  Ck)unt7 
Courts  have  jurisdiction  to  inquire  by  the  intervention  of  grand  juries 
into  all  crimes  committed  or  triable  in  the  county,  and  to  try  and  deter- 
mine indictments  found  therein  or  sent  thereto  by  the  Supreme  Court. 
Held,  that  where  a  judgment  of  conviction  stated  in  the  caption  that  it 
was  made  at  a  regular  term  of  a  certain  county  court,  and  recited  tiiat 
the  accused  was  duly  indicted  by  the  grand  Jury  of  that  county  for  an 
assault,  etc..  Jurisdiction  will  be  presumed. 
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Z  Saicx--State]ient  of  Offenss— Sufficibnot. 

Ccxje  Cr.  Proc.  §  485,  provides  that  a  Judgment  on  conviction  shall  state 
*T>rlefly  the  offense  for  which  the  conviction  has  been  had,"  and  by  Pen. 
Gode»  I  219,  assanlt  in  the  third  degree  is  defined,  It  being  the  crime  form- 
erly known  as  "assault  and  battery."  Seld^  that  a  judgment  of  conviction 
reciting  that  accused  was  convicted  of  assault  in  the  third  degree  suffi- 
ciently described  the  offense. 

[Ed,  Note. — For  cases  In  point,  see  vol.  14,  Cent  Dig.  Crhninal  Law, 
I  2538] 

Appeal  from  Special  Term,  Albany  County. 

Application  by  William  B.  Bartholomew  for  a  writ  of  habeas 
corpus  to  obtain  his  release  from  custody  in  the  Albany  County 
Penitentiary,  and  from  an  order  discharging  the  applicant  the  peo- 
ple appeal.    Reversed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ, 

George  Addington  (George  M.  Palmer  and  E,  A.  Dox,  of  coun- 
sel), for  appellant. 

Henry  E.  Stern  (Henry  Hirschfield,  of  counisel),  for  respondent. 

HOUGHTON,  J.  The  respondent,  Bartholomew,  was  indicted 
by  the  grand  jury  of  the  county  of  Schoharie  for  the  crime  of  assault 
in  the  second  degree.  He  was  arraigned,  and  pleaded  not  guilty, 
and  upon  trial  in  the  county  court  of  that  county  he  was  convicted 
by  the  jury  of  assault  in  the  third  degree  on  the  5th  day  of  Decem- 
ber, 1904,  and  sentenced  to  be  imprisoned  in  the  Albany  County 
Penitentiary  for  the  term  of  one  year.  A  certified  copy  of  the  judg- 
ment of  conviction  was  delivered  to  the  sheriff  of  the  county,  who, 
under  it,  delivered  the  respondent  to  the  keeper  of  the  Albany 
County  Penitentiary,  lodging  such  copy  with  him  as  authority  for 
the  prisoner's  detention,  pursuant  to  the  provisions  of  section  486 
of  the  Code  of  Criminal  Procedure.  On  the  21st  day  of  December, 
1904,  Bartholomew  presented  his  petition  to  the  recorder  of  the  city 
of  Albany,  asking  for  a  writ  of  habeas  corpus  to  inquire  into  the 
legality  of  his  imprisonment,  alleging  that  the  judgment  under 
which  he  was  imprisoned  and  restrained  of  his  liberty  was  null  and 
void  because  it  did  not  properly  state  the  crime  for  which  the  al- 
leged conviction  was  had,  and,  further,  that  the  judgment  did  not 
show  that  the  court  pronouncing  the  judgment  had  any  jurisdiction 
to  try  or  sentence  him.  A  hearing  was  had,  and  on  the  23d  day 
of  December  the  respondent  was  discharged  from  said  penitentiary 
and  from  any  further  imprisonment  by  virtue  of  the  judgment  ren- 
dered against  him.  The  propriety  of  this  order  is  the  question  in- 
volved. 

The  judgment  of  conviction  has  a  caption  stating  that  it  is  made 
at  a  regular  term  of  the  County  Court  of  the  county  of  Schoharie, 
at  which  the  county  judge  presided,  and  recites  that  the  respondent 
was  duly  indicted  by  the  grand  jury  of  that  county  for  assault  in 
the  second  degree,  and  was  duly  arraigned  and  pleaded  not  guilty, 
and,  having  been  duly  tried,  was  convicted  by  a  jury  of  assault  in 
the  third  degree. 

WN.T.S.-^«  Digitized  by  C.OOgie 


514  94  NEW  YORK  8UPPLBMBNT  (Sup.  Ct. 

and  128  New  York  State  Reporter 

Section  .11  of  the  Code  of  Criminal  Procedure  enumerates  County 
Courts,  in  counties  other  than  in  the  county  of  New  York,  as  one 
of  the  courts  having  original  jurisdiction  in  criminal  actions,  and 
section  39  of  the  same  Code,  amongst  other  things,  provides  that 
County  Courts  shall  have  jurisdiction  to  inquire  by  the  intervention 
of.grand  juries  of  all  crimes  committed  or  triable  in  the  county,  and 
to  try  and  determine  indictments  found  therein  or  sent  thereto  by 
the  Supreme  Court.  It  does  not  appear  by  the  judgment  whether 
the  indictment  against  the  respondent  was  found  in  the  County 
Court  or  in  the  Supreme  Court.  If  found  in  the  County  Court,  the 
County  Court  had  jurisdiction  to  try  it.  H  found  in  the  Supreme 
Court,  it  had  jurisdiction  to  try  upon  the  indictment  being  trans- 
ferred to  it.  The  County  Court  having  jurisdiction,  and  it  being 
recited  that  the  respondent  was  duly  indicted  and  tried,  in  the  ab- 
sence of  anything  to  the  contrary  it  must  be  assumed  that  the  re- 
spondent :was  properly  indicted  and  properly  tiied  and  convicted. 

The  principal  question  presented  relates  to  whether  the  judgraem 
of  conviction,  which  is  the  .process  by  which  the  respondent  was 
held  in  custody,  so  states  the  offense  for  which  he  was  convicted  as 
I  to  satisfy  the  requirements  of  section  485  of  the  Code  of  Criminal 
jProcedure.  Tiiat  section  provides  that  a  judgment  upon  conviction 
shall  state  "briefly  the  offense  Aar  which  the  conviction  has  been 
!had."  The  judgment  of  conviction  herein  states  that  the  reapond- 
-ent  was  duly  tried  and  convicted  by  a  jury  of  assault  in  third  de- 
gree. Assault  in  third  degree  is  the  name  ©f  a  crime  defined  in 
-section  219  of  the  Penal  X>)de,.and  was  formerly  commonly  knovm 
as  the  crime  of  "assault  and  battery."  The  name  of  the  crime  used 
in  the  judgmentiis  the  name  used  by  the  Pendl  Code.  Under  an  in- 
dictment for  assault  in  the  second  degree  it  was  proper  for  the  jury 
to  convict  of  a  lesser  degree  of  the  same  crime.  Section  35,  Pen. 
Code. .  Even  in  the  commitment  of  a  magistrate,  a  statement  of  the 
crime  according  to  its  statutory  definition  is  sufficient.  People  ex 
rel.  Loughlin  v.  Finn,  87  N.  Y.  533 ;  People  v.  Johnson,  HO  N.  Y. 
134, 17  N.  E.  684;  People  ex  rel.  Allen  v.  Hagan,  170  N.  Y.  50,  62 
N.  E.  1086.  The  difficulty  with  the  commitment  in  the  latter  case 
was  that  it  stated  simply  a  violation  of  a  certain  section  of  the 
Penal  Code,  which  might  have  been  violated  in  many  different 
ways,  the  particular  way  charged  not  having  been  pointed  out. 
Even  before  the  Code,  a  bench  warrant  was  held  good  which  recited 
only  that  the  relator  stood  indicted  "for  contempt."  People  ex  rel. 
Sherwin  v.  Mead,  92  N.  Y.  416.  In  People  ex  rel.  Trainor  v.  Baker, 
89  N.  Y.  460,  the  judgment  of  conviction  recited  that  the  relator 
had  been  convicted  for  "an  assault  and  resisting  an  officer,"  and 
sentenced  to  imprisonment  for  one  year  and  to  pay  a  fine  of  $500. 
The  court  held  that  the  judgment  was  good  as  reciting  a  simple 
assault  and  battery  at  least,  and  that  the  relator  could  not  be  dis- 
charged until  the  expiration  of  his  sentence  of  imprisonment,  which 
was  the  limit  of  the  punishment  -for  that  crime.  We  think  the 
judgment  contained  a  sufficient  description  of  the  offense  for  which 
the  relator  was  convicted,  and  that  his  discharge  from  custody  was 
unauthorized. 
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The  order  Should  be  reversed,  and  the  writ  of  habeas  corpus 
quashed,  and  the  relator  remanded  to  the  Albany  County  Peniten- 
tiary, there  to. serve  the  balance  of  his  sentence.    All  concur. 


SUTTER  V.   CITY  OF  NEW  YORK. 
(Supreme  Court,  Appellate  Division,  Second  Department    June  29,  1905.) 

Judgment— Vacatio  N . 

Where  counsel  for  defendant  In  several  cases  announced  that  he  wa» 
.ready  when  they  were  called,  It  having  been  arranged  that  they  should 
be  tried  before  the  same  justice,  and  when  the  justice,  at  the  conclusion 
of  the  first  case,  announced  that  he  would  decide  In  favor  of  plaintiff, 
defendant's  counsel  moved  for  a  postponement  of  the  other  cases,  and 
refused  to  .proceed,  whereupon  an  inquest  was  taken  In  each  case,  ^ere 
was  no  ground  for  setting  aside  the  judgment  rendered  In  lavor  of  plain- 
tiff. 

Appeal  from  Special  Term,  Queens  County. 

Action  by  Charles  Sutter  against  the  city  of  New  York.  From  an 
order  setting  aside  a  judgment  in  iavor  of  defendant,  plaintiff  ap^ 
peals.     Reversed. 

See  85  N.  Y.  Supp.  989. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS, 
RICH,  and  MILLER,  JJ. 

Charles  Coleman  Miller,  for  appellant. 

James  D.  Bell  (R.  B.  Greenwood,  on  the  brief),  for  respondent. 

MILLER,  J.  Nine  so-called  "water  cases,"  including  the  case 
at  bar,  were  placed  on  the  day  calendar  for  trial  at  Special  Term^ 
and  when  called  were  announced  to  be  "ready"  by  both  sides,  pur- 
suant to  an  arrangement  between  the  attorneys  to  try  all  the  cases 
before  the  same  justice.  At  the  conclusion  of  the  evidence  in  the 
first  case  the  justice  presiding  announced  that  upon  the  authority 
of  a  case  recently  decided  by  this  court  he  would  decide  in  favor  of 
the  plaintiff,  and  reserve  the  question  of  damages  for  further  con- 
sideration ;  whereupon  counsel  for  the  defendant  moved  for  a  post- 
ponement of  the  other  eight  cases  on  the  ground  that  the  ruling  of 
the  court  denied  his  client  its  day  in  court,  and  that  its  interests 
would  be  prejudiced  by  a  trial  of  said  causes  before  said  justice. 
Upon  a  denial  of  this  motion,  though  concededly  prepared  for  trial, 
he  refused  to  proceed,  and  permitted  inquests  to  be  taken  in  each 
case.  The  plaintiff  now  appeals  from  an  order  granted  at  Special 
Term  vacating  the  judgment  so  rendered,  and  it  is  stipulated  that 
the  appeals  from  similar  orders  in  the  other  seven  cases  shall  abide 
the  event  of  this. 

Said  counsel  appeared  for  the  defendant  on  the  motion  resulting 
in  the  order  appealed  from,  and  by  affidavit  sought  to  justify  his 
conduct,  and  the  brief  submitted  by  the  defendant  on  this  appeal 
is  an  attempted  justification,  instead  of  an  apology.  It  is  to  be 
noted  that  these  judgments  were  not  taken  by  default,  in  which 
case  the  courts  strive  to  relieve  a  party  from  the  consequeaiees^lj 
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his  attorney's  neglect.  But  where  a  party  is  actually  represented 
by  counsel  in  court,  fully  prepared  to  try  the  cause,  and  such  coun- 
sel refuses  to  proceed  for  the  sole  reason  that  he  thinks  the  justice 
presiding  may  decide  against  him,  the  judgment  thus  rendered  can- 
not be  vacated  as  though  taken  by  default,  and  no  reason  can  be 
suggested  for  disturbing  it  which  could  not  be  urged  with  equal 
force  to  vacate  a  judgment  alleged  to  have  resulted  from  the  in- 
competence of  the  attorney  conducting  the  trial.  It  was  urged  upon 
the  oral  argument  that  the  rights  of  the  defendant  should  not  be 
prejudiced  by  the  conduct  of  its  counsel.  The  defendant  has  not 
been  denied  its  day  in  court.  Through  its  counsel  it  chose  not  to 
avail  itself  of  the  right  to  be  heard,  for  reasons  which  do  not  com- 
mend themselves  to  us ;  and,  as  no  other  ground  was  presented  for 
vacating  the  judgment,  the  order  should  be  reversed,  with  $10  costs 
and  disbursements.    All  concur. 


McDBRMOTT  v.  BROOKLYN  HEIGHTS  R.  CO. 

(Supreme  Ck)urt,  Appellate  Term.    Jmie  22,  1905.) 

Stiebt  Railways— Bbeach  op  Oontbact— Exceptions— Motion   to   Stbike 
OUT  Testimony. 

Where,  in  an  action  against  a  street  railway  for  breach  of  contract  in 
failing  to  carry  him  to  his  destination,  plaintiff  claimed  damages  for  ill- 
ness consequent  on  exposure  while  riding  in  one  of  defendant's  cars,  and 
a  witness  volunteered  the  statement,  "I  really  think  the  man  has  tubercu- 
losis now  from  the  effects  of  that,"  referring  to  the  experience  he  con- 
cluded plaintiff  had  undergone,  the  denial  of  defendant's  motion  to  strike 
out  the  statement  was  erroneous,  the  record  not  disclosing  what  the 
word  "that"  covered. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan. 

Action  by  Henry  McDermott  against  the  Brooklyn  Heights  Rail- 
road Company.  Judgment  for  plaintiff,  and  defendant  appeals. 
Reversed. 

Argued  before  SCOTT,  P.  J.,  and  MacLEAN  and  DUGRO,  JJ. 

George  D.  Yeomans,  for  appellant. 
Max  E.  Lehman,  for  respondent. 

PER  CURIAM.  The  witness  Boulee  volunteered  the  statement, 
*'I  really  think  the  man  has  tuberculosis  now  from  the  effects  of 
that,"  referring  to  the  experience  which  the  witness  Boulee  con- 
cluded that  the  plaintiff  had  undergone.  The  defendant  excepted  to 
the  denial  of  his  motion  to  strike  out  this  statement.  This  excep- 
tion presents  error,  as  the  record  does  not  disclose  what  the  word 
"'that"  covered. 

The  judgment  will  therefore  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  appellant  to  abide  the  event. 

SCOTT,  P.  J.,  concurs. 

MacLEAN,  J.  (concurring).  Suing  to  recover  for  breach  of  con- 
tract, and  testifying  thereto,  if  credited  and  preponderating,  as  his 
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evidence  was  found  to  be  by  the  trial  justice,  the  plaintiff  might  re- 
cover his  damage,  but  only  such  as  proximately  flowed  from  the 
breach.  When  he  boarded  an  Ocean  avenue  car  at  Sheepshead  Bay 
for  Broadway  Ferry  and  found  it  so  marked,  he  might,  perhaps, 
rely  upon  his  acceptance  by  the  car  company  as  a  passenger  for  that 
destination,  but  when  they  refused  to  carry  him  beyond  the  King's 
Highway,  then,  if  at  all,  occurred  the  breach.  That  plaintiff,  re- 
fusing to  move  frdm  that  car,  chose  to  ride  into  a  car  shed,  and  back 
again  to  Sheepshead  Bay,  and  then  to  the  King's  Highway  shed, 
from  10 :30  p.  m.  to  3 :30  a.  m.  until  put  into  a  wagon  by  the  police 
and  carried  to  the  station,  may  have  suited  his  choice  and  his  tem- 
perament, but  he  may  not  well  charge  upon  the  defendant  illness 
consequent  upon  his  own  exposure,  and  in  no  manner  shown  to  be 
the  result  of  the  breach  of  contract  by  the  defendant.  The  judg- 
ment for  $225  rendered  herein  was  grossly  in  excess  of  his  damage, 
and  beyond  the  clear  weight  of  any  pro'per  evidence  for  its  support. 


KELLY  V.  BULLOCK. 
(Supreme  Ck>xirt,  Appellate  Term.    Jane  22,  1906.) 

Accord  and  Satisfaction— Acceftancb  op  Payment  in  Fxjix— Effect. 

Where,  at  the  time  a  debtor  sent  a  check  to  his  creditor  In  payment 
of  all  demands,  there  was  an  honest  dispute  between  them  as  to  the 
amomit  due,  the  acceptance  and  retention  of  the  check  by  the  creditor 
constituted  an  accord  and  satisfaction. 

[Ed.  Note. — ^For  cases  In  point,  see  voL  1,  Cent  Dig.  Accord  and  Satis- 
faction, U  75-«8.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth 
District. 

Action  by  Joseph  Kelly  against  Anna  F.  Bullock.  From  a  judg- 
ment for  plaintiflF,  defendant  appeals.     Reversed. 

Argued  before  SCOTT,  P.  J.,  and  DUGRO  and  MacLEAN,  JJ. 

Maxson  &  Jones,  for  appellant. 
Robert  J.  Cook,  for  respondent. 

PER  CURIAM.  There  is  no  room  for  doubt  upon  the  evidence 
that,  at  the  time  defendant  sent  the  check  "for  all  demands  to  date," 
there  vras  an  honest  dispute  between  the  parties  as  to  the  amount 
due.  The  acceptance  and  retention  of  the  check,  therefore,  con- 
stituted an  accord  and  satisfaction.  Simons  v.  Am.  Legion  of 
Honor,  178  N.  Y.  265,  70  N.  E.  776.  It  is  not  material  whether  de- 
fendant's objections  to  the  claim  were  well  founded,  although  they 
may  have  been,  because  the  case  contains  no  evidence  that  the 
amount  claimed  by  plaintiff  was  actually  due  to  him. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 
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DONOVAN  V,  HARLEMr  OCCIDENTAIi  CLUa 

(Stiprone  Coxat^  Appellate  Tenm    June  22,  1905.) 

-1.  Bonds    Given    by    Club— Actions    on— Constbuction— Tkbmination    or 

MfcMBEBBHIF— ESfFECT. 

Where,  by  each  of  certain  bonds,  deftodant  olnb  ackno\rledged  itseU 
Indebted  to  plaintiff  in  a  certain  sum,  '^whlch  it  agrees  to  pay  the  hold^ 
hereof  in  person,  or  to  any  other  member  of  the  club  to  whom  this  bond 
may  be  transferred,"  etc.,  the  fact  that  after  acquiring  the  bonds  plaintiff 
relinquished  his  membership  did  not  discharge  defendant  from  liability, 
the  reference  to  •'any  other  member  of  the  club*'  only  limiting  the  class 
of  persons  to  whom  assignment,  might  be  made. 
2.  Same. 

The  further  proyision  that  after  maturity  the  b<md  would  be  accepted 
in  payment  of  club  charges  against  its  members  did  not  create  an  er- 
clusive  method  of  realizing  on  the  bond,  but  merely  an  altemattve  one, 
and  in  no  sense  qualified  defendknfs  absolute  undertaking  to  pay. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh 
District. 

Action  by  Daniel  J.  Donovan  against  the  Harlem  Occidental 
•Club.    Judgment  for  defendant,  and  plaintiff  appeals.    Reversed. 

Argued  before  aCOTT,  P.  J.,  and  MacLEAN  aadiDUGRO,  JJ. 

Henry  A.  Brann,  for  appellant. 
Fromme  Brothers,  for  respondent. 

SCOTT,  P.  J.  The  plaintiff  sues  as  the  holder  of  25  bonds,  issued 
"by  defendant,  by  each  of  which  defendant  "acknowledges  itself  in- 
debted to  Daniel  J.  Donovan  in  the  sum  of  five  dollars  which  it 
agrees  to  pay  the  holder  hereof  in  person,  or  to  any  other  member 
of  the  club  to  whom  this  bond  may  be  transferred,  at  the  expiration 
of  two  years  from  the  date  of  this  bond."  The  two  years  have  ex- 
pired. The  plaintiff,  when  he  acquired  the  bonds,  was  a  member  of 
the  club,  but  has  since  relinquished  his  membership.  The  defense, 
sustained  by  the  justice  below,  is  that  by  its  terms  the  holder  of 
the  bonds  could  recover  upon  them  only  if  he  was  a  member  of  the 
club  at  the  time  of  bringing  suit;  or,  in  other  words,  that  the 
termination  of  the  membership  of  the  holder  operated  to  terminate 
the  clubV  indebtedness.  This  defense  is  based  upon  the  language 
of  the  promise  to  pay  to  the  "holder  hereof  in  person  or  any  other 
member  of  the  club  to  whom  this  bond  may  be  transferred."  With 
this  contention  we  find  ourselves  unable  to  agree.  As  we  have  read 
the  bond,  the  obligation  to  pay  the  plaintiff  is  absolute,  and  the 
reference  to  "any  other  member  of  the  club""  can  at  the  most  be 
given  no  further  significance  than  to  limit  the  class  of  persons  to 
whom  assignment  may  be  made.  It  would  require  much  clearer 
language  than  that  incorporated  into  the  bond  to  relieve  the  defend- 
ant of  its  obligation  by  the  circumstance  that*  its'  creditor  had  ceased 
to  be  a  member.  The  provision  that  after  maturity  the  bond  will 
.be  accepted  in  payment  of  club  charges  against  its  members  does 
not  create  an  exclusive  method  of  realizing  upon  the  bond,J)ut  mere- 
ly an  alternative  one,  and  in  no  sense  qualifies  the  absolute  under- 
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taidng  on  the  part  of  the  club  to  pay  the  amount  of  the  bond  at  the 
expiration  of  the  period  specified.  Since  the  defense  herein,  con- 
sidered is  the  only  one  suggested  by  the  answer,  it, will  be  unneces- 
sary to  send  the  cause  back  for  a  new  trial. 

Judgment  reversed,  and  judgment  directed  for  plaintiflf  for  the 
sum  of  $125,  with  interest  from  the  21st  day  of  January,  1905j  with 
costs  in  this  court  and  the  appropriate  costs  in. the. court  below. 
All  concur. 


SULTAN  V.  MISRAHI. 
(Supreme  Ooxirt,  Appellate  Term.    June  22»  1905.) 

L  Appeai/— Reyiew. 

Where  judgment  was  rendered  absolute  f op 'dM6ndirnt.it  wlir  be  as- 
sumed on  appeal  under  Mun.  Ct.  Act,  S  249  (Laws  1902,  p.  1561,  c.  580), 
that  tbe  justice  concluded,  that,  oa  the  whola  case 'plaintiff  wtsin»t  en- 
titled to  recover  as  a  matter  of  law. 

[Ed.  Nota— For  cases  in  pointy  seevoL  8,  Cent  Dig.  Appeal  and  Error, 
f  3748.] 

2.  Husband  and  Wife— DsssBnoi^— Svfpobt* 

Where  defendant's  husband  voluntarily  left  her,  and  has  failed  to  pro- 
vide a  home  for.  tter  or 'furnish  her  with  means^  heti^liaM^  for  the  rea- 
sonable value  of  her  board. 

[Ed.'  Note. — For  cases  in  point,  see  vol.  2B»  Cent  Dig.  HUsband'and 
Wife,  §§  123,  124.] 

8b  Saicb— EvzDEN0E*~8uiTAaLS  Residence. 

That  a  husband  and  wife  lived  together  In  a  heuse  in  which  hla.wife 
remained  after  hla  des^tlonii»  prima  faele  evidence  that.lt  was.  a.  suit- 
able residence  with  reference  to  the  husband's  means. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan^  Ninth  Dis- 
trict. 

Action  by  Julia  H.  Sultan  against  Simantav  Misrahi^  From  a 
judgment  for  defendant,  plaintiff  appeals.     Reversed. 

Argued  before  SCOTl,  P.  J.,  and  DUGRO  and  MacLEAN,  JJ. 

Simon  Sultan,  for  appellant. 

Goldfogle,  Cohn  &  Lind,  for  respondent. 

SCOTT,  P.  J.  The  justice  rendered  judgment  absolute  for  the 
defendant.  We  must  therefore  assume  that  he  concluded  that  upon 
the  whole  case  the  plaintiff  was  not  entitled  to  recover  as  a  matter 
of.  law..  Siection  249,  Mun.  Ct.  Act  (Laws  1002,  p.  1661,  c.  680). 
It  appears  that  defendant's  husband  voluntarily  left  her,  without, 
so  far  as  we  can  see,  any  adequate  reason.  It  was  his  duty  to  pro- 
vide proper  support  for  her  according  to  his  means  and  their  status 
in  life.  It  does  not  appear  that  he  fulfilled  this  duty  in  any  way. 
He  did  not  provide  a  home  for  her,  or  furnish  her  with  means  to 
provide  her  a  home  for  herself.  All  that  he  oilers  in  his  own  ber 
h^li  is  an  allegation  that  he  told  her  to  look  for  rooms,  and  that  she 
refused.  This  she  denies,  and  the  history  of  the  previous  relations 
between  the  parties  renders  her*  denial  at  least  as  probable  as  his 
assertion.    We  are  of  opinion  that  the  defendant  has  failed  to  show 
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that  he  fulfilled  the  duty  which  the  law  imposes  upon  him,  and 
that  plaintiff  was  entitled,  upon  the  evidence  now  presented,  to  a 
recovery.  Of  course,  all  that  may  be  recovered  is  the  reasonable 
value  of  the  board,  and  the  wife's  agreement  to  pay  a  certain  sum 
is  not  conclusive  upon  the  husband.  The  fact  that  the  husband  and 
wife  had  lived  together  in  the  house  in  which  his  wife  remained 
after  her  desertion  is  prima  facie  evidence  that  it  was  a  suitable  resi- 
dence with  reference  to  the  husband's  means.  That  it  was  with  the 
wife's  own  family,  with  whom  she  boarded,  is  no  reason  why  the 
husband  should  be  relieved  from  his  legal  liability. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event. 

DUGRO,  J.,  concurs. 

MacIyBAN,  J.    I  concur  iti  the  reversal. 


LIPPMAN  v.  HAUBBN. 
(Supreme  Court,  Appellate  Term.    Jmne  22,  UOOS.) 

]L  Ck>l«TBAOTB— SnPTTULTIOlfB  FOB  RESCISSION— TnCE   07  RBSCISSION. 

Where  a  contract  for  the  sale  of  bnildings  and  their  demolition  by 
the  buyer  provided  that  it  was  understood  that  the  seller  had  no  title, 
and  would  not  take  title  until  the  Ist  of  March,  and  in  case  he  should 
not  then  receive  title  the  contract  sfaonld  be  void,  and  the  consideration 
paid  by  the  buyer  should  be  restored,  the  buyer  was  entitled  to  an  op- 
portunity to  remove  the  buildings,  or  In  default  thereof  to  elect  to  de- 
clare the  contract  void  and  recover  the  consideration  paid  by  him,  if 
not  by  March  1st,  according  to  the  strict  letter  of  the  oontract,  at  least 
within  a  reasonable  tllne  thereafter. 

fl.   SAMX^-STlFtn^ATIONS  ¥0»  NOTICB-^SUFFICMNOT  OF  NoTICB. 

Where  a  contract  for  the  sale  and  removal  by  the  buyer  of  five  build- 
ings bound  the  buyer  to  complete  the  removal  within  15  days,  and  to 
start  within  24  hours'  notice,  a  notice  given  the  buyer  to  take  possession 
of  and  remove  three  buildings  was  inelKectivei  as  against  the  boyer»  for 
any  purpose. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Thirteenth 
District. 

Action  by  Mitchel  Lippman  against  Samuel  Hauben.  From  a 
judgment  for  defendant,  plaintiff  appeals.     Reversed. 

Argued  before  SCOTT,  P.  J.,  and  DUGRO  and  MacLEAN,  JJ. 

Levy  &  Leibner  (Aaron  J.  Levy,  of  counsel),  for  appellant. 
Kantrowitz  &  Esberg  (Moses  Esberg,  of  counsel),  for  respondent. 

SCOTT,  P.  J.  On  February  7,  1905,  an  agreement  was  entered 
into  between  one  Lippman  Abel  and  the  defendant  whereby  Abel 
agreed  to  pay  and  did  pay  $500  for  certain  old  buildings  at  Park 
avenue  and  Eighty-Third  street,  in  the  city  of  New  York,  and  also 
agreed  to  remove  all  materials  at  said  buildings  within  15  days,  and 
to  start  within  24  hours'  notice.  The  agreement  contained  the  fol- 
lowing clause : 
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"It  is  further  understood  that  the  party  of  the  first  part  [the  req;>ondentl 
has  no  title  as  yet.  and  will  not  take  title  until  the  first  of  March.  In  case 
the  party  of  the  first  part  will  not  receive  title  then,  this  contract  shall  be 
considered  void  and  therefore  will  return  the  above  amount" 

On  the  same  day,  with  the  consent  of  defendant,  Abel  assigned 
the  contract  to  the  plaintiflF  (appellant),  who  at  the  same  time  paid 
to  respondent  the  sum  of  $200,  to  be  paid  by  respondent  to  Abel  in 
case  respondent  should  give  the  right  to  tear  down  the  buildings  ac- 
cording to  the  agreement  made.  It  was  further  agreed  between 
plaintiff  and  defendant  as  follows : 

"In  any  other  event  that  said  building  will  not  be  torn  down  and  the  con- 
tract be  void,  then  the  sum  of  Five  hundred  dollars  together  with  the  said 
Two  hundred  dollars  shall  be  returned  to  said  Lippman  without  interest  and 
either  party  shall  be  released  from  all  obligations.*' 

Hauben,  the  defendant,  did  not  take  title  on  March  1st,  and,  in- 
deed, has  never  taken  title ;  but  on  March  12th  title  to  the  property 
was  taken  by  a  corporation  known  as  the  Hauben  Realty  Company, 
of  which  the  defendant  Hauben  is  an  officer.  On  March  1st  appel- 
lant called  upon  respondent  with  reference  to  commencing  work  on 
the  houses,  and  found  that  he  could  not  commence  the  work  of 
wrecking  the  buildings,  because  respondent  had  not  yet  acquired 
title,  and  the  buildings  were  still  occupied  by  tenants.  Appellant 
thereupon  demanded  a  return  of  the  two  sums  of  $500  and  $200, 
which  was  refused.  There  were  five  buildings  included  in  the 
agreement,  and  on  April  12th  respondent  notified  appellant  to  pro- 
ceed to  take  possession  of  and  remove  three  of  them.  The  other 
two,  being  still  occupied  by  tenants,  could  not  be  wrecked,  and 
were  not  included  in  the  notice.  In  fact,  they  were  still  occupied 
until  within  a  few  days  of  the  trial  on  May  24th.  According  to  the 
strict  letter  of  the  contract,  the  appellant  had  the  right  to  elect  that 
it  be  considered  void  when,  on  March  1st,  respondent  had  not  ac- 
quired title,  and  could  not  give  the  requisite  authority  to  appellant 
to  proceed  with  the  removal  of  the  buildings.  The  respondent 
strenuously  argues,  however,  that,  as  between  the  parties,  time  was 
not  made  of  the  essence  of  the  contract,  except  as  regards  appel- 
lant's obligation  to  begin  work  within  24  hours  after  notice,  and  to 
complete  it  within  15  days.  Even  if  this  be  conceded,  however,  it 
does  not  justify  the  judgments  appealed  from.  If  there  was  no  date 
at  all  specified  in  the  contract,  the  law  would  require  that  op- 
portunity to  proceed  with  the  work  should  be  afforded  within  a  rea- 
sonable time,  especially  since  the  appellant  had  already  paid  full 
consideration.  The  appellant's  assignor  had  virtually  agreed  that 
he  should  not  be  permitted  to  go  on  before  March  1st,  but  he  was 
certainly  entitled  to  an  opportunity  to  do  so  within  a  reasonable 
time  thereafter.  Such  opportunity  he  has  not  received.  The  con- 
tract was  an  entire  one,  for  the  demolition  of  five  houses.  It  was 
not  within  the  contemplation  of  the  contract  that  he  should  remove 
them  one  by  one.  The  notice  of  April  12th  therefore  was  ineffective 
for  any  purpose,  because  it  applied  only  to  three  houses,  and  not 
to  all  of  them.  So  far  as  appears,  he  never  received,  up  to  the  very 
day  of  trial,  either  notice  or  opportunity  to  carry  out  his  contract 
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as  it  was. made;  In  our  opinion,  he  was  well  within  his  rig^hts  in 
electing  to  declare  the  contract  void,  and  suing  for  the  money  paid 
in  consideration  thereof. 

The  judgments  should  be  reversed,  with  costs,  and  judgments 
ordered  for  the  appellant,  with  appropriate  costs  in  the  court  below. 
All  concur. 


WARSHAWSKX  v.  GRAND  THEATRE  00. 

(Supreme  Court,  Appellate  Term.    June  27,  1905.) 

Bills  AND  Notks— CoN8iDKBATioi7--0oiiPKnfi8BD  Claim. 

An  agreement  between  a  corporatloii  and  a  retiring  stockholder  oompro- 
mlslng  the  stockholder'^  demand  f6r  speoial  strrices  rendered  as  an  officer 
of  the  corporation  is  a  good  consideration  for  a  note  given  bj  the  corpora- 
tion to  the  stockhold^  for  the  amount  of  the  demand  as  compromised. 

[Ed.  Nota— F<h:«  cases- in  point,  see  vol.  7,  Cent  Dig.  Bills  and  Notes; 
H  202,  205.] 

Scott,  P.  J.,  disaentlni^ 

Appeal  from  City  Court  of  New  York,  Trial  Term. 
Action  by  Samuel  Warshawsky  against  the  Grand  Theatre  Com- 
pany.   From  a  judgment  for  plaintiif,  defendant  appeals.    AflSrmed. 
Argued  before  SCOTT,  P.  J.,  and  MacLEAN  and  DUGRO,  JJ. 

Alexander  Rosenthal,  for  appellant. 
Henry  M.  Plateau,  for  respondent, 

MacLBANy  J»  One  Fishel  was  a  stockholder  and  director  in 
the  Grand  Theatre  Company,  of  which  company  all  other  stock- 
holders were  actors.  The  corporation  had  no  by-laws.  At  a  meet- 
ing of  all  the  directors  at  the  end  of  the  season  of  1903,  Fishel  was 
told  that  it  was  considered  not  advantageous  to  the  company  to 
have  connected  with  it  a  person  not  an  actor,  and  that  it  was  desir- 
able for  the  benefit  of  the  company  that  he  should  sell  his  stock. 
Fishel  objected,  and  said  then  he  should  be  paid  $1,500  for  the  spe- 
cial services  he  had  rendered  as  treasurer.  This  compensation  was 
cut  down  to  $500,  payable  in  the  company's  note  due  in  November, 
1904,  when  the  company  would  be  in  funds.  Nothing  shows  that 
the  treasurer  was  to  work  for  nothing.  The  directors,  of  all  per- 
sons, should  know  about  that.  Admitting  that  something  was  due, 
they  compromised  the  demand  and  settled  the  compensation  at  one- 
third.  That  was  a  good  consideration  for  the  note,  which  is  con- 
tested apparently  only  by  a  person  who  came  into  the  corporation 
later  on  by  buying  all  the  stock.  It  is  not  contradicted  that  the 
plaintiff  acquired  the  note  by  paying  for  it  in  cash  before  maturity. 

Judgment  affirmed,  with  costs. 

DUGRO,  J.,  concurs. 

SCOTT,  P.  J.  (dissenting).  In  June,  1903,  one  Jacob  Fishel  was 
a  stockholder  of  the  defendant  corporation,  and  had  been  until  very 
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recently  the  treasurer  and  a  director.  The  plaintiff  was  bookkeeper 
for  defendant  imder  the  direction  of  Jacob  Eishel,  the  treasurer, 
with  whom. he  had  intimate  business  relations  outside. of  the  busi- 
ness of  the  theater.  Mr.  Fishel  was  not  an  actor,  and  the  other 
stockholders  were  of  opinion  that  the  stock  should  be  wholly  owned 
by  actors,  one  of  whom,  named  Adler,  was  even  then  negotiating 
to  purchase  the  stock  of  the  corporation.  Mr,  Fishel  was  therefore 
requested  to  consent  to  sell  his  stock,  which  he  finally  agreed  to 
do  at  par.  He  insisted,  however,  as  the  sole  condition  on  which  he 
would  sell,  that  the  corporation  should  pay  him  a  sum  of  money  for 
the  services  he  had  rendered  in  the  past  as  treasurer.  Accordingly 
the  note  in  suit  was  made  out  and  signed  by  the  president  and  as- 
sistant treasurer.  There  was  no  formal  meeting  of  •  the  board  of 
directors,  and  no  vote  or  resolution  was  adopted  authorizing  the 
execution*  of  the  note.  The  sole  consideration  claimed  for  it  and 
upon  which  it  was  exacted  was  that  it  was  in  payment  of  services 
previously  rendered  by  Fishel,  although  there  had  never  been  any 
agreement  to  compensate  him,  nor  any  salary  fixed  for  his  office. 
In  fact,  the  by-laws  under  which  the  company  operated  expressly 
provided  that  no  officer  was  to  receive  any  salary.  There  is  no  pre- 
tense that  the  sum  represented  by  the  note  was  part  of  the  purchase 
price  of  the  stock.  It  is  clear  that,  there  was  no  consideration  for 
the  note,  that  it  was  void  at  its  very  inception,  and  that  Fishel 
could  not  have  recovered  a  judgment  upon  it.  Met.  El.  R.  Co.  v. 
Kneeland,  120  N.  Y.  134,  24  N.  E.  381,  8  L.  R.  A.  253,  17  Am.  St. 
Rep.  619:  Is  the  present  plaintiff  in  any  better  position?  We 
think  not.  The  rule  is  well  settled  that  one  who  receives  from  an 
officer  of  a  corporation  the  notes  or  securities  of  such  corporation 
in  payment  of  or  as  security  for  a  personal  debt  of  such  officer  does 
so  at  his  periL  Prima  facie  the  act  is  unlawful,  and,  unless  actually 
authorized,  the  purchaser  will  be  deemed  to  have  taken  with  notice 
of  the  rights  of  the  corporation.  Wilson  v.  Met.  El.  R.  Co.,  120  N. 
Y.  145,  24  N.  E.  384,  17  Am.  St.  Rep.  625 :  R.  &  C.  T.  R.  Co.  v. 
Paviour,  164  N.  Y.  281,  58  N.  E.  114,  52  L.  R.  A.  790.  There  is  no 
doubt  that  the  plaintiff  knew  of  Fishel's  relationship  to  the  cor- 
poration, and  from  his  position  as  bookkeeper  he  must  also  have 
known  that  the  books  showed  no  indebtedness  from  the  corporation 
to  Fishel,  and,  if  he  had  made  proper  inquiry,  he  could  easily  have 
ascertained  that  the  note  which  he  purchased  had  never  been  au- 
thorized by  the  board  of  directors.  He  is  therefore  chargeable  with 
notice  of  the  initial  infirmity  of  the  note,  and  can  no  more  recover 
upon  It  than  could  Fishel  have  done  if  he  had  been  plaintiff. 

Judgment  should  be  reversed,  and  new  trial  granted,  with  costs 
to  appellant  to  abide  the  event. 
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ORR  et  al.  ▼.  SOUTH  AMBOX  TERRA  COTTA  C50. 
(Supreme  Court,  Appellate  Term.    June  28,  1005.) 

GOBPOBATIONB— TbaNSACTIONS   WITH   OmCBRS— EXECUTION   OF   NOTES— VALID- 
ITY—NOTICE  OF  iNFIRiaTIES. 

A  note  or  other  obligation  given  by  a  corporation  to  an  officer  or  director 
is  not  necessarily  void,  but,  as  it  Is  out  of  tbe  usual  course  of  business, 
a  third  person  taking  the  obligation,  and  knowing  either  from  recitals 
on  its  face  or  from  extrinsic  facts  that  the  payee  is  an  officer  of  the 
maker  corporation,  is  put  upon  inquiry  as  to  whether  or  not  the  obligation 
has  been  lawfully  issued ;  and,  if  It  is  subject  to  any  legal  infirmity,  he 
cannot  avoid  the  effect  thereof  by  claiming  to  be  a  bona  fide  holder,  with- 
out notice. 

MacLean,  J.,  dissenting. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  George  Orr  and  another  against  the  South  Amboy 
Terra  Cotta  Company.  From  a  judgment  for  defendant,  and  from 
zn  order  denying  a  new  trial,  plaintiffs  appeal.    Affirmed. 

See  92  N.  Y.  Supp.  531. 

Argued  before  SCOTT,  P.  J.,  and  MacLEAN  and  DUGRO,  JJ. 

Seth  B.  Robinson  (Alexander  S.  Bacon,  of  counsel),  for  appel- 
lants. 

Emmet  &  Robinson  (Grenville  T.  Emmet,  of  counsel),  for  re- 
spondent. 

SCOTT,  P.  J.  A  note  or  other  obligation  given  by  a  corporation 
to  an  officer  is  not  necessarily  void  on  that  account.  It  may  be 
perfectly  lawful  and  valid.  But  as  it  is  out  of  the  usual  course  of 
business  for  a  corporation  to  issue  its  obligations  to  its  officers,  the 
fact  that  an  obligation  is  so  made  suggests  that  it  may  be  irregular ; 
and  consequently  a  third  person  taking  such  an  obligation,  and 
knowing  that  the  payee  is  an  officer  of  the  maker  corporation,  is 
put  upon  his  inquiry  as  to  whether  or  not  the  obligation  has  been 
lawfully  issued.  There  is  no  reason  why  this  rule  should  not  ap- 
ply as  well  to  directors  as  to  any  other  officer.  When  the  note  or 
obligation  shows  upon  its  face  that  it  is  made  to  an  officer,  the 
note  itself  conveys  the  notice  to  all  persons  into  whose  hands  it 
may  come.  When,  as  in  the  present  case,  it  is  made  to  a  person 
without  designation  indicating  that  he  is  an  officer,  the  transferee 
may  or  may  not  know  the  fact  from  other  sources.  If  he  does  know 
it,  as  the  appellants  did  in  this  case,  he  is  put  upon  his  inquiry ;  and 
if  it  afterwards  turns  out  that  the  obligation  was  subject  to  legal 
infirmity  at  its  inception,  he  cannot  avoid  the  effect  of  the  infirmity 
by  claiming  to  be  a  bona  fide  holder  without  notice. 

Judgment  affirmed,  with  costs. 

DUGRO,  J.  I  am  of  the  opinion  that  the  law  ought  to  be  as 
MacLEAN,  J.,  suggests,  but  that  it  is  as  SCOTT,  P.  J.,  decides. 
Therefore  I  concur. 

MacLEAN,  J.  (dissenting).  Affirmance  of  the  judgment  herein 
involves  disregard  of  the  exception  to  the  refusal  to  charge  upon 
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request  of  the  defendant :  "The  mere  fact,  known  to  the  purchaser, 
that  Poerschke  was  a  director  of  the  corporation,  is  not  sufficient 
to  throw  discredit  on  the  note,  or  put  a  bona  fide  holder  upon  his 
inquiry."  Had  this  request  been  submitted  in  writing  instead  of 
ore  tenus,  its  ingenuity  under  the  surroundings  might  have  been 
more  noticeable,  and  have  been  followed  by  other  instructions. 
Circumstances  quite  sufficient  to  put  the  taker  upon  his  inquiry  had 
been  testified  to  in  a  way  likely  to  impress  those  who  heard  the 
testimony,  and  also  those  who  perused  it  in  the  printed  case.  The 
jury,  however,  were  not  bound  to  believe  it.  If  by  their  disbelief 
it  was  eliminated,  the  overt  refusal  to  charge  the  request  amounted 
practically  to  an  instruction  as  the  law  that  where  a  person  has  sold 
or  had  discounted  a  note  of  a  corporation  in  which  he  is  a  director, 
to  the  knowledge  of  the  other  party,  bank  or  tradesman,  contractor 
creditor,  the  latter,  it  is  to  be  held,  had  actual  "knowledge  of  such 
fact  that  his  action  in  taking  the  instrument  amounted  to  bad  faith." 
Section  95,  Negotiable  Instruments  Law  (Laws  1897,  p.  732,  c.  612). 
To  that  I  am  not  willing  to  subscribe  until  it  has  been  authorita- 
tively decided  in  a  case  directly  involving  the  point,  rather  indicated 
by  general  expressions  in  cases  where  executive  officers  of  corpora- 
tions have  issued  paper  to  themselves.  In  such  cases  the  appear- 
ances of  evil  are  more  patent,  and  they  may  be  saved  even  in  them 
by  perfunctory  inquiry.  Wilson  v.  M.  E.  R.  Co.,  120  N.  Y.  152, 
24  N.  E.*  384,  17  Am.  St.  Rep.  625.  That  dealings  between  corpora- 
tions and  their  directors  are  sometimes  disadvantageous — even 
fraudulent  and  corrupt — is  too  well  known.  It  is  still  better  known 
that  they  are  most  commonly  for  the  advantage  of  the  corporations 
themselves.  Directors  are  selected  and  put  upon  boards  of  banks, 
of  manufacturing  concerns,  and  of  companies  generally  for  the  ad- 
vantage they  bring.  In  particular  as  to  dealings  in  commercial 
paper  their  indorsements  are  often  asked  upon  offering  for  dis- 
count, and  upon  paper  given  in  the  ordinary  course  of  business,  not 
for  the  sake  of  their  individual  credit,  but  frequently,  well-nigh 
generally,  because  of  their  supposed  knowledge  respecting  the  cor- 
poration's solvency,  of  which  their  indorsements  are  practically 
guaranties. 


OULLINAN  V.  McGOVERN. 
(Supreme  Court,  Special  Term,  New  York  County.    May  19,  1904.) 

1.  Intoxioatino  Liquors— UwiiAwruii  Saue. 

The  sale  of  "lager  beer"  which  was  drunk  on  the  premises  during  thi 
hours  when  the  sale  of  malt  liquors  was  prohibited  was  a  violation  of 
Liquor  Tax  Law  (Laws  1897,  p.  207,  c.  312)  §  2,  defining  liquors  as  used  in 
the  act  to  Include  all  distilled  or  rectified  spirits  or  fermented  or  malt 
liquors. 

[Ed.  Note.— For  cases  in  point,  see  vol.  29,  Cent  Dig.  Intoxicating  Uq- 
uors,  Sf  142-144.] 

2.  Same— WrrwissEs— Failubb  to  Cboss- Examine— Effect. 

Where,  in  a  prosecution  for  violation  of  the  liquor  law,  the  witnesses 
are  not  cross-examined  to  test  the  value  of  their  testimony,  it  must  be  as- 
sumed that  they  recognized  the  beverage  which  they  described. 


Digitized  byCjOOQlC 


626  94  NEW  YORK  SUPPLEMENT  <Sup.  Ct. 

and  128  New  York  State  Reporter 

Motion  by  Patrick  W.  Cullinan,  commissioner  of  excise,  against 
one  McGovern,  to  revoke  his  liquor  license.     Granted. 

Herbert  H.  Kellogg,  for  petitioner. 

James  J.  Walsh  and  Ashbel  P.  Fitch,  for  respondent. 

BISCHOFF,  J.  Upon  the  uncontradicted  testimony  that  "lag«r 
beer"  was  sold  to  and  drunk  by  the  witnesses  upon  the  premises 
during  the  hours  when  the  sale  of  "malt  liquors"  was  prohibited,  a 
violation  of  the  statute  (Laws  1897,  p.  207,  c.  312)  is  certainly  ap- 
parent. A  possible  question,  now  suggested  for  the  respondent, 
as  to  whether  these  policemen  were  sufficiently  versed  in  the  use 
of  beer  to  discriminate  between  malt  liquor  and  ginger  ale,  was  not 
made  the  subject  of  cross-examination  to  test  the  value  of  the  testi- 
mony, so  far  as  an  opinion  was  inferentially  involved,  and  .1  must 
assume  that  the  witnesses  recognized  the  beverage  which  they  were 
prepared  to  describe.  The  intoxicating  quality  of  lager  beer  may 
not  be  implied. from  the  mere  name  (E^  v.  People,  63  N.  Y.  277), 
but  this  is  not  the  question,  since  the  proceeding  is  based  upon  the 
unlawful  sale  of  a  "malt  liquor,"  a  term  which  includes  lager  beer, 
the  latter  being,  within  the  recognition  of  the  Court  of  Appeals, 
"one  of  the  best  known,  and  probably  the. most  extensively  used,  of 
the  malted  liquors"  (Blatz  v.  Rohrbach,  116  N.  Y.  455,  22  N.  E. 
1049,  6  L.  H.  A.  669).  If,  therefore,  the  witnesses  drank  lager  beer, 
they  must,  as  a  matter  of  judicial  knowledge,  have  drunk  a  malt 
liquor,  and  their  possession  of  a  taste  which  could  discriminate  is 
to  be  assumed,  in  the  absence  of  attack. 

Motion  granted. 


PEOPLE  V.  COX. 
(Supreme  Court,  Appellate  Division,  Thli^  Dopartment.    June  38,  1906.) 

1.  Intoxioating  Liquobs— Unu^wfui,  Sale. 

A  Bale  of  liquor  known  as  "malt  rose"  containing  between  .74  per  onit. 
and  1.18  per  cent.  In  volume  of  alcohol,  and  Intended  to  aid  In  the  evasion 
and  defeat  of  the  liquor  law,  is  a  violation  of  Liquor  Tax  Law  (Laws 
1897,  p.  207,  c.  312)  §  2,  defining  liquors,  as  used  In  the  act,  to  Include  all 
distilled  or  rectified  spirits  or  fermented  or  malt  liquors. 

[Ed.  Note. — For  cases  In  point,  see  vol.  20,  Cent  Dig.  Intoxicating  Liq- 
uors, §§  142-144.] 

2.  Same— INDICTMBNT— SXJFFIOIBNCY. 

The  crime  was  sufladently  charged  in  the  indictment  without  Including 
therein  an. allegation  that  the  liquor  so  sold  was  Intoxicating. 

[Ed.  Not^. — For  cases  in  point,  see  vol.  29,  Cent  Dig.  Intoxicating  Liq- 
uors, §  271.] 

8L   OoUNTy  COUBTS— JUBIBDICTIOK. 

Under  Const,  art.  6,  §  14,  abolishing  the  distinction  between  courts  held 
by  a  county  judge  for  the  trial  of. a  civil  and  criminal  action,  where  the 
county  judge  of  Lewis  county  held  the  County  Court  In  St.  Lawrence 
county  at  the  request  of  the  county  judge  of  the  latter  county  from  Octo- 
ber 17th  until  the  21st,  when  the  county  judge  of  St.  Lawrence  county 
held  it,  and  defendant  was  convicted  of  violating  the  liquor  tax  law,  he 
cannot  complain  of  the  jurisdiction  on  the  groimd  that  the  judge  of  the 
adjoining  county  opened  and  held  the  October  term  of  court 

Houghton.  J.,  dissenting.  ^^^.^^^^^ byC.OOgle 
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Appeal  from  Trial  Term,  St.  Lawrence  County. 

Henry  Cox  was  convicted  of  violating  the  liquor  tax  law.  From 
the  judgment  (92  N.  Y.  Supp.  125)  and  an  order  denying  his  motion 
to  set  aside  the  verdict  and  judgment,  and  for  a  new  trial,  and  for 
an  arrest  of  judgment,  the  defendant  appeals.     Affirmed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

Lowen  E.  Ginn,  for  appellant. 

Clarence  S.  Ferris,  Dist.  Atty.,  for  the  People. 

CHASE,  J.  The  defendant  was  indicted  for  the  crime  of  "un- 
lawfully selling  distilled  and  rectified  spirits,  wine,  fermented  and 
malt  liquors,  in  quantities  less  than  five  wine  gallons  at  a  time,  in 
a  town  where  the  sale  of  liquors  is  prohibited,  and  without  having 
obtained  and  posted  a  liquor  tax  certificate,  and  without  having  paid 
the  tax  therefor,  contrary  to  the  provisions  of  the  liquor  tax  law, 
committed  as  follows:  The  said  Henry  Cox,  on  the  31st  day  of 
August,  1904,  at  the  :town  of  Potsdam,  in  this  county,  unlawfully 
did  sell  to  one  Owen  O.  Wiard  distilled  and  rectified  spirits,  wine, 
fermented  and  malt  liquors  in  quantities  less  than  five  wine  gallons 
.at  a  time,rto  wit,  two  glasses  of  lager  beer,  without  having  obtained 
and  posted  a  liquor  tax  certificate,  and  without  having  paid  a  tax 
therefor;  :the  said  town  of  Potsdam  then  and  there  being  a  town  in 
which  a  liquor  tax  certificate  is  prohibited  as  a  result  of  a  vote  duly 
had  in  said  town  upon  questions  one,  two,  and  four,  submitted  un- 
der section  16  of  the  liquor  tax  law  [Laws  1897,  p.  2116,  c.  312],  con- 
trary to  the  provisions  of  the  liquor  tax  law."  'He  was  tried  upon 
-such  indictment,  and  the  jury,  on  evidence  uncontradicted  by  the 
defendant,  tendered  a  special  verdict  as  follows : 

••The  Jury  find  that  on  the  31st  day  of  August,  1904,  the  defendant,  at  the 
•town  ctt  Potsdam,  In  this  county,  did  sell  and  deliver  to  one  Owen  O.  Wiard 
one  pint  of  a  certain  liquor  called  *inalt  rose' ;  that  said  liquor  then  and  there 
contained  between  seventy-four  hundredths  of  one  per  cent,  and  one  and 
eighteen-hundedths  per  cent,  in  volumn  of  alcohol;  that  said  alcohol  was 
formed  therein  foy  fermentation  or  added  in  the  process  of  manufacture ; 
that  he  had  at  the  time  no  liquor  tax  certificate ;  and  that  the  traffic  in 
liquors  in  «aid  town  at  said  time  was  unlawful." 

The  county  judge  holding  said  term  of  court  on  the  application 
for  judgment  upon  the  special  verdict  wrote  an  opinion,  in  which, 
among  other  things,  he  said : 

"Philput,  the  manufacturer  of  the  beverage  sold  by  defendant  under  the 
name  of  *malt  rose,'  testified  that  one  of  the  ingredients  was  the  lager  beer 
known  as  'export  lager.*  Mr.  Williams,  the  chemist  called  by  defendant, 
testified  that  on  the  assumption  that  the  export  beer  used  by  Philput  was  an 
average  sample  of  American  export  beer,  the  mixture  resulting  from  the  in- 
gredients enumerated  by  Philput  would  contain  .11  per  cent  in  volume  of 
alcohol.  But  the  analyses  of  five  samples  of  malt  rose  by  Mr.  Williams 
showed  from  .74  per  cent,  to  1.18  per  cent,  in  volume  of  alcohol.  The  excess, 
amounting  from  seven  to  ten  times  the  original  quantity,  can  be  accounted  for 
only  upon  the  theory  of  fermentation,  or  the  intentional  addition  of  alcohol 
In  some  form.  The  resultant  was  therefore,  to  some  degree  at  least,  fermented 
liquor  or  distilled  spirits.  The  sole  remaining  question  is  the  practical  one 
whether  the  quantity  of  alcohol  is  so  smallthatthe  law  ought  to  ignore  it. 
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It  was  in  evidence,  and  Is  undisputed  in  this  case,  that  Schlitz  Milwaukee 
lager  beer  contains  only  2.45  per  cent,  of  alcohol.  Clearly,  a  lager  beer  con- 
taining this  amount  of  alcohol  cannot  be  lawfully  dealt  in  in  a  no-license 
town.  If  the  contents  of  a  bottle  of  this  beer  were  to  be  diluted  by  two 
parts  of  water  to  one  of  beer,  I  have  no  doubt  the  resulting  beverage  would 
still  be  within  the  prohibition  of  the  law,  and  yet  it  would  contain  a  less  per- 
centage of  alcohol  than  some  of  the  samples  of  malt  rose  submitted  to  Mr. 
Williams.  On  the  trial  of  this  action  Philput,  the  manufacturer,  was  unable 
to  determine  by  Inspection  whether  a  bottle  shown  him  was  malt  rose  manu- 
factured by  him  or  lager  beer.  If  the  product  is  manufactured  as  a  substitute 
for  lager  beer,  and  sold  either  for  the  purpose  of  deceiving  the  purchaser  or 
evading  the  law,  the  charity  of  the  law  should  not  be  exercised  toward  it  In 
practically  all  of  the  trials  in  this  court  involving  alleged  violations  of  the 
liquor  tax  law  In  the  town  of  Potsdam  since  the  last  biennial  town  meeting, 
the  last  line  of  defense  has  been  that,  in  any  event,  the  defendant  could  not 
be  guilty  of  any  offense,  because  he  only  kept  for  sale  or  sold  malt  rose.  I 
incline,  therefore,  to  hold,  after  considerable  observation  in  other  cases  as  well 
as  in  this,  that  the  article  in  question  is  peculiarly  intended  to  aid  in  the 
evasion  and  defeat  of  the  law,  and  that  its  sale  with  the  quantity  of  alcohol 
shown  to  be  contained  is  a  violation  of  the  liquor  tax  law/'  People  v.  Cox, 
46  Misc.  Rep.  311,  92  N.  Y.  Supp.  125. 

During  the  trial  and  in  his  charge  to  the  jury  the  county  judge 
held  and  said,  in  substance,  that  the  question  for  determination  was 
whether  the  defendant  had  trafficked  in  distilled  and  rectified  spirits, 
wine,  fermented  and  malt  liquors,  and  that  it  was  immaterial 
whether  such  liquors  were  intoxicating.  The  excise  acts  passed  by 
the  Colonial  Legislature  relating  to  the  sale  of  liquor  in  every  in- 
stance referred  either  in  the  title  of  the  act  or  in  the  act  itself  to 
"strong  liquor"  or  "strong  and  spirituous"  liquor,  and  the  first  act 
of  the  Legislature  of  this  state  relating  to  excise  (chapter  17,  p. 
109,  of  the  Laws  of  1779)  is  entitled  "An  act  to  lay  a  duty  of  excise 
on  strong  liquors,  to  appropriate  monies  therefrom,  and  for  the 
better  regulation  of  inns  and  taverns  within  this  state."  The  title 
to  chapter  164,  p.  439,  of  the  Laws  of  1801,  is  "An  act  to  lay  a  duty 
on  strong  liquors  and  for  regulating  inns  and  taverns."  The  title 
of  chapter  628,  p.  405,  of  the  Laws  of  18*57,  is  "An  act  to  suppress 
intemperance  and  to  regulate  the  sale  of  intoxicating  liquors."  The 
title  of  chapter  175,  p.  456,  of  the  Laws  of  1870,  is  "An  act  regulating 
the  sale  of  intoxicating  liquors."  The  title  of  chapter  646,  p.  1016, 
of  the  Laws  of  1873,  is  "An  act  to  suppress  intemperance,  pauper- 
ism, and  crime."  The  title  of  chapter  340,  p.  510,  of  the  Laws  of 
1883,  is  "An  act  to  regulate  the  sale  of  intoxicating  liquors  in  cities 
having  a  population  of  over  three  hundred  thousand  inhabitants." 
The  title  of  chapter  401,  p.  824,  of  the  Laws  of  1892,  is  "An  act  to 
revise  and  consolidate  the  laws  regulating  the  sale  of  intoxicating 
liquors."  The  liquor  tax  law  (chapter  112,  p.  45,  of  the  Laws  of 
1896,  as  amended  by  Laws  1897,  p.  207,  c.  312)  is  entitled  "An  act 
in  relation  to  the  traffic  in  liquors,  and  for  the  taxation  and  regula- 
tion of  the  same,  and  to  provide  for  local  option,  constituting  chap- 
ter twenty-nine  of  the  general  laws."  By  section  2  of  said  act  the 
term  "liquors,"  as  used  in  said  act,  is  defined  as  including  and  mean- 
ing all  distilled  or  rectified  spirits,  wine,  fermented  and  malt  liquors. 
Under  the  several  acts  referred  to  passed  prior  to  chapter  112,  p. 
45,  of  the  Laws  of  1896,  and  also  under  the  other  general  and  spe- 
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cial  acts  passed  prior  to  said  act  of  1896  relating  to  excise,  and  the 
many  acts  amendatory  thereof  and  supplementary  thereto,  it  be- 
came a  question  of  fact  in  each  case  where  a  violation  of  an  act  was 
asserted  whether  tTie  liquor  sold  or  given  away  was  strong,  spirit- 
uous, or  intoxicating^  as  the  case  might  be.  unless  the  liquor  was 
such  that  its  strong,  spirituous,  or  intoxicating  qualities  were  well 
known,  it  was  necessary  in  each  case  to -show  affirmatively  that  it 
was  strong,  spirituous,  or  intoxicating,  and  thus  within  the  pro- 
hibitive part  of  the  act  which  it  was  claimed  had  been  violated.  It 
seems  to  have  been  the  deliberate  intention  and  purpose  of  the 
Legislature  in  passing  the  liquor  tax  law  to  omit  therefrom  the 
words  "strong,"  "spirituous,"  and  "intoxicating,"  and  to  include 
within  the  prohibitive  parts  thereof  the  traffic  in  all  alcoholic  bever- 
ages within  the  definition  of  "liquor"  as  contained  in  such  statute, 
and  to  relieve  the  court  from  determining  as  a  fact  whether  the 
liquor  sold  or  given  away  is  intoxicating.  Cullinan  v.  McGovem 
(c^inion  by  Bischoff,  J.)  94  N.  Y.  Supp.  525.  In  this  case  the  peo- 
ple's witnesses  testify  that  the  liquor  sold  by  the  defendant  was 
lager  beer.  Lager  beer  is  one  of  the  best  known  of  malted  liquors. 
Blatz  V.  Rohrbach,  116  N.  Y.  455,  22  N.  E.  1049,  6  L.  R.  A.  669. 
The  jury  found  that  the  liquor  sold  by  the  defendant  was  malt  rose, 
and  the  judgment  is  based  on  such  finding.  It  appears  from  the 
evidence  that  malt  rose  is  a  beverage  made  to  imitate  lager  beer, 
and  that  it  has  the  same  general  color,  taste,  and  appearance  as 
lager  beer,  and  that  it  is  bottled  in  the  same  way.  The  jury  has 
found  that  the  liquor  sold  contained  from  .74  tb  1.18  per  cent,  of 
alcohol.  In  the  testimony  of  the  manufacturer  he  gives  the  in- 
gredients used  by  him  in  the  concoction  thereof.  One  of  the  in- 
gredients is  export  beer,  which  he  testified  is  a  fermented  and 
malted  liquor.  The  alcohol  in  the  export  beer  used  as  one  of  the 
ingredients  of  malt  rose  is  sufficient  to  make  about  eleven-hun- 
dredths  of  one  per  cent,  of  alcohol  in  malt  rose  as  bottled  and  sold. 
Among  the  other  ingredients  of  malt  rose  are  hop  ale  extract,  con- 
sisting of  the  extract  of  hops,  and  of  glucose  to  sweeten  it,  and 
also  burned  sugar  and  soapina.  It  appears  that  if  these  ingredients, 
when  mixed,  are  exposed  to  the  air,  that  they  will  ferment,  and,  as 
but  .11  per  cent,  of  alcohol  was  put  into  the  malt  rose  in  question, 
the  alcohol  found  therein  except  such  .11  per  cent,  must  have  been 
the  result  of  the  fermentation  of  the  concoction  itself.  The  alcohol 
in  malt  rose  was  consequently  in  part  added  thereto  and  in  part 
formed  therein.  If  the  alcohol  contained  in  the  malt  rose  as  sold 
was  produced  therein  by  fermentation  of  the  ingredients  forming  it, 
the  beverage  comes  within  the  plain  terms  of  the  statutory  definition 
of  liquor.  A  construction  of  the  act  that  would  exclude  from  its 
terms  all  beverages  that  had  not  of  themselves  been  rectified,  dis- 
tilled, fermented,  or  malted  would  deprive  the  act  of  much  of  its 
value  as  a  police  measure.  We  are  not  willing  to  say  that  a  bever- 
age to  which  perchance  is  added  a  sufficient  quantity  of  rectified  or 
distilled  spirits  or  alcohol  contained  in  malt  or  fermented  liquor 
equal  to  or  in  excess  of  liquors  that  are  well  known  to  be  spirituous 
94N.T.8.-^84 
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and  intoxicating  would  not  be  witTiin  the  temw  of  the  definition 
used  in  the  act.  (See  Ency.  Americana,  Article  "Fermentation") 
We  do  not  mean  to  hold  that  to  add  a  trace  of  recti-fied  or  distilled 
spirits  or  fermented  or  malt  liquor  to  drugs  or  other  liquids  would 
necessarily  constitute  such  compound  a  liquor  within  the  terms  of 
the  liquor  tax  law.  We  simply  hold  that  malt  rose,  as  sold  by  the 
defendant  in  this  case,  was  within  the  prohibition  of  the  liquor 
tax  law,  and  that  the  crime  was  sufficiently  charged  in  the  indict- 
ment, without  including  therein  an  allegation  that  the  liquor  so  sold 
was  intoxicating. 

The  defendant  also  claims  that  his  trial  and  conviction  were  with- 
out legal  sanction,  for  the  reason  that  the  October  term  of  the 
County  Court  of  St.  Lawrence  county  was  appointed  to  be  held  on 
October  17th,  and  that  on  that  day  neither  the  counter  judge  of  St. 
Lawrence  coimty  nor  the  special  county  judge  of  said  county  was 
present,  but  the  county  judge  of  an  adjoining  county  opened  and 
held  said  court  until  October  21st,  on  vPhich  day  the  county  judge 
of  St.  Lawrence  county  held  said  court,  and  continued  to  hold  said 
court  until  after  the  trial  of  the  defendant,  which  took  place  on  Octo- 
ber 25th.  St.  Lawrence  county  has  a  special  county  judge,  and  the 
defendant  insists  that,  as  it  is  not  shown  that  the  county  judge  and 
special  county  judge  of  said  county  were  incapable  of  acting  in  this 
criminal  action,  the  criminal  side  of  the  court  could  not  be  ad- 
journed from  day  to  day  from  October  17th  to  October  21st  by  any 
other  county  judge,  and  that  consequently  the  trial  and  conviction 
of  the  defendant  were  without  jurisdicltion.  The  distinction  be- 
tween courts  held  by  a  county  judge  for  the  trial  of  civil  and  crim- 
inal actions  was  abolished  by  section  14  of  article  €  of  the  Consti- 
tution of  1894.  By  said  section  of  the  Constitution  courts  of  ses- 
sions, except  in  the  county  of  New  York,  were  abolished,  and  the 
jurisdiction  of  courts  of  sessions,  except  in  the  county  of  New  York, 
was  vested  in  the  County  Courts.  It  is  also  expressly  provided  by 
said  section  of  the  Constitution  that  "a  county  judge  of  any  county 
may  hold  county  courts  in  any  other  county  when  requested  by  the 
judge  of  such  other  county.  It  appears  that  the  county  judge 
of  Lewis  county  held  the  County  Court  in  St.  Lawrence  county  on 
October  17th  at  the  request  of  the  county  judge  of  St.  Lawrence 
county,  and  that  he  continued  to  hold  said  court  at  said  request 
until  October  21st.  Whether,  when  there  is  a  special  county  judge 
in  a  county  capable  of  acting  as  a  county  judge  of  a  county  other 
than  that  in  which  the  court  is  held,  can,  at  the  request  of  the  county 
judge  of  said  county,  preside  at  the  trial  of  a  criminal  action,  is  not 
necessary  for  consideration.  The  County  Court  is  one  court  with 
civil  and  criminal  jurisdiction,  and  such  court  was  duly  adjourned 
to  October  21st.  On  and  after  that  day,  including  the  time  when 
the  defendant  was  tried  and  convicted,  the  court  was  actually  in 
existence,  and  held  by  the  county  judge  of  said  county.  The  de- 
fendant's objection  to  the  jurisdiction  of  the  court  is  without  merit. 

The  judgment  of  conviction  should  be  affirmed.  All  concur,  ex- 
cept HOUGHTON,  J.,  who  dissents. 
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HOUGHTON,  J.  (dissenting:).  The  defendant  was  indicted  for 
selling  lager  beer.  On  the  trial  it  transpired  that  he  sold  what  is 
known  as  "malt  rose."  The  defendant  offered  to  prove  that  this 
beverage  was  not  intoxicating,  and  the  trial  conrt  held  and  charged! 
the  jury  that  the  statute  was  violated  by  the  sale  of  malt  or  ferment- 
ed liquors  whether  they  were  intoxicating  or  not.  This  was  error, 
for  which  the  conviction  should  be  reversed. 

It  is  true  that  the  liquor  tax  law  (Laws  189^,  p.  207,  c.  312)  de- 
fines the  ^liquors"  the  sale  of  which  is  prohibited  without  a  liquor 
tax  certificate  to  mean  and  include  "alt  distilled  or  rectified  spirits, 
wine,  fermented  and  malt  liquors,*'  and  does  not  specifically  say 
that  they  must  be  intoxicating ;  but  I  think  it  is  the  plain  intent  of 
the  statute  to  prohibit  and  regulate  the  sale  only  of  those  liquors 
and  beverages  which  may  produce  intoxication.  In  the  case  of  the 
People  ex  rel.  Einsfeld  v.  Murray,  149  N.  Y.  3^7,  44  N.  E.  146,  32 
L.  R.  A.  344,  the  law  was  claimed  to  be  unconstitutional  principally 
because  it  was  a  simple  tax  law ;  and  it  was  held  that  it  was  not  a 
tax  law,  but  an  excise  law,  having  for  its  primary  purpose  the  reg- 
ulation of  the  sale  of  liquors.  Andrews,  C.  J.,  in  his  opinion  spe- 
cifically approved  of  what  was  said  by  the  court  below  (4  App.  Div. 
185,  38  N.  Y.  Supp.  909),  and  in  addition  said: 

"The  character  of  the  act  of  1896  C(*apter  112,  p.  45),  ^vhether  a  tax  law  In 
a  proper  sense  or  a  law  enacted  under  the  police  power,  must  he  determined 
from  Its  whole  scope  and  tenor,  and  there  can  be  no  reasonable  doubt,  we 
think,  that  It  Is  of  the  latter  character.  It  Is  radically  different  In  some 
respects  from  the  excise  laws  which  it  supersedies.  But  tbe  changes  are  in 
tiie  adminstration  of  the  excise  system,  and  not  in  its  essential  character. 
•  •  ♦  The  analogy  between  the  law  of  1896  and  the  former  excise  laws  is 
strongly  marked.  There  is  the  same  necessity  of  a  public  certification  of  a 
rlglit  to  engage  in  the  traflJc,  the  same  restrictions  and  regulations  intended 
to  guard  the  traffic  and  reasonably  protect  the  public  against  its  acknowledged 
efils,  the  same  principle  of  local  option,  and  the  act  Incorperates  the  principle 
of  the  ciyil  damage  law.*  The  new  faatucea  of  the  system  may  prove  ta  b« 
effldent  meaas  of  icfkres&loQ  and  regulatioa;  such  as  the  change  in  the  ad- 
ministrative agendes,  and  the  much  larger  tax  upon  tiie  right  to  engage  la  the 
traffic" 

Under  the  former  excise  laws  it  is  not  questioned  that  a  liquor 
must  have  been  intoxicating  to  come  within  their  prohibitions  of 
sale.  The  Legislature  possesses  the  right  to  control  and  regulate 
the  traffic  in  intoxicating  Uquors  because  of  its  sovereign  police 
power,  which  it  may  exercise  to  preserve  the  public  morals  or  to 
promote  the  public  safety  or  prosperity.  Metropolitan  Board  of 
Excise  V.  Barrie,  34  N.  Y.  666.  It  also  has  the  right  to  pass  health 
laws,  and  to  prohibit  the  sale  of  food  or  beverages  deleterious  to  the 
public  health.  But  it  does  not  and  could  not  prohibit  the  sale 
of  pure  food  or  harmless  beverages,  which  in  no  way  affect  the  pub- 
lic morals  or  public  safety  or  public  health.  If  the  liquor  tax  law 
is  to  be  given  the  narrow  construction  that  the  sale  of  all  "fermented 
or  malt  liquors,**  whether  intoxicating  or  not^  is  prohibited,  the  in- 
valid food  known  as  "kumiss,'*  **a  fermented,  dietetic,  and  sanitary 
drink  made  from  cows*  milk  with  sugar  and  yeast,  and  allowed  to 
ferment  until  it  becomes  effervescent  and  slightly  alcoholic"  (the 
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Century  Dictionary),  cannot  be  sold  without  procuring  a  liquor 
tax  certificate.  Very  many  other  harmless  medicinal  and  refresh- 
ing drinks  would  also  come  under  the  ban.  The  act  should  receive 
no  such  interpretation. 

Although  the  question  was  not  presented  precisely  as  it  now  is  in 
People  V.  Kastner,  101  App.  Div.  265,  91  N.  Y.  Supp.  1004  (decided 
by  this  court),  it  seems  to  me  the  spirit  of  that  decision  is  violated 
by  the  prevailing  holding  herein.  There  was  no  pertinency  in  re- 
versing the  judgment  of  conviction  in  that  case  unless  the  intoxi- 
cating properties  of  the  beverage  there  sold  (which  was  "malt 
rose")  was  an  element  of  the  crime  of  selling  liquor  without  a  liquor 
tax  certificate. 

It  is  very  possible  that  the  defendant  violated  the  act,  and  that 
"malt  rose"  is  another  name  for  lager  beer,  and  a  mere  subterfuge 
to  evade  the  law;  but  the  jury  should  have  been  permitted  to  pass 
upon  the  question  whether  or  not  it  was  a  subterfuge,  and  was  lager 
beer,  or  was  intoxicating. 

The  judgment  of  conviction  should  be  reversed,  and  a  new  trial 
granted. 


JOHNSON  v.  TOWN  OF  DENNING. 
(Supreme  Gonrt,  Appellate  Division,  Third  Department    Jnne  29,  1905.) 

!•  Bbidgbs— CoixAPSK  mvDEB  Load— AsBxmPTioN  of  Risk. 

One  who  knows  or  has  reason  to  believe  that  a  bridge  over  a  stream 
is  liable  to  collapse  under  a  heavy  load,  and  nevertheless  yolnntarily 
and  knowingly  takes  the  risk  of  crossing  the  bridge  with  such  a  load, 
cannot  recover  against  the  town  In  which  the  bridge  is  located  for  inju- 
ries to  the  load*  caused  by  the  collapse  of  the  bridge. 

[Ed.  Note.— For  cases  In  point,  see  vol.  8,  Gent  Dig.  Bridges,  S  92.] 

2.  Same— Knowledge  of  Defects— Evidence.  • 

In  an  action  against  a  town  for  damages  sustained  by  the  collapse  of 
a  bridge  over  which  plaintifTs  agent  was  driving  witti  a  heavy  load, 
evidence  heJ4  to  show,  in  contradiction  to  the  verdict,  that  plaintiff's  agent 
knew,  before  crossing  the  bridge,  that  it  was  liable  to  collapse. 

Appeal  from  Trial  Term,  Ulster  County. 

Action  by  Anna  M.  Johnson  against  the  town  of  Denning.  From 
a  judgment  for  plaintiff,  and  from  an  order  den)dng  a  motion  for  a 
new  trial,  defendant  appeals.     Reversed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

Brinnier  &  Searing,  for  appellant, 
John  R.  De  Vany,  for  respondent. 

HOUGHTON,  J.  The  plaintifFs  agent  and  husband  was  en- 
gaged in  transporting  a  portable  boiler  and  engine  with  sawmill 
attachments,  over  one  of  the  bridges  of  the  defendant  town,  when 
it  collapsed,  precipitating  the  engine  and  boiler  to  the  bed  of  the 
stream,  for  the  injuries  to  which  plaintiff  has  recovered.    The  en- 
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gine,  boiler,  and  team  weighed  slightly  less  than  8,000  pounds.  The 
defendant  does  not  claim  the  bridge  was  as  safe  as  it  reasonably 
should  have  been,  but  rests  its  defense  upon  the  fact  that  the  plain- 
tiff's agent  and  servants  knew  of  its  unsafe  condition,  and  volun- 
tarily took  the  risk  of  crossing  with  the  heavy  load.  Two  other 
loads  of  considerable  weight,  connected  with  the  mill,  crossed  first, 
and  there  is  testimony  that  the  bridge  cracked  with  these  loads 
and  showed  marked  signs  of  unsoundness,  and  one  of  the  drivers, 
having  stopped  when  the  cracking  began,  was  warned  to  go  ahead 
before  the  bridge  broke  under  him.  The  plaintiff's  agent  testified 
that  he  examined  the  bridge  as  much  as  he  could  from  its  surface, 
without  going  underneath,  and  that  it  appeared  to  be  safe,  and 
denies  the  incident  of  the  cracking  when  the  first  loads  went  over, 
or  that  he  was  warned  as  to  its  unsafe  condition,  or  that  he  admitted 
after  the  accident  that  he  had  been  told  the  bridge  was  unsafe, 
and  crossed  because  it  was  a  town  bridge,  and  the  business  of  the 
town  to  keep  it  in  sound  condition,  as  testified  to  by  several  wit- 
nesses. We  think,  however,  that  the  testimony  was  so  overwhelm- 
ing that  plaintiflE's  agent  had  been  warned  and  knew  of  the  unsafe 
condition  of  the  bridge,  and  took  his  chances  in  safely  crossing  with 
the  heavy  load,  that  the  court  should  have  granted  the  defendant's 
motion  for  a  new  trial.  Plaintiff's  witness  Ackerly  says  that  John- 
son, plaintiff's  husband,  was  told  in  his  presence  by  one  Moe  that 
the  bridge  was  unsafe,  unless  he  propped  it  up,  to  cross  with  his 
engine  and  boiler.  Moe,  called  as  a  witness  for  the  plaintiff,  denies 
that  he  said  this  in  the  presence  of  Ackerly,  but  admits  that  he  toW 
Johnson  that  in  his  opinion,  judging  from  the  age  of  the  bridge,  it 
might  not  hold  his  load.  Robinson,  the  driver  of  the  team  hauling 
the  engine  and  boiler,  says  that  Jerome  Cross  asked  him  how  much 
his  load  weighed,  and  expressed  doubt  about  the  bridge  standing 
the  strain,  and  told  him  it  might  hold  and  it  might  not,  which  so 
disturbed  him  that  he  asked  another  party  whom  he  met  on  the 
road  about  it,  who  said  that  the  bridge  was  all  right  so  far  as  he 
knew.  In  addition  to  the  warning  testified  to  by  plaintiff's  own 
witnesses,  Ackerly  and  Moe,  defendant's  witnesses  Porter  and 
Krum  say  they  warned  Johnson  not  to  cross  without  propping  the 
bridge,  because  it  was  unsafe;  and  defendant's  witnesses  Dean, 
George  Cross,  Aldridge,  Dulaff,  and  Krum  all  testify  that  Johnson 
admitted  to  them  that  he  knew  the  bridge  was  unsafe,  and  that  he 
intended  to  prop  it  up,  but  that  Robinson,  the  driver,  drove  on 
against  his  orders  before  he  had  done  so.  The  team  hauling  the 
boiler  and  engine  was  not  owned  by  the  plaintiff,  but  had  been  hired 
to  do  the  hauling,  and  Robinson  was  the  servant  of  its  owner. 
While  not  strictly  the  servant  of  the  plaintiff,  yet  Robinson  was 
under  the  direction  and  control  of  plaintiff's  agent.  If  plaintiff, 
through  her  agent,  knew  or  had  reason  to  believe  that  the  bridge 
was  liable  to  collapse  under  a  heavy  load,  and  voluntarily  and 
knowingly  took  the  risk  of  crossing,  she  cannot  recover  against 
the  defendant  town.  Spencer  v.  Town  of  Sardinia,  42  App.  Div. 
472,  59  N,  Y.  Supp.  412.    The  evidence  was  so  preponderating  in 
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faTor  of  this  situation  that  we  think  the  judgment  should  be  reversed 
and  a  new  trial  ordered. 

Judgment  reversed  upon  the  fau:ts,  and  a  new  trial  ordered,  with 
•costs  to  the  appellant  to  abide  the  event.    All  concur. 


TANZSHEIM  v.  BROOKLYN,  Q.  0.  ft  S.  R.  CO. 
(Si4)reHie  Omrt,  AppeUa;te  DiyisioD,  .SeeoBd  D^artnient    June  29,  1905.) 

OOBTS— PaYICBKT  of  C08T8  IN  FOBMBB  ACTION—AOQUISITrOH  OF  JlTDOMZirr. 

The  fact  that  defendant,  afiter  serrtee  «f  papers  on  a  ixioti<Mi  to  require 
plalntiflF  to  pay  the  coats  ^  a  foirx»er  action  agatnat  another  defendant, 
procured  an  assignment  of  the  judgment  for  such  costs  from  the  judgment 
creditor,  furnished  no  grounds  for  granting  the  motion. 

Appeal  from  Kings  County  Cavrrt 

Action  by  Isaac  Tanzsheim  against  the  Brooklyn,  Queens  Coun- 
ty &  Surburban  Railroad  Company.  From  an  order  directing  plain- 
tijSF  to  pay  costs  in  a  former  action,  he  appeals.     Reversed. 

Argued  before  BARTLETT,  WOODWARD,  RICH,  and  MIL- 
LER, JJ. 

Mitchell  May,  for  appellant. 
I.  R.  Oeland,  for  respondent. 

RICH,  J.  On  March  17,  1903,  the  plaintiff  commenced  an  action 
against  the  Brooklyn  Heights  Railroad  Company  in  the  Municipal 
Court  of  the  city  of  New  York  to  recover  damages  alleged  to  have 
been  sustained  in  consequence  of  an  assault  committed  upon  him 
by  one  of  the  servants  of  that  defendant.  The  complaint  was  dis- 
missed upon  the  trial,  and  a  judgment  for  $17.40  costs  docketed 
in  favor  of  defendant  and  against  the  plaintiff.  This  judgment  was 
never  collected  or  paid.  On  May  25,  1903,  the  plaintiff  commenced 
this  action  against  the  same  defendant,  to  recover  for  the  same 
cause  of  action,  in  the  County  Court  of  Kings  county.  On  June 
11,  1903,  the  Brooklyn,  Queens  County  &  Suburban  Railroad  Com- 
pany was,  by  stipulation,  substituted  as  defendant  in  place  of  the 
company  against  which  the  action  was  commenced.  Each  company 
is  a  domestic  corporation  existing  at  the  time  of  the  commencement 
of  said  actions,  and  down  to  the  time  of  the  granting  of  the  order 
appealed  from,  transacting  and  carrying  on  business  entirely  inde- 
pendent of,  and,  so  far  as  shown,  having  no  connection  with,  each 
other.  No  further  proceedings  appear  to  have  been  taken  in  the 
action  until  February  24,  1905,  when  the  defendant  moved  in  the 
County  Court  for  an  order  staymg  all  proceedings  on  the  part 
of  the  plaintiff  until  he  paid  the  costs  of  the  former  action.  It  ap- 
peared that  the  judgment  was  recovered  by  the  Brooklyn  Heights 
Railroad  Company.  On  February  27th  (three  days  after  the  sub- 
mission of  the  motion)  the  defendant  procured  an  assignment  of 
said  judgment  from  the  judgment  creditor,  the  Brooklyn  Heights 
Railroad  Company;  and  on  the  following  day  an  affidavit  was  made 
by  Frank  P.  Reilly,  counsel  for  defendant,  alleging  such  an  assign- 
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mciit,  to  whkb  were  attached  copies  of  the  summons  and  comphdnt 
m  this  actioQ^  and  stipulation  for  substitution.  An  order  was  there- 
upon made  directing  plaintiff  to  pay  to  the  defendant  the  sum  of 
♦17.40,  and  stayed  sdl  proceedings  on  his  part,  except  to  review  or 
vacate  it,  unless  its  terms  were  complied  with.  From  such  order 
this  appeal  is  taken. 

It  appears  that  at  the  time  the  motion  was  made  the  defendant 
had  no  interest  in  the  costs  of  the  former  action,  and  was  not  en- 
titled to  the  relief  sought ;  and,  until  proof  of  such  assignment  and 
consequent  interest  was  before  the  court,  it  was  not  warranted  in 
granting  the  motion.  The  motion  should  have  been  determined 
upon  the  facts  existing  at  the  time  it  was  made.  The  defendant 
was  not  then  entitled  to  the  relief  sought,  and  should  not  be  permit- 
ted to  enjoy  the  fruits  of  an  order  based  on  the  ownership  of  the 
judgment  not  acquired  until  after  the  service  of  the  motion  papers. 
Rule  21,  General  Rules  of  Practice;  Rumsey's  Practice,  vol.  1,  p. 
251,  and  cited  cases.  It  had  no  interest  in  the  judgment  until  nine 
days  after  the  motion  papers  were  served,  and  three  days  after  the 
motion  was  submitted  to  the  court. 

The  order  appealed  from  should  be  reversed,  with  costs. 

Order  of  the  County  Ck>tirt  of  Kings  County  rerersed,  with  |10  costs  and 
disbursements    AU  concur. 


CUBRT  et  al.  r.  LANNING. 
(Si^^reme  Court,  Appellate  Dlyisioa,  Third  Department.    June  29,.  1905.) 

1.  TBZAX/-*MlSLEAllIirG  lERSTBUCiriOVS. 

In  an  action  by  administrators  de  bonis  non  for  the  yalne  <^  lumber 
which  it  was  claimed  defendant  had  had  manufactured  under  an  agree- 
ment with  plaintiffs*  decedent  that  each  should  own  one-half  of  it,  de- 
fendant claimed  that  he  had  purchased  decedent's  share  from  her  execu- 
tor. The  court  charged  that  If  the  execurt;or  soM  the  decedent's  share  of 
the  lumber  to  defendant,  piaintiffs  could  not  recover*  and  that  the  execu- 
tor was  the  proper  party  for  defendant  to  negotiate  with;  but  after- 
wards refused  to  charge  that  the  lumber  and  title  thereto  came  tnto  the 
executor's  possession,  and  left  it  to  the  jury  to  determine  this  question  as 
a  matter  of  fact  Held,  that  the  instructions  were  misleading,  and  con- 
stituted reversible  error. 

2.  Etidencb— Books  of  Account, 

In  an  action  by  administrators  with  the  will  annexed  an  account  book 
of  a  deceased  executor,  if  admissible  at  all,  was  competent  as  a  whole,  and 
It  was  not  proper  to  introduce  only  certain  items. 

Appeal  froffli  Trial  Term,  Tompkins  County. 

Action  by  Edwin  Curry  and  another,  as  administrators,  etc.,  of 
Sarah  F.  Theall,  deceased,  against  Charles  V.  Lanning.  From  a 
judgment  for  plaintiffs  and  from  an  order  denying  a  motion  for  a 
new  trial,  defendant  appeals.    Reversed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

Tompkins,  Cobb  &  Cobb,  for  appellant. 
J,  J.  McGuire^  for  respondents. 
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HOUGHTON,  J.  The  action  was  ori^nally  begun  in  justice 
court  for  goods  had  and  received  from  plaintiffs'  testatrix,  and  on 
appeal  to  the  County  Court  a  new  trial  was  had.  The  defendant 
worked  the  farm  in  which  the  testatrix  had  a  life  estate  on  shares. 
Shortly  before  her  death  the  defendant  and  testatrix  agreed  that 
the  defendant  should  cut  certain  timber  on  the  place,  and  have  it 
sawed  into  lumber,  and  for  his  work  he  should  have  one-half  the 
lumber,  each  paying  one-half  the  saw  bill.  The  timber  was  cut 
before  the  decease  of  testatrix,  she  leaving  a  will  in  which  one  Brew- 
er was  named  as  executor,  who  qualified  and  entered  upon  the  dis- 
charge of  his  duties,  and  subsequently  died.  Prior  to  the  com- 
mencement of  this  action  these  plaintiffs  were  appointed  adminis- 
trators de  bonis  non  with  the  will  annexed.  Many  objections  were 
made  and  exceptions  taken  in  the  course  of  the  trial,  both  to  the 
relevancy  of  the  proof  under  the  pleadings  and  to  its  competency 
upon  the  various  issues,  not  all  of  which  need  be  considered.  The 
lumber  forms  the  larger  item  which  must  have  gone  to  make  up 
the  verdict  of  the  jury.  The  plaintiffs  claim  that  the  defendant 
took  his  own  half  as  well  as  that  of  the  testatrix.  To  prove  this 
fact  they  showed  admissions  of  the  defendant  in  which  he  stated 
that  he  had  taken  all  of  the  lumber,  but  that  he  bought  it  of  Brew- 
er, the  deceased  executor,  and  paid  him  for  it;  and  the  defendant 
upon  the  stand  swore  to  the  same  thing.  By  the  same  admission, 
therefore,  which  showed  that  the  defendant  had  the  lumber,  the 
plaintiffs  proved  that  it  had  been  paid  for.  The  defendant  made 
many  requests  to  charge,  amongst  them  that  if  the  jury  found  that 
Brewer  sold  testatrix's  part  of  the  lumber  to  the  defendant,  the 
plaintiffs  could  not  recover  for  it,  and  the  court  so  charged ;  and 
further  charged  that  Brewer,  the  executor,  was  the  proper  party 
for  the  defendant  to  negotiate  with.  Subsequently,  however,  the 
defendant  asked  the  court  to  charge  that  the  timber,  before  it  was 
converted  into  lumber  by  being  sawed,  having  been  cut  before  the 
death  of  the  testatrix,  came  into  the  executor's  possession,  and  the 
title  came  to  him.  The  court  declined  to  charge  this,  and  left  it 
to  the  jury  as  a  question  of  fact,  to  which  the  defendant  excepted. 

It  is  difficult  to  say  what  the  jury  understood  from  these  incon- 
sistent charges.  The  timber  had  been  severed  from  the  real  estate 
prior  to  the  death  of  the  testatrix,  and,  if  she  had  any  title,  that  title 
passed  to  her  executor,  Brewer.  If  the  defendant  purchased  the 
lumber  from  him,  he  got  a  good  title,  and  if  he  paid  for  it  he  did 
not  owe  these  plaintiffs  anything  on  account  of  it.  This  was  not 
made  plain  to  the  jury.  If  the  jury  followed  the  instructions  of 
the  court  with  reference  to  not  considering  certain  items  upon 
which  testimony  had  been  given,  they  could  not  have  rendered  the 
verdict  which  tihey  did  without  charging  the  lumber  against  the 
defendant.  The  error,  therefore,  was  so  material  that  it  calls  for 
a  reversal  of  the  judgment. 

The  plaintiffs  were  also  permitted,  under  the  objection  of  the 
defendant,  to  prove  that  the  account  book  of  Brewer  with  the  estate 
contained  only  certain  items  relating  to  the  defendant's  payment  of 
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money.  If  the  book  was  competent  at  all,  it  was  competent  as  a 
whole,  and  it  was  not  proper  to  introduce  only  certain  items. 

The  question  is  raised  that  the  complaint  is  insufficient  to  cover 
any  property  purchased  through  the  deceased  executor  for  which 
he  did  not  receive  pay.  That  question  we  have  not  considered. 
On  the  new  trial  which  we  feel  constrained  to  order  the  question 
may  not  arise. 

The  judgment  must  be  reversed,  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event.    All  concur. 


BROWN  V.  McARTHUR. 

(Supreme  Court,  Appellate  DlYlslon,  Third  Department    June  29,  1905.) 

Libel— Mitigation  of  Damages— Pxtbucation  of  Cubbbnt  Repobts. 

In  an  action  for  libel  with  malice,  a  defense  in  mitigation  of  damages, 
alleging  that  the  things  stated  in  the  complaint  were  reported  and  be- 
lieved, prior  to  the  time  of  publication,  in  the  neighborhood  where  the 
parties  resided,  bnt  not  alleging  that  defendant  heard  the  reports  and  be- 
lieved them  to  be  tnie,  and  published  them  with  such  belief,  stated  no 
defense. 

Appeal  from  Trial  Term,  Washington  County. 

Action  by  Margaret  Brown  against  James  L.  McArthur.  From 
an  interlocutory  judgment  overruling  a  demurrer  to  a  partial  de- 
fense, plaintiff  appeals.    Reversed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

Harold  D.  Alexander,  for  appellant. 

Edgar  T.  Brackett  (Hiram  C.  Todd,  of  counsel),  for  respondent. 

HOUGHTON,  J.  In  an  action  for  libel,  with  malice,  the  defend- 
ant pleaded  as  a  separate  defense  and  in  mitigation  "that  the  matters 
and  things  stated  in  the  complaint  were  reported  and  believed  in 
and  about  the  village  of  Granville  prior  to  the  time  of  said  publica- 
tion ;  that,  as  defendant  is  informed  and  believes,  said  publication 
was  made  in  good  faith,  as  a  matter  of  news,  without  malice." 
To  this  plea  the  plaintiff  interposed  demurrer  that  it  was  insuf- 
ficient in  law  upon  its  face.  We  are  of  opinion  that  the  demurrer 
was  good,  and  should  have  been  sustained.  While  it  is  true  that 
the  rules  by  which  the  sufficiency  of  a  pleading  is  ordinarily  deter- 
mined cannot  in  all  their  strictness  be  applied  to  a  partial  defense 
pleaded  by  way  of  mitigating  circumstances  in  an  action  for  libel 
(Morgan  v.  Bennett,  44  App.  Div.  323,  60  N.  Y.  Supp.  619),  and 
that  not  only  the  facts  directly  alleged,  but  those  which  by  fair  and 
reasonable  intendment  may  be  implied  from  the  direct  allegations, 
are  good  on  demurrer  (Wenk  v.  City  of  New  York,  171  N.  Y.  607, 
64  N.  E.  509),  yet  it  seems  to  us  that  the  vital  defense  sought  to  be 
pleaded  has  been  omitted,  and  cannot  be  read  into  the  answer.  The 
defendant  does  not  plead  that  he  heard  the  reports  and  believed 
them  to  be  true,  and  published  them  so  believing.    The  fact  that 
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reports  were  current  similar  to  those  published  would  not  aid  the 
defendant  upon  the  trial  unless  they  had  conoie  to  his  ears,  and  he 
had  believed  them  to  be  true  and  published  them  accordingly.  If 
the  defendant  proved  all  the  facts  set  forth  in  the  defense,  the  trial 
court  would  not  be  justified  in  submitting  them  as  mitigating  cir- 
•cumstances  to  the  jury,  for  they  would  lack  the  element  of  defend- 
ant having  heard  the  reports  and  his  belief  in  their  truth.  "Mitigat- 
ing circumstances  are  those  which,  while  not  proving  the  truth  of 
the  charge,  do  yet  tend  in  some  appreciable  degree  towards  such 
proof,  and  thus  permit  of  an  inference  that  defendant  was  not 
actuated  by  malice  in  his  charge.  They  must  be  of  such  a  nature  as 
to  show  that  defendant,  though  mistaken,  believed  the  charge  to  be 
true  when  it  was  made."  Mattice  v.  Wilcox,  147  N.  Y.  634,  42  N. 
E.  270.  The  demurrer  in  Morse  v.  Press  Publishing  Ca,  63  App. 
Div.  61,  71  N.  Y.  Supp.  348,  was  overruled  because  a  portion  of  the 
answer  alleged  facts  which  tended  to  mitigate  damages.  None  of 
the  facts  here  alleged  tend  in  mitigation,  because  of  defendant's 
lack  of  knowledge  and  belief  in  the  truth  of  the  rumors.  The  alle- 
gation that  publication  was  made  in  good  faith  as  matter  of  news 
does  not,  we  think,  meet  the  requirement  of  knowledge  and  belief. 
The  interlocutory  judgment  overruling  the  demurrer  must  be  re- 
versed, with  costs,  and  the  demurrer  sustained,  with  costs,  with  the 
usual  leave  to  plead  over  on  payment  of  costs  of  the  trial  court  and 
of  appeal.    All  concur. 


GUARIELLO  v.  UNION  RY.  00.  OF  NEW  TORK  CITT. 
(Supreme  CJourt,  Trial  Term.  New  York  CJounty.    Jnly,  1906.) 

1.  Stsbbt  RAn.«0AD8— Ofsbatioii  or  Oaks— Ck>innu>L  or  FAoncNQEHs. 

Where  the  seats  of  a  street  car  are  occupied  and  a  passenger  Is  obHged 
to  stand  on  the  running  board,  the  conductor  has  no  right  to  oompel  the 
passenger  to  change  hla  position  so  as  not  to  stand  In  front  or  some 
passenger. 

2.  Saicb— Assault  bt  Conditctob  — Cttobnob. 

Evidence  in  an  action  against  a  street  railway  company  for  an  assault 
oomYuitted  by  its  conductor  on  a  passenger  examined,  and  held  not  suffi- 
cient to  support  a  verdict  for  the  passenger. 

Action  by  Nazzarino  Guariello  against  the  Union  Railway  Com- 
pany of  New  York  City.  On  motion  to  set  aside  the  verdict  for 
plaintiff  as  against  the  weight  of  the  evidence.     Granted. 

Palmieri  &  Wechsler,  for  plaintiff. 

James  L-  Quackenbush  (John  V.  Bouvier,  Jr.,  of  counsel),  for 
defendant. 

COCHRANE,  J.  Plaintiff  has  a  verdict  for  $20,000  for  an  assault 
committed  by  one  of  the  defendant's  street  railway  conductors 
while  the  plaintiff  was  a  passenger  on  a  street  car  of  the  defendant 
in  charge  of  such  conductor.  Some  time  after  the  commencement 
of  this  action,  a  second  action  was  brought  by  plaintiff  to  recover 
damages  for  the  same  injuries,  for  which  a  recovery  has  been  liad 
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herein,  which  second  action  was  based  on  the  alleged  negligence  of 
"defendant,  its  agents,  servants,  and  employes  in  charge  of  said 
car,"  but  without  otherwise  alleging  any  specific  act  against  the 
conductor.  The  present  action  was  tried  by  the  attorney  who 
brought  the  second  action,  and  the  plaintiflF  testified  he  knew  of  but 
one  action,  and  knew  nothing  of  the  attorney  who  brought  the 
present  action. 

The  plaintiff's  version  of  the  occurrence  is  that  he  was  standing 
on  the  floor  of  the  car  near  the  right  edge  thereof,  the  car  being  an 
open  one,  and  there  being  no  unoccupied  seats;  that  he  paid  his 
fare  to  the  conductor,  and  took  a  transfer;  that  the  conductor  went 
to  the  forward  part  of  the  car,  and  returned  after  the  car  had  gone 
about  two  blocks ;  that  the  car  was  then  going  very  fast ;  and  that 
the  conductor,  standing  on  the  running  board  and  holding  onto  the 
car  with  his  left  hand,  seized  with  his  right  hand  the  right  arm  of 
the  plaintiff,  and  gave  him  a  pull  which  caused  him  to  fall  from  the 
car,  the  wheels  of  which  ran  over  his  right  foot  and  right  hand, 
necessitating  amputation  thereof.  Unless  this  pull  was  unusually 
strong  or  violent,  it  may  be  observed  at  the  outset  that  this  de- 
scription of  the  occurrence  as  given  by  the  plaintiff  presents  some 
physical  difficulties,  inasmuch  as  it  is  not  apparent  why  the  plaintiff 
could  not  have  protected  or  recovered  himself  by  some  movement 
on  his  part  which  would  have  been  almost  involuntary  and  instinc- 
tive. He  held  in  his  left  hand  at  the  time  what  he  called  a  "small 
valise,"  used  by  him  for  carrying  his  luncheon  when  away  from 
home  and  at  work.  But  this  was  not  of  such  a  character  as  to  con- 
stitute any  impediment  to  his  ability  for  self-protection. 

Two  companions  accompanied  the  plaintiff,  and  stood  in  the  car 
behind  where  he  was  standing.  One  of  these  was  called  by  him  as 
a  witness.  His  description  of  the  alleged  assault  varies  from  that 
of  the  plaintiff  in  the  following  essential  particular:  As  indicated 
by  him,  and  according  to  his  illustration  given  to  the  jury,  the  con- 
ductor, standing  on  the  running  board,  seized  the  plaintiff  with  both 
hands,  and  with  much  force  threw  or  thrust  him  from  the  moving 
car.  The  other  of  the  plaintiff's  companions  was  not  called  by  him 
as  a  witness ;  neither  was  the  conductor  of  the  car  called  by  the  de- 
fendant as  a  witness.  At  the  time  of  the  trial  the  former  was  in 
Italy;  the  latter  was  in  Ireland,  ill  with  consumption. 

We  have  here  presented  not  merely  a  technical  assault,  followed 
by  consequences  of  a  most  serious  character,  for  which,  even  though 
not  expected  by  the  conductor,  the  defendant  might  be  respon- 
sible; but  the  facts,  as  testified  to  by  the  plaintiff  and  his  wit- 
ness, indicate  a  malicious  design  and  intent  on  the  part  of  the  con- 
ductor to  forcibly  eject  the  plaintiff  from  a  rapidly  moving  electric 
car.  There  can  be  no  mistaking  his  purpose.  If  the  testimony  of 
the  plaintiff  and  his  witness  is  true,  the  conductor  manifested  a 
reckless  and  wanton  disregard  of  the  plaintiff's  life  and  physical 
well-being.  He  intended  to  throw  the  plaintiff  from  the  car,  and 
that  "the  plaintiff  was  thrown"  from  the  car  is  the  allegation  in  the 
complaint.    An  assault  so  vicious,  so  inhuman,  and  so  unnatural 
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needs  a  motiyc  to  give  it  plausibility.  Without  some  motive,  it 
would  not  for  one  moment  appeal  to  the  credence  of  any  thoughtful 
person. 

The  plaintiff,  realizing  the  importance  of  a  motive,  sought  to 
supply  one.  According  to  the  testimony  of  himself  and  his  witness, 
two  Sisters  of  Charity  were  occupying  the  seat  directly  behind 
where  the  plaintiff  was  standing,  and  on  the  right  side  of  the  car. 
When  the  conductor  collected  the  plaintiff's  fare,  according  to  the 
plaintiff's  version  and  that  of  his  witness,  he  told  the  plaintiff  to 
remove  from  in  front  of  the  Sisters.  The  plaintiflf  failed  to  do  so. 
They  testified  that  when  the  conductor  returned  and  committed 
the  assault  he  simultaneously  therewith  repeated  his  command  to 
the  plaintiff  to  remove  from  in  front  of  the  Sisters.  In  other  words, 
the  theory  of  the  plaintiff  is  that  the  conductor,  out  of  respect  for 
the  rights  of  the  Sisters,  disrespected  the  rights  of  the  plaintiff  and 
of  the  other  passengers.  The  car  being  full,  plaintiflf  was  obliged 
to  stand  in  front  of  some  passenger,  and  a  direction  by  the  con- 
ductor to  the  plaintiff  not  to  stand  before  the  Sisters,  while  exceed- 
ingly commendable  to  his  deference  and  chivalry  to  these  ladies  of 
a  highly  respected  religious  order,  was  nevertheless  a  discrimination 
against  the  other  passengers,  before  some  of  whom  plaintiff  had 
necessarily  to  take  a  standing  position.  This  command,  if  given, 
was  not  one  which  the  plaintiff  was  bound  to  obey,  because  of  its 
unlawfulness  and  impropriety.  And,  because  of  its  unlawfulness 
and  impropriety,  it  is  as  improbable  that  such  command  was  given 
as  is  the  existence  of  the  assault  itself.  But  did  the  plaintiff  prove 
any  such  command?  Both  the  plaintiff  and  his  witness  are  Ital- 
ians, neither  of  whom  at  the  time  of  the  trial,  nine  months  after  the 
accident,  could  give  his  testimony  except  through  an  interpreter. 
The  plaintiff  admits  that  he  did  not  understand  that  such  directions 
were  given  him  by  the  conductor.  His  witness  testified  to  having 
understood  such  a  command  to  have  been  given.  Considering, 
however,  the  almost  absolute  ignorance  of  the  English  language 
manifested  by  the  witness  on  the  trial,  I  cannot  credit  his  statement 
that  he  understood  the  words  of  the  conductor,  and  I  am  constrained 
to  regard  this  branch  of  the  plaintiff's  case  as  entirely  unestablished 
by  the  preponderance  of  evidence.  No  probative  force  can  be  at- 
tached to  the  evidence  either  of  the  plaintiff  or  of  his  witness  to  the 
effect  that  the  conductor  had  directed  plaintiff  to  cease  standing  in 
front  of  the  Sisters  of  Charity,  and  that  the  failure  of  the  plaintiff 
to  do  so  excited  the  indignation  of  the  conductor,  and  constituted 
the  motive  for  his  malicious  attack  on  the  plaintiff.  Yet  this  fea- 
ture of  the  case  was  kept  before  the  jury  as  if  it  had  been  estab- 
lished by  the  most  convincing  evidence. 

The  theory  of  the  defendant  was  that  the  plaintiff  stood  on  the 
running  board  of  the  car,  and,  losing  his  balance  as  the  car  was 
in  motion,  fell  therefrom.  To  prove  this  theory,  the  defendant 
called  three  disinterested  witnesses.  These  witnesses  were  mem- 
bers of  one  family,  a  mother  and  two  daughters.  But  there  is  noth- 
ing to  indicate  any  eflfort  on  their  part  to  harmonize  their  testimony. 
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or  that  any  one  of  them  testified  with  reference  to  the  testimony 
given  by  either  of  the  others.  They  impressed  me  as  beipg  intelli- 
gent and  candid.  They  all  saw  the  plaintiff  standing  on  the  run- 
ning board.  Although  only  one  of  them  claimed  to  see  the  plain- 
tiff while  in  the  act  of  falling,  all  three  testified  clearly  and  posi- 
tively that  at  the  time  of  the  accident  the  conductor  was  in  the  for- 
ward part  of  the  car  at  a  place  where  the  plaintiff  was  inaccessible 
to  him;  and  they  all  further  testified  that  the  Sisters  of  Charity 
were  seated  at  the  extreme  left  of  the  car,  and  not  at  the  extreme 
right,  as  the  plaintiff  testified.  The  mother,  under  a  prolonged 
and  rigid  cross-examination,  was  somewhat  confused  in  some  parts 
of  her  testimony;  but  as  to  the  position  of  the  conductor  at  the 
time  of  the  occurrence,  and  the  position  of  the  Sisters  of  Charity, 
she  manifested  no  confusion  whatever.  The  position  of  the  con- 
ductor at  the  time  when  the  plaintiff  fell  from  the  car  is  the  crucial 
point  in  the  case,  and  as  to  this  point  these  three  witnesses  testi- 
fied with  clearness  and  positiveness. 

As  against  the  testimony  of  these  three  disinterested  witnesses, 
and  as  against  the  inherent  improbability  of  the  plaintiff's  case,  I 
do  not  think  this  verdict  should  be  permitted  to  stand.  The  at- 
tempt of  the  plaintiflF  to  prove  a  motive  for  the  act  of  the  conductor 
was  abortive.  The  plaintiff  and  his  witness,  owing  to  their  igno- 
rance of  the  English  language,  could  not  testify  as  to  anything  said 
by  the  conductor,  although  the  plaintiff's  witness  claimed  on  the 
trial  to  have  understood  him.  Such  testimony,  if  true,  was  highly 
important,  because  it  furnished  the  motive  for  the  assault.  Such 
testimony,  however,  is  irreconcilably  at  war  with  the  fact.  The 
alleged  fact  is  absolutely  unproven.  But  it  was  pven  undue  promi- 
nence at  the  trial.  I  feel  confident  from  the  course  of  the  trial, 
and  from  the  atmosphere  which  surrounded  the  case  during  the 
trial,  that  the  jury  were  unduly  prejudiced  by  this  testimony  against 
the  defendant.  When  a  verdict  is  reached  through  passion  or 
prejudice,  it  should  be  set  aside.  Justice  requires  that  the  facts 
of  this  case  should  be  submitted  to  another  jury. 

Verdict  set  aside,  and  new  trial  granted,  on  payment  by  the  de- 
fendant of  the  trial  fee  and  trial  disbursements. 


PEOPLE  ex  rel.  McGULLOUGH  ▼.  SNYDER  et  aL 
(Supreme  Court,  Appellate  Division,  Second  Department    June  29,  1005.) 

1.  OmcsBfr- OiTiL  Sebyioi  Laws— PsBFEBincBS  to  Union  Soldiebs— Fail- 

use  TO  CULIK— ETFECT. 

When  a  Union  soldier  applying  for  the  appointment  to  a  municipal  office 
did  not  distinctly  claim  a  preference,  and  did  not  aver  that  he  had  been 
honorably  discharged,  but  waited  four  years  after  the  appointment  ot 
another  before  claiming  his  preference,  the  appointment  must  be  regard- 
ed as  yalid,  and  not  as  yiolatlve  of  the  ciyll  serrloe  laws  glying  prefer- 
ence to  Union  soldiers  honorably  discharged. 

2.  APFEAI/— StTBSBQUENT  APPEALS— LaW  OF  THE  OASE— FOBMEB   DECISION. 

In  mandamus  proceedings  to  compel  a  city  civil  serrice  commission  to 
hold  an  examination  to  prepare  a  list  of  eligible  candidates  for  the  office 
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ct  BOiieiiiiteiiaeDt  of  public  works  of  tiie  ctty,  cnataA  by  Iaws  1896, 
p.  166,  c.  87,  providing  for  the  appointment  of  a  aaperlntendent,  and  fix- 
ing hia  term  of  office  for  two  years  or  until  his  successor  shall  be  ap- 
pointed, a  decision  that  the  failure  to  make  a  new  appointment  at  the 
end  of  every  two  years  continued  in  office  the  person  originally  appointed, 
which  appointment  was  before  the  office  was  placed  in  the  competitlTe 
class,  so  that  th^e  was  no  occasion  for  holding  an  examination  to  prepare 
a  list  of  candidates,  is  binding  in  a  subsequent  proceeding  by  the  relator 
to  compel  the  commission  to  hold  an  examination  and  prepare  a  list  of 
candidates  for  the  office,  Instituted  while  the  appointee  continued  in  office 
under  his  original  appointment. 

Appeal  from  Special  Term,  Orange  County. 

Mandamus  by  the  people,  on  the  relation  of  James  R.  McCul- 
lough,  against  Charles  E.  Snyder  an^  others,  to  compel  respondents, 
as  the  municipal  service  commission  of  the  city  of  Newburgh,  to 
hold  a  competitive  examination  for  an  office  in  the  city.  From  an 
order  denying  an  application  for  a  peremptory  writ  of  mandamus, 
the  relator  appeals.     Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS. 
RICH,  and  MILLER,  JJ. 

Robert  HL  Bamett,  for  appellant 

C.  L.  Waring,  Corp.  Counsel,  for  respondents. 

WILLARD  BARTLETT,  J,  In  this  proceeding  the  relator 
seeks  to  compel  the  municipal  civil  service  commission  of  the  city 
of  Newburgh  to  hold  a  competitive  examination  for  the  position  of 
superintendent  of  public  works  in  that  city,  and  to  prepare,  as  a 
result  thereof,  a  list  of  persons  eligible  for  appointment  to  such 
office.  A  similar  application  was  made  by  the  same  relator  in  1902. 
It  was  denied  at  the  Special  Term,  the  onicr  of  denial  was  affirmed 
bv  the  Appellate  Division  without  opinion,  and  an  appeal  to  the 
CJourt  of  Appeals  was  dismissed.  People  ex  rel.  McCuUough  v. 
Wilson,  80  App.  Div.  640,  81  N.  Y.  Supp.  1140;  s.  c.  176  N.  Y.  574, 
68  N.  E.  1123.  The  learned  judge  who  heard  the  motion  in  the 
present  proceeding  denied  it  by  reason  of  this  former  adjudication. 

Chapter  87,  p.  166,  of  the  Laws  of  1898,  amending  the  charter  of 
the  city  of  Newburgh,  provided  that  the  board  of  public  works 
should  appoint  a  superintendent  of  public  works,  who  should  be  a 
citizen  and  resident  of  the  city.     It  provided  further  as  follows : 

"Such  superintendent  shall  hold  office  until  the  first  Tuesday  of  March  in 
the  year  1900  or  until  his  successor  shall  be  appointed,  and  erery  alternate 
year  thereafter  the  said  board  or  a  majority  thereof  shall  appoint  a  super- 
intendent of  public  works  to  hold  office  for  the  term  of  two  years  or  until  his 
successor  shall  be  appointed." 

This  portion  of  the  statute  took  effect  on  March  18, 1898,  Among 
the  applicants  for  appointment  thereunder  were  Friend  W.  Perkins, 
who  had  been  superintendent  of  streets  since  1896,  and  the  relator, 
who  was  employed  as  assistant  superintendent  of  streets.  On  April 
14,  1898,  the  board  of  public  works  bestowed  the  appointment  upon 
Perkins.  At  that  time  there  was  no  civil  service  rule  or  regula- 
tion requiring  the  appointment  to  be  made  as  the  result  of  a  corn- 
Digitized  byCjOOQlC 


St!p.   Ct)  FBOFLB  ▼.  SNTDCB,  MS 

petitive  examination.  The  relator  contends,  however,  that  this 
original  appointment  of  Perkins  was  invalid,  because  it  denied  pref- 
erence to  him  as  an  honorably  discharged  Union  soldier.  It  does 
not  appear  that  he  distinctly  claimed  a  preference  on  this  ground  at 
the  time.  Although  the  fact  that  he  was  a  member  of  the  Grand 
Army  of  the  Republic  and  a  veteran  of  the  late  war  was  mentioned 
in  his  application^  there  was  no  intimation  that  he  claimed  to  be 
preferred  for  appointment  on  that  ground,  nor  was  there  any  state- 
ment that  he  had  been  honorably  discharged.  The  claim  to  a 
preference  does  not  seem  to  have  been  distinctly  made  until  four 
years  later,  and,  in  view  of  this  laches,  the  omission  to  state  in  his 
original  application  that  he  had  been  honorably  discharged  should 
not  be  regarded  as  merely  a  technical  defect.  The  appointment  of 
Perkins,  therefore,  in  1898,  cannot  be  deemed  violative  of  the  civil 
service  laws,  but  must  be  regarded  as  having  conferred  upon  Per- 
kins a  valid  title  to  the  oflBcc  for  at  least  a  period  of  two  years. 

In  November,  1898,  however,  the  municipal  civil  service  commis- 
sion of  Newburgh  placed  the  position  of  superintendent  of  public 
works  in  the  competitive  class,  and  provided  that  it  should  be  filled 
by  selection  from  those  graded  highest  as  the  result  of  an  open  com- 
petitive examination.  The  contention  of  the  relator,  as  I  under- 
stand it,  is  that  the  combined  effect  of  chapter  87,  p.  166,  of  the 
Laws  of  1898,  and  of  this  civil  service  regulation,  compels  the  board 
of  public  works  to  make  a  new  appointment  to  the  office  of  superin- 
tendent of  public  works  every  two  years  as  the  result  of  an  open 
competitive  examination.  As  a  matter  of  fact,  no  new  appointment 
has  ever  been  made  since  the  original  appointment  of  Perkins  in 
April,  1898.  The  view  entertained  by  the  municipal  civil  service 
commission,  the  state  civil  service  commission,  and  the  learned  judge 
who  heard  the  case  at  Special  Term  in  1902,  appears  to  have  been 
that  a  failure  to  make  a  new  appointment  at  the  end  of  each  period 
of  two  years  operated  to  continue  the  superintendent  in  office  tinder 
his  original  appointment,  and  that,  there  being  no  vacancy,  there 
was  no  occasion  for  holding  a  competitive  examination  in  order  to 
prepare  an  eligible  list  of  candidates. 

Although  I  was  not  sitting  when  the  former  appeal  was  heard  in 
this  court,  and  no  written  opinion  was  delivered  here,  it  is  tolerably 
plain  that  the  affirmance  *must  have  been  based  substantially  upon 
the  assumption  that  this  view  was  correct.  Having  thus  once  de- 
clared it  to  be  the  law  of  the  case,  and  not  being  satisfied  that  it  was 
erroneous,  I  think  we  are  bound  to  adhere  to  it  upon  this  appeal.  I 
therefore  recommend  an  affirmance  of  the  order  under  review. 

Order  affirmed,  with  $10  costs  and  disbursements.    All  concur. 
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PEOPLE  ex  reL  McCULLOUGH  v.  WILSON  et  al. 
(Supreme  Court,  Appellate  DlvlBlon,  Second  Department    June  29,  1905.) 

Appeal  from  Special  Term,  Orange  County. 

Mandamus  by  the  people,  on  the  relation  of  James  R.  McCul- 
lough,  against  Jonathan  D.  Wilson  and  others,  to  compel  re- 
spondents, as  the  board  of  public  works  of  the  city  of  Newburgh 
and  another,  to  remove  a  person  from  office.  From  an  order  deny- 
ing an  application  for  a  peremptory  writ  of  mandamus,  relator  ap- 
peals.   Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS, 
RICH,  and  MILLER,  JJ. 

Robert  H.  Bamett,  for  appellant 

C.  L.  Waring,  Corp.  Counsel,  for  respondents. 

WILLARD  BARTLETT,  J.  The  facts  out  of  which  this  con- 
troversy arises  are  substantially  the  same  as  those  considered  in 
People  ex  rel.  McCullough  v.  Snyder  (decided  herewith)  94  N.  Y. 
Supp.  641.  The  relator  in  this  proceeding  seeks  to  effect  the  re- 
moval of  Friend  W.  Perkins  from  the  office  of  superintendent  of 
public  works  of  the  city  of  Newburgh.  We  agree  with  the  learned 
judge  who  heard  the  case  at  Special  Term  that  there  is  no  duty 
on  the  part  of  the  respondents  to  remove  the  present  incumbent 
which  is  capable  of  enforcement  by  mandamus. 

The  order  denying  the  application  for  the  writ  should  therefore 
be  affirmed.    All  concur. 


OAROANO  v.  FORTT-SECOND  ST.,  M.  &  ST.  N.  AVE.  RT.  CO. 
(Supreme  Court,  Trial  Term,  New  York  County.    July,  1905.) 

1.  STBKBT  RAlLBOADfr— AonONS  VOB  Injuubb— Pleadiitq— Admibsions. 

Where  an  answer  to  a  complaint  against  a  street  railroad  for  Injuries 
denies  that  defendant's  car  injured  plaintiff,  an  admission  of  the  answer 
that  defendant  operated  "certain''  cars  on  different  thoroughfares,  in- 
cluding that  where  the  accident  happened,  is  not  an  admission  that  it  was 
defendant's  ear  which  caused  the  injury,  and  does  not  excuse  plaintiff 
from  showing  that  the  car  which  injured  him  was  owned,  operated,  or 
controlled  by  defendant 

2.  Same— Injttbies  to  Pedestbians— Gontbibxttobt  Neolioencb. 

One  who  stands  on  a  street  car  track,  talking,  with  knowledge  that  a 
car  is  rapidly  approaching,  and  without  taking  any  precaution  to  avert 
Injury  to  himself,  is  guilty  of  contributory  negligence. 

[Ed.  Note. — For  cases  in  point,  see  voL  44,  Gent  Dig.  Street  Railroads, 
S206.] 

Action  by  Angelo  Gargano  against  the  Forty-Second  Street,  Man- 
hattanville  &  St.  Nicholas  Avenue  Railway  Company.  On  motion 
for  nonsuit  reserved  until  after  verdict,  under  Code  Civ,  Proc.  § 
1187.    Complaint  dismissed. 

Achille  J.  Oishei,  for  plaintiff. 

Henry  A.  Robinson  (Ambrose  F.  McCabe  and  Franklin  Kennedy, 
of  counsel),  for  defendant. 
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COCHRANE,  J.  The  action  is  negligence.  Plaintiff  was  in- 
jured by  an  electric  street  car  on  Broadway,  between  Sixty-Third 
and  Sixty-Fourth  streets,  in  the  city  of  New  York.  No  evidence 
was  given  tending  to  show  that  it  was  the  defendant's  car  which 
caused  the  injury.  Plaintiflf  claims  such  fact  is  admitted  by  the 
pleadings.  The  admitted  allegation  of  the  complaint  is  that  the 
defendant  operated  "certain"  cars  on  different  thoroughfares,  in- 
cluding that  where  the  accident  happened.  This  allegation  does 
not  exclude  the  operation  of  cars  by  other  companies  at  the  place 
where  the  accident  happened.  The  answer  denies  that  the  defend- 
ant's car  injured  the  plaintiflf.  It  therefore  became  necessary  for 
the  plaintiflf  to  show  that  the  car  which  injured  him  was  operated, 
owned,  or  controlled  by  the  defendant.  Bardack  v.  Brooklyn 
Heights  Railroad  Company  (Sup.)  91  N.  Y.  Supp.  10.  As  no  proof 
was  offered  on  this  point,  no  case  was  made  out  against  the  de- 
fendant. This  case  differs  from  Dehmann  v.  Beck,  61  App.  Div. 
605,  70  N.  Y.  Supp.  29,  cited  by  plaintiflf.  In  the  last  case  the  truck 
which  caused  the  injury  was  positively  identified  by  means  of  an  in- 
scription thereon  of  the  same  words  which  were  used  by  the  defend- 
ant in  his  business  and  on  his  trucks.  No  evidence  to  that  eflfect 
was  oflfered  here. 

For  another  reason  this  complaint  must  be  dismissed.  The  plain- 
tiflf testified  that  he  saw  the  car  coming  at  a  distance  from  him  of 
about  half  a  block;  that  it  was  coming  very  fast — faster  than  he 
ever  saw  a  car  come  before.  He  stood  on  the  track,  facing  west, 
talking  to  some  one.  The  car  approached  from  the  south,  and 
struck  him  on  the  left  shoulder.  With  knowledge  that  the  car  was 
thus  approaching  him  very  rapidly,  the  plaintiff  remained  in  a  place 
of  danger,  directly  in  front  of  the  approaching  car,  without,  as  far 
as  his  testimony  shows,  again  looking,  or  taking  any  precaution  to 
avert  the  accident.  These  facts  appearing  from  his  own  testimony 
convict  him  of  contributory  negligence. 

Complaint  dismissed. 


HUDSON  VALLEY  RY.  GO.  ▼.  BOSTON  &  M.  R.  B. 
(Supreme  Court,  Appellate  Division,  Third  Department    June  29,  1909.) 

RAILBOADS— GONNKCnONS^lNTBBCHANOK  OW  GABS. 

Where  an  order  directing  defendant  steam  railroad  to  connect  its  line 
with  the  line  of  a  street  railway  company  which  subsequently  became  a 
part  of  plaintiff  railroad  company  was  affirmed  on  appeal,  such  judgment     - 
was  res  adjudicata  of  defendant's  obligation  to  Interchange  cars  and  car- 
load lots  of  freight  oyer  such  connections. 

Parker,  P.  J.,  dissenting. 

Appeal  from  Special  Term,  Warren  G)unty. 
Suit  by  the  Hudson  Valley  Railway  Company  against  the  Boston 
&  Maine  Railroad.    From  a  decree  (92  N.  Y.  Supp.  928,  46  Misc. 
Rep.  620)  in  favor  of  plaintiff,  continuing  a  temporary  injunction 
during  the  pendency  of  the  action,  defendant  appeals.    Affirmed. 

94  N.T.S.--85  . 
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Argued  before  PARKER,  P,  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

Lewis  £.  Carr,  for  appellant, 
W.  L.  Kiley,  for  respondent. 

HOUGHTON,  J.  In  1902  the  Stillwater  &  Mechanicville  Street 
Railway  Company  obtained  an  order  requiring  this  defendant  to 
make  track  connections  with  it  for  the  purpose  of  facilitating  the 
free  interchange  of  cars  between  its  street  electric  road  and  th^  de- 
fendant's  steam  railway.  This  plaintiff  has  absorbed  the  Stillwater 
&  Mechanicville  Street  Railway  Company,  and  it  is  now  a  part  of 
its  system  of  surface  roads.  That  order  was  affirmed  by  the  Court 
of  Appeals.  Matter  of  Stillwater  &  M.  St.  Ry.  Co.,  171  N.  Y.  689, 
64  li.  E.  511,  59  L.  R«  A.  489.  And  such  rail  connections  were 
made  and  a  traffic  agreement  entered  upon  and  cars  interchanged 
until  October,  1904,  when  the  defendant  canceled  and  terminated 
its  agreement,  and  refused  to  receive  or  deliver  cars  from  or  to  the 
plaintijff  over  such  connection,  as  well  as  another  which  had  been 
made  at  another  point  on  one  of  plaintiff's  lines.  This  action  was 
commenced  to  restrain  the  defendant  from  refusing  to  receive  and 
deliver  cars  and  car-load  lots  of  freight  over  such  connections,  and 
a  temporary  injunction  obtained,  which  has  been  continued  during 
the  pendency  of  the  action  by  the  order  which  is  appealed  from. 

While  the  precise  Question  now  involved  was  not  decided  therein, 
we  think  the  principles  enunciated  and  the  interpretation  given  to 
the  various  sections  of  the  railroad  law  in  Matter  of  Stillwater  & 
M.  St.  Ry.  Co.,  supra,  make  it  decisive  of  this  case,  and  that  the 
order  of  the  Special  Term  shotdd  be  affirmed  upon  the  authority  of 
that  decision.  The  appellant  urges  that,  the  question  of  the  ac- 
tual interchange  of  cars  not  being  before  the  court,  whatever  is  said 
or  foreshadowed  in  the  opinion  in  that  case  should  not  be  deemed 
a  part  of  the  decision.  But  it  is  difficult  to  conceive  of  the  court 
forcing  a  physical  connection  for  the  switching  of  cars  and  the  inter- 
change of  traffic,  which  would  be  utterly  useless  if  cars  were  not 
to  be  switched  and  traffic  interchanged.  Railroad  companies  are 
corporations  of  such  a  public  character  that  it  must  be  conceded 
that  the  Legislature  has  power  to  compel  the  interchange  of  cars 
and  traffic,  in  the  interest  of  the  public  welfare,  if  it  sees  fit,  and  it 
seems  to  us  that  the  Court  of  Appeals  has  decided  that  the  Legisla- 
ture has  so  enacted.  People  ex  rel.  Herbert  T.  Jennings,  as  Re- 
ceiver of  the  Oneonta,  Cooperstown  &  Richfield  Springs  Railroad 
Company,  v.  The  President,  Managers,  etc.,  of  the  Delaware  &  Hud- 
son Canal  Co.,  90  App.  Div.  618,  85  N.  Y.  Supp.  1142,  decided  by 
this  court,  is  not  an  authority  to  the  contrary.  In  that  case  the 
plaintiff  sought  by  mandamus  to  compel  the  delivery  of  loaded  cars 
to  it  by  the  defendant  over  the  connection  which  had  been  estab- 
lished between  the  two  roads.  It  appeared  that  the  plaintiff  owed 
the  defendant  a  large  sum  for  freight  already  delivered ;  that  the 
surface  road  was  insolvent  and  was  being  operated  by  a  receiver, 
and  that  its  tracks  and  roadbed  were  so  badly  constructed  and  out 
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of  repair  that  it  was  dangerous  to  transport  loaded  freight  cars 
thereon ;  and  that  the  plaintiff  had  no  ability  to  pay  any  damages 
whidi  might  ensue.  Under  these  circumstances,  the  Special  Term 
refused  the  mandamus,  and  we  affirmed  its  order.  There  was  no 
occasion  or  intention  to  decide  that  under  any  and  all  circumstances, 
either  by  mandamus  or  injunction  or  action,  the  interchange  of  cars 
and  freight  in  bulk  could  not  be  compelled  by  the  courts.  The  man- 
damus having  been  refused,  and  we  deeming,  under  the  circum- 
stances, the  refusal  proper,  we  did  not  decide  whether  or  not  man- 
damus would  lie.  Here  the  plaintiff  brings  its  grievance  into  court 
by  action,  and  any  question  as  to  appropriate  remedy  is  eliminated, 
for,  if  it  has  any  rights,  it  may  establish  them  in  such  manner. 

The  order  should  be  affirmed,  with  $10  costs  and  disbursements. 
All  concur,  except  PARKER,  P.  J.,  dissenting. 


CONGEB  T.  CONQER  et  al. 

(Supreme  Cdurt,  Appellate  Division,  Vtrat  Department    Jane  28,  IdOS.) 

Tbusts— TftuBTEE's  GoioassioNB. 

Where  the  accoont  of  a  tmstee  as  presented  and  settled  sbows  no  an- 
nual settiemaitB^  and,  tturagti  a  transcript  at  hla  boolt  entries  was  r&ir 
dated  the  ceatiil  que  trnst  yearly,  &<►  balance  was  struck,  and  neither 
party  regarded  the  statements  as  final,  or  aa  an  annual  aettlemient,  the 
trustee  was  entitled  to  commissions,  not  on  annual  rests,  but  on  the  total 
amount  reeelred  and  paid  out 

Appeal  £rom  Jud^;ment  on  Report  of  Referee. 

Action  by  Clarence  R.  Conger,  as  trtstee,  etc,  against  Theodore 
H.  Conger,  impleaded  with  others^  On  reargument  of  appeal  from 
judgment  entered  on  report  of  referee.    Modified. 

See  93  N.  Y.  Supp.  1151. 

Argued  before  McLAUGHLIN,  PATTERSON,  O'BRIEN,  IN- 
GRAHAM,  and  LAUGHUN,  JJ. 

Joseph  E.  Bullen,  for  appellant. 
Albert  F.  Hagar,  for  respondent. 

PATTERSON,  J.  This  is  a  reargument  ordered  by  the  court  of 
a  single  subject  involved  in  the  appeal  in  this  action,  namely,  the 
amount  of  commissions  to  which  the  trustee  is  entitled.  The  ref- 
eree allowed  the  trustee  $567.99.  We  were  of  opinion  that  the  proof 
showed  that  all  the  income  had  been  paid  over  to  the  cestui  que 
trust,  and  that  thereby  the  trustee  waived  his  right  to  commissions 
(Spencer  v.  Spencer,  38  App.  Div.  403,  56  N.  Y.  Supp.  460),  and  that 
commissions  were  allowed  for  the  improvement  of  real  property, 
but  such  was  not  the  fact.  As  stated  in  the  opinion  then  rendered, 
the  will  provided  that  the  trustee  should  hold  certain  realty  in  trust 
"to  receive  the  rents,  issues,  profits,  and  income  thereof,  and  to  pay 
the  same  over  annually,  or  oftener  in  his  discretion,  to  my  nephew,. 
Theodore  H.  Conger,"  for  life.  It  appears  from  the  account  of  the 
trustee  herein  that  during  the  first  two  years  he  paid  over  to  his 
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cestui  que  trust  more  than  the  income  of  the  property.  Thereafter 
he  retained  enoug^h  to  cover  the  commissions  which  he  now  claims. 
The  deficit  of  the  first  two  years  was  not  made  up  by  money  re- 
tained, however,  until  the  fourth  year,  from  which  time  enough 
was  held  back  to  cover  all  commissions  claimed.  The  amount  of 
commissions  is  fixed  by  sections  2802  and  2730  of  the  Code  of  .Civil 
Procedure  at  6  per  cent,  on  the  first  $1,000  receiveci  and  paid  out, 
2J4  per  cent,  on  the  next  $10,000,  and  1  per  cent,  on  any  amount 
above  $11,000.  The  trustee  claims  that  he  made  annual  settlements 
with  the  cestui  que  trust,  and  is  entitled  to  compute  his  commissions 
on  each  annual  rest  separately  at  the  above  rates,  and  cites  Hancox 
V.  Meeker,  96  N.  Y.  628,  and  Matter  of  Mason,  98  N.  Y.  627,  in 
support  of  his  claim.  The  rule  is  that  commissions  are  not  earned 
until  an  accounting  is  had  and  an  allowance  thereof  made.  The 
above  cases  establish  an  exception  to  the  rule,  and  it  is  incumbent 
upon  the  trustee  to  bring  himself  within  it.  The  cestui  que  trust 
claims  that  there  were  no  annual  settlements  or  rests.  It  is  ob- 
vious that,  if  there  were  annual  settlements  or  rests,  the  trustee 
waived  his  right  to  commissions  during  the  first  three  years.  Spen- 
cer V.  Spencer,  38  App.  Div.  403,  56  N.  Y.  Supp.  4^0.  The  com- 
plaint alleged,  however,  that  no  accounting  had  been  made,  and 
asked  for  a  judicial  settlement.  The  action  proceeded  on  that 
theory.  The  account  as  presented  and  settled  shows  no  annual  set- 
tlement. The  money  was  paid  to  the  cestui  que  trust  at  irregular 
intervals.  The  commissions  are  not  credited  annually  from  the  tes- 
tator's death;  nor  from  the  issuance  of  letters;  nor  even  from -the 
end  of  an  assumed  fiscal  year.  They  are  credited  as  of  October  31st 
for  the  years  1892, 1893,  and  1894.  The  next  credit  of  commissions 
is  February  29,  1896.  Thereafter  they  are  credited  as  of  January 
31,  1897,  1898,  1899,  1900,  and  1901. 

From  the  trustee's  testimony  it  appears  that  a  transcript  of  his 
book  entries  was  rendered  to  the  cestui  que  trust  whenever  asked 
for — "nearly  every  year."  But  no  balance  appears  to  have  been 
struck,  and  neither  party  appears  to  have  regarded  these  statements 
as  final,  or  as  an  annual  settlement  or  rest.  Had  such  a  claim  been 
made,  a  judicial  settlement  might  have  been  demanded  long  ago. 
•  It  follows,  therefore,  that  the  trustee  is  entitled  to  commissions, 
not  upon  annual  rests  as  claimed,  but  on  the  total  amount  received 
and  paid  out,  and  the  judgment  should  be  modified  accordingly, 
and,  as  so  modified,  affirmed,  without  costs.    All  concur. 
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ROCKEFBLLBR  T.  LAMOBA. 
(Supreme  Oonrt,  Appellate  Diyislon,  Third  Department.    June  29,  1905.) 

1.  Pbivatb  Pabkb— Trespass— Actions  fob  Dakaobs. 

The  owner  of  a  private  park,  established  and  maintained  according  to 
law,  brought  suit  against  a  trespasser.  He  indorsed  his  summons  in  jus- 
tice's  court,  ^'Action  for  a  penalty,"  and  in  his  complaint,  after  stating 
facts  which,  if  true,  would  entitle  him  to  the  exemplary  damages  provided 
by  Forest,  Fish  &  Game  Law  (Laws  1900,  p.  59,  c.  20)  8  203,  providing 
for  a  recovery  of  exemplary  damages  not  exceeding  $25  for  each  trespass 
on  private  parks,  alleged  that  defendant  became  liable  for  exemplary 
and  actual  damages  in  a  specified  sum.  Held^  that  the  action  was  for  the 
damages  given  by  the  statute,  and  not  for  a  oommon-law  trespass. 

2.  Fish  and  Gams— Pbivatb  Pabks—Tbbspasb— Action  vob  Damaqes— Stat- 

UTOBT  PbOVISIONS. 

Forest,  Fish  &  Game  Law  (Laws  1900,  pp.  66,  57,  c.  20)  88  185,  188,  pro- 
viding for  actions  for  penalties  under  the  act,  in  the  name  of  the  people, 
brought  on  order  of  the  chief  game  protector  or  of  a  commissioner,  and  de- 
claring that  a  private  person,  except  the  owner  of  premises  on  which  a  pen- 
alty is  incurred,  on  giving  security  for  costs,  may  recover  any  penalty  Im- 
posed by  the  act  (being  found  in  article  10  of  the  act  entitled  "Prosecu- 
tions"), relate  to  the  penalties  incurred  for  the  unlawful  taking  of  fish, 
birds,  and  animals  protected  by  law,  and  have  no  application  to  an  action 
for  exemplary  damages  by  the  owner  of  a  private  park  authorized  by  sec- 
tion 203,  authorizing  the  recovery  of  exemplary  damages  not  exceeding  $25 
for  each  trespass  in  a  private  park,  in  addition  to  actual  damages. 

8.  Sahe— Nominal  Damages— Defendant's  Right  to  Complain. 

A  defendant  sued  for  exemplary  and  actual  damages  for  a  trespass  in 
a  private  park  cannot  complain  of  the  fact  that  the  jury  awarded  plain- 
tiff nominal  damages,  while  Forest,  Fish  &  Game  Law  (Laws  1900,  p.  59, 
c  20)  8  203,  authorizes  a  recovery  of  $25  as  exemplary  damages  in  addi- 
tion to  the  actual  damages. 

Appeal  from  Trial  Term,  Franklin  County. 

Action  by  William  Rockefeller  against  Oliver  Lamora.  From  a 
judgment  for  plaintiff,  and  from  an  order  denying  a  motion  for  a 
new  trial,  defendant  appeals.    Affirmed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

Saunders  &  Saunders  Q.  Newton  Fiero,  of  counsel),  for  appellant. 
Kellas  &  Genaway  (J.  P.  Kellas,  of  counsel),  for  respondent. 

HOUGHTON,  J.  This  case  has  been  twice  before  us  on  appeals 
by  the  plaintiff,  and  the  questions  then  raised  fully  considered,  first 
in  85  App.  Div.  254,  83  N.  Y.  Supp.  289,  and  again  in  96  App.  Div. 
91,  89  N.  Y.  Supp.  1.  The  facts  and  claims  of  the  parties  were 
there  fully  stated,  and  it  is  unnecessary  to  repeat  them.  The  de- 
fendant now  appeals  from  a  verdict  rendered  against  him  by  direc- 
tion of  the  court. 

The  plaintiff  moved  for  a  direction  of  a  verdict,  and  the  defend- 
ant moved  for  a  nonsuit.  Without  the  defendant  asking  to  go  to 
the  jury  upon  any  question,  the  court  directed  a  verdict  in  favor  of 
the  plaintiff;  leaving  to  the  jury  the  question  only  as  to  whether 
the  plaintiff  should  recover  exemplary  damages  of  $26  for  each  of 
three  trespasses,  or  for  only  one  trespass.    The  jury  rendered  a 
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verdict  against  the  defendant  for  18  cents  damages.  The  plaintiff 
rested  content  with  this  verdict,  but  the  defendant  moved  to  set  it 
aside,  and  an  order  was  subsequently  entered  denying  that  motion. 

This  appeal  presents  two  questions  not  heretofore  specially  con- 
sidered ;  the  one  being  that  the  defendant  was  on  a  public  highway 
Tunning  through  plaintiff's  park  at  the  time  of  the  alleged  fishing 
and  trespass,  and  the  other  that  plaintiff  cannot  maintain  an  action 
for  exemplary  damages  for  trespass  under  the  forest,  fish,  and  game 
law,  but  that  such  rig^it,  if  any  exists,  is  in  the  people  of  the  state, 
and  not  in  the  owner  of  the  land. 

With  respect  to  the  first  claim,  it  is  sufficient  to  say  that  the  pre- 
tended highway  was  a  mere  path  or  trail  leading  to  the  fishing 
grounds,  and  was  in  no  sense  a  public  thoroughfare,  so  as  to  be  or 
ever  become  a  public  highway.  Besides,  there  was  no  request  that 
the  jury  pass  upon  the  question  as  to  whether  or  not  the  path  was 
a  public  highway  upon  which  the  defendant  was  justified  in  travel- 
ing or  stopping. 

The  claim  that  the  plaintiff  has  no  right  of  action  in  his  own 
name  for  trespass  upon  his  own  lands  to  recover  the  exemplary 
damages  provided  in  section  203  of  the  forest,  fish,  and  game  law 
(Laws  1900,  p.  59,  c.  20)  is  based  upon  the  language  found  in  sec- 
tion 188,  p.  57,  of  that  law.  The  material  portion  of  that  section 
reads  as  follows : 

"Sec.  188.  Actions  by  Private  Peraom  or  Societies.  A  private  person,  ex- 
cept the  owner  or  lessee  of  premises  npon  which  a  penalty  is  incurred,  on 
giving  security  for  costs  to  be  approved  by  a  Judge  of  the  conrt  In  which  the 
action  is  brought,  and  any  society  or  corporation  for  the  protection  of  fish 
or  game,  may  recover  in  his  or  its  name  any  penalty  imposed  by  tliis  act,  and 
shall  be  entitled  in  case  of  collection,  to  one-half  of  the  recovery ;  the  balance 
shall  be  paid  to  the  commission.  Notice  of  the  commencement  of  such  an  ac- 
tion shall  be  givmi  to  the  chief  game  protector  within  fifteen  days  after  the 
service  of  the  summons  therein,  and  failure  to  give  such  notice  stiall  be  a  de- 
fense to  the  action." 

Section  185,  p.  56,  of  the  same  act,  provides  that : 

''Actions  for  penalties  under  this  act  shall  be  in  the  name  of  The  People 
•of  the  State  of  New  York,'  and  must  be  brought  on  the  order  of  the  chief  game 
protector  or  of  a  commissioner." 

Sections  185  and  188  are  found  in  article  10  of  the  law,  which  is 
beaded  "Prosecutions." 

Section  203,  which  provides  for  the  recovery  of  exemplaiy  dam- 
ages not  exceeding  $25  ior  each  trespass  committed,  in  addition  to 
the  actual  damages  sustained,  is  found  in  article  11  of  the  law,  which 
provides  for  the  laying  out  of  private  parks,  and  defines  the  rights  of 
the  owner  therein. 

The  word  "penalty"  is  not  used  in  connection  with  the  giving  of 
exemplary  damages  in  section  203,  But  the  plaintiff  indorsed  his 
summons  in  the  justice's  court,  "Action  for  a  Penalty,"  and  in  his 
complaint,  after  stating  all  the  facts  which,  if  true,  would  entitle 
him  to  the  exemplary  damages  provided  by  the  statute,  alleges  that 
the  defendant  became  liable  for  said  penalty  and  exemplary  and  ac- 
tual damages  in  the  sum  and  amount  of  $55.    It  is  plain  that  the 
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plaintiff  intended  to  sne  for  the  damages  given  by  the  statute,  and 
not  to  bring  his  action  for  a  common-law  trespass,  simply. 

We  think  that  the  provisions  of  section  138  have  no  application 
to  the  bringing  oi  an  action  for  exemplary  damages  by  the  owner 
of  a  private  park  established  and  maintained  according  to  law,  and 
that  he  can  bring  an  action  for  the  exemplary  damages  provided  in 
section  203  in  his  own  name,  and  without  permission  of  the  chief 
game  protector,  or  the  forest,  fish,  and  game  commissioner.  The 
provisions  of  article  10  in  which  sections  185  and  188  are  found 
manifestly  relate  to  the  penalties  incurred  in  the  unlawful  taking  or 
killing  or  possession  of  the  fish,  birds,  and  animals  protected  by  law. 
The  people  can  have  no  interest  in  trespasses  upon  a  private  park. 
The  exemplary  damages  given  by  the  statute,  and  fixed  at  $25,  are 
for  the  trespass,  and  not  for  the  fish  or  game  taken.  It  would  be 
a  strange  construction  of  the  statute  to  say  that  a  person  might 
establish  and  maintain  a  private  park  for  the  propagation  and  pro- 
tection of  fish  and  game,  and  that  he  was  powerless  to  use  the 
weapons  given  for  its  defense. 

The  jury  gave  the  plaintiff  but  18  cents,  whereas  they  could  have 
given  him  not  exceeding  $25.  If  the  plaintiff  is  content  with  this, 
as  he  is,  the  defendant  cannot  complain  that  the  verdict  is  too  small. 
Where  one  party  submits  to  a  verdict,  the  other  cannot  be  heard  to 
insist  that  it  shall  be  set  aside  because  it  is  unjust  to  the  one  re- 
covering. Wolf  V.  Goodhue  Fire  Ins.  Co.,  43  Barb.  400;  Scheider 
V.  Corby,  15  Hun,  493;  Wood  v.  Belden,  54  N.  Y.  658. 

The  judgment  and  order  should  be  affirmed,  with  costs.  All 
concur. 


WATEBFOBD  BLBCTTRIC  LIGHT,  HBAT  &  POWER  CO.  T.  RKED  et  al. 

(Supreme  Court,  Special  Term,  Colombia  County.    June,  1905.) 

L  CONDTOCWATIOW— RiPABIAN   RIGHTS. 

Where  plaintiff  by  a  condemnation  proceeding  acquires  not  merely  the 
right  of  flowage  of  water  agalncrt  the  defendant's  lend,  but  the  absolute 
title  to  the  entire  rlyer  frontage,  the  riparian  right  which  is  theretX7 
extinguished  Is  property,  independently  of  any  intrinsic  value  in  the  con- 
demned land. 
X  Sams— Settino  Asidb  Rcpobt. 

Under  Code  Civ.  Proc.  §  8371,  authorizing  the  court  in  condemnation 
proceedings  to  set  aside  the  commissioners'  repwt  for  error  of  law  in  the 
proceedings,  where  questions  to  witnesses  were  intended  to  convey  the 
Idea  that  plaintiff  would  acquire  only  a  right  of  flowage  in  the  premises 
from  the  construction  of  a  dam,  and  they  were  under  a  misapprehension 
In  giving  their  testimony,  such  questions  justl^r  the  setting  aside  of  the 
report 

8.  8aiib-<!onvetanos--Intebe8T  in  Damagcs. 

Under  Code  Civ.  Proc.  S  8381,  authorizing  the  llllng  of  notice  of  the 
pendency  of  condemnation  proceedings,  and  making  the  proceedings  bind- 
ing on  subsequent  grantees,  where  the  premises  were  conveyed  after  no- 
tice, the  defendants  presumably  sustained  a  loss  In  diminution  of  the 
purchase  price,  and  were  entitled  to  the  damages. 

4  SA]fl&—lM9VFrTCIXNT  AWABDB. 

Under  Code  Civ.  Proc.  9  8371,  authorizing  the  setting  aside  of  the  com- 
missioners' report  In  a  condemnation  ijHroceedlng  for  error  of  law  In  the 
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proceedings  before  the  commissionerB,  or  because  the  award  la  ezcessiye 
or  Insufficient,  where  the  commlssionera  proceeded  on  the  erroneous  the- 
ories that  plaintiff  was  only  acquiring  the  right  of  flowage,  and  that  de- 
fendants, by  the  execution  of  a  deed,  had  lost  all  but  a  nominal  Interest 
in  the  question  of  damages,  resulting  in  an  insufficient  award,  the  report 
must  be  set  aside. 

Condemnation  proceedings  by  the  Waterford  Electric  Light, 
Heat  &  Power  Company  against  Kate  E.  Reed  and  others.  Motion 
by  plaintiff  to  confirm  the  report  of  the  commissioners  denied, 
and  the  report  set  aside. 

See  92  N.  Y.  Supp.  960. 

Thomas  O'Connor,  for  plaintiff. 
Holmes,  Bryan  &  Holmes,  for  defendants. 

COCHRANE,  J.  For  the  purpose  of  generating  electricity  for 
lighting  the  village  of  Waterford,  the  plaintiff  desires  to  construct 
a  dam  across  the  Hudson  river  from  a  point  on  the  easterly  side 
thereof  in  the  town  of  Schaghticoke,  Rensselaer  county,  to  a  point 
on  the  westerly  side  thereof  in  the  town  of  Half  moon,  Saratoga 
county,  and  to  acquire  certain  lands  and  rights  and  privileges  ad- 
joining the  river  on  both  sides  thereof.  It  is  for  this  purpose  that 
the  plaintiff  seeks  by  this  proceeding  certain  lands  of  the  defend- 
ants. 

The  defendants  are  the  owners  of  a  farm  of  about  76  acres  in  the 
said  town  of  Schaghticoke,  adjoining  the  Hudson  river  on  the  east-' 
erly  side  thereof.  Parallel  with  the  river  extends  a  public  high- 
way. The  center  of  the  highway  through  the  farm  in  question  is  at 
an  average  distance  of  60  feet  from  the  low-water  mark  of  the  river, 
and  the  average  distance  to  high-water  mark  is  about  10  feet  less. 
The  shore  line  of  the  farm  along  the  river  is  1,742  feet.  From  the 
highway  to  the  river  the  bank  slopes,  and  consists  of  earth  with 
rock  underneath.  It  is  not  tillable.  The  farmhouse  and  buildings 
of  defendants  are  on  the  easterly  side  of  the  highway,  the  house 
being  about  125  feet  from  the  river.  There  is  running  water  on  the 
northerly  part  of  the  farm,  but  at  a  considerably  greater  distance 
from  the  buildings  than  is  the  river. 

By  the  judgment  entered  herein  the  plaintiff  has  condemned  for 
its  uses  and  purposes  the  absolute  fee  of  all  of  that  portion  of  the 
defendants'  farm  between  the  center  of  the  highway  and  the  river. 
As  the  result  of  this  proceeding,  the  plaintiff  will  acquire  not  merely 
the  right  of  flowage  of  the  water  of  the  river  upon  and  against  the 
land  in  question  by  reason  of  such  water  being  set  back  by  the 
construction  of  the  dam  aforesaid,  but  the  plaintiff  will  acquire  ab- 
solute title  to  the  entire  river  frontage  of  the  defendants'  farm  west 
of  the  center  of  the  highway,  thereby  cutting  off  all  access  to  the 
river  and  to  the  use  of  the  water  thereof  for  domestic  or  farm  pur- 
poses, and  converting  said  farm  from  riverside  to  roadside  prop- 
erty. This  riparian  right  which  is  thus  by  this  proceeding  not 
merely  interfered  with,  but  which  is  absolutely  extinguished,  is 
property,  independently  of  any  intrinsic  value  in  the  condemned 
land  itself,  and  is  valuable  in  connection  with  the  defendants' 
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farm.  And  this  is  true  even  if  it  be  assumed  that  the  river  at  this 
point  is  a  navigable  stream.  Rumsey  v.  New  York  &  New  Eng- 
land Railroad  Company,  133  N.  Y.  79,  30  N.  E.  654,  15  L.  R.  A.  618, 
28  Am.  St.  Rep.  600.  For  the  destruction  of  this  riparian  right  in 
the  defendants,  and  the  consequent  impairment  in  the  value  of  their 
farm,  the  commissioners  have  awarded  the  defendants  the  sum 
of  $100.  No  argument  is  needed  to  demonstrate  the  insufficiency 
of  this  award. 

Mindful  of  the  high  character  and  standing  of  the  commissioners, 
I  have  looked  carefully  into  the  evidence  taken  by  them  and  pro- 
ceedings had  before  them,  and  an  examination  of  such  evidence  and 
proceedings  convinces  me  that  they  were  under  a  misapprehension 
as  to  the  eflfect  of  this  proceeding  on  the  farm  in  question,  and  that 
they  have  inadvertently  adopted  an  erroneous  principle  in  assess- 
ing the  damages,  and  that  for  such  misapprehension  and  inad- 
vertence the  learned  counsel  for  the  plaintiff  is,  in  part  at  least,  re- 
sponsible. Counsel  for  the  plaintiff  insisted  before  the  commission- 
ers, as  he  also  insists  on  this  motion,  that  the  defendants  will  not 
be  deprived  of  the  fee  of  the  land  in  question,  nor  of  the  right  of 
access  to  the  river  or  the  water  thereof.  This  is  clearly  an  error, 
as  above  shown.  There  is  no  suggestion  anywhere  in  the  record 
preceding  the  judgment  and  culminating  therein  of  any  interest  or 
right  in  the  defendants'  property  west  of  the  highway  less  than  an 
absolute  fee  which  is  to  be  acquired  herein;  but,  on  the  contrary, 
such  record  and  judgment  clearly  indicate  the  extinguishment  of 
the  defendants'  entire  rights  in  such  lands,  without  any  reservations 
or  qualifications. 

The  estimates  of  depreciation  to  the  defendants'  farm  varied 
greatly,  ranging  from  about  $4,000,  according  to  the  defendants' 
witnesses,  down  to  nothing,  according  to  the  plaintiff's  witnesses. 
As  was  said  in  Matter  of  The  New  York,  Lackawanna  &  Western 
Railway  Company,  27  Hun,  161: 

"This  disagreement  throws  discredit  on  the  valne  of  such  testimony.  It  is 
difficult  to  onderBtand  how  witnesses  who  had  any  knowledge  on  the  subject 
and  who  were  competent  to  give  opinions  could  vary  so  widely.  It  would  be 
wrong  for  us  to  assume  that  any  of  these  witnesses  did  not  testify  honestly. 
And  it  seems,  therefore,  necessary,  in  order  to  account  for  this  very  great 
discrepancy,  to  inquire  whether  there  was  not  some  element  improperly 
brought  into  the  estimate;  some  element  which  diverted  the  minds  of  the 
witnesses  from  the  mere  question,  'What  is  the  fair  marketable  value  of  the 
whole  property,  and  then  what  will  be  the  fair  marketable  value  of  the 
property  not  taken?'  Troy  ft  Boston  R.  B.  v.  Lee,  18  Barb.  169;  Black  River 
ft  M.  R.  R.  Co.  V.  Barnard,  9  Hun,  104." 

Very  likely  the  estimates  of  depreciation  by  the  defendants' 
witnesses  were  much  too  high,  but  that  an  erroneous  method  was 
pursued  by  the  plaintiff  on  the  question  of  damages  is  apparent  from 
the  questions  asked  of  its  witnesses.  Such  questions  were  like 
this: 

"Assuming  that  the  plaintiff  takes  all  the  land  lying  between  the  center 
of  the  highway  and  the  Hudson  river  for  its  uses  and  purposes,  what  would 
the  remaining  portion  of  the  land  be  worth?" 
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This  question  was  intended  to  convey  to  the  witnesses  the  idea 
that  the  plaintiff  would  acquire  only  the  right  of  flowage  in  the 
premises  in  question ;  and  that  the  witnesses  possessed  such  idea, 
and  were  under  a  misapprehension  in  giving  their  testimony,  is 
very  apparent  from  their  cross-examination.  Such  questions  con- 
stitute "error  of  law  in  the  proceedings  before  the  commissioners" 
which  justify  setting  aside  their  report.  Code  Civ.  Proc.  §  3371 ; 
Matter  of  The  New  York,  Lackawanna  &  Western  Railway  Com- 
pany, supra.    In  the  latter  case  it  was  said,  at  page  154: 

"Tbe  true  inquiry  (as  only  a  part  of  the  ckefendant's  hmd  was  taken)  ts 
that  above  pointed  out:  What  is  the  fair  marlcetable  value  of  the  whole? 
What  is  the  fair  marketable  value  of  the  property  not  taken?  If  the  ques- 
tions had  been  limited  with  some  strictness  to  those  points,  there  would  not 
perhaps  hava  been  the  extraordinary  variance  of  estimates." 

These  erroneous  questions  were  pressed,  against  the  defendants' 
objections,  and  on  the  cross-examination  of  the  witnesses,  con- 
ducted with  a  view  to  showing  that  their  minds  had  been  diverted 
by  an  improper  element  embodied  in  the  questions,  counsel  for 
plaintiff  asserted,  as  he  did  on  other  occasions,  that  only  the  right 
to  flow  the  land  was  taken  or  could  be  acquired.  This  was  an 
erroneous  theory. 

The  learned  counsel  for  the  plaintiff  further  insisted  before  the 
commissioners,  as  he  also  insists  on  this  motion,  that  the  defend- 
ants had  no  longer  any  interest  in  the  proceeding;.  This  contention 
was  based  on  the  fact  that,  pending  the  proceeding,  the  defendants 
conveyed  their  interest  to  the  strip  of  land  in  question,  reserving 
only  tiieir  right  to  go  upon  and  to  cross  the  same  for  certain  pur- 
poses specified  in  the  conveyance.  And  the  plaintiff  argued  from 
this  fact  that  the  defendants  were  no  longer  interested  in  the  ques- 
tion of  damages.  This  contention  was  also  untenable.  Notice  of 
pendency  of  the  proceeding  was  filed,  and  the  grantee  in  such  con- 
veyance is  bound  by  this  proceeding.  Code  Civ.  Proc.  §  3381. 
Presumably,  when  such  grantee  took  title,  he  did  so  with  refer- 
ence to  the  quality  of  die  estate  m  the  premises  in  question  which 
would  be  acquired  by  the  plaintiff  in  this  proceeding  then  pending, 
and  the  defendants  sustained  a  corresponding  loss  in  the  diminu- 
tion in  the  purchase  price  of  such  premises.  The  liability  of  the 
plaintiff  is  to  the  defendants,  and  not  to  their  grantee. 

Doubtless,  in  a  proceeding  of  this  kind,  the  commissioners  may 
act  on  their  own  judgment,  disregarding  oral  testimony.  Much 
latitude  also  is  allowed  them  in  the  taking  of  testinwny,  the  rules 
of  evidence  which  obtain  on  the  trial  of  an  action  not  being  applied 
in  all  their  strictness.  Awards  will  ordinarily  be  sustained,  unless 
the  commissioners  have  clearly  gone  astray  or  adopted  erroneous 
principles.  But  the  record  here  shows  that  the  learned  counsel  for 
the  plaintiff  maintained  two  erroneous  theories  before  the  com- 
missioners, viz.,  that  the  plaintiff  was  only  acquiring  the  right  of 
flowage  in  respect  to  the  property  in  question,  and  that  the  de- 
fendants, by  reason  of  the  execution  of  a  deed,  had  lost  all  but 
a  nominal  interest  in  the  question  of  damages.  I  am  satisfied  that 
the  commissioners  adopted  one  or  both  of  such  erroneous  theories. 
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and,  if  they  did  so,  they  necessarily  applied  a  wrong  principle  in 
making  their  award,  and  by  reason  thereof  the  award  is  insufficient. 
When  such  is  the  case,  it  is  the  duty  of  the  court  to  set  aside  the 
report    Section  3371,  Code  Civ.  Proc. 

Report  of  commissioners  set  aside;  new  commissioners  may  be 
appointed* 


PEOPLE  ex  rel.  OALLANAN  T.  KEUSSBVILLEl,  A.  a  &  L.  a  R.  CO.  et  aL 

(Supreme  Oourt,  Appellate  Diylslon,  Hilrd  Department    June  29,  1005.) 

OoBPOBATiONS— Rights  of  Stockholders— In spbction  of  Stockbook. 

Under  Stock  Corporation  Law  (Laws  1890,  p.  lOTl,  c.  564,  |  29),  as  amend- 
ed by  Laws  1900,  p.  218,  c.  128,  and  Laws  1901,  p.  965,  c.  854,  requiring 
the  stockbook  of  every  corporation  to  be  open  dai^  for  the  inspection 
Qt  its  stockholders,  stockholders  have  an  absolute  right,  enforceable  by 
mandamus,  to  an  Inspection  of  the  stockbook  of  the  corporation,  regard- 
less of  their  motives  In  seeking  such  inspection. 

[Ed.  Note. — For  cases  in  point,  see  vol.  12,  Cent  Dig.  Corporations,  SS 
674-685.] 

Appeal  from  Special  Term,  Essex  County. 

Mandamus  proceedings  by  the  people,  on  the  relation  of  Michael 
J.  Callanan,  against  the  Keeseville,  Ausable  Chasm  &  Lake  Cham- 
plain  Railroad  Company  and  others.  From  an  order  denying  a  per- 
emptory writ,  plaintiff  appeals.    Reversed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

Weeds,  Conway  &  Cotter  (Frank  E.  Smith,  of  counsel),  for  ap- 
pellant. 
Thomas  O'Connor,  for  respondents. 

HOUGHTON,  J.  The  relator  is  a  stockholder  of  the  respond- 
ent corporation,  whose  officers  are  the  individual  respondents.  On 
the  24th  of  March,  1906,  he  received  notice  of  a  special  meeting  of 
the  stockholders  called  for  April  8th  following,  for  the  purpose  of 
voting  an  increase  of  the  capital  stock  of  the  corporation  from  $60,- 
000  to  $1,000,000.  Prior  to  the  day  appointed  for  the  meeting,  re- 
lator went  to  the  office  of  the  corporation,  and  demanded  of  the 
person  in  charge  that  he  be  permitted  to  inspect  the  stockbook  of 
the  company.  Such  permission  was  refused ;  the  excuse  being  that 
the  person  in  charge  did  not  know  the  combination  of  the  safe,  or 
have  any  power  to  permit  inspection.  Thereupon  the  relator  pre- 
sented himself  to  the  office  of  the  secretary,  who  resided  in  another 
village,  in  whose  charge  the  stockbook  actually  was,  and  demanded 
that  he  be  permitted  to  see  it.  The  secretary  himself  was  absent, 
and  communication  was  had  with  him  by  telephone,  and  he  refused 
to  allow  the  clerk  in  charge  of  his  office  to  permit  the  relator  to 
inspect  the  book  in  his  absence;  saying,  however,  that  he  himself 
would  be  home  in  three  days,  when  he  would  give  the  relator  such 
information  as  he  was  entitled  to.  The  relator  then  applied  to  the 
president  of  the  corporation,  who  lived  in  still  another  place,  and 
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was  told  by  hitn  that  he  did  not  know  where  the  stockbook  was, 
unless  it  was  at  the  secretary's  office ;  but  no  effort  was  made  by 
him  to  procure  an  inspection  of  it  by  the  relator. 

The  relator  did  what  he  could  by  way  of  demanding  inspection 
of  the  stockbook,  in  applying  at  the  office  of  the  company,  where  it 
should  have  been  kept,  and  at  the  office  of  the  secretary,  where  it 
was  actually  kept.  We  think  his  demand  was  sufficient,  and  that 
he  had  an  absolute  right  of  inspection,  and  that  the  peremptory  writ 
of  mandamus  should  have  been  granted. 

Section  29  of  the  stock  corporation  law  (Laws  1890,  p.  1071,  c. 
664,  as  amended  by  Laws  1900,  p.  218,  c.  128,  and  Laws  1901,  pu 
965,  c.  354),  provides  that  "the  stock  book  of  every  corporation  shall 
be  open  daily,  during  at  least  three  business  hours,  for  the  inspec- 
tion of  its  stockholders  and  judgment  creditors,  who  may  make  ex- 
tracts therefrom."  With  respect  to  the  general  business  books  of 
a  corporation,  the  court  will  not  order  an  inspection  by  the  stock- 
holder unless  he  seeks  to  learn  something  which  he  has  the  right  to 
know  for  his  own  protection ;  and  his  application  must  be  in  good 
faith,  and  not  for  the  purpose  of  injuring  or  annoying  the  corpora- 
tion. People  ex  rel.  McElwee  v.  Produce  Exchange  Trust  Co.,  63 
App.  Div.  93, 65  N.  Y.  Supp.  926 ;  Matter  of  Kennedy,  75  App.  Div. 
188,  77  N.  Y.  Supp.  714 ;  Matter  of  Latimer  v.  Herzog  Teleseme 
Co.,  75  App.  Div.  522,  78  N.  Y.  Supp.  314;  Matter  of  Coats,  75  App. 
Div.  567,  78  N.  Y.  Supp.  429 ;  Matter  of  Colwell  v.  Colwell  Lead 
Co.,  76  App.  Div.  615,  78  N.  Y.  Supp.  607.  The  right  of  inspection 
of  books  of  this  character  by  a  stockholder  is  a  common-law  right, 
and  the  granting  or  withholding  of  it  on  refusal  by  the  corporation 
rests  in  the  sound  discretion  of  the  court.  But  the  inspection  of 
the  stockbook  is  upon  a  different  footing,  and  is  a  right  given  ab- 
solutely to  the  stockholder  by  statute,  in  addition  to  his  common- 
law  rights.  Matter  of  Steinway,  159  N.  Y.  250,  264,  53  N.  E.  1103, 
46  L.  R.  A.  461,  In  the  course  of  the  opinion  in  this  case,  Vann^ 
J.,  says : 

"The  statute  merely  strengthened  the  common-law  rtile  with  reference  to 
one  part  thereof,  and  left  the  remainder  unaffected.  It  deaU  with  but  a  sin.- 
gle  book  (stodcbook),  and  as  to  that  it  amplified  the  qualified  right  previously 
existing  by  making  It  absolute  and  extending  It  to  judgment  creditors.  The 
8tockbo<^  has  no  relation  to  the  business  carried  on  by  a  corporation,  and 
the  change  was  doubtless  made  to  enable  stockholders  to  promptly  learn  who 
are  entitled  to  vote  for  directors,  and  judgment  creditors  to  learn  who  are 
liable  as  stockholders  for  a  failure  to  comply  with  the  provisions  of  the  act. 
The  statute  Ib  silent  as  to  the  other  books,  and  provides  no  system  of  inspec- 
tion as  a  substitute  for  the  right  of  examination  at  common  law." 

The  distinction  between  an  inspection  of  the  general  books  of 
the  corporation  and  its  stockbook  is  illustrated  by  the  case  of  Peo- 
ple ex  rel.  Clason  v.  Nassau  Ferry  Company,  86  Hun,  128,  33  N. 
Y,  Supp.  244,  where  general  inspection  was  denied,  and  inspection 
of  the  stockbook  given  as  a  matter  of  right. 

The  motives  of  a  stockholder  in  inspecting  the  stockbook  alone 
are  immaterial.  People  ex  rel.  Gunst  v.  Goldstein,  37  App.  Div. 
550,  56  N.  Y.  Supp.  306;  People  ex  rel.  Harriman  v.  Paton,  20  Abb. 
N.  C.  195. 
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An  important  meeting  of  the  corporation  had  been  called,  and 
was  about  to  take  place.  The  relator  had  the  right  to  inspect  the 
stockbook  of  the  corporation  for  the  purpose  of  ascertaining  who 
were  its  stockholders,  and  who  had  a  right  to  vote  to  increase  its 
stock.  It  was  a  privilege  accorded  him  expressly  by  the  statute, 
and  he  should  have  been  granted  inspection. 

The  order  denying  the  peremptory  writ  of  mandamus  should  be 
reversed,  with  costs  and  disbursements,  and  the  motion  for  the  per- 
emptory writ  of  mandamus  granted,  with  $20  costs.    All  concur. 


LUNANSKT  ▼.   HAMBURG-AMERICAN  PACKET  CO. 
(Supreme  Court,  Appellate  Term.    June  22,  1906.) 

CABBIKB8— BaOOAGS— DELIYKBT  TO  CaBBIEB— BVIDKNCB. 

Id  an  action  against  a  steamship  company  for  the  loss  of  a  passenger's 
baggage,  testimony  that  defendant  received  no  other  baggage  than  that 
for  which  receipt  was  issued  according  to  the  original  baggage  list  in  its 
possession,  that  a  baggage  list  offered  as  an  exhibit  was  a  true  and  com- 
plete list  of  all  baggage  checked  for  transportation  on  the  ship  on  which 
plaintiff  traveled,  and  that  no  baggage  was  received  on  that  ship  from  a 
passenger  of  plaintiff's  name,  is  incompetent  as  statements  of  conclusions. 

[Ed.  Nota^For  cases  in  point,  see  voL  20,  Cent  Dig.  Evidence,  8$  2148- 
2151.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Thirteenth 
District. 

Action  by  Joseph  Lunansky  against  the  Hamburg-American 
Packet  Company.  From  a  judgment  for  defendant,  plaintiff  ap- 
peals.    Reversed. 

Argued  before  SCOTT,  P.  J.,  and  DUGRO  and  MacLEAN,  JJ. 

}.  W.  Block,  for  appellant. 
.  J.  Frank,  for  respondent. 

PER  CURIAM.  It  may  have  been  that  the  learned  trial  justice 
did  not  believe  the  plaintiff's  evidence  regarding  the  delivery  of  his 
baggage  to  the  defendant,  and  that  this  was  due  to  the  incompetent 
evidence  offered  by  defendant  and  admitted  over  plaintiff's  objec- 
tion. Special  reference  to  the  specific  instances  of  error  in  the  ad- 
mission of  evidence  is  hardly  necessary,  as  counsel  cannot  fail  to 
recognize  many  through  a  reference  to  a  few.  The  following  an- 
swers of  George  Hoppe:  "For  passengers  per  Patricia,  February 
21,  1903,  we  received  no  other  baggage  than  that  for  which  receipt 
was  issued  all  according  to  the  original  baggage  list  in  our  posses- 
sion." "I  attach,  marked  'Exhibit  A,'  a  true  and  complete  list  of 
2^11  baggage  checked  for  transportation  by  steamship  Patricia,  and 
received  from  passengers  from  the  barracks  and  the  city  of  Ham- 
burg." "From  a  passenger  by  the  name  of  Joseph  or  Jassel  Liman- 
sky  we  received  in  February,  1903,  no  baggage  for  transportation 
by  the  Patricia,  or  otherwise,  to  New  York" — do  not  appear  to  have 
been  other  than  statements  of  conclusions,  and  were  therefore  not 
competent.    Upon  appellant's  brief,  reference  is  made  to  numerous 
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Other  instances  of  harmful  error  in  the  admission  of  incompetent 
evidence. 

The  judgment  will  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  the  event 


ALTSCnUL  y.  KOVBN  et  aL 
(Bnpreme  Court,  Appellate  Term.    June  22,  1S05.) 

L  Sales— Acceptance  of  Goods— Waiv^  of  Defects— Recovebt  of  Price. 
A  buyer  who  yoluntarlly  pays  the  amount  due  on  the  goods,  less  an 
agreed  dedactioQ,  after  he  has  discovered  that  th^  wlU  not  answer  his 
purpose,  cannot  recover  back  the  money  so  paid. 
[Ed.  Nete.^For  cases  in  point,  see  voL  48,  Cent.  Die  Bales,  U  1112, 

ma] 

2.  Baiod— Faiudbb  yd  FxnLFiu.  Gohxbact— Bkmedt  of  Bun»— Recovebt  of 
Pbicb. 

A  buyer  who  orders  goods  of  a  certain  kind  and  weight,  which  the 
seller  ondertakes,  but  falls,  to  furnish,  may  recover  back  so  much  of  the 
price  as  he  has  paid  In  advance. 

[Ed.  Note.— For  cases  in  point,  see  vol.  48,  Cent  Dig.  Bales,  H  1115, 
112S.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh 
District. 

Action  by  Jacob  Altschul  against  Rudolph  O.  Koven  and  another. 
From  a  judgment  for  plaintiff,  defendants  appeal.     Modified. 

Argued  before  SCOTT,  P.  J.,  and  DUGRO  and  MacLEAN,  JJ. 

Noble,  Jackson  &  Hubbard  (James  J.  Lewis^  of  counsel)^  for  ap- 
pellants. 

Paul  Gross,  for  respondent. 

PER  CURIAM.  So  far  as  concerns  the  money  paid  for  the  first 
set  of  covers,  the  plaintiff  should  not  be  permitted  to  recover,  be- 
cause he  voluntarily  paid  the  balance  due  on  them,  less  the  agreed 
deduction,  after  he  had,  as  he  says,  discovered  that  they  would  not 
answer  his  purpose.  As  to  the  amount  paid  for  the  second  set, 
there  is  some  evidence  that  the  order  was  to  furnish  covers  of  a 
certain  kind  and  weight,  that  the  defendants  undertook  to  do  this, 
and  that  they  failed.  If  the  action  had  been  for  the  price,  the  evi- 
dence would  have  justified  a  judgment  for  the  person  who  had  or- 
dered the  work,  and  the  same  evidence  justifies  a  recovery  of  so 
much  of  the  price  as  was  paid  in  advance.  The  question  whether 
the  so-called  model  was  a  true  model  is  unimportant,  since  the  de- 
fendants had  an  actual,  full-sized  wagon  furnished  them  to  fit  the 
covers  upon.  Only  $30  was  apparently  paid  on  the  second  set, 
and  the  judgment  should  be  reduced  to  that  sum,  with  costs  in  the 
court  below,  and,  as  modified,  affirmed,  without  costs  in  this  court. 
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BURKE  y.  GFRAHAJIL 
(Supreme  Court,  Appellate  Division,  Second  Department    Tone  29,  1905.) 

Rsplbvin-^Dakaob&— Yaltib  of  Pbopbrtt— ByiDinvcaB--4iurTsuoTioNB. 

Wliere^  In  replevin  to  recover  the  value  of  two  race  horses,  one  of  which 
died  in  Ihe  possession  of  the  defendant  after  It  had  heen  retaken  as  aut 
thorized  by  CJode  Civ.  Proc.  fi  1704,  there  was  no  evidence  as  to  the  value 
of  the  horses  at  the  time  of  the  trial,  and  the  court  directed  the  Jury 
to  find  the  value  of  the  horses  as  of  the  date  of  the  trial,  together  with 
snch  damages  as  plaintiff  sustained  by  reason  of  the  detention,  but  that 
plaintiff  could  not  recover  damages  for  the  death  of  the  horse  that  died 
unless  its  death  was  occasioned  by  some  fault  on  defendant's  part,  and 
the  Jury  found  no  damages  for  the  detention  of  the  horses,  a  verdict  in 
f^vor  of  plaintiff  for  the  value  of  the  horse  that  died  was  erroneous. 

[Bd.  Nota— For  cftsea  Ib  point,  see  vol.  42,  Gent  Dig.  Replevin,  U  295> 
802.] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  William  E.  Burke,  as  receiver  of  the  firm  of  Mertz 
&  Gibb,  against  Henry  Graham.  From  a  judgment  in  favor  of 
plaintiflf,  a^  from  an  order  denying  defendant's  motion  for  a  new 
trial,  he  appeals.    Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD, 
JENKS,  RICH,  and  MILLER,  JJ. 

C.  Elliott  Minor,  for  appellant. 
Albert  A.  Wray,  for  respondenL 

MILLER,  J.  The  defendant  appeals  from  an  order  denying  a 
motion  for  a  new  trial,  and  from  a  judgment  entered  on  the  verdict 
of  a  jury  in  favor  of  the  plaintiflf,  who  sues  as  receiver  of  a  co- 
partnership to  recover  two  race  horses  claimed  to  have  been  the 
property  of  the  copartnership  at  the  time  of  the  appointment  of  the 
plaintiflf  as  receiver.  The  plaintiflf  was  appointed  as  receiver  on  the 
21st  day  of  August,  1901.  The  defendant  claimed  to  have  pur- 
chased the  horses  on  the  19th  day  of  August,  1901,  from  one  of  the 
copartners,  who  was  plaintiflf  in  the  action  for  a  dissolution,  and  the 
moving  party  who  obtained  the  order  appointing  plaintiflf  as  receiv- 
er. The  trial  court  submitted  the  case  to  the  jury  to  find  whether 
a  bona  fide  sale  was  made  to  the  defendant  on  the  19th  day  of  Au- 
gust, 1901,  as  claimed  by  him.  I  think  there  was  sufl&cient  evi- 
dence to  justify  the  submission  of  that  question  to  the  jury,  but  it 
is  unnecessary  to  determine  that  question,  because  the  judgment 
must  be  reversed  for  other  reasons. 

The  action  was  tried  in  January,  1904.  The  only  evidence  oflfered 
by  the  plaintiflf  as  to  the  value  of  the  horses  related  to  their  value 
on  the  21st  day  of  August,  1901,  the  date  of  the  appointment  of 
the  receiver.  This  evidence  was  received  over  the  objection  and 
exception  of  the  defendant.  It  appeared  that  the  horse  Khitai  died 
in  September,  1903,  in  the  possession  of  the  defendant,  the  horses 
having  been  retaken  by  the  defendant  pursuant  to  section  1704 
of  the  Code  of  Civil  Procedure.  The  court  directed  the  jury  to  find 
the  value  of  the  horses  as  of  the  date  of  the  trial,  together  with  such 
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damages  as  the  plaintiff  sustained  by  reason  of  the  detention,  char- 
ging that  the  plaintiff  could  not  recover  damages  for  the  death  of 
the  horse  Khitai  unless  its  death  was  occasioned  by  some  fault  on 
the  part  of  the  defendant.  The  jury  found  a  verdict  for  the  plain- 
tiff, in  which  they  stated  that  no  damages  were  awarded  for  deten- 
tion of  the  horses,  that  $100  was  the  value  of  the  horse  Wardell  at  the 
time  of  the  trial,,  and  that  $2,000  was  the  value  of  the  horse  Khitai  at 
the  time  of  his  death,  upon  which  verdict  a  judgment  was  entered  for 
$2,000  damages  for  taking  and  detention  of  the  horse  Khitai,  and  for 
the  return  of  the  horse  Wardell  or  the  recovery  of  the  sum  of  $100. 
The  defendant  moved  to  set  aside  the  verdict  on  the  usual  grounds. 

Section  1726  of  the  Code  of  Civil  Procedure  provides  that  the 
verdict  of  the  jury  must  fix  the  damages  sustained  by  the  plaintiff, 
if  any,  and  fix  the  value  of  the  chattel  at  the  time  of  the  trial.  The 
jury  have  found  that  the  death  of  the  horse  Khitai  was  not  due  to 
the  negligence  of  the  defendant,  and,  in  accordance  with  the  in- 
structions of  the  court,  found  no  damages  for  detention,  but,  upon 
the  finding  that  the  horse  was  worth  $2,000  at  the  time  of  his  death, 
a  judgment  for  $2,000  damages  has  been  rendered  against  the  de- 
fendant. We  may  assume  that  the  plaintiff  could  recover,  as  a  part 
of  his  damages,  for  the  death  of  the  horse,  without  regard  to  the 
question  of  defendant's  negligence ;  but,  appl3ang  the  charge  of  the 
court  to  the  findings  of  the  jury,  the  plaintiff  was  not  entitled  to  a 
judgment  for  the  value  of  the  horse  that  died.  We  think  there  was 
not  sufficient  evidence  of  the  value  of  the  horse  Khitai  at  the  time 
of  its  death  to  warrant  the  submission  of  that  question  to  the  jury, 
and,  although  the  court's  attention  does  not  appear  to  have  been 
called  specifically  to  the  point,  the  defendant  had  a  right  to  rely  up- 
on the  assumption  that  no  judgment  would  be  rendered  inconsistent 
with  the  rule  of  law  charged  by  the  court 

The  judgment  and  order  appealed  from  should  therefore  be  re- 
versed, and  a  new  trial  granted ;  costs  to  abide  the  event  All  con- 
cur. 


QUINN  ▼.  NEW  TORK  CITT  RT.  CO. 
(Supreme  Ck>urt,  AppeHate  Term.    June  22,  1905.) 

1.  Stbeet  Railboads— Pebsonai.  Injubiss— Evidencb— Obdinances. 

In  an  action  against  a  street  railroad  company  for  personal  Injuries 
caused  by  a  coUlslon  in  a  street,  an  ordinance  giving  the  railroad  com- 
pany the  right  of  way  in  the  street  was  admissible  as  bearing  on  the  de* 
gree  of  caution  imposed  on  the  motorman. 

[Ed.  Note.— For  cases  in  point,  see  vol  44,  Cent  Dig.  Street  Railroads. 
I  230.] 

2.  Same— DuTT  or  Motobican. 

A  motorman  operating  a  street  car  is  only  required  to  use  ordinary 
care,  tmder  the  circumstances ;  so  that  a  charge  that  the  motorman  was 
obliged  to  use  more  than  ordinary  caution  because  the  day  was  wet  was 
erroneous. 

[Ed.  Note.— For  cases  in  point,  see  toL  44,  Cent  Dig.  Street  Railroads, 
i  174.1  ^ 
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8.  TEIAIr-MlBCONDUOT  OF  CtoUNSEL. 

It  l8  highly  Improper  for  counsel  to  persist  in  repeatedly  asking  a  ques- 
tion which  has  been  excluded. 

[Bd.  Note. — ^For  cases  In  point,  see  vol.  50,  Gent  Dig.  Witnesses,  SS 
827,828.] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Edward  J.  Quinn  against  the  New  York  City  Railway 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed. 

Argued  before  SCOTT,  P.  J.,  and  DUGRO  and  MacLEAN,  JJ. 

William  E.  Weaver,  for  appellant. 
Francis  F.  Leman,  for  respondent 

SCOTT,  P.  J.  It  was  clearly  error  to  have  excluded  the  city 
ordinance.  Kroder  v.  Interurban  St.  Ry.  Co.  (Sup.)  91  N.  Y.  Supp. 
341.  Of  course,  its  admission  would  not  have  been  determinative 
of  the  question  of  the  motorman's  care  or  negligence,  because  mere 
possession  of  the  right  of  way  does  not  give  the  driver  of  a  vehicle 
license  to  omit  all  care  in  the  avoidance  of  collisions.  But  the  de- 
fendant was  entitled  to  lay  the  ordinance  before  the  jury  as  bear- 
ing upon  the  degree  of  caution  imposed  upon  the  motorman  under 
the  circumstances.  So,  too,  it  was  erroneous  to  charge  the  jury 
as  a  matter  of  law  that  because  the  day  was  wet  the  motorman  was 
obliged  to  use  "more  than  ordinary  caution."  His  duty  was  to  use 
ordinary  care  under  the  circumstances  as  they  existed,  one  of  which 
was  the  slippery  condition  of  the  street.  In  certain  other  regards 
the  charge  imposed  upon  the  defendant  a  greater  burden  than  is 
justified  by  well-established  rules  of  law.  It  was  highly  improper 
for  the  plaintiff's  counsel  to  persist  in  repeatedly  asking  a  question 
which  had  been  excluded,  and  for  this  persistence  the  court  might 
well  have  granted  the  motion  to  withdraw  a  juror. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event    All  concur. 


RANALLI  y.  ZBPPBTBLLL 
(Supreme  Ck)urt,  Appellate  Term.    Jane  22,  1905.) 

1.  OORTBAOnh- LBASB— llCBOKB. 

Tbe  arrangements  for  a  leasing  are  merged  In  the  lease  executed. 
[Ed.  Note.— For  cases  In  point,  see  roL  11,  Gent  Dig.  Ckmtracti,  U 
1129, 1180.] 

2b  LeASS— RSFOBICATION. 

A  lease  executed  under  a  mntnal  mistake  may  be  reformed. 
[Ed.  Note. — For  cases  In  point,  see  toL  42,  Oent  Dig.  Reformation  of 
Instnunenti,  %%  74-7a] 

Appeal  from  Municipal  Court,  Borouj^  of  Manhattan,  Second 
Distnct. 
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Action  by  Cosimo  RanalU  against  Pietro  Zcppetelli.    From  a 
judgment  for  plaintiff,  defendant  appeals.     Reversed. 
Argued  before  SCOTT,  P.  J.,  and  DUGRO  and  MacLEAN,  JJ. 

Joseph  Gifuni,  for  appellant. 
Frank  A.  Acer,  for  respondent 

PER  CURIAM.  The  action  was  upon  a  contract,  and  no  con- 
tract that  would  warrant  a  recovery  by  the  plaintiff  was  shown. 
The  arrangement  that  preceded  the  lease  was  merged  in  the  lease. 
If  the  lease  was  executed  under  a  mutual  mistake  of  fact,  it  may  be 
reformed,  and  appropriate  relief  thereupon  had. 

The  judgment  will  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event 


8ADALLAH  et  al.  y.  MANDOUR  et  al. 
(8UKn*eine  Court,  Appellate  Term.    Jnne  22, 190S.) 

BALES-^FBAtmiTUBin!'   RSPBESENTATZONS— ESvIDIUVOB. 

A  sale  alleged  to  have  been  indnced  by  fraudaleQt  repvesentattai  ecmr 
talned  in  a  letter,  wblcb,  after  reciting  tbat  defendant  bad  ap&aed  a  store, 
and  bad  aa  partner  bis  coosin,  stated  tbat  tbey  bad  bougbt  from  tbe 
sberlfT  a  place  and  wanted  to  start  a  business  wltb  tbe  goods,  was  not 
established  wbere  it  appeared  tbat  defendant  and  bis  partner  had  not 
actually  purchased  the  store,  but  a  cousin  had  bomght  tlie  store  at  sher- 
ifTs  sale,  and  bad  informed  defendant  tbat  he  bad  bought  it  for  Mm, 
and  bad  actually  Installed  him  therein,  and  that  before  tbe  letter  was 
written  one  of  tbe  plaintiffs  informed  defendant  he  could  have  all  tbe 
goods  be  wanted. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Antonio  J.  Sadallah  and  another  against  Tanius  Man- 
dour  and  another.  Prom  a  judgment  for  plaintiffs,  defendants  ap- 
peal.   Reversed. 

Argued  before  SCOTT,  P.  J.,  and  DUGRO  and  MacUSAN,  JJ. 

Ullo  &  Ruebsamen,  for  appellants. 
Benjamin  Patterson,  for  respondents. 

PER  CURIAM.  We  are  not  satisfied  that  the  plaintiff  estab- 
lished a  case  of  a  sale  induced  by  fraudulent  representations.  The 
statement  made  by  defendant  which  is  alleged  to  have  been  false 
and  fraudulent  was  contained  in  a  postscript  to  a  letter,  and  read  as 
follows,  after  stating  that  appellant  had  opened  a  store  and  has  as 
partner  his  cousin:  "I  have  forgotten  to  tell  you  that  we  have 
bought  from  the  sheriff  a  place,  the  value  of  the  goods  is  about 
$1,600,  and  we  want  to  start  business  with  the  goods."  The  appel- 
lant was  a  Syrian,  but  recently  arrived  in  this  country,  and  unac- 
quainted with  the  English  language.  He  and  his  partner  had  not 
actually  bought  the  store  referred  to,  but  the  uncontradicted  evi- 
dence is  that  a  cousin,  one  Joseph  Mandour,  had  bought  the  store  at 
a  sheriff's  sale,  and  had  informed  appellant  that  he  had  bought  it 
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for  him,  and  that  he  coald  pay  for  it  out  of  his  sales^  and  had  ac- 
tually installed  defendant  in  the  store.  We  must  assume  this  evi- 
dence to  be  true,  because  the  learned  justice  cut  of?  corroborative 
testimony  by  the  declaration  that,  even  if  true,  this  state  of  facts 
constituted  no  defense.  With  this  view  we  find  ourselves  unable 
to  agree.  The  gravamen  of  the  charge  against  appellant  was  that 
he  committed  an  intentional  fraud — that  he  knowingly  made  a  false 
statement  with  the  intent  to  deceive.  Upon  the  facts  as. testified 
to  by  the  defendant  his  intentional  fraud  and  misrepresentation 
do  not  seem  to  be  established,  since  the  actual  fact  so  closely  re- 
sembles the  representation  that  defendant  may  well  have  believed 
that  he  stated  the  truth.  Indeed,  if  what  he  says  is  true,  it  is  by 
no  means  clear  that  he  had  not  become  the  owner  of  the  store  and 
stock  by  purchase  from  his  cousin.  Furthermore,  it  is  not  at  all 
clear  that  plaintiffs  relied  upon  the  representation  in  selling  the 
goods,  for  there  is  uncontradicted  testimony  that  before  defendant 
wrote  the  letter,  and  when  he  was  merely  contemplating  opening 
a  store,  one  of  the  plaintiffs  (who  was  a  witness,  and  present  at  the 
trial)  told  defendant  that  he  could  have  all  the  goods  he  wanted. 
Upon  the  whole  case  we  do  not  think  that  the  allegation  of  fraud 
was  proven,  and  for  that  reason  the  judgment  must  be  reversed. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appel- 
lant to  abide  the  event. 


MILLER  et  al.  v.  HENNHSST. 
(Supreme  Ocrart,  avial  Term,  Albany  CouBLty.    Jviij,  1905.) 

1.  GoNVEBSioi^— What  Constitutes— I^idenck. 

A  lenor  granted  to  his  lessee  permissian  to  erect  a  bitfldftas  oa  tbe^ 
leased  premises  with  the  right  to  resaoye  the  saaie.  When  the  leasee 
expressed  his  determination  to  remove  it,  the  lessor  denied  his  right  to 
do  so,  and  assaulted  him.  Snbsequently  the  lessor  imlocked  the  building, 
and  took  therefrom  property  of  the  lessee:  Eeld,  ttat  the  lessor's  acts 
constituted  a  conrersion  of  the  building: 

2.  Landlobd  and  TBNAirr— Bbsction  of  Btnu>iNo  bt  Tenant— Right  or 

Remotal. 

The  right  of  a  lessee  to  remove  a  building  erected  on  the  leased  prem- 
ises under  the  permission  of  the  lessor  giving  the  lessee  the  right  of  re- 
moval at  any  time  or  on  leaving  the  premises  is  not  terminated  by  sum- 
mary proceedings  resulting  in  the  lessee's  disposse6sS<»n. 

[Bd.  Note. — ^Tor  cases  in  point,  see  yd.  32,  Cent  Dig.  Landlord  and 
Tenant,  S  132&] 

3^  Baxe— StriT  BT  Bum  or  Butldino— Gomplaint—Evidencis. 

A  lessee  erected  a  building  on  the  premises  under  the  lessor's  permis- 
sion, giving  the  right  of  removal.  The  lessee  sold  the  building.  In  a 
suit  by  the  buyer  for  Its  conversion  by  the  lessor  the  complaint  alleged 
ownership  by  the  buyer  In  the  building,  and  a  demand  by  him  therefor. 
Held,  that  evidenoe  of  the  lessor'b  refusal  to  permit  the  lessee  to  remove 
the  building  before  eviction  was  admissible. 

Action  by  Andrew  Miller  and  others  against  John  J.  Hennessy 
for  the  recovery  of  a  chattel.    Judgment  for  plaintiffs. 
John  Scanlon,  for  plaintiffs. 
John  T.  Norton  (John  H.  Gleason,  of  counsel),  for  defendant. 
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COCHRANE,  J.  The  chattel  in  question  consists  of  a  building 
denominated  a  dance  hall,  constructed  by  the  plaintiffs'  assignor  on 
land  of  the  defendant.  Such  land  was  leased  by  the  defendant  to 
the  plaintiffs'  assignor  by  written  lease  for  the  term  of  one  year 
from  the  1st  day  of  July,  1902,  but  with  the  option  to  the  lessee  of 
leasing  the  premises  for  the  term  of  five  years  from  the  latter  date. 
The  lessee  remained  in  possession  under  such  lease  until  May,  1904, 
when  he  was  dispossessed  for  nonpayment  of  rent,  no  new  lease  or 
agreement  of  rental  having  been  made  in  the  meantime.  In  April, 
1903,  the  defendant  gave  to  the  lessee  written  permission  to  build 
the  dance  hall  in  question,  such  writing  containing  the  provision 
that  the  lessee  "can  remove  the  same  at  any  time  he  wishes  to,  or 
on  leaving  said  premises."  Pursuant  to  such  written  consent,  the 
building  in  question  was  constructed  at  an  expense  of  $850.  It  can 
be  removed  without  injury  to  the  freehold,  and  no  question  is  raised 
by  the  defendant  on  that  point.  Title  to  the  building  in  question 
has  been  conveyed  by  the  lessee  to  the  plaintiffs  herein,  who,  o» 
September  2d,  1904,  caused  a  demand  to  be  made  of  the  defendant 
for  said  building.  As  a  general  rule,  fixtures  attached  to  the  realty 
by  a  lessee  must  be  removed  before  the  latter  yields  possession  to 
his  lessor,  or  the  right  of  removal  by  the  lessee  will  be  lost.  Dubois 
v.  Kelly,  10  Barb.  496 ;  Brooks  v.  Galster,  61  Barb.  196 ;  The  Massa- 
chusetts National  Bank  v.  Shinn,  18  App.  Div.  276,  282,  46  N.  Y. 
Supp.  329 ;  Van  Vleck  v.  White,  66  App.  Div.  14,  72  N.  Y.  Supp. 
1026 ;  Talbot  v.  Cruger,  151  N.  Y.  120,  45  N.  E.  364.  In  the  present 
case,  however,  the  defendant  refused  to  permit  his  lessee  to  remove 
the  building.  When  the  latter  expressed  his  determination  to  do 
so,  which  was  about  the  time  of  the  summary  proceeding  resulting 
in  his  dispossession,  the  defendant  denied  his  right  of  removal,  and 
committed  an  unjustifiable  assault  upon  him.  At  the  time  the  war- 
rant of  dispossession  was  executed  by  the  officer,  the  lessee  was  ill  in 
a  hospital.  The  conversation  between  him  and  the  defendant  and 
the  assault  seemed  to  have  occurred  a  few  days  prior  thereto.  The 
defendant  denies  the  conversation,  but  he  does  not  deny  the  assault, 
and  I  find  as  a  fact  that  the  occurrence  took  place  as  testified  by 
the  lessee.  The  defendant  also  unlocked  the  building,  which  had 
been  locked  by  the  lessee,  and  removed  therefrom  property  of  the 
latter.  Defendant  virtually  asserted  dominion  over  the  building, 
and  his  language  and  acts  amounted  to  a  conversion  thereof.  He 
actually  inflicted  severe  personal  injuries  to  the  person  of  his  lessee 
when  the  latter  told  him  he  intended  on  the  following  day  to  re- 
move the  building.  Less  significant  acts  than  these  have  been  held 
to  constitute  conversion.  Farrar  v.  ChaufFetete,  5  Denio,  527; 
Lyon  V.  Kramer,  24  Hun,  231 ;  Pinckney  v.  Darling,  3  App.  Div. 
553,  559,  38  N.  Y.  Supp.  411.  The  lessee  was  not  again  required  to 
encounter  the  personal  violence  and  pugnacity  of  the  defendant  in 
an  attempt  to  remove  the  building;  but  a  more  orderly  and  com- 
mendable method  has  been  pursued  of  an  appeal  to  the  court,  rather 
than  a  resort  to  a  breach  of  the  peace  and  lawlessness.  The  sum- 
mary proceeding  resulting  in  the  eviction  of  the  lessee  did  not  ter- 
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minate  the  latter's  right  to  remove  the  building  at  that  time.  Lewis 
V.  The  Ocean  Navigation  and  Pier  Company,  125  N.  Y.  341,  26  N. 
E.  301.  But,  even  if  it  did,  the  refusal  of  the  defendant  to  permit 
his  lessee  to  exercise  such  right  before  the  eviction  would  eliminate 
such  question  from  the  case. 

Defendant  claims  that  the  evidence  as  to  his  refusal  to  permit 
the  removal  of  the  building  before  the  eviction  was  inadmissible 
under  the  complaint  herein.  Undoubtedly  the  action  might  have 
been  maintained  immediately  thereafter  without  any  further  de- 
mand. The  plaintiffs,  however,  having  received  a  bill  of  sale  of  the 
building,  saw  fit  to  make  a  further  demand  on  September  2,  1904, 
which  demand  was  alleged  in  the  complaint  and  established  on  the 
trial.  The  complaint  alleges  ownership  of  the  chattel  by  the  plain- 
tijBfs,  and  their  right  of  possession  of  the  same;  and  under  such 
allegations  they  were  entitled  to  show  facts  tending  to  prove  their 
right  to  take  the  chattel.  This  evidence,  criticised  by  the  defend- 
ant, bears  directly  on  plaintiffs'  right  of  possession  by  showing 
that  their  assignor  did  not  abandon  possession  of  the  chattel  at  the 
time  of  his  eviction,  and  that  the  defendant  refused  at  that  time  to 
permit  the  right  of  removal  to  be  exercised.  Such  evidence  proves 
that  on  September  2,  1904,  when  plaintiffs  demanded  of  the  defend- 
ant possession  of  the  chattel,  they,  as  the  assignees  of  the  lessee,  had 
the  right  to  such  possession. 

Plaintiffs  are  entitled  to  judgment  for  the  recovery  of  said  chattel, 
or,  in  case  a  delivery  thereof  cannot  be  had^  then  for  the  value 
thereof,  which  is  hereby  fixed  at  $600. 


SHERMAN  T.  MATTHIBU. 
(Supreme  Court,  AppeHate  Diylsion,  Third  Department    June  29,  1905.) 

1.  MOBTOAGXS— PATHSIVT  OF  DKBT— RECEIPT— PbIXA   FaCIE   DvIDENCE. 

A  receipt  of  payment  and  release  of  obligation  to  the  mortgagor,  writ- 
ten in  a  deceased  mortgagee's  handwriting  on  the  back  of  a  mortgage 
bond  found  among  decedent's  papers,  and  signed  by  her,  was  prima  facie 
evidence  of  payment 

[Ed.  Note.— For  cases  in  point,  see  toL  35,  Cent  Dig.  Mortgages,  H  855- 
868,  875.] 

2.  Same— Undelivebed  Fobmal  SATisvAonoif— Btfect. 

The  fact  that  before  her  death  the  mortgagee  had  drawn  and  signed 
a  formal  satisfaction  of  the  mortgage,  and  had  had  explained  to  her  the 
necessity  of  having  it  recorded  in  order  to  take  the  mortgage  from  record, 
was  not  inconsistent,  though  the  same  was  not  recorded,  with  her  having 
actually  satisfied  the  obligation,  as  the  indorsement  on  the  bond,  bearing 
the  same  date  as  the  formal  satisfaction,  may  have  been  considered  suffi- 
cient, and  used  to  save  the  recording  fee. 

8.  Same— OoNSiDEBATiON— Inadequacy  oi^-Failube  of. 

Mere  inadequacy  of  consideration,  in  the  absence  of  fraud  or  deceit, 
la  not  failure  of  consideration. 

4.  Saice— Payment  in  Sbbvices. 

Valuable  services  rendered  by  a  mortgagor  to  a  mortgagee  constitute  a 
consideration  for  satisfaction  of  the  mortgage.  .  . 
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fi.  0b<i88-Appbau»— Costs  Wsbu  Both  8web  Sucoceo  iir  Pabt. 

Where,  on  cro8fr«appeals»  both  parties  succeed  in  j^art^  no  costs  e€  the 
appeal  should  be  allowed  to  either. 
[Ed.  Note.-— For  cases  in  point,  see  toI.  13,  Gent  Dig.  CostB,  (§  80S-87O.] 
Parker,  P.  J.,  and  Smith,  J.,  dissenting. 

Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  John  C.  Sherman,  as  administrator,  etc.,  against  Eva 
A.  Matthieu.    From  the  judgment,  both  parties  appeal.     Reversed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

Van  Ness  &  Curry,  for  plaintiff. 
Ostrander  &  Salisbury,  for  defendant 

HOUGHTON,  J.  The  action  was  brought  to  foreclose  a  mort- 
gage given  by  the  defendant,  under  the  name  of  Eva  A.  Mabee,  to 
the  plaintiff's  intestate  on  the  31st  day  of  March,  1897,  to  secure  the 
payment  of  $750.  The  defendant  pleaded  payment,  and  a  counter- 
claim for  work,  labor,  and  services  amounting  to  $900.  The  ref- 
eree found  that  the  mortgage  was  not  paid,  and  that  the  defendant 
was  entitled  to  a  portion  of  her  counterclaim. 

The  mortgage  was  accompanied  by  a  bond,  and  both  bond  and 
mortgage  were  found  amongst  the  papers  of  the  deceased,  to- 
gether with  a  signed  and  witnessed,  but  unacknowledged,  satisfac- 
tion of  the  mortgage.  Upon  the  bade  of  the  bond,  in  the  handwrit- 
ing of  the  plaintiff's  intestate,  appeared  the  following: 

**I  hereby  certify  that  I  have  received  full  satisfaction  for  the  within  bond, 
and  hereby  release  the  said  Eva  A«  Mabee  from  any  and  all  obligations  be- 
cause of  the  same.  Lucy  B.  Potter. 

"December  28th,  18©9." 

The  defendant  introduced  in  evidence  this  written  and  signed  ad- 
mission of  the  mortgagee  as  evidence  of  payment,  and  supple- 
mented it  by  showing  extremely  friendly  relations  between  the 
mortgagee,  an  old  lady,  whose  son  at  the  time  of  his  decease  was 
engaged  to  marry  the  mortgagor,  and  the  performance  of  valuable 
services  by  the  defendant  for  the  plaintiff's  intestate,  and  various 
declarations  by  the  plaintiff's  intestate  as  to  her  intention  to  pay  for 
them.  No  explanation  was  proved  of  the  circumstances  of  making 
the  indorsement,  or  that  it  was  intended  for  any  purpose  except  a 
declaration  that  the  obligation  was  paid.  The  referee  found  that 
the  services  were  valuable  and  had  been  agreed  to  be  paid  for,  and 
allowed  the  defendant  an  offset  of  $300  on  their  account. 

In  the  absence  of  any  facts  impeaching  the  force  of  the  admission, 
we  think  it  was  error  for  the  referee  to  hold  that  the  bond  and 
mortgage  were  not  paid.  The  signed  statement  was  against  the 
interest  of  the  holder  of  the  mortgage,  and  was  as  strong  an  admis- 
sion as  she  could  make  that  full  satisfaction  of  the  obligation  had 
been  made,  and  was  prima  facie  evidence  of  payment.  In  the 
Matter  of  Kellogg,  104  N.  Y.  648,  651,  10  N.  E.  152;  Risley  v. 
Wightman,  13  Hun,  163;   Roseboom  v.  Billington,  17  Johns.  182. 
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The  services  rendered  by  the  defendant  to  the  plaintiff's  intestate, 
being  valuable,  constituted  a  consideration  for  the  satisfaction  of 
the  mortgage.  Full  payment  was  not  necessary  to  make  a  valid 
consideration.  Mere  inadequacy  of  consideration,  in  the  absence  of 
fraud  or  deceit,  is  not  failure  of  consideration.  Earl  v.  Peck,  64 
N.  Y.  596;  Cowee  v.  Cornell,  75  N.  Y.  91,  31  Am.  Rep.  428.  If  the 
consideration  was  good  as  between  the  parties,  it  was  good  as  to  all 
the  world.  The  plaintiffs  intestate  could  place  a  high  value  on 
slight  services,  and  satisfy  the  mortgage  in  consideration  of  their 
being  rendered  to  her,  if  she  saw  fit,  and  she  and  her  representa- 
tives would  be  bound  by  her  executed  agreement.  The  written 
admission  signed  by  her  established  prima  facie  that  she  had  made 
such  an  agreement  and  carried  it  out.  Until  it  was  shown  that  the 
indorsement  was  made  and  signed  for  some  other  purpose,  it  was 
binding  upon  her  and  her  estate. 

It  is  claimed  that  the  fact  that  there  was  also  an  indorsement 
upon  the  bond  that  interest  had  been  paid  to  April  1,  1900,  at  a 
time  subsequent  to  the  date  of  the  satisfaction,  and  that  a  formal 
satisfaction  had  been  executed,  but  not  delivered,  showed  that  there 
was  no  intention  on  the  part  of  the  mortgagee  to  satisfy  the  mort- 
gage, but,  rather,  that  it  was  her  unexecuted  intention  to  give  the 
obligation  to  the  mortgagor.  The  eyidence  falls  short  of  estab- 
lishing this.  It  does  not  appear  when  the  indorsement  of  interest 
was  made.  It  may  have  been  indorsed  prior  to  the  date  of  the  sat- 
isfaction. The  fact  that  the  plaintiffs  intestate  procured  a  formal 
satisfaction  to  be  drawn,  and  had  explained  to  her  the  necessity  of 
having  it  recorded,  in  order  to  take  the  mortgage  from  record,  is 
not  inconsistent  with  her  having  actually  satisfied  the  obligation. 
The  object  of  the  formal  satisfaction  may  have  been  simply  to  com- 
plete the  record.  The  indorsement  on  the  bond  and  the  formal 
satisfaction  bear  the  same  date.  The  indorsement  on  the  bond 
may  have  been  thought  to  be  sufficient,  and  have  been  used  for 
the  purpose  of  saving  the  recording  fee  which  would  have  to  be 
paid  on  the  formal  discharge. 

The  plaintiff  did  not  show  sufficient  facts  to  overcome  the  force 
of  the  written  admission  of  his  intestate,  and  the  judgment  must 
be  reversed. 

The  defendant  concedes  that  she  should  not  recover  upon  her 
counterclaim  if  the  mortgage  is  held  to  be  paid  and  satisfied.  That 
part  of  the  judgment  allowing  the  defendant  a  recovery  upon  her 
counterclaim  should  also  be  reversed. 

Both  parties  having  succeeded  in  part,  no  costs  of  this  appeal 
should  be  allowed  to  either. 

The  entire  judgment  should  be  reversed,  the  referee  discharged, 
and  a  new  trial  granted,  without  costs  of  this  appeal  to  either  party. 
All  concur,  except  PARKER,  P.  J.,  and  SMITH,  J.,  dissenting. 
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IBBBEBN  y.  CITY  OF  NBW  YORK  (two  case^. 
(Supreme  Ooutt,  Appellate  Term.    June  22»  1905.) 

1.  HUNIOIPAI.    OOBPORiLTIONS— DKTEOTiyB    SlDBWAUCS— RKASONABLB    OABX. 

A  municipal  corporation  is  bound  to  guard  only  against  such  damages 
as  can  or  ought  to  be  anticipated  in  the  exercise  of  reasonable  prudence 
and  care. 

[Ed.  Note. — ^For  cases  In  point,  see  yoL  86,  CJent  Dig.  Municipal  Ck>rpo- 
rations,  S|  1612-1615^] 

2.  Same. 

A  Judgment  against  a  municipal  corporation  for  Injuries  from  a  de- 
fective sidewalk  cannot  be  sustained  where  the  defect  was  not  of  sufficient 
gravity  to  Justify  a  careful  and  prudent  man  in  reasonably  anticipating 
danger  from  its  existence,  and  it  is  not  shovm  that  the  defect  had  existed 
long  enough  to  reasonably  charge  the  dty  with  notice. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3d,  CJent  Dig.  Municipal  Oorpo- 
rations,  U  1612-1615.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Twelfth 
District. 

Actions  by  Anthony  G.  Ibbeken  against  the  city  of  New  York, 
and  Louise  G.  Ibbeken,  an  infant,  etc.,  against  the  city  of  New 
York,  From  judgments  for  the  respective  plaintiffs,  defendant  ap- 
Dcals     Reversed. 

Argued  before  SCOTT,  P.  J.,  and  MacLEAN  and  DUGRO,  JJ. 

John  J.  Delany  (Royal  E.  T,  Riggs,  of  counsel),  for  appellant. 
Silverman  &  Bennett,  for  respondents. 

SCOTT,  P.  J.  In  my  opinion,  the  defect  in  the  sidewalk  was 
not  of  sufficient  gravity  to  justify  a  careful  and  prudent  man  in  rea- 
sonably anticipating  danger  from  its  existence.  It  is  only  against 
danger  which  can  or  ought  to  be  thus  anticipated  that  the  munici- 
pality is  bound  to  guard.  Beltz  v.  City  of  Yonkers,  148  N.  Y.  67, 
42  N.  E.  401;  Hamilton  v.  City  of  Buffalo,  173  N.  Y.  72,  65  N.  E. 
944.  Nor  was  it  shown  that  the  defect,  such  as  it  was,  had  existed 
long  enough  to  reasonably  charge  the  city  with  notice. 

Judgments  reversed  and  new  trials  granted,  with  costs  to  appel- 
lant to  abide  the  event.    All  concur. 


JACKSON  et  al.  v.  ROWB. 

(Supreme  Ck>Tirt,  Appellate  Division,  Second  D^artment    June  29,  1905.) 

1.  Taxation— Tax  Sales— YALiDmr— Assessment  Roli>-Sionatube  to  Ver- 

IPICATION. 

Tax  Law  1896,  p.  811,  c.  908,  S  38,  requires  tbe  assessors  to  make  two 
copies  of  the  roll — one  to  be  retained  by  them,  and  the  other  filed  in  the 
oflBce  of  the  town  clerk,  while  the  original  is  to  be  delivered  to  the  super- 
visor. Section  56  (page  816)  provides  that  the  board  of  supervisors,  after 
equalizing  the  assessments,  correcting  errors,  and  levsring  the  tax,  shall 
deliver  the  corrected  assessment  roll  or  a  fair  copy  to  the  collector  of  the 
tax  district;  and  section  59  (page  818)  requires  the  clerk  of  the  board  of 
supervisors  to  transmit  an  abstract  of  the  tax  rolls  to  the  coim^  treas- 
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nrer.  After  consolldatlon  of  territory  with  the  dty  of  New  York,  it  was 
found  that  the  signatures  to  the  veriflcation  of  the  assessment  roll  for 
a  certain  year  prior  to  the  consolidation,  on  file  In  the  office  of  the  bureau 
for  the  collection  and  assessment  of  arrears,  were  all  in  the  same  hand- 
^writing.  Held  that,  in  the  absence  of  any  evidence  that  the  roll  on  file 
In  the  office  of  the  bureau  was  the  original,  the  fact  that  the  signatures 
to  the  yeriflcation  were  all  in  the  same  handwriting  had  no  tendency  to 
prove  that  the  assessors  never  subscribed  to  the  oath  as  required  by  stat- 
ute, and  hence  the  discovery  of  the  facts  relative  to  such  signatures  after 
Judgment  for  defendant  in  an  action  to  recover  land  held  by  defendant 
as  purchaser  at  a  sale  for  the  taxes  of  the  year  in  question  was  no  ground 
for  a  new  trial. 

2.  Same— JuBisDicTiONAL  Dsfeot. 

Failure  of  assessors  to  sign  the  verification  to  the  assessment  roll  as  re- 
qidred  by  statute  Is  not  a  **defect  in  the  proceedings  affecting  the  Jurisdic- 
tion on  constitutional  grounds,"  within  Tax  liaw  1886,  p.  841,  c.  908,  8 
132,  providing  that  conveyances  and  certificates  of  tax  sales  shall  be  sub- 
ject to  cancellation  for  such  defects  at  any  time  within  five  years. 

8.  Same— EsTOFPKL. 

More  than  two  years  after  sale  of  land  to  the  state  for  taxes,  the  former 
owners  presented  a  petition  stating  that  title  to  the  land  was  in  the  state, 
and  requesting  a  sale.  Tax  Law  1806,  p.  841,  c  908,  |  181,  makes  a  con- 
veyance by  the  Comptroller  conclusive  after  two  years.  Held  that,  after 
the  sale  petitioned  for,  the  former  owners  were  estopped  ftom  asserting 
as  against  the  purchaser  at  that  sale  that  the  sale  to  the  state  was  in- 
valid for  a  defect  apparent  on  the  face  of  the  record,  and  this  is  true 
though  such  former  owners  held  as  trustees  under  a  will. 

Appeal  from  Special  Term,  Richmond  County. 

Action  by  Henry  H.  Jackson  and  others,  as  executors  and  trus- 
tees of  the  last  will  and  testament  of  Peter  A.  H.  Jackson,  against 
Mary  E.  Rowe.  From  a  judgment  for  defendant,  and  from  an  or- 
der denying  a  motion  for  a  new  trial,  plaintiffs  appeal.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD, 
JENKS,  RICH,  and  MILLER,  JJ. 

John  L.  Wells,  for  appellants. 

Frederick  B.  Woodruff  (Frank  E.  Smith  and  Smith  M.  Weed,  on 
the  brief),  for  respondent. 

MILLER,  J.  This  is  an  action  to  determine  conflicting  claims 
to  real  property.  The  plaintiffs  claim  title  under  the  will  of  Peter 
A.  H.  Jackson,  deceased,  who  is  conceded  to  have  been  the  owner. 
The  defendant  claims  under  letters  patent  from  the  state.  The 
lands  were  sold  by  the  State  Comptroller  in  December,  1895,  for 
taxes  assessed  against  the  property  for  the  years  1891  and  1892,  re- 
turned to  the  Comptroller  by  the  county  treasurer  as  unpaid.  At 
such  sale  the  state  became  the  purchaser,  and  the  Comptroller,  pur- 
suant to  statute,  conveyed  the  property  to  the  people  of  the  state 
by  deed  dated  October  7, 1898,  which  deed  was  recorded  in  the  coun- 
ty clerk's  office  of  Richmond  county,  where  the  property  was  sit- 
uated, on  the  2d  day  of  April,  1900.  On  the  17th  day  of  August, 
1900,  the  plaintiffs  presented  a  petition  to  the  Board  of  Land  Com- 
missioners of  the  State  of  New  York,  setting  forth  that  they  were 
the  owners  in  fee  simple  of  the  property,  that  the  same  had  been 
sold  and  bid  in  by  the  state,  and  that  the  title  thereto  was  then  in 
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the  state,  and  requesting  said  board  to  advertise  the  said  land  for 
sale,  and  to  take  the  usual  procedure  required  in  such  case,  and 
deposited  with  the  State  Treasurer  the  sura  of  $25  to  cover  cost  of 
advertising  said  parcel  for  sale.  Thereupon,  pursuant  to  notice 
duly  published  according  to  the  statute  and  the  rules  of  said  board, 
said  land  was  sold  at  public  sale  on  the  19th  day  of  December,  1900, 
and  the  defendant,  being  the  purchaser  at  such  sale,  received  the 
patent  aforesaid.  The  land  is  unoccupkd  land.  The  action  was  be- 
gun on  the  7th  day  of  February,  1901.  It  was  claimed  on  the  trial 
by  the  plaintiffs  that  the  assessment  was  void  because  it  did  not 
contain  a  certificate  of  the  assessors  that  the  tract  was  not  sub- 
divided, or  that  they  could  not  ascertain  the  subdivisions,  as  pro- 
vided by  subdivision  6  of  section  29  of  the  tax  law  (Laws  1896,  p. 
807,  c.  908).  The  trial  court  held  that  this  defect  was  an  irregu- 
larity which  plaintiffs  were  precluded  from  asserting  by  section  131 
of  the  tax  law  (page  841),  which  provides  that  after  two  years  from 
the  date  of  the  conveyance  by  the  Comptroller  the  presumption  of 
regularity  becopies  conclusive,  and  directed  judgment  for  the  de- 
fendant. Thereafter  the  plaintiffs  moved  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence,  and  they  appeal  to  this  court 
from  the  order  denying  such  motion,  and  also  from  the  judgment 
rendered  in  the  action.  The  notice  of  motion  and  the  order  ap- 
pealed from  distinctly  state  that  the  motion  is  made  on  the  ground 
of  newly  discovered  evidence.  The  appellants  insist,  however,  that 
it  should  also  be  treated  as  having  been  made  pursuant  to  section 
1646  of  the  Code  of  Civil  Procedure,  which  provides  that  a  new 
trial  in  such  an  action  as  this  may  be  granted,  in  the  discretion  of 
the  court,  in  the  interest  of  justice. 

The  plaintiffs  claim  to  have  discovered  since  the  trial  that  the 
signatures  to  the  verification  of  the  roll  of  1890  on  file  in  the  office 
of  the  bureau  for  the  collection  and  assessment  of  arrears  in  the 
county  of  Richmond  are  all  in  the  same  handwriting,  from  which  the 
inference  is  sought  to  be  deduced  that  the  assessors  never  sub- 
scribed the  oath.  There  is  no  evidence  that  the  roll  examined  was 
the  original,  except  that  the  person  who  makes  the  affidavit  states 
that  he  was  so  informed  by  the  deputy  collector  who  was  in  charge 
of  said  office  at  the  time  the  affiant  made  the  examination,  on  the 
6th  day  of  October,  1902.  It  is  to  be  observed  that,  when  the  as- 
sessment complained  of  was  made,  Richmond  county  was  not  a  part 
of  Greater  New  York ;  and  the  statute  provided  that  the  assessors 
should  make  two  copies  of  the  roll,  one  to  be  retained  by  them,  and 
the  other  to  be  filed  in  the  office  of  the  town  clerk,  the  original  as- 
sessment roll  to  be  delivered  to  the  supervisor.  Section  38,  c.  908, 
p.  811,  of  the  tax  law.  The  board  of  supervisors,  after  the  equal- 
ization of  the  assessments,  correction  of  errors,  and  levy  of  the  tax, 
are  required  to  deliver  the  corrected  assessment  roll,  or  a  fair  copy 
thereof,  to  the  collector  of  the  tax  district.  Section  56,  c.  908,  p. 
816,  Id.  The  clerk  of  the  board  of  supervisors  is  required  to  trans- 
mit an  abstract  of  the  tax  rolls  to  the  county  treasurer.  Section  59, 
c.  908,  p.  818,  Id.    There  is  no  evidence,  therefore,  that  the  roll 
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which  found  its  way  into  the  office  of  the  bureau  for  the  collection 
and  assessment  of  arrears  after  the  consolidation  with  the  greater 
city  was  the  original.  The  statement  of  the  deputy  in  charge  of 
such  office  in  1^2  that  it  was  such  original  can  have  no  prot>atiye 
force.  In  view  of  the  presumption  that  these  officers  discharged 
their  duty  in  the  manner  required  by  law,  the  presumption  wovdd 
be,  in  the  absence  of  some  proof  to  overcome  it,  that  the  roll  in- 
spected was  a  copy.  No  reason  is  given  why  the  affidavit  of  the 
assessors  or  of  the  officer  who  administered  the  oath  was  not  ob- 
tained. It  ought  not  to  have  been  difficult  to  have  produced  some 
evidence  tending  to  show  whether  the  roll  inspected  was  an  original 
or  a  copy,  and  certainly,  if  no  such  evidence  could  be  produced, 
effect  would  have  to  be  given  to  the  presumption  to  be  indulged  in 
in  such  case.  If  all  of  the  evidence  claimed  to  have  been  discovered 
were  produced  on  a  new  trial,  it  would  fall  far  short  of  establishing 
the  fact  relied  upon,  to  wit,  that  the  oath  to  the  original  assessment 
roll  was  not  subscribed  by  the  assessors,  even  conceding  that  such 
fact,  if  established,  would  enable  the  plaintiffs  to  prevail.  There- 
fore, treating  the  motion  as  having  been  made  on  the  ground  of 
newly  discovered  evidence,  and  passing  the  very  serious  objection 
that,  this  being  a  public  record  accessible  to  the  plaintiffs,  upon 
which  they  relied  to  defeat  the  defendant's  claim  of  title,  in  the 
exercise  of  due  diligence  they  should  have  discovered  the  evidence 
before  trial,  the  motion  was  properly  denied,  because  the  evidence 
presented  is  not  sufficient  to  change  the  result  if  a  new  trial  were 
granted. 

Treating  the  motion  as  having  been  made  under  section  1646,  no 
fact  is  presented  tending  to  indicate  that  the  interests  of  justice  re- 
quire a  new  trial,  unless  there  be  some  error  disclosed  in  the  record 
which  requires  a  reversal  of  the  judgment.  The  facts  are  prac- 
tically undisputed,  and  the  sole  question  presented  by  the  record 
is  whether  the  plaintiffs  are  now  in  a  position  to  assert  that  the 
proceedings  resulting  in  the  sale  and  the  issuance  of  the  letters 
patent  to  the  defendant  were  void  by  reason  of  the  defect  in  the 
orig^al  assessment  roll  to  which  reference  has  been  made ;  and  it 
may  be  observed  that  even  though  the  alleged  newly  discovered 
evidence  were  in  the  case,  and  warranted  a  finding  that,  while  the 
oath  attached  to  the  roll  was  sworn  to  by  the  assessors,  it  was  not 
signed,  the  plaintiffs  would  still  be  in  no  better  position,  because  we 
may  assume  that  the  failure  of  the  assessors  to  certify  that  the  land 
assessed  was  not  subdivided  rendered  the  assessment  invalid,  and 
constituted  as  serious  a  defect  as  the  failure  to  subscribe  the  oath. 
Although  the  Legislature  might  in  the  first  instance  have  dispensed 
with  either  of  these  requirements,  having  imposed  them,  a  substan- 
tial compliance  therewith  was  necessary  to  make  a  valid  assess- 
ment; but,  although  the  failure  to  comply  with  some  statutory 
requirement  has  frequently  been  referred  to  as  a  jurisdictional  de- 
fect, the  assessors  had  jurisdiction  to  assess  the  property.  The 
difficulty  was  that  in  the  exercise  of  that  jurisdiction  they  com- 
mitted irregularities  which  undoubtedly  invalidated  the  assessment. 
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The  distinction  between  jurisdictional  defects  and  irregularities  is 
clearly  pointed  out  by  Judge  Finch  in  Ensign  v.  Barse,  107  N.  Y. 
329,  14  N.  E.  400,  15  N.  E.  401;  and  although  Judge  Ruger,  in 
People  V.  Turner,  117  N.  Y.  227,  234,  22  N.  E.  1022,  1025,  15  Am. 
St.  Rep.  498,  says,  "An  omission  by  the  assessors  to  hold  meetings 
for  the  review  of  their  assessments,  and  to  give  notice  therefor  as 
required  by  statute,  is  a  jurisdictional  defect,"  Judge  Gray,  in  Peo- 
ple V.  Turner,  145  N.  Y.  451,  457,  40  N.  E.  400,  401,  says  : 

"Borne  confTiBion  of  thought  may  be  occasioned  by  the  unguarded  language 
of  Chief  Judge  Ruger  in  People  ▼.  Turner,  117  N.  Y.  227»  22  N.  E.  1022,  15 
Am.  St  R^.  498,  who  speaks  of  the  Irregular  proceedings  by  the  assessors 
as  Jurisdictional  defects.  But  it  is  very  clear  that  he  did  not  intend  the  full 
force  of  that  expression,  and  that  he  used  those  words  in  the  sense  in  which 
they  were  used  by  Judge  Finch  in  Bnsign  y.  Barse,  107  N.  Y.  829,  14  N.  E. 
400,  15  N.  B.  401." 

Where  the  party  is  not  precluded  from  asserting  the  invalidity 
of  the  assessment,  it  is  quite  immaterial  whether  the  defect  be 
treated  as  jurisdictional  or  as  an  irregularity,  because  in  either  case 
the  assessment  is  wholly  invalid,  for  the  reason  that  the  right  to 
take  property  for  taxes  is  purely  statutory;  and  this  doubtless 
accounts  for  the  confusion  between  jurisdictional  defects  and  irreg- 
ularities in  cases  where  it  was  quite  immaterial  whether  the  defect 
was  treated  as  jurisdictional  or  as  an  irregularity.  Section  131 
of  the  tax  law  makes  the  conveyance  of  the  Comptroller  conclu- 
sive after  two  years  from  its  date.  That  this  is  a  statute  of  limi- 
tation, and  is  a  bar  to  an  action  whether  founded  upon  jurisdic- 
tional defects  or  mere  irregularities,  is  settled  by  Meigs  v.  Roberts, 
162  N.  Y.  371,  56  N.  E.  838,  76  Am.  St.  Rep.  322,  but  the  appellants 
insist  that  section  131  is  limited  by  section  132,  which,  so  far  as 
material  to  the  question  here,  provides  that  "such  conveyances  and 
certificates  *  *  *  shall  be  subject  to  cancellation,  by  reason 
of  the  payment  of  such  taxes,  or  by  reason  of  the  levying  of  such 
taxes  by  a  town  or  ward  having  no  legal  right  to  assess  the  land 
on  which  they  are  laid,  or  by  reason  of  any  defect  in  the  proceedings 
affecting  the  jurisdiction  upon  constitutional  grounds,  on  direct 
application  to  the  Comptroller,  or  in  an  action  brought  before  a 
competent  court  therefor" ;  and  it  is  also  provided,  "in  the  case  of 
the  sale  of  eighteen  hundred  and  ninety-five  and  of  all  sales  here- 
after held,  that  such  application  shall  be  made,  or  such  action 
brought,  within  five  years  from  the  expiration  of  the  period  al- 
lowed by  law  for  the  redemption  of  lands  sold  at  the  particular  sale 
sought  to  be  canceled";  and  they  therefore  assert  that  the  action 
was  properly  brought  within  the  five  years  specified.  It  is  to  be 
observed  that,  while  section  131  makes  the  deed  conclusive  after 
two  years  from  its  date,  section  132  permits  an  action  to  be  brought 
for  cancellation  within  five  years  from  the  expiration  of  the  period 
allowed  by  law  for  redemption,  for  the  three  grounds  stated  (first, 
payment  of  the  taxes;  second,  levying  of  the  taxes  by  a  town  hav- 
ing no  legal  right  to  assess  the  land ;  third,  by  reason  of  any  de- 
fect in  the  proceedings  aflFecting  the  jurisdiction  upon  constitu- 
tional grounds)  ;  and  it  is  urged  that  the  defect  complained  of  here  is 
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a  defect  affecting  the  jurisdiction  upon  constitutional  grounds.  We 
may  assume  that  section  132  limits  section  131,  and  extends  the  stat- 
ute of  limitation  in  the  three  cases  mentioned ;  still  the  two  sections 
should  be  construed  together,  so  as  to  harmonize  both,  if  possible, 
and,  if  it  be  urged  that  every  noncompliance  with  the  statute  in 
any  substantial  respect  is  such  a  defect  as  constitutes  the  taking  of 
property  without  due  process  of  law,  then  every  defect,  whether 
termed  jurisdictional  or  an  irregularity,  merely,  would  be  a  defect  in 
the  proceedings  aflFecting  the  jurisdiction  upon  constitutional 
grounds.  Certainly  this  could  not  have  been  the  legislative  intent, 
else  there  would  be  no  case  in  which  the  two-years  limitation  pro- 
vided by  section  131  would  not  be  extended  to  five  years  by  section 
132.  It  was  held  in  Wallace  v.  McEchron,  1^6  N.  Y.  424,  68  N.  E. 
663,  that  the  failure  of  the  Comptroller  to  comply  with  the  statute 
requiring  him  to  furnish  a  statement  to  any  person  requiring  it  of 
the  taxes,  interest,  and  charges  due  on  any  piece  of  land,  was  not  a 
defect  in  the  proceedings  affecting  the  jurisdiction  on  constitutional 
grounds,  although  it  avoids  a  sale  thereafter  made;  and  we  think 
the  defect  complained  of  here  was  not  such  a  defect,  but  that  the 
two-years  limitation  provided  by  section  131  applies.  As  these 
lands  were  unoccupied,  the  question  as  to  the  effect  of  the  statute 
of  limitations  upon  the  rights  of  an  owner  in  possession  is  not  in- 
volved. 

But  if  we  arc  wrong  in  this  view,  we  think  that  the  plaintiffs  are 
estopped  from  asserting  the  invalidity  of  the  proceedings  result- 
ing in  the  deed  to  the  defendant,  and  that  they  have  waived  any 
irregularities  in  such  proceedings.  A  party  may  even  waive  con- 
stitutional provisions  designed  for  his  protection.    Phyie  v.  Eimer, 

45  N.  Y.  102.  And  he  may  be  estopped  by  his  acts  from  asserting 
absence  of  authority  or  the  invalidity  of  a  proceeding.  People  v. 
Fire  Association  of  Phila.,  92  N.  Y.  311,  326,  44  Am.  Rep.  380; 
Vose  V.  Cockcroft,  44  N.  Y.  415 ;  McNeil  v.  Tenth  National  Bank, 

46  N.  Y.  326,  7  Am.  Rep.  341 ;  Sherman  y.  McKeon,  38  N.  Y.  266. 
In  this  case  the  plaintiffs  could  have  applied  to  the  Comptroller  for 
a  cancellation  of  the  tax  sale.  Instead,  they  waited  five  years  after 
the  sale,  and  then  filed  a  petition  requesting  the  land  board  to  sell 
the  land  at  public  sale;  thereby  inducing  tiie  defendant  to  bid  for 
the  property  upon  the  theory  that  the  plaintiffs  did  not  question 
the  regularity  of  the  proceedings.  If  the  claim  of  the  appellants 
be  sustained,  the  defendant  will  lose  the  $605  which  she  paid,  be- 
cause she  cannot  recover  it  back  from  the  state.  It  will  not  do  for 
the  plaintiffs  to  assert  that  they  did  not  know  of  the  irregularity. 
The  proceedings  were  matter  of  public  record.  The  statute  gives 
ample  time  within  which  to  apply  to  the  Comptroller  for  a  cancella- 
tion, and  the  plaintiffs  should  have  ascertained  whether  they  de- 
sired to  question  the  regularity  of  the  proceedings  before  requesting 
a  sale. 

The  appellants  insist  that  there  can  be  no  estoppel  against  the 
plaintiffs,  who  hold  as  trustees,  because  by  the  terms  of  the  will 
they  were  prohibited  from  selling  the  property  without  the  approval 
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of  the  beneficiaries.  Did  the  question  relate  to  the  effect  of  a  con- 
veyance by  the  plaintiffs,  without  such  approval,  to  one  chargea- 
ble with  notice  of  the  powers  of  the  trustees,  the  authorities  cited 
would  be  in  point.  The  trustees  were  the  owners  in  fee  of  the 
property  at  the  time  of  the  tax  sale.  Thereafter  the  title  was  ap- 
parently in  the  state.  No  one  will  question  their  authority  to  at- 
tempt to  save  the  property  for  their  estate.  They  evidently  be- 
lieved at  the  time  that  the  better  course  was  to  ask  the  state  to 
sell;  expecting,  undoubtedly,  as  is  usual  in  such  cases,  that  they 
would  be  able  to  purchase  the  property  at  the  sale  for  the  amount 
of  the  taxes,  charges,  etc.  In  this  they  were  mistaken,  as  the  de- 
fendant overbid  their  agent.  They  could  waive  irregularities  in 
the  proceeding,  and,  having  actually  procured  the  sale  to  be  made, 
they  are  now  estopped  from  asserting  that  they  made  a  mistake 
in  so  doing. 

The  order  denying  a  motion  for  a  new  trial  should  be  affirmed^ 
with  costs.    All  concur. 


JACKSON  et  al.  v.  ROWB, 
(Supreme  Oonrt,  Appellate  Dlylslon,  Second  Department    June  29,  1905.) 

Appeal  from  Special  Term,  Richmond  County. 

Action  by  Henry  H.  Jackson  and  others,  as  executors  and  trus- 
tees of  the  will  of  Peter  A.  H.  Jackson,  deceased,  against  Mary  E^ 
Rowe.  From  a  judgment  for  defendant,  plaintiffs  appeal.  Af- 
firmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD, 
JENKS,  RICH,  and  MILLER,  JJ. 

PER  CURIAM.  Judgment  affirmed,  with  costs,  on  the  authority 
of  Jackson  v.  Rowe  (decided  herewith)  94  N.  Y.  Supp.  668 


WALLACH  V.  MANHATTAN  ELEVATED  RT.  CO.  et  aL 
(Supreme  CJourt,  Appellate  Division,  First  Department    Jtme  IG,  1005.) 

DkATH  OT  WiTNVfiSp-TESTIlCDNT  ON   FOBMEB   TBIAI/— GOMPETBNOT. 

Where  an  expert  who  testified  on  a  former  trial  of  a  cause  died  before 
a  subsequent  trial,  and  his  testimony  on  the  farmer  trial  was  given  with- 
out objection  on  the  ground  that  he  was  not  shown  to  be  qualified,  an 
objection  on  that  ground  taken  at  the  subsequent  trial  was  unavailing. 

[Ed.  Note.— For  cases  in  point,  see  vol.  20,  C3ent  Dig.  Evidence,  S  2401.] 

Same— Expert— Statxjtk— Co  n  stbuction  . 

Ctode  Civ.  Proc  |  830,  anthorijslng  the  reading  of  testimony  on  a  new 
trial  of  a  witness  on  a  former  trial  of  an  action  who  has  since  died,  is 
applicable  to  the  testimony  of  an  expert. 

Sams. 

Under  Code  Oiv.  Proc.  §  830,  the  court  has  no  dificretlon  to  refuse  to 
permit  a  party  to  read  the  testimony  of  a  deceased  witness. 
[Ed.  Note.— For  cases  in  point,  see  vol.  20,  Cent.  Dig.  Bvid^ce,  §  2401.1 
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4.  Same— Wat VEE  <w  Exception. 

Notwithstanding  the  practice  of  the  trial  court  to  permit  no  more  than 
one  expert  on  a  side,  a  party  who  is  denied  the  right,  under  Code  Civ. 
Proc  §  830,  to  read  the  testimony  of  a  deceased  expert,  does  not  waive 
Ilia  exception  to  the  denial  of  such  riirht  by  calling  another  expert 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Kaxl  M.  Wallach  against  the  Manhattan  Elevated 
Railway  Company  and  another.  From  a  judgment  in  favor  of  de- 
fendantSy  plaintiff  appeals.     Reversed. 

Argued  before  HATCH,  PATTERSON,  O'BRIEN,  and 
LAUGHLIN,  JJ. 

Philip  Carpenter,  for  appellant. 
Arthur  P.  Townsend,  for  respondents. 

LAUGHLIN,  J.  This  is  an  action  by  the  owner  of  premises  sit- 
uated on  the  westerly  side  of  Second  avenue,  between  Ninety-Sixth 
and  Ninety-Seventh  streets,  known  as  Nos.  1873,  1875,  and  1877,  to 
enjoin  the  operation  of  the  elevated  railroad  in  Second  avenue,  and 
for  damages  to  the  plaintiif's  easements  of  light,  air,  and  access. 
There  was  a  former  trial  of  the  action  in  the  Court  of  Common 
Pleas,  upon  which  a  judgment  in  favor  of  the  plaintiff  was  entered 
upon  a  decision  awarding  him  $4,370.  Upon  appeal  the  judgment 
was  reversed  by  the  General  Term  of  the  Common  Pleas,  and  a  new 
trial  was  granted.  Wallach  v.  Manhattan  El.  Ry.  Co.  (Com.  PI.) 
16  N.  Y.  Supp.  166.  Upon  the  former  trial  one  George  B.  Curtis^ 
a  real  estate  broker,  gave  material  evidence  in  favor  of  the  plaintiff. 
Prior  to  the  last  trial  he  died.  After  proving  his  death,  cotmsel  for 
the  plaintiff  proceeded  to  read  his  testimony  given  on  the  former 
trial.  The  preliminary  testimony  tending  to  show  his  qualifications 
as  an  expert,  and  that  he  had  examined  the  premises  and  was  fa- 
miliar therewith,  was  read  from  the  record  of  the  former  trial,  and 
then  counsel  for  the  plaintiff  read  therefrom  the  following  question 
propounded  to  him,  to  wit:  "Will  you  state  what  is  the  present 
value  of  these  houses  in  their  present  condition,  with  the  railroad 
in  front  of  them?"  Thereupon  counsel  for  the  defendant  inter- 
posed the  objection  that  the  witness  was  not  shown  to  be  qualified. 
It  does  not  appear  that  such  objection  was  taken  on  the  former 
trial,  and  therefore  it  was  not  availing  to  the  defendant  upon  the 
new  trial,  since,  by  the  defendant's  failure  to  interpose  the  objec- 
tion upon  the  former  trial,  the  plaintiff,  by  the  death  of  the  wit- 
ness in  the  meantime,  was  deprived  of  the  opportunity  of  giving 
further  evidence  tending  to  qualify  the  witness.  Moreover,  we  are 
of  opinion  that  the  evidence  did  show  that  the  witness  was  quali- 
fied to  testify  on  the  subject  concerning  which  he  was  interrogated. 

The  defendant  upon  the  new  trial  interposed  the  further  objection 
that  the  provisions  of  section  830  of  the  Code  of  Civil  Procedure 
which  authorize  the  reading  of  testimony  upon  a  new  trial  of  a  wit- 
ness who  testified  upon  a  former  trial  of  an  action,  but  has  since 
died,  do  not  authorize  the  reading  of  expert  testimony,  and  that,  if 
they  do,  the  court  is  vested  with  discretion  to  refuse  to  permit  the 
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reading  thereof  upon  the  eround  that  the  party  should  be  required 
to  call  a  living  expert.  The  objection  was  sustained,  and  counsel 
for  the  plaintiff  took  an  exception.  It  does  not  appear  that  counsel 
for  the  plaintiff  offered  to  read  other  testimony  of  the  deceased 
witness,  but  it  is  manifest  that  other  material  testimony  was  given 
by  the  witness.  Counsel  for  the  plaintiff  was  justified  in  inferring 
that  the  court  intended  to  exclude  all  the  testimony  of  the  deceased 
witness.  We  are  of  opinion  that  the  exclusion  of  the  evidence  was 
error  which  requires  a  reversal  of  the  judgment.  The  court  has 
no  discretion  to  refuse  to  permit  a  party  to  read  the  testimony  of 
a  deceased  witness.  The  statute  gives  the  party  the  absolute  right 
to  read  such  testimony  upon  a  new  trial.  The  party  has  a  right  to 
select  his  own  witnesses,  and  it  is  not  the  province  of  opposing 
counsel  or  of  the  court  to  dictate  to  him  in  this  regard.  Had  the 
court  permitted  the  reading  of  this  evidence,  the  opinion  of  the  wit- 
ness and  the  reasons  assigned  therefor  might  have  been  so  con- 
vincing that,  instead  of  dismissing  the  complaint  upon  the  ground 
that  the  plaintiff  sustained  no  damages,  the  couft  would  have 
reached  the  conclusion  that  the  plaintiff  was  entitled  to  recover 
damages. 

It  is  further  urged  that  the  plaintiff  waived  this  exception  by 
calling  another  expert.  This  claim  of  waiver  is  based  upon  the 
theory  that  it  is  the  practice  of  the  trial  court  to  permit  only  one 
expert  on  a  side  to  be  called  in  these  cases.  The  plaintiff  was  not 
obliged,  for  the  purpose  of  saving  his  legal  right  to  the  benefit  of 
this  exception,  to  abandon  the  introduction  of  further  evidence. 
Being  deprived  by  an  erroneous  ruling  of  the  court  of  the  evidence 
to  which  he  was  legally  entitled,  he  was  at  liberty  to  offer  such 
further  evidence  as  might  be  at  hand,  and,  in  case  of  an  adverse  de- 
cision upon  the  merits,  to  urge  the  exception. 

For  this  error,  therefore,  and  without  considering  the  other  ex- 
ceptions urged,  or  the  merits  of  the  decision  upon  the  evidence  ad- 
duced, the  judgment  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  appellant  to  abide  the  event.    All  concur. 


REILLX  V.  TROT  BRICK  00. 

(Supreme  Court,  Trial  Term,  Rensnelaer  County.    June,  1905.) 

L  Mastbii  and  Sebvart— Safb  Place  to  Wobx— Pbotbotion  Against  Land- 

8Ln>E. 

A  master  who  was  working  a  clay  bank  about  65  or  70  feet  high,  and 
haying  a  slope  equal  to  nearly  one-third  of  its  height,  and  which  extended 
for  several  hundred  feet  in  length,  and  the  face  of  which  was  In  a  state 
of  nature,  no  undermining  process  having  been  resorted  to,  was  not  bound 
to  remove  the  top  of  the  bank  In  order  to  guard  against  an  unanticipated 
giving  way  of  the  bank  and  consequent  landslide,  where  the  extent  of 
the  removal  which  would  be  necessary  to  prevent  such  a  catastrophe  was 
indefinite  and  conjectural. 

[Bd.  Note.^For  cases  in  point,  see  vol.  d4.  Cent  Dig.  Master  and  Serv* 
ant,  i  209.] 
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2.  Saice—Aivtioipation  or  Landslidk— Dtttt  to  Kxkp  Watchman. 

A  master*  engaged  In  working  a  clay  bank,  was  not  bound  to  anticipate 
a  landslide  and  keep  a  watchman  to  warn  the  servants  of  its  approach, 
where  the  bank  was  in  a  state  of  nature,  and  had  a  slope  equal  to  one- 
third  of  Its  height,  and  was  not  undermined,  so  that  no  such  catastrophe 
was  to  be  anticipated,  and  where  it  was  not  customary  to  take  such  pre- 
caution, and,  in  case  It  was  taken,  the  approach  of  the  landslide  would 
be  so  sudden  and  so  difficult  of  observation  that  the  precaution  would  be 
likely  to  prove  unavailable  for  the  protection  of  servants  working  on  the 
bank. 

[Ed.  Note. — ^For  cases  in  pointy  see  vol.  d4,  Cent  Dig.  Master  and  Serv- 
ant, i  269.] 

Action  by  Celia  Reilly,  as  administratrix  of  the  estate  of  David 
Reilly,  deceased,  against  the  Troy  Brick  Company.  On  motion  for 
nonsuit,  reserved  until  after  verdict,  under  Code  Civ.  Proc.  §  1187. 
Complaint  dismissed. 

George  B.  Wellington,  for  plaintiff. 

Patterson,  Bulkeley  &  Van  Kirk  (Charles  C.  Van  Kirk,  of  coun- 
sel), for  defendant* 

COCHRANE,  J.  On  the  3d  day  of  June,  1904,  David  Reilly  lost 
his  life,  while  in  the  employ  of  the  defendant,  in  a  clay  bank  used 
by  the  defendant  in  connection  with  the  manufacture  of  brick. 
This  bank  extended  from  south  to  north,  then  curved  to  the  west, 
and  presented  a  face  several  hundred  feet  in  length  in  its  entirety. 
Its  height  was  65  or  70  feet.  The  face  of  the  bank  was  not  perpen- 
dicular, but  the  crest  thereof  receded  about  20  feet  from  an  imag- 
inary vertical  plane  passing  through  the  foot  of  the  face.  The  bank 
consisted  for  the  most  part  of  clay  resting  on  a  substratum  of  sand. 
At  the  time  of  the  accident  Reilly  and  some  of  his  fellow  workmen 
were  working  on  the  floor  of  the  bank  near  the  curve  above  referred 
to,  and  from  10  to  20  feet  from  the  slope  of  the  bank.  The  com- 
plaint alleges  that,  "suddenly  and  without  warning,  said  sand  and 
clay  bank  gave  way,  and  he,  said  David  Reilly,  was  buried  beneath 
tons  of  clay,  sand,  and  earth,  and  did  then  and  there  meet  his  death." 
The  bank  began  to  give  way  100  feet  or  more  south  of  where  Reilly 
was  working.  One  of  the  workmen,  who  had  left  the  bank  tem- 
porarily, while  returning,  saw  the  beginning  of  the  slide  at  this 
southern  point,  and  gave  the  alarm  to  the  workmen.  The  slide  car- 
ried down  a  large  portion  of  the  bank,  extending  northerly  from  the 
point  where  it  commenced  to  descend  to  a  point  behind  where 
Reilly  was  at  work,  precipitating  in  its  descent  thousands  of  tons  of 
earth  of  a  thickness  of  about  20  feet,  and  causing  the  death  of  three 
workmen,  including  Reilly.  In  the  preceding  November  a  large 
slide  had  taken  place  in  this  bank,  but  only  about  one-half  as  ex- 
tensive as  the  one  in  question.  The  deceased  had  worked  there  for 
a  number  of  years,  and  was  perfectly  familiar  with  the  conditions 
and  surroundings.  Intermediate  the  two  slides  of  1903  and  1904, 
no  change  whatever  was  made  in  the  face  of  the  bank.  Such  clay 
as  was  needed  for  the  manufacture  of  brick  was  taken  from  that 
which  fell  in  November,  1903,  and  it  was  this  work  in  which  Reilly 
was  engaged  at  the  time  of  his  death.    Seven  men  were  thus  em- 
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ployed,  working  in  two  gangs,  shoveling  the  loose  day  into  carts, 
which,  when  loaded,  were  drawn  to  the  kiln.  At  the  time  of  the 
first  slide  there  was  dampness  and  moisture  in  the  substratum  of 
sand  tinderiytng  the  clay,  but  there  is  no  evidence  that  any  damp- 
ness or  moisture  in  the  stratum  of  sand  underlyiag  the  clay  which 
fell  in  1904  existed  at  this  latter  time:  Such  sand  was  concealed 
by  the  earth  which  had  fallen  in  1903,  and  the  evidexKe  is  that  such 
earth  had  not  been  sufficiently  removed  to  expose  to  view  the  under- 
lying sand  at  the  time  of  the  slide  in  question.  There  is  sofne  evi- 
dence of  the  presence  of  water  in  the  bank,  and  there  was  a  natural 
gully  some  distance  back  from  the  crest  of  tbe  bank  and  on  the 
top  thereof,  in  which,  prior  to  the  first  slide,  a  witness  bad  seeo 
water,  hut  the  same  witness  testified  that  there  was  an  outlet  to 
the  gully  and  no  place  for  standing  water. 

The  duty  of  the  defendant  to  furnish  a  reasonably  safe  place  for 
its  workmen  was  commensurate  with  existing  conditions  and  the 
natural  and  inherent  dangers  which  pertained  to  the  bank  in  ques- 
tion, and  which  might  have  been  obviated  by  the  exercise  of  rea- 
sonable care.  It  is  not  claimed  in  this  case  that  the  defendant  com- 
mitted any  affirmative  act  of  negligence,  but  that  it  omitted  certain 
precautions  which  reasonable  prudence  required.  It  is  urged  by  the 
plaintiff  that  the  defeudauit  faUed  in  its  duty  to  make  the  bank  safe, 
because  it  did  not  remove  the  top  thereof.  The  plaintiff  refers  to 
two  methods  of  removing  the  top  of  a  bank  while  working  the 
same,  viz.^  by  the  use  oi  dynamite,  and  what  is  known  as  the 
"bench  method,"  which  is  the  removal  of  the  top  in  such  a  way  as 
to  create  a  terrace  or  slope  from  the  top  down.  Such  methods,  as 
distinguished  from  the  ordinary  method  of  undermining,  are  some- 
times practiced  when  the  bank  is  being  used  in  the  ordinary  way 
for  the  special  purpose  of  precipitating  clay  in  comparatively  small 
quantities,  to  be  gathered  up  from  time  to  time  for  use  in  the  process 
of  brickmaking.  But  it  must  be  remembered  that  this  bank  was  not 
being  operated  or  worked  in  the  ordinary  sense  of  the  term.  The 
face  of  this  bank  was  as  it  had  been  left  by  nature  after  the  slide  in 
1903.  No  undermining  process  had  been  resorted  to.  The  plain- 
tiff's witness  Ferguson,  who  described  these  two  methods  of  dyna- 
miting and  benching,  also  testified  that,  if  the  clay  was  already 
down  upon  the  floor  of  the  yard,  neither  one  of  these  methods  was 
used  until  such  day  was  removed.  There  is  no  evidence  in  the 
case  of  the  use  of  either  dynamite  or  of  the  bench  method,  except 
as  a  substitute  for  the  ordinary  process  of  undermining  when  a  bank 
is  being  worked  for  the  ordinary  purpose  of  procuring  clay  for  im- 
mediate use.  On  such  occasions,  of  course,  the  precipitations  are 
in  comparatively  small  quantities,  and  are  made  from  time  to  time. 
I  think  it  would  be  rather  exacting  to  hold  that  the  defendant  is 
liable  for  an  omission  of  duty  in  not  removing  the  whole  of  the  top 
of  this  bank.  There  had  been  no  interference  with  the  bank,  and, 
as  has  been  seen,,  the  face  or  slope  thereof  from  the  perpendicular 
was  equal  to  nearly  one-third  of  the  actual  height  thereof.  The 
contention  that  the  top  of  the  bank  should  have  been  removed  in- 
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volves  the  pi opositioir  that  tfe€  entire-  top  thereof  from  the  extreme 
sotitheriy  point  around  the  curve  to  the  extreme  westerly  point,  a 
distance  of  hundreds  of  feet,  should  have  been  removed.  And  the 
extent  to  which  such  removal  would  have  been  necessary  in  order 
to  have  obviated  the  slide  is  entirely  conjectural.  Reasonable  pru- 
dence upon  the  part  of  the  defendant  in  this  case,  under  the  circum- 
stances which  here  existed,  did  not  require  the  removal  of  the  entire 
top  of  the  bank  to  an  extent  absolutely  undefined  and  imaginary. 

It  is  further  urged  that  the  defendant  failed  in  its  duty  of  inspec- 
tion which  it  owed  to  the  deceased.  I  am  at  a  loss  to  see  how  any 
inspection  would  have  revealed  the  fact  that  this  bank  w?is  about  to 
fall.  There  is  no  suggestion  in  the  evidence  of  any  flaw  or  crack 
on  the  top  or  side  of  this  or  any  other  bank,  or  any  other  indication 
of  danger  which  would  be  discoverable  before  the  fall  actually  oc- 
curred. What  the  plaintiff  means,  however,  by  an  inspection,  is 
that  the  defendant  should  have  employed  a  watchman  to  watch  the 
bank  for  the  greater  safety  of  the  employes ;  and  this  contention  is 
based  on  the  fact  that  while  working  such  banks  there  is  usually 
what  is  termed  a  ''bank  boss,'"  whose  duties  vary  according  to  the 
nature  of  the  work  and  number  of  men  employed  and  otherwise. 
But  it  does  not  appear  that  it  is  the  exclusive  duty  of  a  bank  boss  to 
watch  for  landslides.  He  participates  in  the  ordinary  work  of  the 
workmen^  but  has  in  mittd  thdir  safety,  aad  pays  attention  to  the 
bank  with  reference  thereto-  And.  here  ag;ain  the.  plaintiff  loses 
sight  of  the  fact  that  no  undermining  was  in  process  at  the  time  of 
the  accident^  nor  bad  there  been,  for  months.  The.  dwtiesi  of  a  bank 
boss  to  look  out  for  the  safety  of  his  men,,  acGordiiig  ta  the  evidence 
in  this  case,  aire  confined  t3Q  such  tin»es  as  tlwy  are  eng^cged  in  the 
work  of  actually  precipitating  clay  for  immediate  use,  a  situation 
which  is  entirely  different  from  the  one  which  existed  here  at  the 
time  of  the  accident.  Two  witnesses,  Dtiffney  and  Nofen,  testified, 
for  the  plaintiff,  that  an  impending  slide  gives  warning  of  its  ap- 
proach by  smsAl  fragments  o£  day  and  sand  becoming  detached  and 
dropping.  Duffney,  on  his  cross-examination,  confines  his  testi- 
mony on  this  point  to  the  case  o£  a  slidje  which,  is.  occasioned  by 
tiiideirmiiiikig  for  the  pttrposc  of^  causing  the  precipkation.  Nolan's 
testimony  is  exceedingly  indefinite  and  tmsatisfactory:  He  never 
witnessed  but  one  large  slide.  Oa  that  occasion,  he  says,  if  a  per- 
son had  been  in  the  bank  he  could  not  have  escaped.  At  one  time 
he  testified  that  a  slide  comrs  "just  as  qoiek:  as  lightning.''  As- 
suming, however,  that  the  testimony  of  these  witnesses  justifies  an 
inference  thajt  slides  give  a  warning  of  four  or  five  minutes^  I  do  not 
think  the  defendant  can  be  chargjed  with  negligence  for  not  antici- 
pating this  slide  and  procuring  a  watchman  to  watch  the  bank.  It 
is  not  customary  to  take  such  precaution.  On  the  contrary,  the  un- 
disputed testimony  is  that  it  is  customary  not  to  do  so.  In  only 
one  other  instance  does  such  precaution  seem  to  have  been  taken, 
and  in  that  case  without  avail,  as  a  life  was  lost  notwithstanding 
the  precsmtion.  If  a  watchman  had  been  on  guard  whose  exclu- 
sive duty  it  was  to  be  on  the  lookout  for  this  slide,  his  duty  would 

Digitized  by  CjOOQ IC 


680  94  NEW  TORK  SUPPLEMENT  (Sup.  Ct. 

and  128  New  York  State  Reporter 

have  taken  him  to  different  parts  of  the  bank  for  the  protection  of 
both  of  the  gangs  of  men  in  question,  and,  to  have  prevented  this 
catastrophe  by  giving  sufficient  warning,  it  would  have  been  neces- 
sary for  the  remarkable  coincidence  to  have  existed  that  at  the  par- 
ticular time  just  preceding  the  fatal  moment  his  gaze  should  have 
been  directed  toward  the  particular  place  in  this  large  area  where 
the  unexpected  movement  began  to  manifest  itself. 

The  difficulty  with  the  plaintiff's  case  is  that  the  accident  resulted 
solely  from  a  manifestation  of  nature.  It  was  an  act  of  Providence, 
which  was  not  contributed  to  in  any  respect  by  any  human  agency. 
The  bank  was  just  as  nature  left  it  by  the  slide  of  1903.  Not  a 
particle  of  earth  was  thereafter  removed  from  the  face  thereof.  The 
bank  was  different  in  its  features,  contour,  and  characteristics  after 
the  slide  of  1903  than  it  was  before,  and  hence  that  slide  was  no  in- 
dication or  warning  that  another  slide  would  occur.  Under  the 
evidence  in  this  case,  the  defendant  did  not  omit  any  of  the  ordinary 
usages  or  precautions  of  the  business  or  employment,  or  any  safe- 
guards which  prudent  men  in  the  exercise  of  reasonable  caution 
should  have  provided,  and  hence  is  not  chargeable  with  negligence. 

Complaint  dismissed. 


HAZLBTT  V.  HAMILTON  STORAGE  &  WAREHOUSE  CQ 

(Supreme  Court,  AppeUate  Term.    June  26,  1905.) 

1.  Chattel  Mobtoages— Default— Effect. 

On  default  by  a  chattel  mortgagor  the  mortgagee  becomes  the  absolute 
owner  of  the    chattels,  and  entitled  to  immediate  possession. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  0,  Cent  Dig.  Chattel  Mort* 
gages,  n  286-290.] 

22,  Replevin— Necessabt  Pabtt  Defendant. 

It  is  not  incumbent  on  plaintiff  In  replevin  to  join  any  person  exc^t  the 
one  who  actually  has  possession,  the  claims  of  third  persons  being  other- 
wise provided  for. 

[Ed.  Note.— For  cases  In  point,  see  vol.  42,  Cent  Dig.  Replevin,  |§  115- 
117.  122.] 

8.  Same— Wabehouseman  as  Defendant— Pleading. 

Laws  1902,  p.  1775,  c.  608,  provides  that  a  warehouseman  shall  not  be 
made  defendant  In  replevin,  where  he  shall  have  made  known  to  the 
claimant  the  address  and  name  of  the  depositor.  Held,  that  in  replevin 
against  a  warehouseman  he  must  plead  his  exemption  by  answer. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eleventh 
District. 

Replevin  by  John  W.  Hazlett  against  the  Hamilton  Storage  & 
Warehouse  Company.  From  a  judgment  in  favor  of  defendant, 
plaintiff  appeals.     Reversed. 

Argued  before  SCOTT,  P.  J.,  and  MacLEAN  and  DUGRO,  JJ. 

Albert  I.  Sire,  for  appellant. 

N.  J.  O'Connell,  for  respondent. 

SCOTT,  P.  J.  The  plaintiff  sues  in  replevin  to  recover  certain 
chattels  now  in  possession  of  defendant.    The  complaint  sets  forth 
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the  execution  and  delivery  by  one  Mary  P.  Bigelow  of  a  chattel 
mortgage,  which  was  payable  on  demand,  and  was  duly  filed;  that 
on  a  certain  date  plaintiff  caused  a  notice  to  be  served  on  the  mort- 
gagor demanding  payment  of  the  debt  for  which  the  mortgage  was 
given,  and  informing  her  that,  if  the  debt  was  not  paid  within  30 
days,  plaintiff  would  exercise  the  power  of  sale  given  him  by  the 
mortgage,  and  take  possession  of  the  chattels  covered  thereby; 
that  before  the  expiration  of  said  notice  the  said  mortgagor,  by  her 
brother,  caused  the  chattels  to  be  deposited  on  storage  in  the  de- 
fendant's warehouse  in  her  brother's  name,  or  in  the  name  of  some 
person  other  than  the  mortgagor ;  that  prior  to  the  commencement' 
of  the  action,  and  after  said  30  days'  notice,  plaintiff  notified  de- 
fendant of  his  claim  to  the  possession  of  the  chattels,  and  de- 
manded the  possession  thereof,  duly  tendering  the  amount  of  the 
storage  charges  thereon.  To  this  complaint  the  defendant  demurs 
on  two  grounds :  First,  that  there  is  a  defect  of  parties  defendant,  in 
that  neither  the  alleged  mortgagor  nor  the  depositor  is  made  a  party 
to  the  action ;  and,  second,  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  In  support  of  the  first 
ground  of  demurrer  defendant  relies  upon  Fishel  v.  Hamilton  Stor- 
age Warehouse  Co.,  42  Misc.  Rep.  632,  86  N.  Y.  Supp.  196.  That 
action,  however,  was  not  an  action  in  replevin,  like  the  present,  but 
an  action  to  foreclose  a  lien  created  by  a  chattel  mortgage.  The 
two  forms  of  action  are  quite  dissimilar,  seek  different  relief,  and 
are  governed  by  different  rules.  It  is  well  settled  that  when  the 
mortgagor  in  a  chattel  mortgage  makes  default  in  the  payment  of 
the  sum  due  as  required  by  the  mortgage,  the  mortgagee  becomes 
the  absolute  owner  of  the  chattels,  and  entitled  to  the  immediate 
possession  thereof.  Baumann  v.  Comez  (Com.  PI.)  8  N.  Y.  Supp. 
480;  Leadbetter  v.  Leadbetter,  125  N.  Y.  290,  26  N.  E.  265,  21  Am. 
St,  Rep.  738.  And  he  is  entitled  to  assume  possession  at  once, 
taking  it  from  any  one  who  holds  the  chattels  by  any  title  subordi- 
nate to  his  mortgagor.  For  the  purpose  of  assuming  possession 
replevin  is  an  appropriate  form  of  action,  and  no  issue  is  involved 
therein  except  the  question  as  to  the  plaintiff's  right  of  possession. 
It  is  not  incumbent  upon  the  plaintiff  in  such  an  action  to  join  any 
person  except  the  one  who  actually  withholds  possession,  the  inter- 
position of  the  claims  of  third  persons  who  dispute  plaintiff's  right 
of  possession  being  otherwise  provided  for  by  statute.  There  is 
no  defect  in  parties,  therefore,  in  a  replevin  action  because  the 
plaintiff  does  not  join  as  defendants  third  persons,  not  having  actual 
possession  of  the  chattels,  who  may,  however,  have  claims  thereto. 
The  holder  of  a  chattel  mortgage  may,  however,  resort  to  another 
remedy.  He  may  sue  to  foreclose  his  lien,  and  thus  cut  off  the 
equity  of  redemption.  Such  was  the  form  of  action  in  Fishel  v. 
Hamilton  Storage  Warehouse  Co.,  supra,  and  in  such  an  action, 
since  one  of  its  purposes  is  to  foreclose  the  mortgagor's  equity  of 
redemption,  it  is  apparent  that  the  mortgagor  is  a  necessary  party. 
The  plaintiff  in  the  case  cited  was  forced  to  bring  the  action  in  the 
form  he  did  under  section  139  of  the  Municipal  Court  act  (Laws 
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1902,  p.  1533,  c.  580),  far  his  -mortgsige  was  ^given  to  secere  the  pur- 
jchase  money  of  the  chattels  mortgaged.  It  does  not  appear  that 
the  motrtgage  involved  in  this  action  was  a  purchase-money  mort- 
gage, and  the  prohibition  contained  id  the  section  cited  does  not, 
•therefore,  apply. 

The  second  gronnd  of  detnmrrer  is  sottght  to  be  sustained  by  a 
reference  to  chapter  €08,  p.  1775,  Laws  1902,  an  act  apparently,  of 
doubtful  constitutionality  (FoUett  Wool  Company  v.  Albany  Ter- 
minal Warehouse  Company,  ^1  App.  Div.  296,  70  N.  Y.  Supp.  474) ; 
but  it  is  not  necessary  to  discuss  that  question  here.  So  far  as 
^concerns  the  claimant  of  a  chattel  other  than  the  depositor  or 
holder  of  the  warehouse  receipt,  the  act  provides  that  the  ware- 
houseman shall  not  be  made  defendant  in  an  action  for  replevin  or 
conversion  if  he  shall  have  made  known  to  the  claimant  the  name 
and  address  of  the  depositor.  Even  if  we  are  to  assuni/e  the  act  to 
be  valid,  it  is  apparent  that  the  warehouseman  must  set  forth  the 
fact  establishing  his  exempttoti  from  suit  by  way  of  answer.  He 
is  liable  to  action  unless  he  has  :given  the  notice.  That  is  an  af- 
firmative fact  to  be  pleaded,  and  it  is  no  part  of  the  plaintiff's  duty 
to  negative  it  in  his  complaint  It  follows,  therefore,  that  the  de- 
murrer should  have  been  ovcrruied. 

Judgment  reversed,  with  costs,  and  demurrer  overruled,  with 
costs,  with  leave  to  defendant  to  withdraw  demurrer  and  answer 
over  within  six  days  upon  paymient  of  costs.    All  concur. 


RICHARDSON  y',  RICHARDSOW. 
(Supreme  Oowrt,  Special  Term,  Columbia  County.    July  1,  1905.) 

DiVOlGB— SCPASAXIOS— AlLI][OI9T-<;oniffSEL  FBES. 

Where,  in  an  actioB  for  separation  hy  a  wiie,  it  appears  that  she  is 
ia  receipt  of  an  tncoaie  from  personal  services  sufficient  for  her  support, 
and  that  she  has  at  her  ilisposal  funds  sufficient  to  defray  the  expenses 
of  the  action,  which  fands,  *mr  her  serrices  whlcb  produced  the  same, 
'either  beiong  to  the  4bef endant  or  have  been  :glven  by  him  to  her,  her  mo- 
tion for  temporary  alimony  and  couasel  fees  will  be  denied. 

[Ed.  Note.— For  cases  in  poini,  aee  vol.  17,  Cent  Dig.  Divorce,  §§  616, 
646J 

Suit  for  separation  by  Bertha  Richardson  against  Frank  H.  Rich- 
ardson. Motion  by  piaintiif  for  temporary  alimony  and  counsel 
fees.     Motion  denied. 

Cady  &  De  Lamater,  for  the  motion. 

Frost,  Daring  &  Warner,  opposed. 

COCHRANE,  J.  From  the  accusations,  counter  accusations, 
criminations,  and  recriminations  disclosed  by  the  papers  on  this 
motion  it  is  impossible  to  determine  now  which  party  w^ill  prob- 
ably be  successful.  The  determination  of  that  question  must  re- 
main for  the  sifting  process  of  the  trial.  The  uncertainty  of  the 
outcome  of  the  action,  however,  is  not  in  itself  sufficient  to  defeat 
this  motion. 
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It  appears  that  the  plaintiff  has  to  her  credit  in  the  Hudson  City 
Savings  Institution  over  $700.  This  is  "die  balance  of  a  running 
account  opened  by  her  with  thfc  bank  befo-re  her  marriage.  At  the 
time  of  her  marriage  in  1888  the  balance  to  her  credit  was  $250. 
She  has  been  a  school-teacher  since  1897,  and  for  her  services  as 
such  teacher  is  r-eceiving  $35  a  month.  The  defendant's  statement 
that  she  has  now,  or  within  the  past  three  or  four  years  has  had, 
an  account  in  sonte  other  savings  institution  or  bank,  is  not  contra- 
dicted or  explained.  On  the  contrary,  no  d'Cposit  has  been  made 
in  the  Hudson  City  Savings  Institution  for  more  than  three  years, 
although  during  all  of  that  time  plaintiff  has  been  in  receipt  of  her 
income  as  a  school-teacher,  and  during  two  years  of  that  time  she 
has  been  boarded  and  lodged  by  her  husband,  and  during  said  three 
years  more  than  $200  has  been  drawn  out  of  said  institution,  which 
does  not  form  a  part  of  the  present  balance  of  over  $700  as  above 
stated.  This  would  seem  to  confirm  the  belief  of  defendant  that 
plaintiff  has  money  in  some  other  bank.  Plaintiff  states  in  her  affi- 
davit that  "except  for  her  own  earnings"  she  has  no  means  of  sup- 
port or  of  conducting  this  action.  With  tlue  exception,  therefore, 
of  the  $250  which  she  had  in  the  Hudson  City  Savings  Institution  at 
the  time  of  her  marriage,  and  the  accumulated  interest  thereon, 
the  entire  balance  now  in  that  institution  is  the  result  of  her  earn- 
ings or  savings  since  she  has  been  the  wif^  of  the  defendant,  and 
would  be  the  property  of  the  defendant  by  reason  of  the  marriage 
relation,  except  for  the  fact  that  he  may  have  given  the  same  to  his 
wife.  The  situation,  then,  is  this :  Plaintiff  is  in  receipt  of  an  in- 
come from  her  personal  earnings,  which  presumably  belong  to  her 
husband  by  virtue  of  the  marriage  relation,  and  which  is  sufficient 
for  her  support  pending  the  action.  She  also  has  at  her  disposal 
funds  sufficient  to  defray  the  expenses  of  this  action,  from  present 
indications  at  least,  which  funds,  or  her  services  which  produced 
the  same,  either  belong  to  the  defendant,  or  have  been  given  by  him 
to  the  plaintiff.  Under  the  circumstances,  I  do  not  think  the  plain- 
tiff makes  out  a  case  either  for  temporary  alimony  or  for  counsel 
fees.  This  is  not  a  case  where  the  fimds  of  the  wife  belong  to  her 
independently  of  her  husband,  as  was  the  case  of  Merritt  v.  Merritt, 
99  N.  Y,  643,  1  N.  E.  605.  The  principle  enunciated  in  Collins  v. 
Collins,  ^  N.  Y.  1-14,  applies  here. 

As  a  general  rule,  some  allowance  is  made  in  this  class  of  cases, 
but  I  have  not  known  an  allowance  to  be  made  pending  the  action 
where  the  wife  was  in  possession  of  sufficient  funds  received  from 
her  husband.  When  the  plaintiff  shall  judicially  establish  her  right 
to  a  separation,  her  claitn  for  alimony  will  rest  on  a  different  princi- 
ple, and  will,  no  doubt,  receive  the  careful  consideration  of  the 
court ;  but  at  the  present  time  I  do  not  think  any  allowance  should 
be  made. 

Motion  denied. 
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LAMM  V.  METROPOLITAN  ST.  RY.  00. 
(Supreme  Court,  Appellate  Term.    June  26,  1006.) 

1.  Stbket  Railroads— In jtthies  to  Pedestrian— Bvidence—Sxttficienoy. 

In  an  action  for  injuries  to  a  pedestrian  while  attempting  to  cross 
street  railway  tracks,  evidence  held  InsufSclent  to  sustain  a  verdict  for 
plalntUDT. 

2.  Personal  Injxtby— TBsniroNT  of  Phtsioians— Adhissibility. 

It  Is  error  to  permit  a  physician  testifying  In  a  personal  Injury  actlom 
that  he  did  not  know  the  condition  of  the  bearing  of  plaintiff,  a  man  80 
years  of  age,  prior  to  the  accident;  that  he  had  not  examined  his  ears; 
and  that  It  was  not  unusual  to  find  the  hearing  Impaired  in  old  men — 
to  testify  to  the  permanency  of  the  Impairment  of  hearing,  with  ne 
foundation  for  the  assumption  that  the  impairment  was  proximately 
caused  by  the  accident. 

Scott,  P.  J.,  dissenting. 

Appeal  from  City  Court  of  New  York. 

Action  by  Harry  Lamm  against  the  Metropolitan  Street  Railway 
Company.  From  a  judgment  for  plaintiff,  and  from  an  order  deny- 
ing a  motion  for  a  new  trial,  defendant  appeals.    Reversed. 

See  90  N.  Y.  Supp.  390. 

Argued  before  SCOTT,  P.  J.,  and  MacLEAN  and  DUGRO,  JJ, 

Bayard  H.  Ames  and  E.  Angelo  Gaynor,  for  appellant. 
Max  D.  Steuer,  for  respondent. 

PER  CURIAM.  At  the  trial  of  this  cause  on  March  23,  1905, 
and  at  the  close  of  plaintiff's  case,  it  was  conceded  "that  this  man 
[the  plaintiff,  who  was  upwards  of  80  years  of  age],  being  called  to 
the  stand,  it  was  apparent  that  he  had  absolutely  no  recollection  of 
the  accident,  and  was  not  able  to  furnish  any  evidence  on  that  ac- 
count." In  his  complaint,  verified  by  himself  on  the  16th  day  of 
May,  1902,  the  plaintiff,  among  other  things,  alleged : 

*'That  on  the  26th  day  of  March,  1902,  at  about  0  o'clodc  in  the  forenoon 
of  that  day,  the  plaintiff  was  crossing  Madison  avenue  and  Eighty-Sixth 
street,  in  the  borough  of  Manhattan,  city  of  New  York,  and  was  intending 
to  walk  to  the  southeast  corner  of  Madison  avenue  and  Eighty-Sixth  street, 
when  he  observed  a  Madison  avenue  car  north-bound,  and  the  plaintiff  came 
to  a  complete  stop,  when  he  was  directed  by  the  motorman  of  the  said  north- 
bound car  to  proceed.  The  plaintiff  then  started  to  cross  the  uptown  track 
on  Madison  avenue,  in  front  of  the  said  car,  when  suddenly,  and  without 
giving  an  opportunity  to  this  plaintiff  to  clear  the  tracks,  the  motorman  of 
the  said  Madison  avenue  north-bound  car  started  the  said  car,  and  ran  into 
this  plaintiff,  and  threw  him  down,  rendering  him  unconscious,  and  injuring 
and  bruising  him  internally;  and  as  a  result  of  said  injuries  the  plaintiff 
has  had  continuous  pain  In  his  head,  and  labors  under  the  impression  that 
there  are  drums  and  whistles  in  his  head;  his  mind  has  been  seriously  af- 
fected ;  he  has  lost  the  use  of  his  left  ear,  and  the  hearing  of  his  right  ear 
has  become  seriously  Injured,  and  his  eyesight  has  become  impaired;  and 
plaintiff  is  informed  and  believes  that  the  said  Injuries  are  permanent  In  their 
nature  and  character." 

This,  it  is  to  be  observed,  is  the  sworn  statement  of  theplaintiflF 
himself,  made  less  than  two  months  after  the  accident.  The  jury 
awarded  the  plaintiff  the  sum  of  $1,000  for  his  injuries,  and  the  de- 
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fendant  contends  that  their  award  was  against  the  weight  and  upon 
improper  evidence,  for  error  was  committed  in  the  admission  of 
evidence. 

We  must  repeat  what  was  said  by  this  court  upon  a  former  ap- 
peal in  this  case,  that  "the  statements  made  by  plaintiff's  witnesses 
are  unsatisfactory  and  contradictory."  Lamm  v.  Metropolitan  St. 
Ry.  Co.,  90  N.  Y.  Supp.  390.  Upon  the  question  of  negligence  the 
plaintiff  produced  two  apparently  disinterested  witnesses,  the  prin- 
cipal one  being  one  Ottensosser,  who  testified  varyingly  as  follows : 

"I  seen  Mr.  Lamm  standing  at  the  crossing — over  to  the  cross-walk  at 
Eighty-Sixth  street  He  was  in  motion,  going  from  the  west  side  to  the  east 
side.  At  the  southerly  crosswalk  of  Eighty-Sixth  street  and  Madison  avenue, 
he  was  on  the  east  side  of  Madison  avenue,  and  he  was  crossing,  I  say,  from 
the  west  to  the  east  I  saw  a  north-bound  car.  There  was  a  north-bound 
car  standing  directly  In  front  of  our  door.  •  •  •  When  I  saw  Lamm 
coming  across   the   street,   that   car — ^north-bound   car — ^was   standing  still. 

*  *  *  I  saw  the  gripman  nod  his  head  as  though  for  Mr.  Lamm  to  cross, 
and  at  the  same  time  the  car  started  in  motion,  and  the  next  thing  I  saw  Mr. 
Lamm  was  hit  by  the  car.    *    *    *    I  did  not  see  Lamm  when  he  was  hit. 

*  *  *  I  say  I  first  saw  Lamm  as  he  was  crossing  over.  He  was  just  about 
to  step  on  the  north-bound  track.  •  •  •  When  I  saw  him  he  was  off  the 
south-bound  track.  He  was  about  to  step  on  the  north-bound  trade.  •  •  • 
He  was  on  the  north-bound  track  when  I  first  saw  him.  *  *  *  He  was 
not  walking.  He  was  looking  toward  the  motorman.  *  *  *  I  did  not  see 
the  car  hit  him.  •  •  •  He  stepped  on  the  track,  and  stood  still,  looking 
at  the  motorman.  •  •  •  When  he  stood  still,  the  car  was  still  on  tbat 
track    about    twenty    feet — between    twenty    and    twenty-five    feet — away. 

*  *  *  Lamm  was  obscured  from  my  view  by  the  car  when  he  was  hit  He 
had  not  come  out  far  enough  on  the  track  for  me  to  see  him  after  the  cat 
started.    •    •    •    He  came  right  from  behind  the  south-bound  car." 

He  also  supposed  that  he  testified  on  the  former  trial  that  Lamm 
must  have  been  struck  the  minute  he  stepped  on  that  track. 

The  other  witness  (Loeb),  among  other  things,  testified  that  the 
south-bound  car  did  not  stop  at  the  south  crossing  of  Eighty-Sixth 
street,  while  Ottensosser  testified  that  it  did.  Loeb  testified  that 
the  north-bound  car  came  to  a  standstill  about  50  to  75  feet  below 
Eighty-Sixth  street,  while  Ottensosser  says  that  it  was  from  20 
to  25  feet  below. 

Again  we  say,  as  before  (90  N.  Y.  Supp.  391),  "the  version  of  the 
accident  given  upon  defendant's  behalf  negatives  absolutely  the 
proposition  of  negligence  as  pleaded  and  sought  to  be  established" 
by  the  plaintiff,  who  has  not  upon  his  side  the  clear  weight  of  evi- 
dence. The  physician  testified  to  a  discovery  of  a  loss  of  hearing; 
that  he  did  not  know  the  condition  of  the  plaintiflF's  hearing  prior 
to  the  accident ;  that  he  never  made  any  examination  of  his  ears ; 
and  in  the  face  of  objection  was  permitted  to  testify  to  the  perma- 
nency of  impairment  of  hearing,  with  no  foundation  for  the  assump- 
tion that  the  impairment  had  been  proximately  caused  by  the  acci- 
dent, beyond  his  mere  thinking  that  was  the  result,  notwithstand- 
ing he  also  testified  that  it  is  not  at  all  unusual  in  old  men  to  find 
the  hearing  impaired.     Decidedly  improper. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appel- 
lant to  abide  the  event. 
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SCOTT,  P.  J.  (dissentmg).  A  former  J udgaient  in  favor  of  plain- 
tiff was  reversed  as  against  the  weight  of  evidence.  90  N.  Y.  Supp. 
n90.  Upon  a  second  trial,  upon  what  appears  to  be  substantially 
the  same  evidence,  a  jury  has  again  rendered  a  verdict  in  plaintrff's 
favor.  The  case  has  thus  been  passed  upon  twice  by  a  jury,  with 
the  same  result  each  time.  The  jury  had  the  Advantage  of  seeing 
the  witnesses  and  observing  their  manner  of  testifying,  and  it  may 
well  be  that  the  printed  "case"  does  not  adequately  represent  the 
effect  produced  by  the  oral  evidence,  I  see  no  reason  to  believe 
that  any  different  result  will  be  arrived  at  upon  a  third  trial,  and  the 
verdict  is  not  so  absolutely  without  evidence  to  support  it  as  to 
require  a  second  reversal. 

In  my  opinion,  the  judgment  should  be  affirmed,  with  costs. 


(40  Misc.  Ref .  321.) 

NILES  V.  SIRE  et  aL 

(tSupreme  Conrt,  Trial  Term,  New  York  County.    FelMnjary,  1905.) 

1.  PABOL  EVIDEHOE— IlVCOMPUTTE  CONTRACT. 

Where  the  terms  of  a  written  contract  were  incomplete  and  3iot  set 
forth  with  precision,  parol  evddence  was  admissible  t»  allow  the  Datore 
of  the  agreement 

2.  Sale— Action  fob  Pbicb. 

In  an  action  to  recover  for  goods  sold  on  a  quantmn  meruit,  on  evi- 
dence of  delivery  and  breach  by  defendant  of  his  written  contract  relating 
thereto,  plaintiff  can  recover  the  agreed  price. 

8.  Same— Evidence. 

Plaintiff  entered  into  a  written  contract  for  an  advertisement  In  theater 
programs  at  a  specified  weekly  sum,  "to  apply  on  %  of  hat  order  on 
other  side."  Defendants  agreed  on  the  back  of  said  contract,  in  writing, 
to  give  an  order  for  hats  for  dramatic  production,  at  $22  per  hat,  aa  per 
a  design  shown.  Held,  in  an  action  on  quantum  meruit  for  goods  sold 
and  delivered,  plaintiff  could  show  by  parol  that  his  agreement  waa  to 
furnish  about  150  hats,  of  various  values,  at  an  average  price  of  $22  per 
hat,  to  be  paid  for  one  half  on  delivery,  and  the  other  half  to  apply  to 
the  advertising  contract,  hut  he  did  not  obtain  tiie  deeigns  eo  as  to  make 
the  hats  of  the  lesser  value,  and  that  he  was  n<»t  paid  ior  the  63  hats 
delivered. 

Action  by  E.  Ellsworth  Niles  against  Henry  B.  Sire  and  others. 
Judgment  for  plaintiff.  Motion  to  set  aside  verdict  and  for  a  new 
trial  denied. 

Clarence  De  Witt  Rogers,  for  plaintiff. 
Franklin  Bien,  for  defendants. 

CLARKE,  J.  Motion  to  set  aside  a  verdict  aiid  for  a  new  trial. 
Action  for  goods  sold  and  delivered  upon  a  quantum  meruit.  Plain- 
tiff is  a  milliner.  Defendants  were  theatrical  Mwuaagers,  engaged 
in  producing  "The  Hall  of  Fame."  They  were  also  two  of  the 
three  incorporators  of  the  New  York  Program  Advertising  Com- 
pany. The  agent  of  that  company  solicited  the  advertising  of 
plaintiff  for  the  programs  of  certain  theaters  published  by  it.  An 
agreement  in  writing  was  entered  into,  which  upon  its  face  was  a 
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contract  for  the  insertion  of  plaintiff's  axhnerttsement  in  said  pro- 
grams for  40  weeks  at  $30  a  week.  It  wsls  signed  by  the  :ag^t  ior 
plaintrff  and  by  the  agent  of  the  company.  It  conrteined,  among 
other  things,  on  its  face,  after  descrifhiBg  the  size  of  the  advertise- 
ment and  the  theaters,  '*for  "which  I  agree  to  pay  th*  sum  of  thirty 
ddiars  per  week,  pa3rable  to  apply  on  ^  of  hat  order  on  other  side." 
On  Ae  bau:k  was  written : 

*'In  coiisfdera13(ni  of  Nilee  gtvtag  tUs  ad<7ertlBeiDeiit  MeBsrs.  Bire  Bros,  agree 
to  give  Nlles  the  order  to  make  hats  for  the  fiaU  of  Fame  production,  which 
Niles  are  to  charge  Sire  Bros.  $22.00  per  hat  Hats  to  be  furnished  as  per 
design  shown.  [Signed]    C.  F.  Zlttel  for  N.  Y.  Program  Ad.  Co." 

The  evidence  abandantly  justified  the  finding  of  the  jury  tliat 
the  agent  of  the  Program  Company  was  the  agent  also  of  the  de- 
fendants. The  plaintiff  furnished  and  'the  defendants  received  63 
hats,  which  were  used  all  through  the  time  of  the  running  of  the 
production  in  the  city  and  on  the  road,  and  are  still  in  defendants' 
possession ;  many  of  them  being  produced  upon  the  trial.  It  will 
be  noticed  that  lie  agreement  as  to  the  hats  is  incomplete.  It  is 
not  an  entire  contract.  The  number  of  the  hats  is  not  specified. 
The  time  of  delivery  is  not  set  forth,  nor  the  total  amount  stated, 
nor  the  time  of  payment  indicated.  On  the  face  of  the  contract 
the  language  is  as  to  advertising  agreement,  "to  apply  on  ^  of  hat 
order  on  other  side,"  and  on  that  side  the  language  is,  "which  Niles 
are  to  charge  Sire  Bros.  $22.00  per  hat."  Being  an  incomplete  con- 
tract— its  terms  not  being  set  forth  with  precision — obviously  evi- 
dence was  admissible  to  prove  what  the  agreement  was.  Emmett 
V.  Penoyer,  151  N.  Y.  564,  45  N.  E.  1041,  was  an  action  to  recover  a 
portion  of  the  purchase  price  of  certain  goods.    The  court  said : 

•*Where  the  paper  appears  to  be  Incomplete  in  any  respect,  or  where  words 
and  phrases  used,  in  their  application  to  the  agreement  of  which  tbey  form  a 
pert,  are  amhiguatts  or  anlnteiiigiMe,  parol  proof  is  admissible  to  supply  the 
incomplete  term,  to  aid  In  the  Interpretation  and  to  -explain  what  is  obscure 
or  doubtful.  *  -•  •  Since  the  Intention  could  not  be  determined  from  the 
•writing  alone,  all  the  facts  and  circumstaDces  attending  the  execution  could 
"be  resorted  to,  and  tt  was  then  for  the  jury  to  find  "v^hcther  the  figures  rep- 
resented the  whole  purchase  price,  or  only  part  of  it.  Our  cenclusion  is  that, 
whether  this  paper  be  regarded  as  incomplete,  ambiguous,  or  unintelligible,  the 
ruling  of  the  learned  trial  judge  was  correct." 

Cited  with  approval,  Underwood  v.  Greenwich  Ins.  Co.,  161  N. 
Y.  424,  55  N.  E.  939 : 

"A  writing  which  upon  its  face  appears  to  be  so  informal  and  incomplete 
that  it  can  scarcely  be  said  to  express  a  ^tlstinct  idea  without  the  aid  of  ex- 
traneous proof  of  some  kind  is  open  at  the  trial  to  parol  proof,  in  order  to 
show  the  design  and  purpose  <xt  the  parties  when  It  was  delivered." 

Parol  evidence  was  therefore  properly  admitted  in  the  case  at  bar 
to  show  what  the  agreement  really  was  between  th^e  parties.  The 
plaintiff  gave  evidence  tending  to  show  that  the  agreement  was  to 
furnish  125  to  150  hats  of  various  kinds  and  values,  of  which  63 
were  to  be  much  more  costly  than  the  rest,  and  that  an  average 
price  at  $22  was  fixed ;  that  they  were  to  be  paid  for  one  half  on 
delivery  and  the  remaining  half  to  be  applied  to  the  advertising 
contract ;  that  he  was  not  permitted  to  have  the  designs  so  as  to 

Digitized  byCjOOQlC 


588  94  NEW  YORK  SUPPLEMENT  (Sur.   Ct. 

and  128  New  York  State  Reporter 

make  the  hats  of  lesser  value,  and  that  he  was  not  paid  on  delivery 
for  the  63  hats,  nor  at  any  time,  though  often  promised  payment; 
and  that  after  this  breach  on  defendants'  part  he  countermanded 
the  order  for  advertising,  and  brought  suit  for  the  hats  delivered, 
as  for  goods  sold  and  delivered,  upon  the  quantum  meruit. 

Defendants  claim  that,  having  proved  the  written  instrument, 
plaintiff  is  not  entitled  to  recover  upon  the  complaint  in  suit.  In 
Baumann  v.  Manhattan  Consumers'  Brew.  Co.,  97  App.  Div.  470,  89 
N.  Y.  Supp.  1088,  the  court  held  that  where  the  complaint  counts 
upon  a  special  contract,  and  the  plaintiff  fails  in  establishment  of 
the  same,  but  does  show  that  in  fact  services  were  rendered,  he  may 
recover  upon  a  quantum  meruit.  If  he  can  recover,  though  he  has 
pleaded  the  contract,  he  certainly  can  recover  when  he  sues  directly 
on  the  quantum  meruit,  and  shows  the  breach  by  defendant. 
Wright  V.  Reusens,  133  N.  Y.  305,  31  N.  E.  215,  holds  that  when, 
by  the  default  of  the  defendant  in  making  payments,  performance 
was  prevented  by  the  plaintiff,  he  may  recover  in  a  proper  action 
the  value  of  the  work  performed  and  the  materials  furnished.  Mr. 
Justice  Bischoff,  writing  the  opinion  of  the  General  Term  of  the 
Common  Pleas  in  Purdy  v.  Nova  Scotia,  M.  R.  &  I.  Co.,  11  Misc. 
Rep.  406,  32  N.  Y.  Supp.  157,  said: 

"An  action  to  recover  upon  a  quantum  meruit  for  the  work  actually  done, 
and  the  materials  actually  furnished,  will  He  against  one  who  has  waived  or 
prevented  full  p^formance  of  an  express  contract  for  services  by  the  other 
of  the  contracting  parties.  In  such  an  action  proof  of  the  express  contract 
is  relevant  and  material,  as  bearing  on  the  measure  of  damages.  The  proof 
therefore  does  not  necessarily  change  the  cause  of  action." 

To  the  same  eflFect,  Simmons  v.  Ocean  Causeway,  21  App.  Div. 
30,  47  N.  Y.  Supp.  360;  O'Dwyer  v.  Smith,  38  Misc.  Rep.  136,  77 
N.  Y.  Supp.  88. 

As  the  case  was  properly  brought,  and  the  evidence  objected  to 
properly  admitted,  the  verdict  of  the  jury  was  warranted,  and  the 
motion  is  denied.  Judgment  may  be  entered  on  the  verdict,  with 
5  per  cent,  allowance.  Stay  of  10  days  after  entry  thereof,  and  30 
days  to  make  a  case. 

Ordered  accordingly. 


In  re  STOCUM'S  WILL. 

(Surrogate's  Ck>urt,  Steuben  County.    June  8,  190S.) 

Wills— Pbobats— Issues— Decision  or  Subrogate. 

By  the  express  provisions  of  Oode  Civ.  Proc.  fi  2624,  If  a  party  expressly 
puts  in  Issue  before  the  surrogate  the  validity,  construction,  or  effect  of 
any  disposition  of  personalty  in  a  will,  the  surrogate  must  determine  it 
on  decree,  if  the  will  be  admitted  to  probate. 

SAifs—CoNSTBUcnoN—REicAiN DEBS— Time  of  Vesting. 

Where  testator's  will  gave  personalty  to  the  executors  in  trust  to  pay 
the  profits  to  the  use  and  benefit  of  a  certain  daughter  so  long  as  she 
should  live,  title  did  not  vest  in  the  persons  named  as  remaindermen  mitil 
the  daughter's  deatli. 
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8.  Samb— Meaning  of  Wobds— "GBANDCHn^DBSN." 

Where  testator  made  derlses  to  the  grandchildren  of  his  sons,  testator 
being  at  the  time  80  years  of  age  and  having  no  great-grandchildren,  but 
having  grandchildren,  of  whom  he  was  extremely  fond,  the  word  "grand- 
children" should  be  construed  to  mean  testator's  grandchildroL 

4.  Sams— SuBvivoBSHip. 

Where  testator  gave  personalty  to  trustees  to  hold  and  pay  the  Income 
to  a  certain  daughter  for  life,  on  her  death  the  trust  to  be  divided  between 
specified  persons,  only  those  surviving  at  the  date  of  the  death  of  the 
daughter  for  whonk  the  trust  was  created  took  under  the  will. 

6.  Sake— Taking  Peb  Oapita. 

Where  testator's  will  created  a  trust  in  favor  of  a  daughter,  and  pro- 
vided that  on  her  death  the  corpus  should  be  divided  among  specified  chil- 
dren, the  survivors  took  per  capita,  and  not  per  stirpes. 

[Ed.  Note.— For  cases  in  point,  see  vol.  40,  Cent  Dig.  Wills,  if  1143-1152.] 

0.  Same— GoDiciii— Revocation  of  Devise— Conditions— Yai^iditt. 

Where  testator  made  a  devise  to  one  of  his  sons,  but  by  a  codicil  pro- 
vided that.  If  such  son  should  present  any  claim  against  the  estate,  the 
devise  should  be  revoked,  the  codicil  was  not  void  on  its  face,  but  would 
be  void  in  case  of  presentation  of  a  valid  claim  by  the  son. 

Proceedings  for  the  probate  of  the  last  will  of  John  O.  Stocum, 
deceased.  Decision  of  the  surrogate  on  issues  raised  by  Frank  L. 
Stocum. 

Testator  died  February  5,  1006,  leaving  a  last  will  executed  July  18,  1904, 
and  codicil  executed  November  4,  1904.  The  material  clauses  of  will  are  as 
follows : 

**3rd.  The  rest,  residue  and  remainder  of  my  property  real  and  personal 
I  give  devise  and  bequeath  unto  my  executor  hereinafter  named  In  trust  for 
the  following  uses  and  purposes:  From  the  personal  property  aforesaid  he 
shall  pay  all  my  lawful  debts  and  funeral  expenses  and  also  any  mortgage 
there  may  be  outstanding  and  unpaid  upon  any  of  my  real  estate  and  upon 
the  lot  known  as  the  'Shoe  Factory  Lot'  In  Bath  by  me  recently  conveyed 
unto  Eva  Stocum  Ida  Stocum  and  Catherine  Chapman,  provided  and  upon 
condition  that  the  said  lot  be  owned  by  them  at  the  time  of  my  decease.  Such 
as  shall  remain  of  the  said  rest  and  residue  of  my  property,  my  trustee  shall 
manage,  possess,  control  and  invest,  and  the  rents  Issues,  profits  and  income 
therefrom,  after  the  payment  of  taxes,  insurance  and  necessary  repairs,  shall 
be  paid  to  or  expended  by  my  said  trustee  for  the  use  and  benefit  of  my 
daughter,  Ruby  Stocum,  so  long  as  she  shall  live. 

"4tlL  Upon  her  death  the  said  trust  estate  shall  be  divided  equally  among 
my  son  Frank  L.  Stocum  and  the  surviving  grandchildren  of  my  sons,  John 
Ij.  Stocum  and  James  D.  Stocum  and  my  daughter  Catherine  Chapman,  share 
and  share  alike." 

The  codicil  contained  these  clauses : 

"Whereas,  I  have  been  Informed  that  Frank  L.  Stocum,  my  son,  claims  to 
have  some  just  demand  against  my  estate,  which  demand  is  unjust  and  with* 
out  foundation,  and 

''Whereas,  I  have  requested  him  to  present  to  me  for  settlement  such  de- 
mand and  he  having  refused  and  failed  so  to  do; 

"Now,  Therefore,  if  the  said  Frank  L.  Stocum  shall,  after  my  decease,  pre- 
sent or  make,  any  claim  or  demand  of  any  name  or  nature  against  my  estate, 
or  property'  or  devisees,  for  payment,  then,  and  tn  that  event,  I  revoke  the 
Second  subdivision  of  my  said  will  whereby  I  have  bequeathed  to  him  cer- 
tain household  furniture  and  goods  which  are  particularly  described  therein ; 
and  I  do  further  revoke  the  bequest  to  him  contained  in  the  Fourth  subdivi- 
sion of  my  said  will  whereby  be  is  given  a  share  of  the  rest,  residue  and 
remainder  of  my  property,  and  in  that  event  the  property  and  property  inter- 
ests so  bequeathed  to  him  by  the  said  second  and  fourth  subdivisions  I  be- 
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queath  unto  my  ezecator  in  trust  to  pobmm  and:  o»iitrsft  tte  waam-  audi  pajr 
tiHe  Income  therefrom,  after  deducting-  the  taxes,  insnranoe  and  necessary 
repairs^  unto  my  said  daughter  Ruby  S^ocum,  so  longr  as  she  shall  live  and 
upon  her  death  I  bequeath  and  demise-  the  same  UBto>  tbe  aundflBg'  grand 
children  of  John  L.  Stocum  and  James  B.  Stocom  and  my  darashter  Catherine 
Chapman  share  and  share  alike.  In  case,  however,  the  said  Frank.  L.  Stoenm 
shall  present  no  claim  or  demand  against  my  said  estate^  then,  it  la  my  will 
that  the  devises  and  bequests  for  his  benefit  contained  in  tiie  will  aforesaid 
shall  remain  of  full  force  and  effect,  but  not  otherwise." 

From  the  findings  of  fact  It  appears  that  testator  at  the  time  of  execution 
of  will  was  over  79  years  old,  and  in  feeble  health;  that  he  had  no  great- 
grandchildren either  at  the  time  of  the  execution  of  the  wilt  and  codicil  or 
time  of  death;  that  at  the  time  of  the  execntion  of  the  will  and  codicil  his 
son  John  L.  had  two  children,  both  nniiiaTried>  and  under  21  years  of  age ; 
his  son  James  D.  had  six  children,  two  of  whom  were  25<  and  28  year»  old, 
respectively,  and  the  rest  undo:  agOt  all  ef  whom,  were  unnarried;  hia  daugh- 
ter Catherine  had  two  children — a  son,  24  years  old,  and  daughter  under  age — 
both  unmarried;  and  Ruby  was  30  years  old  and  Frank  L.  younger  than 
her.  It  also  appeared  that  testator  was  very  fond  of  his  children's  children, 
and  there  was  no  ill  feeling  between  him  and  them;  and  that  during  the 
year  1904  testator  and  his  son  Frank  L.  bad  some  unpleasant  relations,  and 
that  at  the  time  of  the  execution  of  the  codicil  father  and  son  were  not  upon 
best  of  terms.  There  was  no  proof  whether  or  not  the  said  Frank  L.  Stoenm 
bad  any  valid  <daim  against  the  estato  ol  testator;  or  whether  th»  codicil  was 
made  under  any  false  or  erroneous  av  illHM«c^ved.  knoirledgpL  or  iaiireafllon. 
that  the  testator  did  not  owe  Frank  L.  anything. 

James  McCall,  for  executor  petitioner. 

Thomas  Shannon,  for  Frank  L.  Stoenm. 
♦ 

WHEELER,  S.  In  this  proceeding,  Frank-  L.  ^ocrnn  haa  ex- 
pressly put  in  issue  before  the  surrogate  the  construction  of  the  will 
o£  said  testator  so  far  as  it  affects  the  disposition  oi  his  persooal 
property.  Testator  vras  a  resident  of  the  state  at  the  time  the  wrll 
and  codicil  were  made  and  at  the  time  of  his  death,  and  the  said  will 
and  codicil  were  executed  within  the  state,,  and  under  section  2624;, 
Code  Civ.  Proc,  the  surrogjate  has  jurisdiction,  and  power  to  deter- 
mine the  question  thus  put  in  "issue  upon  rendering  a  decree  proving 
and  probating  the  said  will.  It  is  not  claimed  that  the  third  clause 
of  the  will  does  not  create  a  valid  trust,  and  I  decide  thai  the  trust 
mentioned  in  the  said  clause  is  valid,  and  vests  the  title  of.  the  per- 
sonal property  therein  nuentioned,  after  the  payment  of  the  expenses 
of  administration,  funeral  expenses,  and  debts,  in  the  executor  in 
trust,  and  that  title  remains  in  the  said  executor  in  trust  during  the 
natural  lifetime  of  Ruby  Stocum,  and  that  the  title  to  the  remainder 
of  the  said  personal  property  will  not  vest  in  the  persons  or  any  of 
the  persons  mentioned  in  subdivision  4  of  the  said  will  until  the 
death  of  the  said  Ruby  Stocum.  In  holding  that  the  title  does  not 
vest  until  then  I  follow  Bisson  et  al.  v.  West  Shore  R-  R-  Co.,  143 
N.  Y.  125,  38  N.  E.  104;  Vincent  et  al.  v.  Newhouseet  al.,  8a  N.  Y. 
505.  r  further  decide  by  clause  4  of  the  said  will  the  testator,  in 
mentioning  surviving  grandchildren  of  his  sons  John  L.  Stocum, 
James  D.  Stocum,  and  of  his  daughter  Catherine  Chapman,  meant 
not  their  grandchildren,  but  their  children,  being  his  grandchildren^ 
and  that  in  the  codicil  to  his  said  last  will,  where  he  again  mentioned 
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the  stHTiving  grandchildren  of  the  said  John  L.  Stocum,  James  D. 
Stocum,  and  <rf  his  daughter  Catberme  Chapman,  he  meant  their 
children,  his  grandchildren.  At  the  time  he  made  this  will  and  codi- 
cil the  testator  was  over  80  y^ears  of  age,  and  was  in  feeble  health,  and 
died  shortly  thereafter.  He  had  no  great-grandchildren,  and  he  must 
in  the  natnre  of  things,  have  believed  that  he  would  not  have  any 
great-graadchildren,  and  therefore  he  could  have  no  affection  for 
them ;  but,  o»  the  contrary,  he  did  have  grandchildren,  who  were 
the  children  of  John  L.  Stocum  and  James  D.  Stocum  and  of  Mrs. 
Chapman.  These  grandchildren  he  was  very  fond  of,  and  it  is 
unreasonable  to  assume  or  believe  that  he  intended  his  great- 
grandchildren, who  did  not  exist,  and  might  never  exist ;  and  it  is 
reasonable,  and  in  the  nature  of  things,  that  he  meant  his  own 
grandchildren,  whom  he  knew  and  loved.  The  general  rule  is  that 
for  the  purpose  of  determining  the  object  of  the  testator's  bounty 
the  court  may  inquire  into  every  material  fact  relating  to  the  per- 
son who  daims  to  be  interested  in  the  will,  a«d  into  the  circum- 
stances of  the  testator,  and  of  his  family  and  affairs,  for  the  purpose 
of  enabling  the  court  to  identify  the  person  intended  by  the  testator. 
Stuart  v.  Brown,  11  App.  Div.  49«,  42  N.  Y.  Supp.  365.  While  there 
was  no  ambiguity  about  the  legatees  on  the  face  of  the  will  or 
codicil,  yet  there  is  proof  that  there  were  no  persons  m  existence 
answering  to  the  name  and  description  of  his  great-grandchildren. 
Therefore  there  is  an  ambiguity  arising  de  hors  the  will  from  the 
fact  that  the  great-grandchildren  do  not  come  within  the  full  desig- 
nation of  the  legatees,  and  this  is  a  latent  ambignity,  which  is  ad- 
missible to  be  removed  by  extrinsic  evidence,  atnd  recourse  may  be 
had  to  parol  evidence.  In  no  case  is  the  bequest  to  be  deemed  void 
as  for-  uncertainty  as  to  the  person,  provided  the  person  intended 
can  be  identified  by  any  competent  evidence.  Stuart  v.  Brown, 
supra.  As  stated  in  this  case,  there  are  no  great-grandchildren, 
but  there  are  grandchildren,  and  the  case  is  quite  similar  to  that  of 
In  re  Davis  (R.  I.  1896)  35  Atl.  1046.  In  that  case  the  testator 
gave  $1,000  "to  such  of  my  three  nieces,  the  daughters  of  my  de- 
ceased sister,  Mary,  of  Dublin,  as  shall  survive  me,  and  their  re- 
spective heirs,  executors,  and  administrators,"  and  it  was  shown 
that  the  sister  mentioned  had  no  daughters,  but  had  three  grand- 
daughters, and  that  these  facts  were  known  to  the  testator  and  to 
the  draftsman.  The  court  said:  "While  this  fact  makes  it  most 
surprising  that  the  will  should  have  been  drawn  as  it  was,  it  also 
shows  that  the  testator  did  not  intend  them,  and  that  there  must 
have  been  a  mistake  in  the  description ;  and  that  it  is  also  well  said 
that  a  misnomer  of  a  legatee  or  devisee  is  immaterial  if  the  person 
intended  can  be  identified  by  the  description  in  the  will.**  And 
after  saying  that  the  testator  had  another  sister,  but  she  had  only 
one  daughter,  the  court  goes  on  to  say,  "There  are  only  three  per- 
sons who  could  answer  to  the  description,  and  therefore  the  legacy 
belonged  to  the  grandnieces  of  the  testator."  There  are  many  cases 
where  the  court  has  transposed  words  and  also  inserted  words  in 
the  will  while  construing  the  same  for  the  purpose  of  carrying  out 
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what  the  court  considered  the  intent  of  the  testator.  See  Ex  parte 
Hornby,  2  Bradf.  Sur.  420;  Smith  v.  Smith,  1  Edw.  Ch.  189. 

I  also  decide  that  of  the  persons  mentioned  in  clause  4  of  the  said 
will  only  those  surviving  at  the  date  of  the  death  of  Ruby  Stocum 
take  under  said  clause,  and  those  who  may  die  before  the  date  of 
her  death  get  nothing.  The  said  personal  property  mentioned  in 
said  trust  vests  at  the  date  of  the  death  of  Ruby  Stocum  in  only 
those  surviving,  who  are  mentioned  in  said  clause  4.  In  deciding 
thus  I  follow  Vincent  et  al.  v.  Newhouse  et  al.,  supra ;  Bisson  et  al. 
v.  West  Shore  R.  R.  Co.,  supra.  I  further  decide  that  those  men- 
tioned in  said  clause  4  who  shall  be  the  survivors  of  the  said  Ruby 
Stocum  will  not  take  the  said  personal  property  per  capita,  but  per 
stirpes — that  is,  Frank  L.  Stocum,  if  living,  one  share;  the  chil- 
dren of  James  D.  Stocum  living  another  share,  equally  between 
them ;  the  children  of  John  L.  Stocum  then  living  another  share, 
equally  between  them;  and  the  children  of  Catherine  Chapman 
another  share,  equally  between  them.  In  deciding  thus  I  follow 
Ferrer  et  al.  v.  Pyne  et  al.,.81  N.  Y.  282;  Vincent  et  al.  v.  Newhouse 
et  al.,  83  N.  Y.  505;  Clark  v.  Lynch,  46  Barb.  68. 

I  also  decide  that  where  the  testator  in  his  codicil  used  the  words 
"surviving  grandchildren  of  my  sons.  John  L.  Stocum,  James  D. 
Stocum,  and  my  daughter  Catherine  Chapman,  share  and  share 
alike,"  he  meant  the  same  as  I  have  decided  that  the  said  words 
meant  in  clause  4  of  the  said  will. 

I  also  decide  that  the  clause  in  the  codicil  which  attempts  to  re- 
voke the  second  subdivision  and  the  fourth  subdivision  of  the  said 
will  so  far  as  it  bequeaths  personal  property  to  Frank  L.  Stocum, 
is  not  void  upon  its  face,  but  that  if  hereafter  it  shall  appear  that 
if  the  said  Frank  L.  Stocum  had  a  valid  claim  existing  against  the 
testator,  then  under  Case  of  Vandevort,  17  N.  Y.  Supp.  316,  and  68 
Hun,  612,  that  portion  of  the  said  codicil  will  be  void.  I  decide  that 
the  personal  estate  mentioned  in  the  fourth  clause  of  the  said  will 
did  not  vest  in  Frank  L.  Stocum,  absolutely  or  otherwise,  at  the 
death  of  the  testator. 

I  find  and  decide  that  the  said  will  and  codicil  were  duly  executed : 
that  the  testator  at  the  time  of  executing  the  same  was  in  all  re- 
spects competent  to  make  a  will,  and  not  under  any  restraint ;  and 
I  direct  a  decree  to  be  made  and  entered  admitting  the  said  will 
and  codicil  to  probate  as  a  will  valid  to  pass  personal  and  real 
property,  and  considering  the  said  will  and  codicil  in  accordance 
with  this  decision. 

This  proceeding  held  open  for  the  making  and  entry  of  such  de- 
cree, and  for  the  granting  of  costs  and  allowances,  and  the  question 
of  costs  and  allowances  reserved  to  be  heard  by  the  surrogate  on 
the  application  of  either  party  on  at  least  two  days'  notice  to  the 
other. 
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GIBSON  Y.  WIDMAN. 
(STupreme  Court,  Appellate  Diyialon,  Firat  Department    July  7, 10Q5.) 

ReFEBENCK— ACCOURTINO. 

In  an  action  for  an  accounting,  a  reference  to  hear  and  determine  the 
issues  cannot  be  ordered  prior  to  the  entry  of  an  interlocutory  judgment 
providing  for  an  accounting. 

Appeal  from  Special  Term. 

Action  by  May  M.  Gibson  against  Emil  Albert  Widman.  From 
an  order  of  reference,  defendant  appeals.     Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  HATCH,  McLAUGHLIN, 
PATTERSON,  and  INGRAHAM,  JJ. 

Ralph  Wolf,  for  appellant. 

William  W.  Wingate,  for  respondent. 

PER  CURIAM.  This  action  being  for  an  accounting,  a  refer- 
ence to  hear  and  determine  the  issues  cannot  be  ordered  prior  to 
the  entry  of  an  interlocutory  judgment  providing  for  an  accounting. 
If  the  parties  are  entitled  to  such  an  interlocutory  judgment  upon 
the  pleadings,  that  relief  can  be  granted  by  motion,  and  a  proper 
interlocutory  judgment  entered.  •  An  accounting  may  then  be  taken 
before  a  referee. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  denied,  with  $10  costs. 


CERRO  DE  PASCO  TUNNEL  &  MINING  CO.  T.  HAGGIN. 

(Supreme  Court,  Appellate  Diylsion,  First  Department    July  7, 1005.) 

Libbi^—ComfUlInt— Causes  of  Action— Indefiniteness. 

Where  a  count  for  libel  alleged  tbat  defendant  composed  and  published 
at  specified  places  prior  to  a  certain  date  the  matter  complained  of,  a 
motion  to  compel  plalntiir  to  state  separately  and  number  his  several 
causes  of  action  if  he  relied  upon  several,  and  to  make  the  complaint 
more  definite  and  certain  if  he  intended  to  rely  only  on  one  publication, 
should*  have  been  granted. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Cerro  de  Pasco  Tunnel  &  Mining  Company  against 
James  B.  Haggin.  From  an  order  denying  a  motion  to  compel 
plaintiff  to  separately  state  and  number  its  causes  of  action,  or  to 
make  the  complaint  more  definite  and  certain,  defendant  appeals. 
Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  HATCH,  McLAUGHLIN, 
PATTERSON,  and  INGRAHAM,  JJ. 

C.  P.  Williamson,  for  appellant. 
J.  Delahunty,  for  respondent. 

PATTERSON,  J.  This  is  an  appeal  from  an  order  denying  the 
defendant's  motion  to  compel  the  plaintiff  to  state  and  number  sep- 
arately several  causes  of  action  which  the  defendant  insists  are  in* 
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eluded  in  eaeh  of  two  subdivisions  of  the  complaint,  or  to  make  the 
allegations  of  the  complaint  more  definite  and  certain.  The  action 
is  brottg^it  to  recover  damages  for  libel  and  for  slander.  As  the 
complaint  is  drawn,  it  is  alleged  for  a  first  cause  of  action : 

"That  heretofore,  and  prior  te  the  1st  day  of  January,  IdOo,  at  dirers  times, 
the  defendant  malldottsly  composed  and  caused  to  be  composed  and  pub- 
lished concerning  the  plaintiff,  at  the  city  of  New  TLatk  aoid  at  the  eity  of 
London,  England,  and  elsewhere,  the  false  and  defamatory  matter  following, 
to  wit :  The  'Cerro  de  Pasco  Tunnel  &  Mining  Oompany  CBoeaEiidiig  the  plain- 
tiff herein)  is  a  fafce  eancem.  It  is  a  strike  against  me  (meaning  the  defaD<l- 
ant)  and  my  associates.  The  Cerro  de  Pasco  Tunnel  &  Mining  Company 
has  no  property,  and  it  has  no  mines,  and  is  a  fraud  on  tliose  who  hare  been 
induced  to  buy  its  stock.  It  is  a  fake  concern.  Its  elOcers  are  fraads,  black- 
mailers, and  liars,  and  had  published  false  startements  about  the  flnancial 
condition,  alleged  property  rights,  and  business  of  the  plaintiff,  and  the  pur- 
pose of  the  company  is  to  blackmail  me  and  my  associates  as  owners  of  mines 
in  Peru.' " 

For  ar  second  cause  o£  actioa,  it  is  alleged  in  the  conaptaant  as  fol- 
lows: 

'That  at  mvers  times  prior  to  the  let  day  of  JaaBsary,  1905,.  in.  the  city  of 
New  York  and  elsewiiere,.  the  defendlant,.  ia  the  preseneer  and.  beaciag  of  diTer& 
persona^  maliciously  spoke  concerning  the  plaintiff  the  falae  and  defamatory 
words  following,  to  wit:  The  'Cerro  de  Pasco  Tunnel  &  Mining  Company 
(meaning  the  plaintiff  herein)  is  a  fake  concern.  It  is-  a  steilce  agahist  noe* 
(meaning  the  defendant)  and  my  associates.  The  Gerro  de  Pisco  Tuonel  Ml 
Mining  Company  has  no  property,  aad  it  hta  bo  mines,  aad  !»•  a  f laad  on  those 
who  have  been  induced  to  bay  ijts  stock.  It  la  a  fake  concern.  Its  officers 
are  frauds,  blackmailers,  and  liars  and  had  published  false  statements  about 
the  financial  condition,  alleged  property  rights,  and  business  of  the  plaintiff, 
and  the  purpose  of  the  company  is  to  btacftmail  me  and  my  associates  as  own- 
ers of  mines  in  Peru.*  " 

The  criticism  of  this  complaint  is  that  several  causes  of  action 
for  libel  are  stated  in  the  count  for  libel,  and  several  causes  of  action 
for  slander  in  the  slander  count,  or  that  if  a  single  pubJication  is- 
relied  upon  in  the  first  cause  of  actioo>  ajid  a  simgle  defamatory  ut- 
terance in  the  second  cause  of  action,  the  complaint  should  have 
been  made  more  definite,  and  its  allegations  rendered  certain.  On 
the  other  hand,  it  is  claimed  that  but  one  cause  of  action  is  set  forth 
in  each  count. 

It  seems  to  us  that  the  criticism  made  of  the  complaint  is  well 
founded.  In  the  count  for  libel  there  is  no  specific  date  mentioned 
of  the  publication  of  the  alleged  defamatory  matter.  It  is  said  that 
the  defendant  composed  and  published  it  at  the  city  of  New  York 
and  at  the  city  of  London,  England,  and  elsewhere,  prior  to  the  1st 
day  of  January,  1905 ;  but  when  prior  to  that  date  is  not  made  to 
appear.  Each  publication  would  constitute  a  separate  cause  of  ac- 
tion. If  but  one  specific  date  had  been  mentioned,  that  would  pos- 
sibly have  sufficed,  and  the  statement  that  at  divers  other  times  the 
libelous  matter  was  composed  and  published  might  have  been  re- 
garded as  redundant.  Such  was  the  rule  in  the  case  of  Gray  v. 
Nellis,  6  How.  Prac.  290,  which  is  relied  upon  in  support  of  the 
order  appealed  from.  In  that  case,  which  was  an  action  of  slander, 
the  plaintiflF  set  forth  the  speaking  of  the  words  at  a  time  and  place 
certain,  and  alleged  that  the  defendant  on  divers  days  and  times  be- 
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twcen  that  day  and  the  comtnenccment  of  the  action  spoke  the  same 
words;  and  it  was  held  on  demurrer  that  the  complaint  was  suf- 
ficient, inasmuch  as  it  named  a  precise  day,  and  that  the  other  al- 
legation was  redundant.  If  the  plaintiff  in  this  action  intended  to 
sue  upon  one  publication  only,  the  time  and  place  should  have  been? 
stated  at  which  it  was  made.  These  remarks  as  to  the  count  in  libel 
control,  so  far  as  they  are  applicable,  the  count  in  slander. 

The  motion  should  have  been  granted,  and  the  plaintiff  should 
have  been  required  to  state  separately  and  number  his  several 
causes  of  action,  if  he  relies  upon  several  causes  of  action  arising; 
out  of  the  matters  contained  in  each  count,  or,  if  he  does  not,  and 
intends  to  sue  only  upon  one  publication  and  upon  one  defamatory 
utterance,  he  should  make  his  complaint  more  definite  and  certain.. 

The  order  must  be  reversed  and  the  motion  granted  in  the  man- 
ner above  indicated,  with  costs  and  disbursements  of  this  appeal^ 
and  $10  costs  of  the  motion.    All  concur. 


MAGGIO  v.  OCEAN  VIEW  CEMETERY  et  aL 
(Supreme  Court,  Appellate  Term.    June  22,  1905.) 

1.  ApPEAI;— RB00ftD—OOMFX.ICT   WITH   ClEBK'B   RETUBn. 

Where  tliere  is  a  palpable  mtetake  In  tlie  clerk's  retoni,  the  reeltals 
oX  tbe  record  muat  prevail. 

2.  MuNiciFAi*  CouBT— Judgments— Time  op  RKin>nToiv. 

Where  a  case  in  tbe  Municipal  Court  was  closed  on  January  80th,  and 
no  legal  stipulation  was  entered  Into  between  the  parties  to  extend  the 
time  within  which  to  render  Judgment,  but  defendant's  attorney  alone 
stipulated  to  extend  the  time  to  B'ebroary  28th,  and  later  to  March  10th,. 
whereas  plalntiflTs  attorney  expressly  requested  the  justice  to  render 
judgment  within  the  statutory  time,  a  Judgment  rendered  on  March  8th 
was  void  under  Municipal  Court  Act,  Laws  1902,  p.  1557,  c.  580,  fi  230^. 
requiring  the  court  to  render  Judgment  within  14  days  from  the  time  of 
the  submission  of  the  cause. 

Appeal  from  Municipal  Court,  Borougli  of  Manhattan,  Fourth 
District. 

Action  by  Louis  Maggio  against  the  Ocean  View  Cemetery  and 
St.  Agnes  Cemetery.  From  a  judgment  for  defendants,  plaintiff 
aoDeals.     Reversed. 

Argued  before  SCOTT,  P.  J.,  and  DUGRO  and  MacLEAN,  JJ. 

G.  L.  Maggio,  for  appellant. 
Herbert  H.  Walker,  for  respondents. 

MacLEAN,  J.  The  plaintiff,  as  assignee,  sought  to  recover 
wages  upon  a  contract  for  work,  labor,  and  services  performed,  and 
damages  for  a  breach.  From  the  judgment  rendered  in  favor  of  the 
defendants,  the  plaintiff  appeals,  and,  among  other  objections,, 
raises  the  question  of  jurisdiction  of  the  court  below  to  render  this 
judgment. 

The  return  made  by  the  clerk  recites  that  the  cause  was  tried  on: 
February  28,  1906,  as  also  that  the  summons  was  issued  on  Cktc^erQJp 
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3,  1905.  Where  there  is  palpable  mistake,  the  record  must  prevail, 
and  the  record  herein  discloses  that  the  case  was  closed  and  deci- 
sion reserved  on  January  30,  1905,  apd  that  thereafter  no  legal  stip- 
ulation was  entered  into  between  the  parties  to  extend  the  time  of 
the  trial  justice  within  which  to  render  judgment.  All  that  appears 
is  that  the  attorney  for  the  defendants  alone  stipulated  first  to  ex- 
tend the  time  to  February  28th,  and  later  to  March  10th,  while  by 
letter  attached  to  the  record,  and  dated  February  11th,  the  attorney 
for  the  plaintiff  expressly  requested  the  trial  justice  to  render  judg- 
ment within  the  statutory  time.  The  judgment,  having  been  ren- 
dered on  March  8,  1905,  was  not  within  the  time  fixed  by  section 
230  of  the  Municipal  Court  Act,  Laws  1902,  p.  1557,  c.  580,  and  so 
void.  Lambert  v.  Salomon,  28  Misc.  Rep.  562,  59  N.  Y.  Supp.  676. 
Judgment  reversed,  with  costs  to  the  appellant.    All  concur. 


MORRISET  y.  BBRMAN  et  a]. 
(Supreme  Court,  Appellate  Term.    June  28,  1905.) 

PABTNEBSHP^DlBSOLXnnon— LlABIUTT  FOB  DXBTS. 

Where  creditors  of  a  partnership  have  notice  of  its  dissolution  and  the 
continuation  of  the  business  by  one  of  the  partners  assuming  the  debts, 
the  continuing  partner  is  primarily  liable  for  the  partnership  debts,  and 
the  individual  estate  of  the  retirixig  partner  can  only  be  resorted  to  after 
the  creditor  has  exhausted  his  remedy  against  the  continuing  partner. 

Greenbaum,  J.,  dissenting. 

Appeal  from  City  Court  of  New  York. 

Action  by  John  Morrisey  against  Samuel  Berman  and  another. 
From  a  judgment  in  favor  of  defendants,  plaintiff  appeals.  Modi- 
fied. 

Argued  before  SCOTT,  P.  J.,  and  LEVENTRITT  and  GREEN- 
BAUM, JJ. 

Alexander  Pfeiffer,  for  appellant. 

Abraham  A.  Berman,  for  respondents. 

SCOTT,  P.  J.  This  action  was  brought  against  two  defendants, 
Charles  Cohen,  who  defaulted,  and  the  respondent  Berman,  upon 
a  promissory  note  made  by  them  while  copartners.  Berman  plead- 
ed, and  it  was  so  proven,  that  after  the  making  of  the  note  the  co- 
partnership between  himself  and  Cohen  had  been  dissolved;  that 
the  assets  had  been  taken  over  and  the  copartnership  liabilities  as- 
sumed by  Cohen ;  and  that  notice  of  such  dissolution,  taking  over, 
and  assumption  had  been  given  to  plaintiff.  It  was  also  alleged, 
but  not  proven,  that  plaintiff,  with  knowledge  of  these  facts,  and 
without  the  consent  of  the  defendant  Berman,  had  extended  the 
time  of  payment  of  the  note,  thereby  discharging  this  respondent 
from  liability  thereon.  The  learned  justice  held,  as  matter  of  law, 
that  the  dissolution  of  the  firm,  and  the  taking  over  by  one  partner 
of  all  the  copartnership  assets,  and  his  assumption  of  the  firm  lia- 
bilities, notice  thereof  having  been  given  to  the  plaintiff,  cast  upon 
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him  the  obligation,  as  a  firm  creditor,  to  look  primarily  to  the  part- 
ner who  took  over  the  assets  and  assumed  the  debts,  and  that  the 
retiring  partner  might  not  be  proceeded  against  until  the  plaintiff 
had  pursued  and  exhausted  his  remedy  against  the  continuing  part- 
ner. The  necessary  exception  having  been  taken,  the  question  pre- 
sented by  this  appeal  is  the  correctness  of  the  ruling  of  the  learned 
trial  justice.  The  well-established  rule  respecting  the  relative  lia- 
bilities after  dissolution  of  persons  who  have  been  members  of  a 
partnership  is  well  stated  in  U.  S.  National  Bank  v.  Underwood,  2 
App.  Div.  342,  37  N.  Y.  Supp.  838,  as  follows : 

"It  is  not  to  be  disputed  that  when  a  firm  is  dissolved,  and  one  of  the  part- 
ners takes  the  assets  and  assumes  the  llablUtles,  the  other  partner  occupies 
thereafter  the  position  of  a  surety,  not  only  between  the  partners  themselves, 
but  as  to  all  others  who  have  had  dealings  with  the  firm  to  whom  notice  of 
the  new  contract  has  been  brought" 

It  has  accordingly  been  frequently  held  that  if  a  firm  creditor, 
under  such  circumstances,  gives  a  valid  extension  of  credit  to  the 
continuing  partner,  without  the  consent  of  the  retiring  partner,  he 
thereby  absolves  the  latter  from  obligation  upon  the  indebtedness. 
Such  absolution  can  only  result  from  the  creation,  by  the  dissolu- 
tion and  notice,  of  a  relation  analogous  to  that  of  principal  and 
surety  between  the  continuing  and  retiring  partner;  a  relation 
which  the  firm  creditor,  having  notice,  is  bound  to  recognize  and 
respect.  It  must  also  follow,  as  a  consequence  of  the  creation  of 
this  relation,  upon  the  plainest  principles,  that  the  creditor  must 
first  prosecute  his  remedy  against  the  principal,  before  he  may  have 
recourse  to  the  surety.  But  it  is  said  that  the  creation,  in  the  man- 
ner described,  of  the  relatiori  of  principal  and  surety  as  between 
the  debtors  themselves,  does  not  in  any  manner  alter  or  modify 
the  original  contract  or  the  common  liability ;  that  that  remains  an 
unchanged  fact,  and  may  be  enforced  as  freely  and  perfectly  as 
ever  against  all  the  debtors.  Palmer  v.  Purdy,  83  N.  Y.  144.  A  con- 
sideration of  the  obligation  arising  out  of  copartnership  debts  will 
make  it  readily  apparent  that  the  rule  applied  by  the  learned  court 
below  does  not  in  any  degree  alter  or  modify  the  original  contract. 
The  assets  of  the  firm  are  the  primary  fund  for  the  payment  of  part- 
nership debts,  and  even  in  the  case  of  a  going  partnership  recourse 
must  first  be  had  to  the  partnership  assets  before  satisfaction  can 
be  sought  out  of  the  individual  property  of  partners.  True,  in  such 
a  case,  all  the  partners  are  sued,  but  this  is  because  they  all  have, 
in  legal  contemplation,  the  possession  and  ownership  of  the  part- 
nership assets.  It  is  therefore  both  logical  and  just  that,  after  a 
dissolution  in  which  one  partner  has  taken  all  the  assets  and  as- 
sumed the  payment  of  all  the  debts,  recourse  should  first  be  had 
to  the  partnership  assets,  which,  in  the  absence  of  allegation  or 
proof  to  the  contrary,  must  be  assumed  to  be  sufficient  to  pay  the 
debt.  In  this  way  the  creditor  gets  precisely  what  he  contracted 
for,  and  what  he  would  have  had  if  there  had  been  no  dissolution, 
to  wit,  first,  recourse  to  the  partnership  assets,  and  then,  if  these 
prove  insufficient,  recourse  over  to  the  individual  property  of  the 
copartners  with  whom  he  contracted.    A  precisely  similar  ques- 
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tion  is  presented  where  a  member  of  a  copartnership  has  died.  His 
estate  still  remains  contingently  liable  upon  the  copartnership  obli- 
gation, but  his  executor  may  not  be  joined,  in  the  first  instance, 
with  the  surviving  partner,  in  an  action  upon  the  obligation.  The 
reason  is  the  same  as  tliat  which  seems  to  apply  to  the  case  at  bar. 
The  surviving  partners  having  succeeded  to  the  possession  and  con- 
trol of  the  partnership  assets,  which  constitute  the  primary  fund 
for  the  payment  of  the  obligations,  arc  primarily  liable  for  the  debt, 
and  the  individual  estate  of  the  deceased  partner,  or,  in  this  case, 
the  individual  estate  of  the  retiring  partner,  can  only  be  resorted  to 
in  case  of  the  insufficiency  of  the  copartnership  assets.  Voorhis 
v.  Childs'  ExV,  17  N.  Y.  354. 

In  the  case  at  bar,  Cohen,  the  continuing  partner,  became  the 
principal  debtor,  not  because,  as  between  himself  and  his  copartner, 
he  had  undertaken  to  pay  the  debt,  but  because  by  the  terms  of  the 
dissolution  he  had  come  into  possession  and  sole  ownership  of  the 
partnership  assets,  which,  from  the  beginning,  constituted  the 
primary  fund  for  the  payment  of  the  debt.  It  may  be  said  that 
'Cvery  member  of  a  copartnership  assumes  a  dual  liability  for  the 
firm's  debts.  As  joint  owner  of  the  partnership  assets,  he  is  pri- 
marily liable  up  to  the  amount  of  those  assets.  If  they  prove  to  be 
insufficient,  he  is  contingently  liable  as  an  individual  for  so  much 
as  the  assets  will  not  satisfy,  but  his  individual  liability  does  not 
accrue  until  the  insufficiency  of  the  copartnership  assets  is  made  to 
appear.  By  the  assignment  of  all  the  firm's  assets  to  Cohen,  Her- 
man's primary  liability  as  joint  owner  of  the  assets  terminated. 
The  assets — the  primary  fund — still  existed,  but  were  solely  owned 
by  Cohen,  and  a  judgment  against  him  alone  was  the  appropriate 
method  to  reach  them.  Herman's  individual  liability  still  continues 
as  before,  and  precisely  to  the  same  extent,  and  upon  the  same  con- 
dition; that  is,  he  remains  individually  liable  for  so  much  of  the 
debt  as  cannof  be  realized  out  of  the  copartnership  assets.  But 
until  recourse  has  been  had  ^  the  firm  assets  (which  can  only  be 
done  by  judgment  against  the  continuing  partner),  and  they  have 
proven  insufficient,  the  individual  liability  of  the  retiring  partner 
has  not  become  established. 

It  follows  that  the  learned  justice  below  applied  the  correct  rule 
to  the  facts  as  they  appeared.  As  the  appellant  may  still  be  liable 
upon  his  contingent  obligation,  the  words  "on  the  merits"  should 
be  stricken  from  the  judgment,  in  order  to  preclude  a  possible  plea 
of  res  adjudicata  in  case  an  action  to  enforce  his  individual  liability 
should  hereafter  be  properly  brought. 

The  judgment,  as  thus  modified,  will  be  affirmed,  with  costs. 

IvEVENTRITT,  J.,  concurs. 

'GREENHAUM,  J.  (dissenting).  This  action  w*s  brought 
against  two  defendants  upon  a  promissory  note  made  bv  them  as 
copartners.  The  defendant  Berman  pleaded  in  defense  that  the  co- 
partnership had  been  dissolved,  that  the  assets  had  been  taken  over, 
and  the  liabilities  of  the  firm  assumed  by  the  defendant  Cohen ;  that 
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notice  of  the  dissolation  and  the  terms  thereof  was  given  to  plain- 
tiff ;  and  that  he,  with  full  knowledge  of  these  facts,  thereafter  ex- 
tended the  time  of  payment  of  the  note  without  defendant's  consent, 
thereby  discharging  him  from  liability  thereon.  The  defendant  Her- 
man, however,  failed  to  establish  upon  the  trial  so  much  of  his  de- 
fense as  related  to  an  alleg^  extension  of  credit  by  plaintiff  to  the 
continuing  partner.  Upon  this  state  of  the  proofs  the  learned  trial 
justice  refused  upon  plaintiff's  motion  to  direct  judgment  against 
both  defendants,  and  charged  the  jury  that,  if  they  found  that  plain- 
tiff had  notice  of  the  dissolution  of  defendants'  copartnership  and  of 
the  fact  that  the  defendant  Cohen  had  assumed  all  the  liabilities  of 
the  firm,  their  verdict  must  be  for  the  defendant  Berman.  The  court 
held,  as  matter  of  law,  that  mere  notice  to  the  plaintiff  of  the  dissolu- 
tion of  the  firm  and  of  the  assumption  by  the  continuing  partner  of 
all  the  debts  of  the  firm  obligated  the  plaintiff,  a  creditor  of  the  part- 
nership, to  look  primarily  to  the  partner  who  assumed  the  debts, 
and  that  the  retiring  partner  may  not  be  proceeded  against  until 
after  tfee  creditor  had  exhausted  his  remedies  for  the  collection  of 
the  debt  against  the  other  partner.  The  plaintiff  duly  excepted  to 
the  rulings  and  charge  of  the  learned  justice.  The  conclusions  of 
the  learned  court  below  seem  to  have  t)een  based  upon  the  follow* 
ing  expressions  in  U.  S.  National  Bank  ▼.  Underwood,  2  App.  Div. 
342,  37  N.  Y.  Supp.  838: 

*1t  is  not  to  be  dlsptited  that  when  a  firm  Is  dissolred,  and  one  of  the 
partners  takes  the  aBsets  and  assumefl  -Uxe  liabllltSes,  the  other  partner  occu- 
pies thereafter  the  poBitkm  of  a  BoretT,  not  only  between  the  partners  them- 
selves, but  as  to  all  others  who  have  bad  dealings  with  the  firm,  to  whom 
notice  of  the  new  contract  has  been  brought" 

I  fail  to  find  any  statement  in  the  Underwood  Case  from  which  it 
is  necessarily  to  be  inferred  that  the  original  contractual  relationship 
created  between  the  members  of  a  partnership  and  a  creditor  may 
be  changed  by  the  acts  inter  sese  of  the  partners.  All  the  authori- 
ties on  this  subject,  as  I  read  them,  hold  that  the  contract  between 
a  creditor  and  a  copartnership  is  not  altered  by  the  act  of  dissolu- 
tion of  the  latter  firm,  but  that  if,  under  the  terms  of  the  dissolution, 
the  relationship  between  the  partners  has  been  changed  to  that  of 
principal  and  surety,  the  creditor  having  notice  of  such  changed 
relationship  is  bound  to  respect  it,  and  do  naught  that  may  imperil 
the  rights  of  the  surety  towards  his  former  partner  as  principal. 
Thus,  if  the  creditor,  under  such  circumstances,  gives  an  extension 
of  credit,  he  takes  the  risk  of  absolving  the  retiring  partner  (the 
surety  as  between  himself  and  his  former  partner)  from  any  further 
liability  for  the  partnership  debt.  U.  S.  National  Bank  v.  Under- 
wood, supra;  Palmer  v.  Purdy,  83  N.  Y.  144;  Millerd  v.  Thorn,  56 
N.  Y.  402;  Reed  ▼.  Ashe,  18  App.  Div,  503,  46  N.  Y.  Supp.  126. 
The  rule  is  clearly  stated  in  Palmer  v.  Purdy,  supra,  at  page  147: 

•*Thls  is  not  a  rule  which  In  any  manner  assumes  to  alter  or  modify  the 
original  contnact  or  the  eonntian  UabUlty.  That  remains  an  unchanged  fact, 
and  may  be  enforced  as  freely  and  per^tly  as  ever  against  all  the  debtors. 
7he  change  effected  is  that  as  between  themselves  one  becomes  a  surety  for 
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the  rest  because  of  a  valid  agreement  by  which  they  become  primarily  liable 
for  the  debt,  and  bound  to  pay  it  in  exoneration  of  their  associates,  and,  this 
fact  being  fairly  and  fully  brought  to  the  knowledge  of  the  creditor,  he  is 
bound  to  respect  the  rights  of  the  debtor  who  had  become  surety,  and  against 
the  right  to  protection  as  such." 

If  the  contract  between  the  partnership  and  the  creditor  is  not 
modified  or  changed  by  any  agreement  between  the  partners,  and 
the  creditor  is  merely  bound  to  respect  the  changed  relationship 
of  the  partners  towards  each  other,  it  follows  that  the  creditor  has 
an  absolute  right  to  bring  his  action  against  all  the  partners  who 
were  liable  when  the  creditors'  contract  with  them  was  made,  and 
that  it  is  only  a  matter  of  defense  available  to  a  retiring  partner 
to  set  up  facts  which  tend  to  establish  that  the  creditor  has  not  re- 
spected his  rights  as  surety,  created  by  the  act  of  dissolution. 
If  it  be  only  a  matter  of  defense,  why  should  the  creditor  be  obliged 
first  to  sue  the  assuming  partner  as  principal,  and  fall  back  upon 
the  surety  in  case  he  is  unable  to  collect  the  claim  from  the  prin- 
cipal? To  require  this  would  be  to  ignore  the  rule  laid  down  in 
Palmer  v.  Purdy,  supra,  which  distinctly  states  that  the  original 
contract  between  the  creditor  and  the  partnership  firm  "remains  un- 
changed." The  analogy  made  between  the  case  at  bar  and  that  of 
dissolution  by  death  of  a  partner,  where  it  is  necessary  to  bring  an 
action  against  the  survivor  before  resort  may  be  had  against  the  legal 
representatives  of  the  deceased  partner,  does  not  appeal  to  me  as  at 
all  apposite.  The  legal  representatives  of  a  deceased  partner  are 
not  jointly  indebted  with  the  surviving  partner,  and  hence  could 
not,  under  any  theory,  be  joined  in  an  action  at  law  upon  a  partner- 
ship debt.  Resort  may  only  be  had  in  equity  against  the  estate  of 
the  deceased  partner,  after  the  creditor  has  exhausted  his  remedy 
against  the  survivor  or  survivors  in  an  action  at  law.  Richter  v, 
Poppenhausen,  42  N.  Y.  373,  376;  Leggat  v.  Leggat,  79  App.  Div. 
141,  144,  80  N.  Y.  Supp.  327.  In  the  present  case  it  is  sought  to 
transform  the  act  of  die  living  partners,  entered  into  without  the 
consent  of  the  creditor,  into  a  new  contract  with  the  creditor,  re- 
mitting him  to  two  separate  actions  at  law  in  case  of  a  failure  to 
collect  from  the  partner  who  has  assumed  the  firm  obligations — a 
situation  quite  different  from  the  consequences  flowing  from  the 
death  of  a  partner,  and  necessarily  within  the  contemplation  of  the 
original  contracting  parties. 

Nor  do  I  deem  it  a  correct  exposition  of  the  law  of  partnership 
to  hold  that  a  partner  is  primarily  liable  to  a  partnership  creditor 
up  to  the  amount  of  the  partnership  assets,  and  only  contingently 
liable  as  an  individual  for  so  much  as  the  assets  will  not  satisfy 
the  demand  of  the  creditor.  The  partnership  law  of  this  state  in 
express  terms  declares  that  "every  general  partner  is  liable  to  third 
persons  for  all  the  obligations  of  the  partnership,  jointly  and  sever- 
ally with  his  general  copartners."  Section  6  of  partnership  law 
(Laws  1897,  p.  661,  c.  420).  There  is  no  suggestion  in  the  law 
that  the  liability  of  a  general  partner  is  contingent  upon  the  insuf- 
ficiency of  the  partnership  assets  to  meet  the  just  claims  of  partner- 
ship creditors.    Where  judgment  is  rendered  upon  the  personal 
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service  of  the  summons  upon  all  the  members  of  a  copartnership, 
execution  may  issue  against  each  individual  served,  and  may  there- 
fore be  satisfied  against  the  separate  property  of  any  of  the  defend- 
ants. Pruyn  v.  Black,  21  N.  Y.  300,  303 ;  Saunders  v.  Reilly,  105 
N.  Y.  12,  21,  12  N.  E.  170,  59  Am.  Rep.  472.  It  seems  clear  to  me 
that  this  action  was  properly  brought  against  the  original  parties 
constituting  the  partnership  firm,  and  that,  upon  the  failure  of  the 
defendant  Berman  to  prove  that  any  extension  of  credit  had  been 
.given  by  the  plaititiff  to  the  other  defendant,  the  plaintiff  was  en- 
titled to  judgment  against  both  defendants. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellant. 


KELLY  V.  SECURITY  MUT.  LIFE  INS.  CO. 
(Supreme  Court,  Appellate  Division,  Third  Department    June  29,  1905.) 

1.  Lin  INSXTBANCK— Wrongful  FoBnirrrBB— Bqttitablx  Bemxdt. 

Where  a  life  insurance  company  without  just  cause  declares  a  policy 
to  have  lapsed,  and  refuses  to  have  any  further  dealings  with  the  insured, 
he  has  a  right  of  action  in  equity  to  have  the  policy  adjudged  to  be  in 
force. 

[Ed.  Note.-^ror  cases  in  point,  see  yoL  28,  Cent  Dig.  Insurance,  fi  518.1 

2.  Samie— Legal  Remedy. 

Where  a  life  insurance  company  has  wrongfully  refused  tendered  pre- 
miums, and  insists  that  the  policy  is  no  longer  in  force,  the  insured  may 
sue  at  law  to  recover  the  damages  which  he  has  suffered. 

[Ed.  Note.— For  cases  in  point,  see  vol.  28,  Cent  Dig.  Insurance,  fi  513.] 

8.  Same— FoBFEiTUBE— BsTOPPSL. 

Where  a  life  insurance  company  by  its  conduct  leads  the  insured  to  be- 
lieve tnat  there  is  an  implied  agreement  on  its  part  to  receive  premiums 
after  they  become  due,  if  made  within  a  reasonable  time,  it  is  estopped 
from  insisting  on  a  forfeiture  because  a  premium  is  not  paid  on  the  day 
it  is  due. 

4.  Appeai/— Habmlbss  Eebob. 

A  life  policy  provided  that  at  the  expiration  of  each  period  of  five 
years  of  its  continued  existence,  an  equitable  division  of  the  reserve  fund 
should  be  made.  In  the  form  of  a  bond,  and  that  the  policy  of  any  mem- 
ber who  had  paid  his  premium  in  advance  without  using  any  portion 
of  his  accumulations  in  the  reserve  fund  should  be  nonforfeitable  until 
all  his  share  therein  should  be  exhausted.  A  member  who  had  received 
such  a  bond  failed  to  pay  his  premium  upon  the  stipulated  day,  and  after- 
ward tendered  the  bond  to  the  company  in  payment  of  the  premium. 
Held  that,  as  the  insured  had  an  absolute  right  to  have  the  bonds  used  as 
payment  of  the  premium,  error,  if  any,  in  submitting  to  the  Jury  the 
question  whether  the  company  had  by  its  conduct  waived  the  payment  of 
premiums  at  the  precise  time  they  were  due,  was  harmless. 

5.  Lite  Iivsubance—Rbpudiation  of  Policy. 

Where  a  life  insurance  company  refused  to  accept  premiums  when  ten- 
dered, and  declared  the  policy  forfeited  for  nonpayment  of  premium  when 
due,  the  insured  had  a  right  to  treat  the  contract  as  repudiated,  and  sue  for 
the  breach,  even  though  a  bond  which  had  been  issued  by  the  company 
to  the  insured  (derated,  in  law,  as  a  payment  of  the  premiums. 

(L  Appbal—Pbbstthptions. 

In  an  action  to  recover  damages  caused  by  a  life  insurance  company's 
wrongful  declaration  that  a  policy  was  forfeited,  the  Northampton  table* 
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of  mortality  were  Introduced  In  evidence,  and  witneseeB  called  who  tesU- 
fled  that  their  computations  were  made  from  the  "Northampton  tables." 
Defendant  offered  no  proof  that  plaintiff's  expectancy  of  life  was  different 
from  that  proved  by  blm.  Held,  tbat  it  would  be  presumed  on  appeal 
that  the  computations  were  made  from  the  tables  In  evidence,  and  not 
from  the  Northampton  annuity  tabla 

7.  Life  Iksubasos— Wbonoful  Fobfkitubb  ov  Poliot— Measube  i>F  Dam- 

ages. 

Where  a  life  Insurance  company  wrongfully  declares  a  policy  forfeited, 
and  the  insured  is  uninsurable,  the  measure  of  damages  is  to  be  ascer- 
tained by  discounting  the  amount  of  the  policy  for  'the  number  of  year^ 
of  insured's  expectancy  of  life,  and  deducting  from  that  sum  the  discounted 
premiums  for  the  same  period. 

8.  Same— Pleading — Refebekce  to  Pbevious  Allegationa. 

In  an  action  against  a  life  insurance  company  for  wrongfully  declaring 
certain  policies  forfeited,  it  was  set  forth  in  the  cause  of  action  based  on 
one  of  the  policies  that  the  premium  was  tendered  and  refused,  and  the 
contract  repudiated ;  and  in  the  cause  of  action  based  on  the  other  policy 
these  facts  were  referred  to  as  repeated,  but  were  stated  to  be  omitted  for 
the  sake  of  brevity.  Held,  that  the  second  cause  of  action  was  not  ob- 
jectionable on  the  ground  that  it  omitted  to  allege  these  facts. 

Appeal  from  Trial  Term,  Broome  Coonty. 

Action  by  William  Kelly  against  the  Security  Mutual  Life  Insur- 
ance Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Argued  before  PARKER,  P.  J.,  and  CHTASE.  CHESTER,  and 
HOUGHTON,  JJ. 

Fredric  W.  Jenkins,  for  appellant. 
S.  Mack  Smith,  for  respondent. 

HOUGHTON,  J.  On  the  2d  day  of  August,  1889,  the  defendant, 
in  consideration  of  the  payment  of  an  admission  fee,  and  a  quarterly 
premium  of  $6.20  on  each  policy,  to  be  thereafter  paid,  issued  to 
the  plaintiff  two  policies  of  insurance  upon  his  life,  for  $1,000  each. 
The  premiums  were  due  on  the  2d  day  of  the  months  of  August, 
November,  February,  and  May  of  each  year,  and,  except  on  one  oc- 
casion, the  premiums  on  each  policy  were  paid  together.  They 
were  usually  sent  by  the  plaintiff  to  the  home  office  of  the  defend- 
ant by  mail,  and,  during  the  14  years  that  the  policies  had  run,  more 
than  half  of  the  premiums  had  been  received  from  1  to  28  days  past 
the  day  upon  which  they  were  due,  but  had  been  accepted  by  the 
company  without  question.  The  plaintiff  did  not  live  far  distant 
from  the  city  in  which  the  defendant's  home  office  was  located,  and, 
having  business  there,  and  supposing,  as  he  says,  that  it  made  no 
difference,  did  not  send  the  premiums  due  May  2,  1903,  but  waited 
until  the  5th  of  that  month,  when  he,  in  person,  tendered  to  the 
proper  officer  of  the  defendant  the  premiums  which  sliould  have 
been  paid  on  the  2d.  Some  conversation  was  had  as  to  the  plaintiff 
signing  a  health  certificate,  which  was  usual  when  premiums  were 
not  paid  on  the  exact  day.  Plaintiff  signed  it  as  requested,  but  was 
finally  informed  that  his  payment  was  too  late,  and  that  the  com- 
any  could  not  carry  him  any  longer,  and  that  his  policies  were  for- 
eited.     Each  policy  contained  the  provision  that  at  the  expiration 
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of  each  period  of  five  years  of  its  continued  existence  an  equitable 
division  of  the  reserve  fund  of  the  company  should  be  made,  in  the 
form  of  a  bond,  and  that  the  policy  of  any  member  who  had  paid  his 
premiums  in  advance  as  they  came  due,  without  using  any  portion 
of  his  accumulations  in  this  reserve  fund,  should  be  nonforfeitable 
until  all  his  share  therein  should  be  exhausted  in  payment  of  such 
premiums.  During  the  first  five  years  of  the  existence  of  the  poli- 
cies, plaintiff  had  paid  many  premiums  after  the  day  on  which  they 
were  due ;  but  notwithstanding  this  the  defendant  issued  to  him  two 
bonds,  of  t$27.28  each.  No  bonds  were  issued  to  him  at  the  end  of 
the  ten  years,  but  he  had  used  none  of  those  which  had  been  issued 
to  him,  and  still  held  them ;  and  on  May  11,  1903,  he  formally  ten- 
dered them  to  the  defendant  in  payment  of  the  premiums  due  on  the 
2d  of  that  month.  Defendant  refused  to  accept  them,  and  there- 
upon the  plaintiff  procured  assignments  of  the  interests  of  the  ben- 
eficiaries of  his  policies,  and  brought  this  action  for  damages  for 
breach  of  contract. 

The  trial  court  submitted  to  the  jury  the  question  whether  or  not 
the  defendant,  by  its  course  of  dealing  with  the  plaintiff,  had  waived 
payment  of  premiums  on  the  exact  day  on  which  they  fell  due,  and 
had  led  plaintiff  to  believe  by  such  course  that  payment  on  a  later 
day  fulfilled  the  requirements  of  the  policies.  The  jury  found  in 
plaintiff's  favQr  on  these  issues,  and  gave  him  a  verdict  for  $1,289.78 
damages. 

The  plaintiff  proved  he  was  not  insurable,  having  applied  for  in- 
surance and  been  rejected  by  several  companies;  and  his  damages 
were  measured  by  discounting  the  amount  of  his  two  policies  for 
the  number  of  years  of  his  expectancy  of  life,  and  deducting  from 
that  sum  the  discounted  premiums  for  the  same  period. 

The  appellant  insists  that  the  plaintiff  could  have  no  right  of  ac- 
tion for  general  breach  of  contract  during  his  own  life,  and  that  his 
only  remedy  was  an  equitable  action  to  compel  the  receipt  of  his 
premiums,  and  his  restoration  to  membership  upon  the  books  of  the 
company,  and  cites  the  case  of  Langan  v.  Supreme  Council  Am.  L. 
of  H.,  174  N.  Y.  266,  66  N.  E.  932,  as  conclusive  upon  the  proposi- 
tion. We  think  such  construction  is  a  misapprehension  of  the 
scope  of  that  decision,  and  that  it  does  not  decide  that  an  insured 
has  no  right  of  action  for  breach  of  contract  where  the  insurer 
wrongfully  refuses  to  accept  any  premiums,  and  insists  that  the  con- 
tract is  at  an  end,  and  that  it  is  no  longer  liable  to  pay  the  amount 
stipulated  upon  the  death  of  the  insured.  In  that  case  the  insurer 
had  sought  by  a  by-law  to  reduce  the  amount  of  insurance.  The 
court  held  that  this  was  a  futile  attempt,  because  the  insured  had 
a  vested  right  to  remain  insured  for  the  originally  stipulated  sum, 
and  that  such  right  could  not  be,  and  was  not,  affected  by  the  action 
of  the  association,  and  hence  there  had  been  no  actual  breach  of  con- 
tract, in  such  sense  as  gave  the  insured  an  action  for  damages.  Un- 
doubtedly the  plaintiff  could  have  brought  his  action  in  equity. 
Where  a  life  insurance  company,  without  just  cause,  declares  a 
policy  to  have  lapsed  and  to  have  become  void  by  reason  of  the 
policy  holder's  default,  and  refuses  to  have  any  further  dealing  with 
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him  a  right  of  action  accrues  in  equity  to  have  the  policy  adjudged 
to  be  in  life  and  force.  Meyer  v.  Knickerbocker  Life  Ins.  Co.,  73 
N.  Y.  516,  29  Am.  Rep.  200.  But  this  is  not  the  only  remedy. 
Where  there  has  been  an  actual  breach,  and  the  tendered  premiums 
have  been  wrongfully  refused,  and  the  insurer  has  declined  to  fur- 
ther recognize  him  as  a  policy  holder,  and  insists  that  his  policy 
is  no  longer  in  force,  the  insured  has,  at  his  election,  an  action  at  law 
to  recover  the  damages  which  he  has  suffered,  if  any,  because  of  the 
broken  agreement.  Under  such  circumstances  the  policy  holder 
need  not  necessarily  resort  to  equity  to  be  reinstated,  nor  need  he 
remain  silent,  and  leave  the  question  of  the  validity  of  his  policy  and 
the  sufficiency  of  his  tender  of  premium  to  be  established  by  the 
beneficiaries  thereunder.  If  there  has  been  a  breach,  he  has  suf- 
ficient interest  in  the  policy  to  recover  what  damages  he  may  have 
suffered,  especially  where,  as  in  this  case,  he  has  procured  an  as- 
signment of  the  rights  of  the  beneficiaries.  To  such  an  effect  was 
the  holding  in  the  case  of  Fisher  v.  Hope  Mutual  Life  Insurance  Co., 
69  N.  Y.  161,  and  the  principle  is  distinctly  enunciated  in  Speer  v. 
Phoenix  Mutual  Life  Insurance  Co.,  36  Hun,  322,  and  in  Kenyon  v. 
National  Life  Insurance  Association,  39  App.  Div.  293,  67  N.  Y. 
Supp.  60. 

But  the  appellant  further  insists  that  the  policies  were  forfeited 
by  nonpayment  of  the  premiums  on  the  day  they  were  due,  and  that 
it  was  error  to  permit  the  jury  to  say  whether  the  course  of  dealing 
between  the  plaintiff  and  the  defendant  had  been  such  as  to  make  a 
tender  of  payment  on  a  subsequent  day  effectual.  If  by  its  course 
of  dealing  the  defendant  had  led  the  plaintiff  to  believe  that  there 
was  an  implied  agreement  on  its  part  to  receive  the  premiums  after 
they  became  due,  if  made  within  a  reasonable  time,  the  defendant 
would  be  estopped  from  insisting  upon  a  forfeiture  if  they  were  so 
made ;  and  whether  or  not  this  agreement  and  understanding  exist- 
ed was  a  question  of  fact.  De  Frece  v.  N.  L.  I.  Co.,  136  N.  Y.  144, 
32  N.  E.  556;  Kenyon  v.  K.  T.  &  M.  M.  A.  Ass'n,  122  N.  Y.  247,  25 
N.  E.  299.  But  in  addition,  it  seems  to  us  that  the  bond  which  had 
been  given  by  the  defendant  to  the  plaintiff  upon  each  of  the  poli- 
cies, for  an  amount  more  than  sufficient  to  pay  the  premium  then 
due,  prevented  the  defendant  from  declaring  the  premium  unpaid, 
especially  after  the  plaintiff  demanded  that  the  premium  be  taken 
therefrom,  and  offered  to  surrender  the  bonds  for  that  purpose. 
The  plaintiff  had  continuously  paid  the  premiums  for  more  than  10 
years,  and  by  his  agreement  with  the  defendant  the  policies  were 
nonforfeitable  for  payment  of  premium  until  the  amounts  due  on 
the  bonds  had  been  applied  for  that  purpose.  If  there  was  any 
error,  therefore,  in  submitting  the  question  of  the  course  of  dealing 
to  the  jury,  it  was  immaterial,  for  the  plaintiff  had  an  absolute  right 
to  have  the  premiums  paid  out  of  the  bonds  of  the  defendant.  This 
the  defendant  flatly  refused  to  do,  and  the  plaintiff  had  a  right  to 
treat  the  contract  as  repudiated  by  the  defendant,  and  sue  for  the 
breach,  even  though  the  premiums  should  be  deemed,  in  law,  to 
have  been  paid.  The  defendant  cannot  complain  that  the  plaintiff 
has  not  resorted  to  equity  to  show  that  it  was  wrong,  but  should  be 
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content  to  be  taken  at  its  word,  and  stand  by  the  forfeiture  which 
it  itself  declared. 

The  rule  of  damages  adopted  is  complained  of,  principally  upon 
the  ground,  as  is  asserted  by  the  counsel  for  the  appellant,  that  the 
^  Northampton  annuity  table,  found  in  the  court  rules,  was  used  to 
determine  the  expectancy  of  life  of  the  plaintiff,  instead  of  the 
Northampton  tables  of  mortality.  The  Northampton  tables  of 
mortality  were  introduced  in  evidence  without  objection.  Two 
witnesses  were  called  to  prove  computations.  They  testified  that 
the  computations  they  made,  which  formed  the  basis  of  the  verdict, 
were  from  the  "Northampton  tables.*'  Nothing  appears  but  what 
these  witnesses  used  the  proper  tables,  and  we  must  assume  that 
they  used  the  tables  which  were  put  in  evidence.  The  defendant 
made  no  proof  that  the  expectancy  of  life  of  the  plaintiff  was  differ- 
ent from  that  proved  by  the  plaintiff.  This  could  have  been  easily 
done  if  the  plaintiff's  figures  were  wrong.  The  plaintiff  was  unin- 
surable, and  the  rule  of  damages  adopted,  we  think,  was  correct,  and 
was  substantially  that  indicated  in  Speer  v.  Phoenix  Mutual  Life 
Insurance  Co.,  supra,  and  in  Keyser  v.  Mutual  Reserve  Fund  Life 
Association,  60  App.  Div.  297,  70  N.  Y.  Supp.  32,  and  in  Toplitz 
V.  Bauer,  161  N.  Y.  325,  55  N.  E.  1069.  Besides,  the  defendant  does 
not  seem  to  have  raised  the  objection  that  the  proof  tended  to  estab- 
lish an  improper  measure  of  damages. 

Objection  was  made  to  the  second  cause  of  action  in  the  com-' 
plaint,  on  the  ground  that  it  did  not  specifically  set  forth  the  allega- 
tions of  tender  of  premium  and  refusal  and  repudiation  of  con- 
tract. These  facts  were  alleged  at  length  in  the  first  cause  of  action 
as  to  one  policy,  and  were  referred  to  as  repeated  in  respect  to  the 
other  policy  in  the  second  cause  of  action,  but  were  stated  to  be 
omitted  for  the  sake  of  brevity  and  to  avoid  repetition.  There  could 
have  been  no  misapprehension  on  the  part  of  the  defendant  as  to 
what  the  plaintiff  intended  to  plead,  and  we  think  the  court  prop- 
erly overruled  the  defendant's  objection,  especially  as  the  pleading 
was  allowed  to  stand  in  this  form  down  to  the  time  of  trial. 

We  see  no  error  calling  for  a  reversal  of  the  judgment,  and  it 
must  be  affirmed,  with  costs. 

Judgment  and  order  unanimously  affirmed,  -with  costs.    AU  concur. 


NUGENT  ▼.  RENSSELAER  COUNTY  MUT.  FIRE  INS.  CO. 

(Supreme  Court,  Appellate  Division,  Third  Department    June  29,  1905.) 

1.  FiBE  INSUBANOE— Action  on  Polict— Complaint— Failxtiub  to  Include 
Copt  of  Policy. 

Where,  in  an  action  on  a  fire  policy,  no  objection  was  made  to  the 
plaintiff's  failure  to  attach  a  copy  of  the  policy  to  the  complaint  imtil  the 
opening  of  trial,  and  the  answer  admitted  the  making  of  the  policy  as 
alleged  in  the  complaint,  and  it  appeared  that  the  defendant  has  one 
form  of  policy,  and  that  it  is  the  duty  of  its  secretary  to  keep  a  record 
of  all  its  policies  of  insurance,  it  was  proper  to  treat  the  complaint  as 
Including  a  copy. 

[Ed«  Note. — ^For  cases  in  point,  see  vol.  28,  Cent  Dig.  Insurance,  |  1591.] 
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2.  Same— False  REPBB8ENTATioRS—lifcmcBKAiTCE&— Waives. 

Where  an  insurer  knew  that  there  was  a  mortgage  on  the  property 
when  the  fire  policy  wds  written,  but  it  recognized  the  policy  by  requiring 
proofs  of  loss  by  sending  them  back  for  correction  and  by  requesting  a 
conference  for  an  adjustment,  whereby  insured  incurred  expense,  there 
was  a  waiver  of  a  condition  against  false  r^resentations  as  to  incum- 
brances. 

[Ed.  Note.— For  cases  in  point,  see  vol  28,  Cent.  Dig.  Insurance,  §  1074.] 

3.  Same— Fbaud— Amount  of  Loss. 

A  provision  in  a  fire  policy  that  it  shall  be  void  in  case  of  any  fraud 
or  false  swearing  by  insured  touching  any  matter  relating  to  the  insur- 
ance or  the  subject  thereof  before  or  after  a  loss,  means  a  false  and 
fraudulent  statement,  and  a  mere  misstatement  of  the  loss  in  the  proofs^ 
based  upon  an  erroneous  estimate  of  value,  does  not  avoid  the  policy. 

Appeal  from  Trial  Term,  Rensselaer  County. 

Action  by  Andrew  Nugent  against  the  Rensselaer  County  Mutual 
Fire  Insurance  Company.  From  a  judgment  in  favor  of  plaintiff^ 
and  from  an  order  denying  a  motion  to  set  aside  the  verdict  and  for 
a  new  trial,  defendant  appeals.     Affirmed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

Long  &  Maxwell  (John  K.  Long,  of  counsel),  for  appellant. 
Chester  G.  Wager  (John  B.  Holmes,  of  counsel),  for  respondent. 

CHASE,  J.  The  defendant  is  a  domestic  mutual  fire  insurance 
company  doing  business  in  the  county  of  Rensselaer,  N.  Y.  It 
has  a  board  of  directors  and  officers,  including  a  president,  secre- 
tary, and  treasurer,  and  a  vice  president,  who  is  also  the  general 
manager  of  the  company.  It  is  made  the  duty  of  the  general  man- 
ager of  the  company  to  approve  or  disapprove  applications  for  in- 
surance and  adjust  losses.  Policies  of  insurance  are  generally  is- 
sued for  the  company  by  the  secretary  bearing  the  signature  of  the 
president  and  secretary.  On  the  2d  day  of  January,  1904,  the  plain- 
tiff applied  to  a  local  agent  and  one  of  the  directors  of  the  d'ef end- 
ant  for  a  policy  of  insurance  on  the  buildings  on  the  farm  occupied 
by  him  and  owned  by  the  heirs  at  law  of  his  deceased  father,  and 
also  for  a  further  policy  of  insurance  on  certain  personal  property 
while  contained  in  said  buildings,  which  personal  property  was 
owned  by  the  plaintiff.  A  written  application  for  the  insurance  on 
said  personal  property  was  prepared  by  said  director  and  signed  by 
the  plaintiff.  Such  application  was  forwarded  to  the  secretary  of 
the  company.  The  general  manager  examined  said  application, 
approved  thereof,  and  directed  the  secretary  to  issue  a  policy,  which 
he  did,  and  it  was  forwarded  to  the  plaintiff  about  the  12th  day  of 
January,  1904.  On  the  31st  day  of  January,  1904,  part  of  the  build- 
ings so  insured  were  burned,  together  with  their  contents.  The 
personal  property  so  insured  consisted  of  household  furniture,  pro- 
visions, and  wearing  apparel,  live  stock,  wagons,  harness,  sleighs, 
etc.,  and  farm  produce.  The  horses,  cows,  two  wagons,  hay,  po- 
tatoes, oats,  buckwheat,  barley,  and  peas  so  insured  were  included 
in  a  chattel  mortgage  previously  given  by  the  plaintiff  to  one 
Reynolds,  and  duly  filed  in  the  town  clerk's  office  of  the  town 
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where  the  plaintiff  so  resided.  The  amount  of  said  mortgage  was 
$1,000.  The  application  for  such  insurance  signed  by  the  plaintiff 
stated  "that  he  is  the  sole  owner  of  the  property  hereby  sought 
to  be  insured  and  that  the  same  is  in  no  way  incumbered.'*  It  is 
claimed  by  the  plaintiff  that  at  the  time  he  made  said  application 
he  stated  to  the  director  of  the  defendant  taking  the  same  that 
there  was  a  chattel  mortgage  of  $1,000  on  the  personal  property 
(but  not  on  the  household  goods),  and  the  name  of  the  mortgagee. 
This  is  disputed  by  the  director,  and  it  is  claimed  by  the  defendant 
that  the  evidence  relating  thereto  should  not  have  been  received  to 
vary  the  terms  of  the  written  application,  and  for  the  further  rea- 
son that  no  such  claim  is  alleged  in  the  complaint ;  but  the  excep- 
tions relating  thereto  are  immaterial  if  the  county  court  was  right 
in  its  determination  of  the  case,  as  will  be  hereinafter  stated.  It  is 
not  disputed  that  such  director,  prior  to  taking  the  application,  had 
heard  by  neighborhood  talk  that  the  plaintiff  had  borrowed  money 
from  Reynolds  to  buy  stock,  and  had  given  a  chattel  mortgage  on 
part  of  the  property  sought  to  be  insured.  But  he  says  that,  inas- 
much as  the  plaintiff  said  to  him  that  the  property  was  not  incum- 
bered, he  believed  the  statement  of  the  plaintiff,  and  assumed  that 
there  was  a  mistake  in  the  information  that  he  had  received.  The 
annual  meeting  of  the  defendant  was  held  on  the  19th  day  of  Janu- 
ary, 1904,  and  the  director  of  the  defendant  who  took  the  applica- 
tion, when  on  his  way  to  such  meeting,  was  told  by  the  mortgagee 
that  he  had  a  chattel  mortgage  on  the  personal  property,  and  that 
the  mortgage  itself  could  be  examined  by  going  to  the  town  clerk's 
office.  The  director  who  took  the  application  visited  the  scene  of 
the  fire  on  the  morning  thereafter,  and  before  the  burning  was  over. 
Plaintiff  notified  said  general  manager  of  the  fire.  On  the  4th  day 
of  February,  1904,  said  general  manager  was  told  of  the  chattel 
mortgage,  and  on  the  6th  day  of  February,  1904,  he  went  to  the 
town  clerk's  office  and  examined  the  same,  and  on  that  day  he,  with 
the  director  of  the  company  who  took  the  application,  went  to  the 
scene  of  the  fire,  and  examined  the  ruins,  and  then  to  the  house  of 
a  neighbor,  where  proof  of  loss  on  the  buildings  was  prepared  by 
said  general  manager,  and  signed  and  sworn  to  by  the  plaintiff  as 
agent  for  the  owners,  and  the  plaintiff  paid  said  general  manager 
$1.50  for  his  trouble  in  preparing  said  proofs  of  loss.  The  general 
manager  started  to  make  out  the  proofs  of  loss  as  to  the  personal 
property,  but  the  plaintiff  did  not  have  time  to  think  over  the 
details  of  his  loss,  and  he  was  told  by  said  general  manager  to  make 
out  the  proofs  of  loss  on  the  personalty  and  deliver  them  to  said 
director.  Thereafter,  and  about  February  10,  1904,  the  proofs  of 
loss  were  completed.  The  director  assisted  the  plaintiff  in  making 
such  proofs  of  loss,  and  the  plaintiff  paid  him  $1.50  therefor.  The 
proofs  of  loss  so  prepared  included  a  statement  of  the  chattel  mort- 
gage existing  on  the  property,  and  that  part  of  the  proofs  of  loss 
was  written  therein  by  said  general  manager.  After  the  proofs  of 
loss  were  received  by  the  company,  some  errors  were  discovered  in 
details,  and  as  to  the  place  where  they  were  signed,  and  -said  general 
manager  directed  the  secretary  to  return  them  for  correction,  and 
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they  were  so  returned  to  said  director,  and  he  sent  for  the  plaintiff, 
and  the  suggested  corrections  were  made  by  the  plaintiff.  It  was 
necessary  for  plaintiff  to  travel  six  miles  for  the  purpose  of  comply- 
ing with  such  request.  The  proofs  of  loss  were  returned  to  the 
company  February  16,  1904.  On  the  19th  of  February,  1904,  the 
plaintiff  was  notified  in  writing  to  attend  at  the  office  of  the  com- 
pany, in  which  notice  it  is  said :  "Our  executive  board  will  meet  in 
the  office  of  the  company  on  Saturday,  February  27th,  at  1  p.  m., 
to  consider  your  claims,  and  in  order  to  perfect  the  adjustment  it 
will  be  necessary  for  you  to  be  present."  The  defendant  did  so  at- 
tend, and  his  expenses  in  so  doing  were  $4.50.  He  was  (]^uestioned 
in  regard  to  the  fire,  the  amount  of  his  loss,  and  the  existence  of 
such  chattel  mortgage,  and  after  a  consultation  by  the  president, 
secretary,  general  manager,  and  a  director  of  the  company  the  plain- 
tiff was  told  that  his  proofs  of  loss  were  rejected,  and  his  claim  was 
disallowed,  "on  the  grounds  that  he  had  concealed  the  fact  that 
there  was  a  chattel  mortgage  on  the  property  when  the  application 
was  made,  and  that  he  had  overestimated  the  value  of  the  ar- 
ticles alleged  to  have  been  lost."  The  proofs  of  loss  were  never 
returned  to  the  plaintiff,  and  they  were  never  objected  to  or  re- 
jected as  proofs  of  loss  other  than  in  the  general  way  in  connection 
with  the  rejection  of  the  claim  as  stated.  It  does  not  appear  that 
the  defendant  ever  suggested  that  the  plaintiff's  policy  was  void 
prior  to  February  27, 1904. 

At  the  opening  of  the  trial  the  defendant  moved  that  the  plain- 
tiff's complaint  be  dismissed  upon  the  ground  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  Plaintiff's  complaint 
is  in  the  usual  form  in  actions  to  recover  for  a  loss  upon  policies  of 
insurance,  and  in  the  complaint  it  refers  to  the  policy,  and  states, 
"Said  policy  of  insurance  No.  9,376  is  hereby  made  a  part  of  this 
complaint."  It  appears  that  the  complaint  was  served  without  hav- 
ing a  copy  of  such  policy  of  insurance  attached  thereto.  No  objec- 
tion was  made  to  the  complaint  by  reason  of  the  failure,  by  inad- 
vertence or  otherwise,  to  attach  to  the  complaint  a  copy  of  the 
policy,  as  stated  therein,  until  the  opening  of  the  trial.  The  an- 
swer admits  the  making  of  the  policy  as  alleged  in  the  complaint, 
and  it  appears  that  the  defendant  has  one  form  of  policy,  and  that 
it  is  the  duty  of  its  secretary  to  keep  a  record  of  all  its  policies  of 
insurance.  The  defendant  therefore  had  a  record  of  this  policy 
No.  9,376  in  its  possession,  and  the  policy  was  actually  produced  by 
the  plaintiff  at  the  opening  of  the  trial.  We  think  the  county  court 
was  right  in  treating  the  complaint  as  including  a  copy  of  the  policy 
of  insurance. 

At  the  close  of  the  testimony  the  defendant  moved  for  a  direction 
of  a  verdict  in  its  favor,  and  the  plaintiff  moved  for  direction  of  a 
verdict  in  his  favor.  The  court,  after  an  adjournment,  in  its  de- 
cision of  the  motions  said : 

"I  shall  deny  the  motion  of  tbe  defendant  for  a  direction  of  a  verdict  I 
fihall  deny  the  motion  of  the  plaintiff  for  the  direction  of  a  verdict  in  so  far 
as  It  affects  the  issue  raised  on  that  clause  of  the  policy  which  reads,  *It  Is 
also  expressly  understood  and  agreed  between  the  company  and  tbe  assured 
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that  this  entire  policy  shall  be  void  In  case  of  any  fraud  or  false  swearing 
by  the  assured  touching  any  matter  relating  to  this  Insurance  or  the  subject- 
matter  thereof  whether  before  or  after  loss/  as  I  feel  that  under  this  clause 
and  condition  of  the  policy  there  is  raised  under  the  pleadings  and  by  the 
evidence  a  question  of  fact  upon  which  It  is  proper  that  the  jury  should 
pass.  I  rule  as  a  matter  of  law  that  the  breach  of  the  condition  of  the  policy 
and  the  forfeiture  caused  by  reason  of  the  existence  of  the  chattel  mortgage 
was  by  the  conduct  of  the  defendant  and  Its  officers  in  telling  the  plaintiff 
to  prepare  proofs  of  loss  on  the  personal  property,  in  sending  back  the  proofs 
of  loss  to  be  corrected,  as  shown  by  the  evidence,  in  requesting  the  plaintiff 
to  come  to  the  office  of  the  company  at  Sandlake  for  the  purpose  of  adjusting 
the  losses,  in  causing  the  plaintiff  to  incur  trouble  and  expense  thereby,  and 
by  examining  the  plaintiff  to  a  considerable  extent,  among  other  things,  un- 
der the  clause  of  the  policy  mentioned,  during  all  of  which  time  the  defendant 
knew  of  the  forfeiture  alleged,  having  heard  of  the  existence  of  the  mortgage, 
and  having  found  the  chattel  mortgage  in  the  town  clerk's  office  at  Peters- 
burgh,  and  the  plaintiff  in  the  first  instance  of  preparing  proofs  of  loss  hav- 
ing acknowledged  the  existence  of  the  mortgage,  waived  whatever  forfeiture 
there  may  have  been  by  reason  of  the  chattel  mortgage  or  the  concealment 
or  misrepresentation  of  any  material  fact  or  circumstance,  if  such  there 
was,  concerning  the  same.  The  question  as  to  whether  there  was  any  fraud 
or  false  swearing  by  the  assured  touching  any  matter  relating  to  the  insur- 
ance or  the  subject  thereof,  whether  before  or  after  loss,  involves  a  question 
of  fact  to  be  submitted  to  the  jury." 

All  of  the  testimony  relating  to  what  occurred  after  the  fire  down 
to  and  including  the  refusal  of  the  defendant  to  pay  the  plaintiff's 
loss  was  brought  out  by  the  defendant,  or  by  questions  asked  and 
answered  on  behalf  of  the  plaintiff  without  objection  on  the  part  of 
the  defendant.  The  undisputed  testimony  as  to  what  occurred 
after  the  fire  was  before  the  court  when  the  motions  were  made 
for  the  direction  of  a  verdict  as  stated,  and,  if  the  court  was  right 
in  holding  as  a  matter  of  law  upon  such  undisputed  testimony  that 
the  defendant  had  waived  any  right  to  insist  that  the  policy  of 
insurance  was  void  by  reason  of  the  statement  in  the  application 
that  such  personal  property  was  unincumbered,  it  is  unnecessary  to 
consider  the  other  objections  to  the  recovery  urged  by  the  defend- 
ant. 

In  Titus  V.  Glens  Falls  Insurance  Company,  81  N.  Y.  410,  the 
court  say : 

"But  we  are  of  opinion  that  the  claim  of  the  plaintiff  Is  well  founded  that 
the  forfeiture  caused  by  the  foreclosure  proceedings  was  waived  by  the  de- 
fendant After  the  fire,  and  after  the  defendant  had  notice  of  the  proceed- 
ings, it  required  the  insured  to  appear  before  a  person  appointed  by  It  for 
that  purpose,  to  be  examined  under  the  clause  in  the  policy  hereinbefore 
mentioned,  and  he  was  there  subjected  to  a  rigorous  inquisitorial  examina- 
tion. It  had  the  right  to  make  such  examination  only  by  virtue  of  the  policy. 
When  it  required  him  to  be  examined,  it  exercised  a  right  given  to  it  by 
the  policy.  It  then  recognized  the  validity  of  the  policy,  and  subjected  the 
insured  to  trouble  and  expense,  after  it  knew  of  the  forfeiture  now  alleged; 
and  it  cannot  now,  therefore,  assert  its  Invalidity  on  account  of  such  for- 
feiture. When  there  has  been  a  breach  of  a  condition  contained  In  an  insur- 
ance policy,  the  insurance  company  may  or  may  not  take  advantage  of  such 
breach  and  claim  a  forfeiture.  It  may,  consulting  Its  own  Interests,  choose 
to  waive  the  forfeiture,  and  this  It  may  do  by  express  language  to  that  effect, 
©r  by  acts  from  which  an  Intention  to  waive  may  be  inferred,  or  from  which 
a  waiver  follows  as  a  legal  result.  A  waiver  cannot  be  Inferred  from  its 
mere  silence.  It  is  not  obliged  to  do  or  say  anything  to  make  the  forfeiture 
effectual.    It  may  wait  until  claim  is  made  under  the  policy,  and  then,  in 
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denial  tbereof,  or  in  defense  ttf  «  suit  oommenoed  therefor,  Mem  tbe  f6r- 
feiture.  But  it  may  be  asserted  broadly  that  if,  in  any  negotiations  or  trans- 
actions with  the  insured,  after  knowledge  of  the  forfeiture,  it  recognizes  tlie 
continued  validity  of  the  policy,  or  does  acts  based  thereon,  or  requires  the 
insured  tiy  virtue  thereof  to  do  some  act  or  tncur  some  toouUe  or  expense, 
the  forfeiture  ie,  as  matter  of  >law,  wfHved :  and  it  is  now  settled  in  this  court 
after  some  difference  of  opinion,  that  such  a  ipralver  need  not  be  based  upon 
any  new  agreement  or  an  estoppel.** 

In  Roby  v.  American  Centra]  Insurance  Company,  i20  N.  Y.  510, 
24  N.  £.  808,  it  is  said  in  the  headnote  that : 

"Where,  after  knowledge  of  the  forfeiture  of  a  policy,  the  insurer' recog- 
nizes its  continued  validity,  does  acts  based  thereon,  and  requires  the  insured, 
by  virtue  thereof,  to  do  sonie  act  or  incur  some  trouble  or  expense,  the  for- 
feiture is,  as  matter  of  law,  waived.  Such  a  waiver  need  not  be  based  upon 
axiy  new  agreement  or  upon  estoppel." 

In  Kieman  v.  Dutchess  County  Mutual  Insurance  Company,  150 
N.  y.  190,  44  N.  E.  693,  where  it  was  claimed  by  the  defendant 
that  there  was  a  breach  of  warranty  as  to  the  insured  property  be- 
ing unincumbered  by  chattel  mortgage,  the  court  ^say: 

"As  a  warranty  is  for  the  benefit  of  the  company,  it  may  take  advantage 
of  a  forfeiture  based  thereon,  or  may  waive  the  same  if  It  thinks  the  latter 
course  will  better  promote  its  interests.  There  may  be  a  waiver  by  express 
a^eement  or  through  estoppel,  but  nerther  is  required  to  effect  that  result, 
as  words  or  acts  fcom  which  an  intention  to  waive  may  reasoaably  be  iiir 
ferr«d  are  sufficient,  at  leaAt  when  ac<»d  upon.  ^  *  •  WlUle  «Kpross 
walv^  rests  upon  intention,  and  estoppel  upon  misleading  conduct.  Implied 
waiver  may  rest  upon  either,  for  It  exists  when  there  is  an  intention  to  waive 
unexpressed,  but  clearly  to  be  inferred  from  circumstances;  or  when  there 
is  no  such  Intention  in  fact,  but  the  conduct  of  the  insurer  lias  mfaAed  the 
insured  into  acting  on  a  reasanable  beUef  that  tta»  /companj  Jias  >waiv«d  «<iiue 
provision  of  th«  poUqy." 

In  Walker  v.  Phoenix  Insurance  Company,  166  N.  Y.  628,  SI  N. 
E.  392,  it  is  said  in  the  headnote  that : 

"If,  after  having  made,  in  ignorance  of  the  existence  of  a  chattel  mortgage, 
a  contract  of  fire  Inaurance  voidable  for  that  reason,  the  company  learns  of 
the  existence  of  the  mortgage,  and  thereafter  treats  the  policy  as  valid,  or 
puts  the  insured  to  trouble  or  expense  on  account  thereof,  its  acts  are  evi- 
dence from  which  a  jury  may  find  a  waiver  of  the  forfeiture." 

In  Gibson  Electric  Company  v.  Uverpool  &  London  &  Globe 
Ins.  Co.,  159  N.  Y.  418,  54  N.  E.  23,  the  Court  of  Appeals,  reviewing 
many  previous  authorities,  concluded  with  the  statement  that  an 
insurance  company  may  estop  itself  from  claiming  or  may  waive 
a  forfeiture  under  a  policy  of  insurance  by  its  acts  and  the  require- 
ments it  makes  of  the  insured  after  .knowledge  of  the  forfeiture. 
It  further  says: 

"The  insured  must  have  been  misled  l?y  some  act  of  the  insurer,  or  it  must, 
after  knowledge  of  the  breach,  have  done  something  which  could  only  be 
done  by  virtue  of  the  policy,  or  have  required  something  of  the  assured  which 
be  was  bound  to  do  only  under  a  valid  policy,  or  have  exercised  a  right  which 
it  bad  only  by  virtue  of  such  policy." 

In  this  case  the  recognition  of  the  policy  hy  the  defendant  was 
unqualified  and  unconditional  after  it  had  full  knowledge  of  the 
fact  that  there  was  a  chattel  mortgage  upon  the  property  when  the 
application  for  the  insurance  was  made,  and  also  as  to  the  details 
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thereof.  Such  full  information  and  knowledge  was  received  by  the 
defendant  not  alone  from  the  chattel  mortgage  itself  on  file,  but 
from  the  express  statements  and  admissions  of  the  mortgagor,  the 
insured.  All  of  the  facts  having  been  known  to  the  defendant  be- 
fore it  unqualifiedly  rccogntced  the  policy,  aiad  the  facts  connected 
therewith  being  undisputed,  the  -court  was  rig!it  in  holding  as  a 
matter  of  law  that  the  defendant  had  waived  the  brea«ch  of  war- 
ranty, if  any,  in  the  application. 

In  PraU  v.  D,  HL  M.  C.  In&.  Co.,  130  N.  Y.  20&-22Q,  29  N.  E.  117- 
120,  the  court  say : 

"We  Bee  no  reason  for  holding,  and  we  have  been  referred  to  no  case  In  this 
state  "Which  holds,  that  the  officers  of  sncli  a  corporation  [mutual  insurance 
company]  have  less  power  to  waive  defects  or  ratify  Invalid  policies  than 
corresponding  officers  In  stock  Insurance  companies." 

The  plaintiff  was  in  possession  of  the  mortgaged  property,  and 
owned  the  same  subject  to  the  payment  of  an  indebtedness  for 
which  he  was  personally  liable.  He  had  an  insurable  interest  in 
the  property.    Am.  &  Eng.  Ency.  of  Law  (2d  Ei)  voL  13, 168. 

It  is  provided  in  the  policy  that  it  shall  be  void  in  case  of  any 
fraud  or  false  swearing  by  the  assured  tooichin^  any  matter  relating 
to  the  insurance  or  the  subject  thereof,  whether  before  or  after  a 
loss.  The  defendant  insists  that  the  plaintiff  was  guilty  of  false 
swearing  in  overestimating^  tbe  quantity  and  value  of  the  personal 
property  which  he  claimed  to  have  lost  by  reason  of  the  fire.  It 
is  not  the  purpose  of  such  provisAon  in  the  policy  to  put  every 
insurer  in  danger  of  losing  the  entire  benefit  of  his  insurance  if  in 
an  honest  effort  to  determine  and  state  the  property  lost  by  fire, 
and  the  value  thereof,  he  inadvertently  misstates  the  same  or  over- 
estimates their  value.  A  mere  misstatement  of  the  loss,  based 
upon  an  erroneous  estimate  of  value,  which  is  but  the  expression  of 
an  opinion,  does  not  operate  to  avoid  the  policy.  The  misstate- 
n>ent  must  be  false  and  fraudulent.  Checrer  v.  Scottish  Union  & 
M.  Ins.  Co.,  86  App.  Div,  328,  63  N.  Y.  Supp.  730;  Am.  &  Eng. 
Ency.  of  Law  (M  Ed.)  voL  14J,  842.  Good  faith  and  honest  dealing 
are  all  that  is  required  of  a  person  in  making  proofs  of  loss  under 
a  policy  of  insnrance  after  a  fire.  The  verdict  of  the  jury  has  de- 
termined that  the  plaintiff  did  not  commit  any  fraud  or  intention- 
ally swear  false  in  his  proofs  of  loss- 

The  record  does  not  disclose  any  error  requiring  the  reversal  of 
the  judgment,  and  it  should  be  affirmed^  with  costs.    All  concur. 


VAN  WILLIAMS  v.  ELIAS  et  al. 

(gtipreme  Ootirt,  Appellate  Division,  Third  Department.    June  29,  1905.) 

1,  Pabtition— Pabties. 

TeBtator  devised  certain  real  estate  to  tmBtees  :fbr  tiie  tue  of  Ma  widow 
for  life ;  tiien  to  be  lield  by  tlie  tmatees  until  his  granctoon  ebould  arrive 
at  the  age  of  25  years;  then  to  be  divided  between  testator's  grandson 
and  granddanghter ;  and,  if  either  ^onld  die  before  that  time,  the  issue 
of  the  oDe  so  dying  should  be  entitled  to  the  share  of  his  or  her  parent. 
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Eeld,  that  in  a  suit  for  partition  after  the  grandson  had  absconded,  leav- 
ing a  wife  and  infant  child,  before  he  arrived  at  the  age  of  25,  not 
brought  until  after  he  would  have  arrived  at  such  age  if  alive,  such  child 
was  a  necessary  party. 

2.  Same— Presumptions. 

The  presumption  that  the  grandson,  who  was  an  electric  lineman,  lived 
from  the  time  he  absconded  until  he  arrived  at  the  age  of  25  years,  was 
not  sufficiently  strong  to  render  title  to  land  baaed  thereon  free  from 
reasonable  doubt. 

8.  Same— Pabties— Infants—Guabdian   ad  Litem— Appointment. 

Code  Civ.  Proc.  §  471,  provides  that  an  Infant  defendant  must  appear 
by  guardian,  who  must  be  appointed  on  the  application  of  the  infant,  if 
14  years  of  age  or  upwards,  and  applies  within  20  days  after  personal 
service  of  the  summons,  or  if  under  that  age,'  or  neglecting  so  to  apply, 
on  the  application  of  any  other  party  to  the  action,  or  a  relative  or  friend 
of  the  Infant.  Held,  that  an  appointment  of  a  guardian  for  an  infant 
under  14  years  of  age  could  not  be  sustained  as  an  appointment  under 
such  section  where  no  summons  had  at  any  time  been  served  on  such  in- 
fant. 

4.  Same— Petition. 

Where  a  petition  for  the  appointment  of  a  guardian  for  an  Infant  in 
a  suit  for  partition  of  real  property  did  not  show  that  the  infant  had 
any  personal  interest  in  the  property,  but  a  mere  possibility  of  an  interest 
in  case  her  father,  who  had  absconded,  was  dead,  and  the  infant  was 
not  a  party  to  the  suit,  such  petition  was  not  sustainable  under  Code 
Civ.  Proc.  §  452,  authorizing  the  application  to  be  made  by  a  person  who 
has  an  Interest  in  the  subject '  thereof ,  or  in  real  property,  the  title  to 
which  may  in  any  manner  be  affected  by  the  Judgment. 

5.  Same— CrENERAL  Guardian— Notice. 

Where  a  petition  for  the  appointment  of  a  guardian  ad  litem  for  an 
infant  three  years  of  age  did  not  allege  whether  the  infant  had  any  gen- 
eral or  testamentary  guardian,  with  whom  tlie  infant  resided,  or  that  no- 
tice had  been  given  to  her  general  or  testamentary  guardian.  It  was  fa- 
tally defective. 

Appeal  from  Special  Term,  Ulster  County. 

Petition  by  Myrtle  Van  Williams  against  William  Adam  Elias 
and  others.  From  an  order  denying  the  motion  of  purchasers  at  the 
sale  to  be  relieved  from  the  purchase,  they  appeal.    Reversed. 

The  property  which  was  the  subject  of  the  partition  action  was  formerly 
the  property  of  one  Leonard  Elias,  who  died  upon  July  13,  1896,  leaving,  him 
surviving,  his  wife,  Mary  Elias,  and  two  grandchildren— -one,  Mary  Elias; 
and  the  other,  William  Adam  Elias.  By  the  will  the  property  is  vested  in 
trustees  for  the  use  and  benefit  of  his  widow,  Mary  Elias,  for  and  during 
Iier  life,  and  after  her  death  to  be  held  by  said  trustees  until  William 
Adam  Elias  should  arrive  at  the  age  of  25  years,  or  until  his  death  before 
attaining  such  age.  The  third  provision,  as  far  as  material  to  this  contro- 
versy, reads  as  follows:  *'Third.  And  on  my  grandson,  William  Adam,  at- 
taining the  age  of  twenty-five  years  as  aforesaid,  I  give,  devise  and  bequeath 
all  my  said  property  to  my  said  granddaughter,  Mary,  and  my  said  grandson, 
William  Adam,  in  equal  shares.  *  *  *  If  either  said  William  Adam  or 
my  granddaughter,  Mary,  shall  die  as  aforesaid,  leaving  lawful  issue  surviv- 
ing, such  issue  shall  take  at  the  expiration  of  said  trust,  the  same  portion 
of  my  estate  that  the  granddaughter  or  grandson,  so  dying,  would  have 
taken  if  she  or  he  had  survived  the  expiration  of  such  trust"  Mary  Elias, 
the  widow,  died  about  two  years  after  the  death  of  her  husband.  Mary 
Elias,  the  granddaughter,  married  Cameron  Van  Williams,  and  died  upon 
March  8,  1903,  leaving,  her  surviving,  one  child,  the  plaintiff  in  the  partition 
action,  Myrtle  Van  Williams.  The  grandson  William  Adam  Elias  would  have 
become  25  years  of  age  upon  the  2d  day  of  August,  1904.  Upon  the  llth  day 
of  December,  1902,  however,  he,  having  been  a  defaulter,  left  the  country, 


Digitized  by  CjOOQIC 


Sup.    Ct.)  VAN   WILLIAiiS   V.  ELIAS.  -     613 

and  has  never  been  heard  of  since.  He  left  a  wife,  Mabel  A.  Ellas,  and  one 
child,  Beatrice  Ellas,  an  infant  between  2  and  3  years  old  at  the  time  of  the 
Judgment  in  partition.  The  action  of  partition  was  brought  after  the  2d 
day  of  August,  1904,  at  which  time  William  Adam  Ellas  reached.  If  living, 
the  age  of  25  years.  Beatrice  Elias,  the  daughter  of  William  Adam  Ellas, 
was  not  originally  made  a  party  to  the  action.  The  summons  was  served 
upon  William  Adam  Ellas  by  publication  upon  affidavits  showing  that  he  had 
departed  from  the  state,  and  his  whereabouts  unknown.  Subsequently,  be- 
fore the  interlocutory  judgment,  upon  petition  of  Mabel  Elias  as  next  friend, 
one  Emma  Hutton  was  appointed  guardian  ad  litem  of  the  said  Beatrice 
Elias,  and  the  said  Beatrice  was  ordered  brought  in  as  a  party  defendant 
In  the  action,  and  the  summons  and  complaint  were  ordered  amended  by  in- 
serting the  said  name  of  said  Beatrice  Elias  as  party  defendant,  with  leave 
to  serve  an  answer  In  the  action.  Thereafter  the  general  answer  was  served 
by  the  guardian  ad  litem,  and  In  the  judgment  afterwards  rendered  It  was 
determined  that  William  Adam  Elias  was  alive  at  the  time  he  reached  25 
years  of  age,  and  was  entitled  to  one-half  interest  in  said  premises,  subject 
to  the  Inchoate  right  of  dower  of  his  wife,  Mabel  Elias.  The  sale  was  had 
under  the  judgment  under  which  the  appellants  Hamilton  and  Osterhoudt 
became  purchasers.  Thereafter  they  made  application  to  be  relieved  from 
the  purchase  upon  three  grounds:  "(1)  That  one  Beatrice  Elias,  an  Infant, 
was  a  necessary  party  to  the  action  herein ;  but  said  infant  was  not  properly 
or  legally  brought  into  this  action  by  service  of  a  summons,  and  is  not  bound 
by  the  judgment  herein  or  by  the  sale  of  such  property.  (2)  That  the  prop- 
erty herein  involved  was  subject  to  a  valid,  existing, .  and  mandatory  power 
of  sale  vested  in  Wesley  D.  Hale,  the  executor  and  trustee  of  and  under  the 
will  of  Leonard  Ellas,  deceased,  which  was  a  legal  bar  to  this  action.  (3) 
That  said  Wesley  D.  Hale,  as  such  executor  and  trustee  of  and  under  the  will 
of  Leonard  Elias,  was  a  necessary  party  defendant  to  this  action,  but  he 
was  not  so  made  a  party,  and  is  not  bound  by  any  proceedings  herein."  This 
motion  was  by  the  Special  Term  denied,  and  from  the  order  denying  said 
motion  this  appeal  is  taken.    Further  facts  appear  in  the  opinion. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 
Joseph  M.  Fowler,  for  appellants, 
J.  W.  Searing,  for  respondent. 

SMITH,  J.  Wesley  D.  Hale,  as  trustee  under  the  will  of  Leonard 
Elias,  was  discharged  by  decree  of  the  Surrogate's  Court  in  Novem-  ■ 
ber,  1904.  The  action  of  partition  was  brought  September  26th, 
prior  thereto.  Even  though  a  necessary  party  at  the  commence- 
ment of  the  action,  his  subsequent  discharge  before  the  judgment 
would  seem  to  have  divested  him  of  all  interest  in  the  controversy. 

That  Beatrice  was  a  necessary  party  to  this  action,  in  order  to 
convey  a  perfect  title,  would  seem  to  be  undoubted.  William  Adam 
Elias  took  no  title  whatever  unless  he  was  living  upon  the  2d  day 
of  August,  1904,  at  which  time  he  would  have  become  25  years  of 
age.  Upon  December  11,  1902,  he  left  the  state,  and  was  never 
heard  from  thereafter.  Respondent's  argument  rests  in  part  upon 
the  presumption  that  he  is  still  living.  While  such  may  be  the  fair 
presumption  as  applied  to  a  man  26  years  of  age,  in  good  health, 
it  is  very  far  from  conclusive.  The  business  in  which  he  proposed 
to  engage — ^that  of  a  lineman  in  placing  wires  for  the  carrying  of 
electricity — is  one  extremely  dangerous.  His  failure  for  over  two 
years  to  send  any  moneys  to  his  wife  or  little  child  for  their  sup- 
port, or  to  communicate  with  them,  is  unnatural  in  a  normal  man. 
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The  presumption,  therefore,  that  he  is  still  living,  or  was  U\dng 
upon  the  ^d  day  of  August,  19€4,  when,  if  Kving,  he  would  become 
entitled  to  a  half  interest  in  this  property,  is  not  alone  sufficiently 
strong  to  give  security  to  any  title  upon,  a  sale  in  a  partition  action. 
If  it  should  afterwards  be  proven  that  hts  death  had  occurred  prior 
to  August  3,  1904,  these  purchasers  would  find  themselves  with 
title  to  only  a  half  interest  in  the  property,  while  Beatrice  would 
hold  the  other  half  interest.  No  reasonably  cautious  man  would 
dare  to  loan  moneysy  either  of  his.  own;  or  of  a  trust  fund,  upon  any 
such  title.  It  is  not  free  from>  reasonable  dotrbt,  and  is  not  such  a 
title  as  the  law  will  compel  a  purchaser  to  accept.  In  Vought  v. 
Williams,  120  N.  Y.  253,  24  N.  E.  195,  8  L.  R.  A.  591,  17  Am.  St. 
Rep.  634,  it  appeared  that  the  premises  in  question  belonged  to  one 
R.,  who  died  intestate  in  1853,  leaving  a  widow  and  two  sons,  W. 
and  G.  The  latter,  in  1863,,  when  about  22  years  of  age,  being  un- 
married, in  poor  health,  dissipated,  and  not  in  biflsiness^  disappeared, 
and  has  not  been  heard  of  siince.  In  April,  1875,  his  mother  and 
brother  conveyed  to  plaintiff's  grantors  by  a  deed  which  recited  that 
they  were  the  sole  heirs  at  law  of  R.  Held,  that  the  title  was  not 
marketable,  and  defendant  could  not  be  compelled  to  complete  his 
purchase.     Brown,  J.,  in  writing  for  the  court,  says: 

"A  mariietable  titife  lis  one  that  Is  free  from  reasonable  doubt.  There  Is 
a  reasonable  doubt  when  there  Is  uncertainty  as  to  some  fact  appearing  In 
the  course  of  its  deduction,  and  the  doubt  must  be  such  as  affects  the  value 
of  the  land  or  will  Interfere  with  its  sale.  A  purchaser  is  not  to  be  compelled 
to  take  property,  the  possession  of  which  he  may  be  compeljed  to  defend  by 
litigation.  He  should  have  a  title  that  will  enable  him  to  hold  his  land  in 
peace,  and,  if  he  wishes  to  sell  It,  be  reafionably  sure  that  no  flaw  or  doubt 
will  arise  to  disturb  its  market  value.  [Citing  authorities.]  If  a  title  de- 
pends upon  a  fact  which  is  not  capable  of  satisfactory  proof,  a  purchaser 
•cannot  be  compelled  to  take  it.     [CiUng  Sbrlver  ▼.  Shriver,  86  N.  Y.  575.]" 

In  that  case  it  was  held  that  the  presumption  of  death  arising  from 
the  absence  of  24  years  was  not  sufficient  upon  which  to  create  a 
maricetable  title.  Respondent  relies  upon  this  authority  as  showing 
the  strength  of  the  presumption  that  Wiilianx  Adam  Elias  is  alive. 
I  read  in  the  case,  however,  no  support  for  the  respondent's  claim. 
The  principle  seems  to  be  there  established  that  a  title  is  not  fairly 
marketable  which  rests  merely  upon  a  presumption,  unless  such 
presumption  rests  so  firmly  upon:  facts  that  practically  no  doubt 
whatever  exists  as  to  the  existence  of  the  fact  presumed.  Respond- 
ent argues  that,  if  this  rule  be  held  so  strictly,  few  titles  could  be 
found  marketable,  because  in  many  cases  parties  are  absent  and 
cannot  be  found,  and  ser\ace  of  the  summons  must  be  made  by 
publication.  In  those  cases-,  however,  the  sale  is  good  and  the 
title  marketable,  because  the  proceeds  of  the  sale  are  placed  widi 
the  county  treasurer,  subject  to  the  order  of  the  defendant  so  served, 
or  of  his  personal  representatives.  This  provision  of  law  found  in 
section  1582  of  the  Code  of  Civil  Procedure  is  further  urged  in  sup- 
port of  respondent's  contention  that  this  title  is  marketable,  slI- 
though  Beatrice  be  not  properly  a  party  to  the  action.  It  will  be 
observed,  however,  tliat  the  moneys  are  placed  in  tlie  hands  of  the 
coTinty  treasurer  subject  to  the  order  of  William  Axlam  Elias  or 
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his  representatives.  They  could  not  be  reached  by  Beatrice  Eliad 
even  upon  proof  that  her  father  died  before  he  became  25  years  of 
age.  Moreover,  there  appear  judgments  in  this  action  in  Idrge 
amounts  against  William  Adam  Elias,  which  must  be  paid  from 
this  deposit  with  the  county  treasurer  unless  proof  can  forthwith 
be  found  that  he  died  before  the  2d  day  of  August,  1904  It  will  be 
seen,  therefore,  that  this  section  of  the  Code  of  Civil  Procedure 
gives  no  protection  whatever  to  Beatrice  Elia&  in  case  it  should  af- 
terwards appear  that  her  father  had  died  before  i^eaching  the  age 
of  25  years. 

This  plaintiff  is  not  remediless.  She  could  have  brought  this 
action,  alleging  the  doubt  in  this  title,  and  making  William  Adam 
Elias  and  Beatrice  Elias  both  parties  to  the  action.  In  such  case 
the  sale  would  undoubtedly  be  free  from  the  claims  of  either  one. 
The  judgment  itself  would  be  a  bar  to  all  claims  by  both  against  the 
property,  and  a  good  title  could  be  given  upon  a  sale  in  such  an  ac- 
tion. Or,  if  Beatrice  Elias  is  properly  made  a  party  defendant  in 
this  action,  she  is  bound.by  the  judgment,  and  the  title  is  undoubt- 
edly good.  This  brings  us  to  the  further  question  in  the  case — 
whether  Beatrice  was  properly  made  a  party  defendant,  so  as  to 
be  bound  by  the  judgment  herein. 

By  section  471  of  the  Code  of  Civil  Procedure  it  is  provided  that 
an  infant  defendant  must  also  appear  by  guardian,  who  must  be  ap- 
pointed upon  the  application  of  the  infant,  if  the  infant  be  14  years 
or  upwards,  and  applies  within  20  days  after  personal  service  of  the 
summons,  or  if  he  is  under  that  age,  or  neglects  so  to  apply,  upon 
the  application  of  any  other  party  to  the  action,  or  of  a  relative  or 
friend  of  the  infant.  By  section  452  of  the  Code  of  Civil  Procedure 
it  is  provided: 

** Where  a  person'  nort  a  party  to  the  actldn  has  an  Interest  In  the  subject 
thereof  or  In  the  real  property,  the  title  to  which  oiay  iu  any  manner  be 
affected  by  the  Judgment  »  ♦  ♦  and  makes  application  to  the  court  to 
be  made  a  party,  it  must  direct  him  to  be  brought  In  by  the  proper  amend- 
ment.'' 

Section  453  provides  that  where  the  court  directs  a  new  defendant 
to  be  brought  in,  and  the  order  is  not  made  upon  his  own  applica- 
tion, a  supplemental  summons  must  be  issued,  directed  to  him, 
and  in  the  same  form  as  an  original  summons.  No  summons  was 
at  any  time  served  upon  this  infant.  The  appointment  of  this 
guardian  ad  litem  cannot  be  sustained  as  an  appointment  for  an 
infant  defendant  under  section  471  of  the  Code.  Such  an  appoint- 
ment, it  would  seem,  could  only  be  made  after  service  of  the  sum- 
mons upon  the  infant.  See  Ingersoll  v.  Mangam,  84  N.  Y.  625.  It 
is  claimed,  however,  that  this  rule  cannot  apply  where  an  applica- 
tion is  made  by  the  infant  itself  under  section  452,  above  referred  to. 
Counsel  for  the  appellant,  however,  insists,  if  Beatrice  had  been 
made  a  party  defendant  under  this  section,  that  the  summons  must 
still  have  been  served  upon  her,  under  section  453  of  the  Code,  be- 
cause she  was  not  so  made  a  party  upon  her  own  application,  but 
upon  the  application  of  Mabel  Elias,  acting  as  her  next  friend. 
Whether  or  not  there  be  any  force  in  this  claim,  we  are  of  the  opin- 
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ion  that  the  petition  for  the  appointment  of  the  guardian  does  not 
bring  the  application  within  the  conditions  of  section  452  of  the 
Code.  That  section  authorizes  the  application  to  be  made  by  a  per- 
son who  "has  an  interest  in  the  subject  thereof  or  in  the  real  prop- 
erty, the  title  to  which  may  in  any  manner  be  affected  by  the  judg- 
ment." The  petition  for  the  appointment  of  a  guardian  for  Beatrice 
does  not  show  the  existence  of  any  interest  in  this  real  property. 
It  shows  simply  a  possibility  of  an  interest  in  this  property.  More- 
over, no  interest  which  she  may  have  in  the  property  could  be  af- 
fected by  a  judgment  in  an  action  to  which  she  was  not  a  party. 
It  would  seem,  therefore,  that  the  conditions  did  not  exist,  giving 
her  the  right  to  intervene  in  the  action  under  this  section.  As 
against  an  infant  the  Code  provisions  will  be  construed  strictly, 
and  if  she  has  not  a  legal  interest  in  the  property,  and  so  has  not 
been  properly  brought  in,  she  will  not  be  held  hereafter  to  be  bound 
by  this  judgment.  It  must  at  least  be  said  that  there  is  grave  doubt 
as  to  whether  her  friend,  in  making  application  for  the  appointment 
of  the  guardian,  has  shown  facts  to  bring  her  within  the  conditions 
named  in  this  section. 

But  there  is  another  defect  in  these  papers  for  the  appointment 
of  this  guardian.  Whether  a  guardian  be  appointed  for  an  infant 
plaintiff  or  an  infant  defendant,  the  law  requires,  if  the  application 
be  made  by  some  person  other  than  the  infant,  that  notice  shall  be 
given  to  his  general  or  testamentary  guardian,  or,  if  he  has  none, 
to  the  person  with  whom  the  infant  resides.  There  is  no  recital 
in  the  order  appointing  the  guardian  of  notice  having  been  given 
to  any  one.  Nor  is  there  any  allegation  in  the  petition  showing 
whether  the  infant  had  any  general  or  testamentary  guardian,  or 
with  whom  the  said  infant  resides.  It  may  be  claimed  tihat,  because 
the  infant  was  only  between  two  and  three  years  of  age,  she  would 
be  presumed  to  be  living  with  her  mother,  who  makes  the  applica- 
tion for  the  appointment.  Such  presumption  cannot  be  indulged 
in  for  the  purpose  of  sustaining  this  order,  to  make  valid  this  title, 
and  forever  bar  the  infant  from  all  right  to  question  the  same. 
With  the  mother  left  penniless,  the  infant  might  well  be  residing 
with  some  other  person,  to  whom  the  law  would  require  notice  be- 
fore the  guardian  ad  litem  could  be  appointed,  especially  where,  as 
in  this  case,  the  interest  of  this  mother  is  to  an  extent  antagonistic 
to  the  interest  of  this  infant  daughter.  The  courts  would  not,  in 
my  judgment,  hold  this  infant  bound  by  a  judgment  in  which  the 
order  appointing  the  guardian  ad  litem  did  not  show  the  necessary 
notice  which  would  authorize  the  granting  of  such  order,  and  in 
which  the  facts  showing  upon  whom  proper  service  should  be  made 
did  not  appear  in  the  petition  of  a  relative  or  friend  for  such  ap- 
pointment. 

Our  conclusion  is  that  this  title  is  not  free  from  doubt,  and  the 
purchasers  should  not  be  compelled  to  accept  the  same.  The  order 
of  the  Special  Term  should  be  reversed,  with  $10  costs  and  disburse- 
ments, and  the  motion  granted,  and  the  matter  remitted  to  Special 
Term  to  determine  what  costs  and  expenses  should  be  allowed  the 
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purchasers  in  addition  to  the  repayment  of  the  deposit  made  upon 
the  purchase. 

Order  reversed,  with  $10  costs  and  disbttrsements,  and  motion  granted,  and 
matter  remitted  to  the  Special  Term  to  determine  what  costs  and  expenses 
should  be  allowed  to  the  purchaser  In  addition  to  the  repayment  of  the  deposit 
made  upon  the  purchase.    All  concur ;  CHASE,  J.,  In  result. 


PEOPLE  ▼.  KELLOGG. 
(Supreme  Court,  Appellate  Division,  First  Department    June  23,  1905.) 

1.  Labcent— Indictment— Designation  of  Person  Injxtbbd— Matebialitt. 

Under  Code  Cr.  Proc.  §  281,  providing  that  when  an  offense  Involves 
the  commission  of  a  private  injury,  and  is  otherwise  described  with  suf- 
ficient certainty,  an  erroneous  allegation  as  to  the  person  injured  is  im- 
material, the  fact  that  an  indictment  alleges  larceny  from  a  corporation, 
whereas  the  corporation  was  not  the  owner  of  the  money  taken,  is  im- 
material. 

2.  SA1IE^— Dupucitt— Sepabate  Counts. 

An  indictment  for  larceny,  the  first  four  counts  of  which  allege  the 
money  to  have  been  the  property  of  a  certain  individual  and  divers  other 
persons  unknown,  and  charge  embezzlement  at  common  law,  which  is  made 
.  larceny  by  Pen.  Code,  §  528,  subd.  2,  while  the  next  two  counts  are  the 
same,  except  in  that  they  allege  a  corporation  to  have  been  the  owner  of 
the  propertsr>  whereas  the  seventh  count  is  a  common- law  count  for  lar- 
ceny, and  the  eighth  charges  the  formation  of  a  conspiracy  to  obtain 
money  by  false  representations  and  the  obtainment  of  the  money  pur- 
suant to  the  conspiracy,  all  the  counts  of  which  specify  the  larceny  of  the 
same  sum  of  money  and  name  the  same  persons  as  defendants,  but  differ 
in  their  allegations  as  to  the  parts  played  by  the  several  defendants  in 
the  transaction,  does  not  charge  more  than  one  crime,  within  the  prohibi- 
tion of  Code  Cr.  Proc.  |§  278,  279,  requiring  Indictments  to  charge  but  one 
crime,  but  permitting  that  crime  to  be  charged  in  separate  counts. 

8.  Cbiiiinal  Law— Election— Motion  at  Opening. 

Where  an  indictment  charges  the  same  offense  in  a  different  manner 
in  several  counts,  a  motion  to  compel  the  prosecution  to  elect  at  the  open- 
ing of  the  trial  upon  which  count  it  will  proceed  is  properly  denied. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27,  Cent  Dig.  Indictment  and 
Information,  I  427.] 

4  Same— Motion  at  Close. 

It  is  discretionary  with  the  court  to  deny  a  motion  made  at  the  close 
of  the  people's  case  to  compel  the  prosecution  to  elect  on  which  count  of 
an  indictment,  charging  the  same  offense  in  different  counts,  it  will  stand, 
and  its  action  in  so  doing  Is  not  error,  in  the  absence  of  prejudice  to  de- 
fendant. 

5.  Same— Pbincipals— Who  Abe. 

Under  the  express  provisions  of  Pen.  Code,  (  29,  a  person  concerned  in 
the  commission  of  a  crime,  whether  he  directly  commits  the  criminal  act 
or  aids  and  abets  In  its  commission,  is  a  principal. 

psd.  Note. — ^For  cases  in  point,  see  vol.  14,  Cent  Dig.  Criminal  Law,  || 
71-86.] 

6w  Labcent— What  Constitutes— M isappbopbiation  of  Monet. 

Persons  who  induce  members  of  the  public  to  subscribe  money  under  a 
written  contract  providing  that  the  money  subscribed  is  to  be  credited 
to  tne  subscriber's  accoimt  and  to  be  invested  In  a  wheat  deal  do  not  ac- 
quire title  to,  but  become  bailees  of,  the  money  for  the  si>eclal  purpose  of 
speculating  in  wheat,  and,  in  case  they  misappropriate  the  money,  are 
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guilty  of  larceny  and  embezzlement  both  at  common  law  and  under  Pen. 
Code,  fi  528,  subd.  2,  declaring  bailees,  trustees,  etc.,  having  control  of 
money  or  property,  who  appropriate  the  same  to  their  own  use,  guilty 
of  larceny. 

7.  Same— Indictment— Vabiance— Designation  of  Febson  Injotcd. 

Under  Code  Cr.  Proc.  .§  281,  providing  that  an  erroneous  allegation  of 
an  Indictment  as  to  the  person  injured  is  immaterial,  evidence  of  the  lar- 
ceny of  money  from  an  imnamed  person  is  suflQcfent  to  support  an  indict- 
ment charging  the  larceny  of  the  money  from  a  certain  Individual  and 
divers  other  persons  to  the  grand  jury  unknown,  although  there  ia  no 
evidence  of  a  larceny  from  the  Individual  named. 

8.  Same— Evidence— Intent. 

In  a  prosecution  for  larceny,  where  the  evidence  shows  a  connected, 
continuous  scheme  pursuant  to  which  defendant  formed  a  corporation 
and  associated  others  with  him.  fer  the  purpose  of  swindling  the  public 
by  inducing  members  thereof  to  Intrust  the  corporation  so  formed  with 
money  to  speculate  in  wheat  and  other  ventures,  which  money  was  in 
fact  misappropriated  by  defendant  and  his  companions,  evidence  as  to 
when  the  first  payment  from  the  business  of  the  corporation  was  made 
wa8  competent  as  characterizing,  the  offense  charged,  and  on  the  ques- 
tions of  guilty  knowledge  and  intent,  both  under  a  count  charging  con- 
spiracy and  under  others  charging  larceny. 

Appeal  from  Court  of  General  Sessions,  New  York  County. 
James  B.  Kellogg  was  convicted  of  grand  larceny  in  the  first 
degree,  and  appeals.    Affirtned. 

The  indictment  under  which  the  defendant  was  tried  and  convicted  con- 
tained eight  counts,  the  first  of  which  is  as  follows: 

*The  said  Myron  L.  Bernard,  late  of  the  city  of  New  York,  in  the  county 
of  New  York  aforesaid,  on  the  3d  day  of  April,  iji  the  year  one  thousand  eight 
hundred  and  ninety-seven,  at  the  city  and  county  aforesaid,  being  then  and 
there  a  person  authorized  by  agreement  to  hold  and  take  possession,  custody, 
and  control  of  the  sum  of  one  hundred  and  forty-nine  thousjoind  eight  hundred 
and  thirty  dollars  and  thirty-two  cents,  thei-eto  paid  and  delivered  to  him  by 
Francis  J.  Winn  and  divers  other  persons  to  the  grand  jury  aforesaid  un- 
known, imder  and  upon  the  agreement  of  him,  the  said  Myron  L.  Bernard, 
to  use,  apply,  and  invest  the  aforesaid  sum  of  $149,830.32  in  the  purchase 
and  sale  of  a  certain  article  of  trade  and  commerce,  to  wit,  wheat,  for  and 
on  account  and  for  use  and  benefit  of  the  said  Francis  J.  Winn  and  said 
divers  other  unknown  persons,  in,  by,  and  for  a  certain  pool  and  combination 
composed  and  made  up  of  and  constituted  by  the  said  Francis  J.  Winn  and 
divers  other  unknown  persons,  which  said  agreement,  pool,  and  combination 
was  then  and  there  known  and  designated  by  all  of  the  parties  aforesaid  as 
'Special  Wheat  Combination  No.  2,'  and  i^)on  agreement  of  him,  the  said 
Myron  L.  Bernard,  to  make  Just  and  true  account  to  the  said  Francis  J. 
Winn  and  said  divers  other  unkno>vn  persons  of  the  said  sum  of  money  and 
the  Investment  and  disposition  thereof,  and  not  to  use,  invest,  or  apply  the 
said  sum  of  $149,830.32  to  any  use  or  purpose  other  than  the  purchase  and 
sale  of  wheat  as  aforesaid;  and  the  said  Myron  L.  Bernard,  as  such  person 
so  authorized  as  aforesaid  by  agreement  as  aforesaid  to  hold  and  take  pos- 
session, custody,  and  control  of  the  said  sum  of  $149,830.32,  then  and  there 
having  in  his  i)ossession,  custody,  and  control  tlie  said  money  and  personal 
property  of  the  said  Francis  J.  Winn  and  said  divers  other  persons,  the 
true  owners  thereof,  under  and  by  virtue  of  the  agreement  aforesaid,  did 
feloniously  appropriate  the  sum  of  ninety-seven  thousand  and  thirty  dollars 
and  thirty-two  cents,  lawful  money  of  the  United  States  of  America,  and 
of  the  value  of  $97,030.32,  part  and  parcel  of  the  said  sum  of  money  then 
and  there  in  his  possession,  custody,  and  control  under  and  by  virtue  of  the 
agreement  aforesaid,  to  his  own  use  and  to  the  use  of  persons  not  then  and 
there  the  true  owners  or  entitled  to  the  benefit  thereof,  with  intent  to  de- 
prive and  defraud  the  said  Francis  J.  Winn  and  said  divers  other  unknown 
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persona  oC  the*  ultmb,  and  nee  and  benefit  thereof ;  and  the  said  sum  of  lOT,- 
030^2  of  the  goods,  charttBhi,  aad  pergonaJk  property  of  the  said  Francis  J. 
Winn  and  said  divers  other  unknown  persons  did  then  and  there  aoad  thevehy 
feloniously  steal;  and  the  said  Samuel  Keller  and  the  said  James  B.  Kel- 
loggy  otherwise  called  /aooh  Keller;  both  laHe  of  the  eity  and!  county  aforesaid, 
at  the  time  of  the  committing  of  the  felony,  misappropriation^  and  larc^eny 
aforesaid,  in  the  manner  and  form  aforesaid,  at  the  city  and  county  aforesaid, 
were,  and  each  of  them  then  and  there  was,  felonicmsly  concerned  in  the  com- 
mission of  the  said  felony  and  larceny,  oi^ainst  the  form  of  the  statute  In 
such  case  made  and  provided,  and  against  the  peace  of  the  people  of  the  state 
of  New  York  and  their  dignity." 

The  second  is  substantially  the  same  as  the  first,  except  that  It  is  alleged 
therein  that  Samuel  Keller,  one  of  the  principals  in  the  first  count,  was  the 
person  to  whom  was  intruBted  the  custody  and  control  of  the  money. 

The  third  count  is  subetantiall>:  the  same  as  the  first,  except  that  it  alleges 
that  Myron  L.  Bernard,  instead  of  being  personally  and  IndividnaUy  intrusted 
with  the  custody  of  the  moneys,  was  the  president  of  a  corporation  known 
as  the  "E.  S.  Dean  Company,"  and  as  such  president,  and  acting  for  and 
r^resenting  the  corporatiou,  and  having  actual  and  effective  custody  of  the 
corporation,  was  authurlKed  by  agreement  to>  bold  and  take  possession,  cus- 
tody, and  control  of  the  money,  the  property  of  Francis  J.  Winn  and  divers 
other  persons;  then  alleges  that  he  did,  as  such  president,  make  the  misap- 
propriation charged  In  the  first  count,  and  that  the  defendant,  Kellogg,  was 
concerned  in  the  commission  thereof. 

The  fourth  count  is  substantial!/  the  same  as  the  third,  except  that  Instead 
of  alleging  that  Myron  L.  Bernard,  as  president  of  the  £.  S.  Dean  Company, 
had  custody  of  the  moneys,  it  stated  that  the  defendant,  Kellogg,  as  manager 
and  agent  of  the  E7.  S.  Dean  Company,  was  the  principal  and  made  the  m.is- 
approprlation,  and  that  Kellogg  and  Bernard  were  feloniously  concerned  in 
the  commission  of  it. 

The  fifth  count  charges  that  Bernard,  being  the  president  of  the  E.  S. 
Dean  Company,  a  corporation,  and  having  in  his  custody  $97,030.32  of  which 
the  said  corporation  was  the  true  owner,  misappropriated  that  sum  to  his 
own  use,  and  that  Keller  and  the  defendant,  Kellogg,  were  feloniously  con- 
cerned in  the  commission  thereof,  and  did  willfully  and  feloniously  aid  and 
abet  in  its  commission. 

The  sixth  count  charges  that  Keller  was  the  agent  and  general  manager 
of  the  E.  S.  Dean  Company,  a  corporation,  and  that  he  bad  tbe  custody  of 
$97,030.32  of  the  corporation's  money ;  that  he  misappropriated  and  took  said 
moneys  from  the  said  corporation,  and  that  Bernard  and  Kellogg  were  feloni- 
ously concerned  in  tbe  commission  of  such  offense. 

The  seventh  count  is  a  common-law  count  for  larceny,  and  charges  that 
Bernard,  Keller,  and  Kellogg  stole  from  Francis  J.  Winn  and  others  $97,- 
030.32. 

The  eighth  count  charges  that  the  said  Keller,  Kellogg,  and  Bernard  formed 
a  conspiracy  to  obtain  money  by  means  of  false  representations,  and  that 
Francis  J.  Winn  and  others  unknown  relied  upon  such  misrepresentations, 
and  that  by  means  thereof  they  obtained  from  the  said  Winn  and  others 
unknown  $97,030.32,  which  they  appropriated  to  their  own  use. 

The  defendant  demurred  to  the  indictment  upon  the  ground  **that  more 
than  one  crime  is  charged  in  the  indictment  within  the  meaning  of  sections 
278  and  279  of  the  Code  of  Criminal  Procedure.*'  The  demurrer  was  over- 
ruled. 

At  the  opening  of  the  case  for  trial  the  defendant  moved  that  the  district 
attorney  be  compelled  to  elect  upon  which  count  the  defendant  was  to  be 
tried.  This  motion  was  denied.  It  was  renewed  at  tbe  close  of  the  people's 
case,  and  acraln  denied.  At  the  close  of  the  entire  case  the  district  attorney 
elected  to  go  to  the  Jury  upon  the  first  six  counts  of  the  indictment.  After 
the  summing  up  by  coun^^el  for  the  defendant  and  the  district  attorney,  the 
oourt,  upon  Its  own  motion,  withdrew  the  fifth  and  sixth  coimts  from  the 
consideration  of  the  jury,  thus  leaving  the  first  four  counts  of  the  indictment. 
The  jury  rendered  a  verdict  against  the  defendant  of  grand  larceny  In  the 
first  degree.    The  defendant's  counsel  thereafter  moved  for  a  new  trial  upon 
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the  minutes;  the  motion  was  denied,  and  the  defendant  was  sentenced  to 
imprisonment  in  the  state's  prison  at  hard  labor  for  the  term  of  seven  years 
and  six  months. 

Argued  before  HATCH,  PATTERSON,  O'BRIEN,  and 
LAUGHUN,  JJ. 

Max  D.  Steuer,  for  appellant. 
Edward  Sandford,  for  respondent. 

HATCH,  J.  Upon  this  appeal  the  defendant  brings  up  for  re- 
view the  question  raised  by  the  second  ground  of  demurrer  inter- 
posed by  him,  namely,  whether  more  than  one  crime  is  charged  in 
the  indictment,  within  the  meaning  of  sections  278  and  279  of  the 
Code  of  Criminal  Procedure.  It  is  manifest  that  the  indictment 
charges  but  a  single  oifense,  to  wit,  the  larceny  of  $97,030.32,  al- 
leged to  be  the  property  of  Francis  J.  Winn  and  divers  other  persons 
to  the  grand  jury  unknown.  The  first  four  counts  charge  in  terms 
what  would  have  been  the  offense  of  embezzlement  at  common  law, 
which  is  now  made  larceny  pursuant  to  the  provisions  of  subdivision 
2  of  section  628  of  the  Penal  Code.  The  fifth  and  sixth  counts  are 
the  same,  save  that  the  corporation  was  alleged  to  be  the  owmer  of 
the  money.  Such  fact,  however,  is  immaterial,  even  though  it  be 
conceded  that  the  ownership  of  the  money  was  not  vested  in  the 
corporation.  Section  281  of  the  Code  of  Criminal  Procedure  pro- 
vides : 

"When  an  offence  Involves  the  commission  of,  or  an  attempt  to  commit  a 
private  injury,  and  is  described  with  sufficient  certainty  in  other  respects  to 
Identify  the  act,  an  erroneous  allegation  as  to  the  person  injured,  or  intended 
to  be  injured,  is  not  material." 

It  is  evident  that  the  whole  structure  of  this  indictment,  includ- 
ing as  well  the  common-law  and  the  conspiracy  count,  states  but  a 
single  offense,  in  several  counts,  committed  by  different  means. 
Under  well-settled  authority,  such  pleading  is  sustained  as  a  good 
pleading  both  at  common  law  and  under  the  Code.  The  whole  sub- 
ject is  thoroughly  discussed  in  Taylor  v.  The  People,  12  Hun,  212; 
Hawker  v.  The  People,  75  N.  Y.  487;  People  v.  Adler,  140  N.  Y. 
331,  36  N.  E.  644;  People  v.  Wilson,  161  N.  Y.  403,  45  N.  E.  862. 
It  would  serve  no  useful  purpose  to  restate  the  principles  and  rea- 
sons upon  which  the  doctrine  rests.  It  is  sufficient  now  to  say  that 
these  authorities  abundantly  sustain  the  method  of  pleading  which 
has  been  adopted  in  this  case,  the  sole  purpose  of  which  seems  to 
have  been  to  meet  possible  variances  and  defects  of  evidence  in 
establishing  some  one  of  the  necessary  ingredients  of  the  crime 
charged  in  particular  counts  of  the  indictment.  It  was  said  in 
People  ex  rel.  Tweed  v.  Liscomb,  60  N.  Y.  559,  19  Am.  Rep.  211 : 

"In  theory,  every  count  in  an  indictment  is  for  a  distinct  offense,  but  In 
fact,  as  is  very  well  understood,  in  most  cases  several  counts  are  resorted  to, 
and  the  same  offense  is  stated  in  several  forms  and  different  circumstances 
to  meet  the  evidence  adduced  upon  the  trial.  •  •  •  There  is  no  objection 
to  stating  the  same  offense  in  as  many  different  ways  as  may  be  deemed  ex- 
pedient. It  cannot  mislead  the  accused,  or  embarrass  him  in  the  defense,  or 
expose  him  to  cumulative  puuishmeut." 
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These  words  are  applicable  to  this  indictment,  as  a  casual  reading 
shows  that  but  one  transaction  is  embraced  within  all  of  the  counts, 
and  charge  larceny  in  various  forms  by  different  means  and  from 
different  persons ;  but  the  whole,  when  combined,  shows  that  but  a 
single  offense  is  charged  or  attempted  to  be  charged.  The  eighth 
count  charges  a  degree  of  the  same  offense,  and  is  therefore  prop- 
erly united  with  the  other  counts.  People  v.  Rose  (Super.  Buff.) 
15  N.  Y.  Supp.  815.  The  demurrer  to  the  indictment  was  there- 
fore properly  overruled. 

The  refusal  of  the  court  to  compel  the  district  attorney  to  elect 
at  the  opening  of  the  trial  upon  which  count  of  the  indictment  he 
would  proceed  was  clearly  proper,  as  was  also  the  ruling  at  the  close 
of  the  people's  case.  When  the  first  motion  was  made  it  could  not 
be  known  what  the  proof  would  show  with  respect  to  the  manner 
and  method  in  which  the  offense  was  committed,  and  the  prosecu- 
tion at  that  time  could  not  be  presumed  to  know  which  count  of  the 
indictment  would  most  appropriately  describe  the  offense  as  proved. 
At  the  close  of  the  people's  case,  the  method  and  manner  in  which 
the  offense  was  committed  had  been  described,  and  the  court  could 
then  have  compelled  an  election,  if  one  was  required,  without 
prejudice  to  the  people's  case.  It  was  discretionary,  however,  with 
the  court  to  deny  the  motion  to  compel  an  election  at  that  time. 
It  is  not  made  to  appear  wherein  or  how  the  defendant  was  preju- 
diced by  this  ruling  of  the  court.  The  refusal,  therefore,  to  compel 
an  election  at  that  time  furnishes  no  ground  of  error. 

As  all  the  counts  of  the  indictment  except  the  first  four  were 
withdrawn  from  the  consideration  of  the  jury,  it  is  not  needful 
that  we  further  refer  to  them.  Their  consideration  was  only  neces- 
sary in  disposition  of  the  demurrer  to  the  indictment.  In  these  four 
counts,  although  different  persons  as  bailees  of  the  money,  the  sub- 
ject of  the  larceny,  are  specified,  yet  the  averments  in  this  form  were 
made  to  meet  the  varying  phases  of  the  proof  as  it  might  be  devel- 
oped upon  the  trial,  and  as  such,  as  we  have  seen,  were  authorized. 
These  counts  of  the  indictment  charge  the  different  persons  named 
therein  as  principals  in  the  offense  therein  charged.  Pen.  Code, 
§  29 ;   People  v.  Du  Veau  (Sup.)  94  N.  Y.  Supp.  225. 

This  brings  us  to  a  consideration  of  the  sufficiency  of  the  evi- 
dence to  establish  the  offense  charged  in  the  first  four  counts  of  the 
indictment.  It  appears  that  about  the  close  of  September,  1896, 
the  defendant,  Kellogg,  was  the  manager  of  a  business  operated  un- 
der the  name  of  "E.  S.  Dean  &  Co.,"  which  he  claimed  was  owned 
by  his  wife.  This  business  consisted  in  procuring  investments  in 
"discretionary  pools"  for  dealing  in  the  purchase  and  sale  of  stocks, 
and  was  conducted  by  means  of  advertisements  circulated  through- 
out the  country,  in  which  it  was  advertised  that  profits  of  from  300 
±o  400  per  cent,  would  be  secured  by  those  who  invested  in  the 
business.  By  these  means  E.  S.  Dean  &  Co.  had  received  a  large 
sum  of  money,  some  of  which  the  defendant  had  appropriated  to 
liis  own  use,  and  some  had  been  used  for  the  payment  of  "dividends" 
claimed  to  have  been  earned  through  investments.     In  that  month 
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the  defendant  procured  Keller  and  Wmmm  to  come  itrto  the  busi- 
ness, under  an  agreement  that  Kelloigg  should  have  the  first  $10,000 
orut  of  the  concern,  and  the  mon-ey  left,  after  paying  expenses  and 
some  for  dividends  to  be  sent  to  investors,  should  be  equally  divid- 
ed between  the  three.  These  persons  formed  a  corporation  un- 
der the  laws  of  the  state  of  New  Jersey,  wi^  a  nominal  capital 
of  $1,000,000,  and  took  over  the  business  -formerly  •conducted  by 
the  -defendant.  Bernard,  a  brother-in-law  of  K-eller,  was  elected 
president.  After  the  organization  of  the  corporation,  circulars  were 
sent  out  to  the  "Rubes,"  as  the  defendant  called  the  investors  of 
the  old  company,  for  permission  to  allow  tfoeir  accounts  to  be  trans- 
ferred to  the  corporation,  and  some  were  thus  transferred.  The  de- 
fendant drafted  new  circulars,  describing  in  glowing  language  the 
opportunity  for  investments  that  had  'been  made  -under  what  was 
called  the  "Dean  Safe  System  of  Speculation,"  stating  therein  that 
there  was  no  poeribilrty  of  loss,  that  itnmense  profits  had  always 
been  made,  that  a  dividend  was  always  declared  bimonthly,  and  that 
investors  were  assured  of  a  rettrrn  of  from  30  to  IIBO  per  cent.  By 
means  of  these  circulars,  investors  and  credulous  people  were  in- 
duced to  contribute  money  to  various  schemes,  so  that  m  six  months 
the  corporation  took  in  nearly  $500,000.  In  accordance  with  the 
terms  of  the  circulars,  dividends  -were  to  t)e  paid  out  every  two 
weeks.  The  defendant  and  his  associates,  however,  determined  the 
amount  which  should  be  paid  as  divid-ends.  The  sclieme  was  pro- 
gressive ;  dividends  claimed  to  liave  been  earned  in  the  first  pool 
were  paid  from  the  contributions  to  the  second.  In  tlie  main,  how- 
ever, the  moneys  were  divided  betw-een  the  persons  -named  in  the 
indictment,  in  equal  shares,  from  time  to  tim«  a-s  received. 

The  last  of  the  pools  or  combinations  to  which  the  puMit:  w^s 
asked  to  contribute  was  called  "Special  Wh-eat  Combination  No. 
2."  Invitations  for  this  investment  were  sent  out  March  18,  1897. 
The  'Circular  by  which  the  subscriptions  were  obtained  was  form- 
ulated by  lAie  defendant,  an-d,  as  a  result  of  tfiis  circular,  there  came 
into  the  company  within  a  few  days  $150,000.  This  circular  is 
not  printed  in  the  record,  and  appears  to  liave  been  lost.  The  pro- 
posal was  to  form  a  pool  to  purchase  wheat  in  the  market,  subse- 
quently sell  the  same,  and  divide  the  profits  among  those  who- con- 
tributed to  the  pool.  Most  of  the  money  which  was  received  was 
deposited  by  Bernard,  the  president  of  the  company,  in  the  Leather 
Manufacturers'  Bank.  The  contributions  to  this  pool  continued 
to  come  in  up  to  April  3d.  Some  of  it  was  used  for  the  payment 
of  dividends  upon  other  transactions  claimed  to  have  taken  place, 
but  the  sum  charged  in  the  indictment  to  have  been  misappropriat- 
ed was  drawn  out  of  the  bank  and  divided  among  the  defendant  and 
his  associates.  There  was  no  actual  transaction  in  the  purchase  of 
wheat  in  this  pool  or  stocks  in  other  pools  which  -were  formed.  The 
defendant  went  through  a  form  with  a  broker  of  purchasing  and 
selling  wheat,  known  as  a  "wash  sale,"  wherein  the  broker  pur- 
chased and  sold  for  the  defendant  and  his  associates  an  immense 
number  of  bushels  of  wheat.     The  actual  transaction  was  solely 
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theirs;  nothing  was  paid  save  that  the  broker  received  his  commis- 
sions in  the  transawrtion,  which  amounted  to  a  very  considerable 
sum.  It  had  been  evident  for  some  time  prior  to  the  issuance  of 
the  last  circular  that  a  crash  in  ti^e  business  was  at  hand,  and  the 
wash  sale  of  wi&eat  was  for  the  purpose  of  showing  a  loss,  in  order 
to  account  for  the  money  which  had  been  received.  Such  was  the 
general  character  of  the  business  conducted  by  this  corporation. 

The  great  bulk  of  the  evidence  as  to  the  purpose  of  the  business 
and  the  method  of  its  conduct  is  found  in  the  testimony  of  Keller, 
one  of  the  persons  diarged  in  the  indictment  as  having  the  -custody 
of  the  moikey,  who  was  associated  in  business  with  lie  defendant. 
His  testimony,  how-ever,  was  abundantly  corroborated  both  by  the 
books  oi  the  oorporation  and  by  the  testimony  of  other  witnesses. 
The  defesdant,  while  axxt  an  officer  of  the  corporation,  was  shown 
to  have  been  an  active  participant  in  the  conduct  of  its  business, 
and  was  tbfC  inspining  genius  of  all  Hke  matter  contained  in  the  cir- 
culars. He  shared  in  the  money  which  was  receiv-ed,  including  that 
of  the  last  pool,  and  was  quite  indignant  over  the  payment  of  the 
last  dividefids  and  the  omission  to  take  other  receipts  which  came 
by  mail,  and  wfaich  were  found  in  tht  safe  when  the  sheriff  took 
possession  of  the  concexvi. 

This  summary  of  the  evidence  is  suflficient  for  the  disposition  of 
this  appeal.  The  details  are  spread  out  in  the  record,  and  abundant- 
ly support  this  outline  of  the  general  scheme.  It  is  claimed,  how- 
ever, that  the  evidence  only  establishes  a  conspiracy  and  combina- 
tion to  procure  by  dev^ice  and  trick  th^  money  paid  mto  the  corporar- 
tion,  and  that  sach  proof  is  only  appropriate  to  the  offense  rec* 
ognized  at  common  law  as  false  pretenses,  and  is  not  sufficient  to 
establish  the  crime  of  embezzlement ;  that  no  count  in  the  indict- 
ment remains  charging  the  offense  of  larceny  under  subdivision  1  of 
section  528  of  the  Penal  Code,  which  makes  the  obtaining  bf  money 
by  false  pretenses  the  crime  of  larceny  under  the  circumstances 
therein  specified ;  in  consequence  of  which  it  is  claimed  that  "the 
act  stated  was  not  proven,  and  the  act  proven  was  not  stated." 
Such  contention  is  not  sustained.  It  appears  by  the  testimony  that 
the  money  which  wa-s  paid  in  upon  the  several  schemes  was  deliv- 
ered pursuant  to  a  written  contract  between  the  investors  and  the 
corporation.    The  form  of  this  contract  is  as  follows: 

**I  hereby  enclose  (so  many)  doUars  to  be  credited  to  my  account  to  be  In- 
vested in  Ck>mbination  No.  to  be  operated  for  (a  certain  period  of 

days)  in  Tvtieat  (or  sveaj,  or  ^vhttever  the  fitoclc  or  ooniiDodity  mi^ht  have 
Deen).  My  liabiUty  ifi  strictly  limited,  while  my  limits  on  profits  is  unUm- 
Ited." 

By  the  terms  of  this  contract  it  is  made  to  appear  that  the  money 
contributed  by  the  investor  was  for  a  special  purpose  as  therein 
specified,  and  the  corporation  or  individuals  took  this  money  for 
the  particular  purpose.  Assuming  it  to  have  been  a  perfectly 
legitimate  transaction,  it  is  manifest  that  the  corporation  and  the 
individuals  would  have  taken  such  money  and  held  the  same  for 
investment  in  the  particular  enterprise.  No  authority  was  con- 
ferred upon  the  corporation  or  the  individuals  to  use  it  for  any  other 
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purpose,  and,  if  used  in  any  other  manner  than  as  an  investment  in 
the  particular  scheme,  it  would  be  a  diversion  and  misappropriation 
of  the  moneys.  The  contribution  in  this  form  did  not  pass  title 
to  the  moneys ;  it  remained  in  the  contributor,  and  did  not  pass  to 
the  corporation  or  the  individuals.  They  held  the  money  in  a 
fiduciary  capacity,  to  be  used  for  a  special  purpose  for  the  benefit 
of  the  contributor,  and  for  no  other.  Such  condition  constituted  the 
corporation  or  the  persons  who  received  the  money  bailees  of  the 
same  under  a  special  contract,  to  be  used  for  the  particular  purpose. 
3  Am.  &  Eng.  Enc.  of  Law,  733  et  seq.  This  doctrine  is  clearly 
established  by  the  case  of  People  v.  Miller,  169  N.  Y.  339,  62  N.  E. 
418,  88  Am.  St.  Rep.  646.  That  case  disclosed  a  scheme  quite 
similar  to  the  present.  The  purpose  and  object  of  each  scheme  was 
alike,  in  that  the  means  used  were  quite  similar,  and  the  purpose 
in  each  was  to  despoil  the  investor  of  his  money.  The  indictment 
in  the  Miller  Case  under  which  it  went  to  the  jury  was  in  the  com- 
mon-law form  for  larceny.  The  court  was  able  to  sustain  a  con- 
viction thereunder,  based  upon  the  ground  that  the  investor  therein 
never  parted  with  title  to  the  money,  and  that  the  proof  in  that 
case  would  not  have  justified  a  conviction  under  counts  for  larceny 
committed  by  false  pretenses  or  by  embezzlement.  With  reference 
to  this  subject,  the  court  said: 

'*It  would  be  difficult  to  show  that  the  defendant  in  this  case  made  any 
material  false  statement  concerning  any  existing  fact  His  statements  were 
all  promissory  in  nature  and  character.  He  represented  to  the  public  very 
little,  if  anything,  concerning  any  fact  existing  at  the  time.  His  statements 
consisted  in  persuading  the  investors  that  he  could  and  would  obtain  for 
the  use  of  their  money  large  profits  in  the  form  of  dividends.  These  state- 
ments were  all  in  the  nature  of  promises,  and,  although  they  were  very  ef- 
fective In  producing  the  result  desired  by  the  defendant,  they  would  hardly 
constitute  the  basis  for  a  criminal  charge  of  obtaining  money  by  false  pre- 
tenses." 

In  this  case  the  representation  was  not  only  of  a  promise  to  earn 
large  dividends,  but  of  an  existing  fact,  to  wit,  the  formation  of  a 
pool  for  the  purchase  of  wheat,  and  it  was  represented  by  the  de- 
fendant that  the  money  which  should  be  contributed  thereto  would 
be  used  for  this  particular  purpose.  This  clearly  was  a  representa- 
tion that  a  pool  was  formed  for  the  purpose  of  dealing  in  a  commer- 
cial commodity,  and  that  the  money  contributed  to  that  pool  would 
be  used  for  that  particular  purpose,  and  none  other.  Thus  this 
case  is  made  much  stronger  than  the  Miller  Case. 

It  is  manifest,  also,  that  the  facts  in  this  case  would  have  sup- 
ported a  conviction  under  a  common-law  count  of  larceny.  The 
Miller  Case  recognized  that  facts  may  exist  which  would  support 
a  conviction  under  either  count.     Upon  this  subject  it  was  said: 

''Moreover,  the  same  act  may  sometimes  amount  to  larceny  at  common  law 
and  embezzlement  under  the  statute,  and,  when  it  does,  the  offender  may  be 
prosecuted  upon  either  charge,  at  the  option  of  the  people." 

The  arrangement  under  which  the  money  was  contributed  to  this 
pool  made  the  defendant  and  his  associates  custodians  of  the  money 
for  the  particular  purpose.  They  occupied  a  fiduciary  relation  to 
the  investors,  the  title  to  the  money  remained  in  the  latter,  and 
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the  defendant  and  his  associates  were  bailees  of  the  same  for  use 
in  the  purchase  of  wheat.  Consequently,  a  misappropriation  of 
those  moneys  by  the  defendant  and  his  associates  constituted  a 
larceny  of  the  same  at  common  law,  and  also  constituted  the  act 
an  embezzlement  of  such  moneys.  The  proof,  therefore,  brings  the 
oflfense  within  subdivision  2  of  section  528  of  the  Penal  Code,  and 
within  such  offense  as  charged  in  this  indictment. 

While  it  is  true  that  the  written  agreement  under  which  the 
money  was  received  under  the  so-called  "Wheat  Combination  No. 
2"  is  not  found  in  the  record,  yet  it  was  testified  by  Bernard,  the 
president  of  the  corporation,  who  was  sworn  on  behalf  of  the  de- 
fendant, that  the  moneys  deposited  in  this  combination  were  so  de- 
posited under  the  written  contract  as  hereinabove  stated.  The  rela- 
tion, therefore,  which  the  defendant  occupied  to  this  transaction, 
and  the  character  under  which  the  money  was  held,  were  clearly 
made  to. appear  by  testimony  adduced  by  him.  The  proof  is  suf- 
ficient to  show  that  moneys  were  contributed  to  the  amount  speci- 
fied in  the  indictment  to  this  so-called  "Combination  No.  2.**  In- 
deed, that  money  was  so  deposited  is  not  disputed  by  the  defendant. 
The  indictment  charges  that  money  was  contributed  by  Francis  J. 
Winn  and  divers  other  persons  to  the  grand  jury  unknown.  It  is 
claimed  that  there  is  no  proof  showing  that  Winn  contributed  any 
money  to  this  combination.  Assuming  this  to  be  true,  it  did  not 
affect  the  validity  of  the  indictment,  nor  militate  against  the  suf- 
ficiency of  the  evidence  to  justify  a  conviction  of  the  defendant. 
At  common  law  such  a  pleading  was  good,  and  justified  a  convic- 
tion where  the  indictment  charged  that  larceny  was  committed 
against  a  named  person  and  other  persons  to  the  jury  unknown 
(Bishop  on  Crim.  Procedure,  §  496)  ;  while  under  the  Code,  as  we 
have  already  observed,  such  a  pleading  is  good,  and  proof  of  the 
larceny  of  the  money  from  an  unnamed  person  unknown  is  justified 
where  the  evidence  shows  that  the  offense  was  in  fact  committed. 
Here  the  proof  upon  such  subject  is  abundant.  In  addition,  it 
was  stated  by  the  prosecution,  and  acquiesced  in  by  the  defendant, 
that  the  books  showed  that  a  contribution  was  made  to  such  pool 
by  Francis  J.  Winn.  The  books  were  before  the  court  upon  the 
trial ;  they  have  been  lost  since.  It  will  therefore  be  assumed  upon 
the  proofs,  from  the  statement  and  acquiescence  of  the  defendant 
therein,  that  Winn  in  fact  had  made  a  contribution  to  the  combina- 
tion ;  so  that  not  only  did  the  proof  justify  a  conviction  as  to  con- 
tributions made  by  unknown  persons,  but  the  larceny  was  also 
established  in  literal  form  as  averred. 

It  is  further  insisted  that  evidence  was  given  in  the  case  for  the 
purpose  of  establishing  the  offense  as  charged  in  the  other  counts 
in  the  indictment,  especially  the  eighth  count,  which  was  improper 
in  establishment  of  the  offense  charged  in  the  first  four  counts ;  and 
that,  as  the  last  four  were  withdrawn  from  the  consideration  of  the 
jury,  and  such  testimony  was  permitted  to  remain  in  the  case,  it 
was  essentially  prejudicial  to  the  defendant,  and  the  judgment 
should  be  reversed  for  that  reason.  If  the  claim  were  true,  the 
94  N.T.S.— 40 
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result  might  follow.  The  learnerf  cotmsel  for  the  defendant  has 
called  to  out  attention  a?  pattrcuTar  specimen  of  such  evidence  and 
ruling,  and  does  not  dafm  that  any  others  differ  therefrom-.  Upon 
such  subject  the  prosecution  asked :  "Q;  Wh«n  was  vt  that  the  first 
payment  from  the  business  of  the  corporation  was  made?"'  Then 
followed  a  colloquy  between  the  court  and  counsel'  for  the  prosecu- 
tion, in  which  the  former  inquired  how  that  matter  became  materiiai 
upon  the  counts  charging^  misappropriation.  Th«  prosecution  re- 
plied : 

''It  is  not  It  is  material  upon  the  count  cbarglng  conspiracy,  and  I  sup- 
pose that  under  the  decision  in  PeopFe  v.  ItfcK^ne  In  143  N.  T.  455,  38  N. 
E.  950;  It  aiso  iB  matepiftl  e^en  on  the  larceny  eliargv^  a»  being  a  part  <»f  the 
conspiracy  which  led  up  to  tdie  aomiQlBaionL  ot  the-  Inveeay;  (M  course;  the 
larceny  as  alleged  is  away  dowa  in  Macch^  189Z-«11  ^  this  is  not  material— 
but  I  claim  the  entire  conduct  of  the  business,  both  as  to  the  company  and  cor- 
poration, is  material,  distinctly  on  the  conspiracy  charge,  because  the  charge 
in  the  conspitacy  count,  being  the  eighth  coun«  in  the  indictmiSDt,  is  that 
Kellogg,  haying  htretolore  condodM  a  bnstoesB  at  a  oerttriv  sort  luidfir  the 
n&me  of  'B.  8.  Deian  &  Ckh,*^  on  OctoboB  12th,.  and  poioir  tlRrato^  «on£qph:ed 
with  the  Qthec  delieadAnta  to  mersi^  the-  busiaess  Into  a  corporation,  and 
thereafter  conducted  it  so  that  it  led  up  to  the  swindle  of  the  clbsing.  of  their 
business  in  March,  so  tbat  tt  seems  erevy  detaiP  aod!  step*  io  ttte  boeiness:  is 
material  ujt«ter  iSkat  eoont." 

The  court  aflowed  the  question^  to  which  an  exceptioa  was  taken. 
It  does  not  appear  from  anything:  said,  by  the  court  at  that  time 
that  the  evidence  was  limited  to  the  particular  count  charging  the 
conspiracy^  or  holding  that  it  was  "not  competent  upon  the  charge 
containjed  in  the  first  four  counts.  The  prosecution  seemed  to  claim 
that  it  was  material  on  the  larceay  charge,  and  certainly  so  as  to 
the  conspiracy  charge.  We  are  of  opinioa  that  the  evidence  was 
competent  upon  both-  The  proof  tended  to  establish  a  connected 
continuous  scheme  devised  and  conducted  by  the  defendant  alone 
prior  to  the  formatioa  of  the  corporation^  the  method  in  which  its 
business  was  conducted^  and  the  effort  made  by  the  defendant  to 
induce  the  other  persons  named  in  the  indictment  to  join  with  him 
in  a  continuation  of  the  same  scheme.  The  proof  abundantly  es- 
tablished in  this  respect  that  the  defendant  has  been  successful  in 
procuring  large  sums  of  money  both  in  the  business  conducted  by 
him  and  in  that  subsequently  conducted  under  the  form  of  a  cor- 
poration. There  was  no  break  in.  the  prooi  It  was  therefore  com- 
petent as  characterizing  the  offense  charged  in  the  indictment,  and 
bearing  upon  the  guilty  knowledge  and  intent  actuating,  the  defend- 
ant in  obtaining  control  of  the  money.  This  was  a^i  essential  in- 
gredient of  the  crime  of  larceny,,  and  the  people  were  entitled  to  all 
the  proof  connected  with  the  transaction  and  the  metliod  of  doing 
business,  both  before,  and  it  may  be  after,  the  consummation,  of 
the  offense.  Such  rule  has  been  repeatedly  recognized.  Mayer  v. 
The  People,  80  N.  Y.  364;  People  v.  Shulman,  Id.  373,  note;  Peo- 
ple V.  Sharp  (opinion  by  Peckham,  J.)  107  N.  Y.  427,  466,  14  N.  E. 
319,  1  Am.  St.  Rep.  851.  A  striking  illustration  of  the  doctrine  is 
also  found  in  Commonwealth  v.  Robinson,  146  Mass.  571,  16  N.  E- 
452,  where  the  rule  was  applied  in  a  capital  case. 
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This  discussion  covers  all  of  the  grounds  upon  which  the  appel- 
lant relied  to  secure  a  reversal  of  this  conviction.  We  are  of  opin- 
ion that  such  grounds  are  all  unfounded,  and  that  the  evidence 
abundantly  justified  the  conviction  upon  the  counts  under  which 
the  court  finally  submitted  the  case  to  the  jury.  The  other  counts 
of  the  indictment  might  well  have  been  permitted  to  remain,  as  a 
careful  examination  of  this  testimony  satisfies  us  of  the  guilt  of 
the  defendant,  and  also  that  the  several  counts  charging  the  offense 
would  have  justified  the  jury  in  convicting  the  defendant  under 
any  one. of  them,  had  they  all  been  permitted  to  remain.  Their 
withdrawal,  however,  did  not  prejudice  the  defendant,  and,  as  the 
first  four  counts  in  the  indictment  charge  an  offense  in  accordance 
with  the  provisions  of  the  Code  defining  the  crime  of  larceny,  and 
the  evidence  was  sufficient  to  justify  a  conviction  thereunder,  it 
follows  that  the  judgment  should  be  affirmed. 

PATTERSON,  O'BRIEN,  and  LAUGHLIN,  JJ.,  concur. 


STRBVELL  y.  JONES'  ESTATE. 
(Supreme  Court,  Appellate  DlTlslon,  Third  Department    June  29,  1905.) 

1.  NOTB&— OOHUDBRAIIOlff— SBBVIGBB. 

Services  performed  UDder  an  express  or  Implied  contract  to  pay  there- 
for, or  rendered  in  expectation  of  such  payment;  are  a  sufficient  consid- 
eratioD  for  a  Dote. 

2.  0ONTBACTB-<30MSIDEBATIOIV. 

Services  reodered  gratoitoualy  are  not  a  sufficient  concddenitlan  to  sus- 
tain an  executory  promise. 

a  NoTBS  — OoifsinsEATiOH  — Dbath    ov    Makes— Pbbsektation    of    Claim 

Against  B]btatb. 

Where  a  note  was  given  as  a  present,  without  eonsideration,  it  was  not 
enforceable  against  the  estate  of  the  maker. 

Appeal  from  Surrogate's  Court,  Albany  County. 

Claim  by  Emma  L.  Strevell  against  the  estate  of  Catherine  Jones,, 
deceased ;  and,  from  a  decree  (92  N.  Y.  Supp.  719)  disallowing  the 
claim,  claimant  appeals.    Affirmed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

Alva  Seybolt,  for  appellant. 
Lester  T.  Hubbard,  for  respondent. 

CHASE,  J.  On  the  15th  day  of  April,  1900,  intestate  made  and 
delivered  to  the  appellant  a  promissory  note  for  $600,  payable  to 
the  appellant  one  year  after  date,  with  interest.  She  died  June  16,. 
1902,  not  having  paid  said  note.  The  appellant  duly  presented  to 
the  administrator  of  the  goods,  chattels,  and  credits  of  the  intestate 
the  claim  for  the  amount  of  said  note  and  interest.  The  claim  was 
rejected,  and  by  consent  it  was  heard  and  determined  by  the  Sur- 
rogate's Court  on  the  judicial  settlement  of  the  account  of  said 
administrator,  and  it  was  wholly  disallowed.  ^.  ..^^^^  CjOOQIC 
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The  intestate  died  leaving  six  children,  of  whom  the  appellant  is 
one.  Previous  to  giving  said  note  she  had  given  to  her  children 
other  than  the  appellant  some  part  of  her  property.  Intestate's 
husband  died  on  the  5th  day  of  April,  1897,  and  thereafter  she  made 
her  home  with  a  son  residing  in  Albany  county;  but  each  winter 
after  her  husband's  death,  and  prior  to  giving  said  note,  she  had 
spent  with  the  appellant,  in  the  county  of  Otsego.  The  Surrogate  s 
Court  found  that  the  note  was  made  for  the  purpose  of  effecting  a 
partial  distribution  of  intestate's  estate,  and  wholly  in  consideration 
of  natural  love  and  affection,  and,  upon  such  findings,  disallowed 
the  claim,  as  not  enforceable  against  the  intestate's  estate.  The 
appellant  on  this  appeal  seeks  to  sustain  her  claim  on  the  ground 
that  the  support  and  care  of  the  intestate  during  the  winters  that 
she  was  at  the  appellant's  house  constituted  a  good  consideration 
for  the  note. 

Services  performed  under  an  express  or  implied  contract  to  pay 
therefor,  or  rendered  in  expectation  of  such  payment,  are  a  suf- 
ficient consideration  for  a  promissory  note ;  but,  when  services  have 
been  rendered  gratuitously,  they  are  not  a  sufficient  consideration 
to  sustain  an  executory  promise.  Cyc.  711-731;  6  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  693 ;  Pomeroy's  Equity  Jurisprudence  (2d 
Ed.)  §  588;  Duvoll  v.  Wilson,  9  Barb.  487;  Whitaker  v.  Whit- 
aker,  52  N.  Y.  368,  11  Am.  Rep.  711.  The  intestate  spent  her  win- 
ters at  the  appellant's  home  at  appellant's  invitation,  and  it  appears 
without  material  contradiction  that  the  board  and  care  of  the  intes- 
tate were  furnished  gratuitously  and  without  any  expectation  of 
receiving  pay  therefor,  and  that  the  real  purpose  of  die  intestate 
in  giving  the  note  was  not  to  pay  for  services  performed,  but  to 
make  appellant  a  present.  The  surrogate  was  right,  therefore,  in 
holding  that  the  consideration  of  the  note  was  meritorious,  but  not 
pecuniary  and  enforceable. 

The  decree  should  be  affirmed,  with  costs. 


FAT  v.  COUGHLIN-SANDFORD  SWITCH  CO. 
(Supreme  Court,  AppeUate  Term.    Jmie  22,  190S.) 

1.  CoBPOBATioNs— Stockbook— Statxttobt  Requibembnts. 

Stock  Corporation  Law,  Laws  1892,  p.  1840,  c  688,  §  53,  as  amended  by 
Laws  1897,  p.  314,  c.  384,  §  3,  requiring  foreign  corporations  doing  business 
in  the  state  to  keep  a  stockbook  containing  the  names  of  stodcholders,  their 
places  of  residence,  the  numbers  of  shares  of  stock  held  by  them  re- 
spectively, and  the  amount  paid  thereon,  and  subjecting  such  corporations 
to  a  penalty  "for  any  refusal  to  allow  such  a  book  to  be  inspected"  by 
stockholders,  is  not  satisfied  by  the  keeping  of  a  book  which  fails  to  show 
the  residence  by  street  and  number  of  city  stockholders,  and  which  in 
many  cases  has  the  word  "unknown"  Inserted  in  the  column  proTided 
for  the  amount  paid  on  the  stock. 

2.  Same— Inspection— ExTBACTs  fboic  Book. 

Stock  Corporation  Law,  Laws  1892,  p.  1840,  c  688,  |  53,  as  amended 
by  Laws  1897,  p.  314,  c  384,  |  8,  requiring  foreign  corporations  to  keep 
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a  stodcbook  for  the  inspection  of  stockholders,  and  subjecting  them  to  a 
penalty  for  refusal  to  permit  such  inspection,  entitles  the  stockholders 
to  take  extracts  from  the  stockbook. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Twelfth 
District. 

Action  by  Clarence  H.  Fay  against  the  Coughlin-Sandford  Switch 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Argued  before  SCOTT,  P.  J.,  and  MacLEAN  and  DUGRO,  JJ. 

Alexander  Thain,  for  appellant. 
Daniel  Burke,  for  respondent. 

MacLEAN,  J.  The  plaintiff,  among  other  things  in  his  com- 
plaint, alleged,  and  upon  the  trial  testified,  that  on  or  about  the  6th 
day  of  December,  1904,  he  demanded  permission  to  inspect  the 
stockbook  of  the  defendant^  but  that  the  defendant  refused  to  al- 
low him  to  take  extracts  from  the  book  produced  as  its  stockbook, 
and  which  "did  not  contain,"  as  conceded,  "the  street  and  number 
of  the  stockholders  resident  in  cities,  of  whom  there  were  many, 
and  that  for  more  than  half  the  stockholders  mentioned  in  said 
book  the  word  'unknown'  was  inserted  in  the  column  provided  for 
the  amount  paid  on  said  stock."  It  was  conceded  that  the  plain- 
tiff became  a  stockholder  on  December  5,  1904. 

By  the  provisions  of  section  53  of  the  Stock  Corporation  Law, 
Laws  1892,  p.  1840,  c.  688,  as  amended  by  Laws  1897,  p.  314,  c.  384, 
§  3,  it  is  mandatory  upon  every  foreign  corporation  having  an 
office  for  the  transaction  of  business  in  this  state  to  keep  a  book, 
"to  be  known  as  a  stock  book,  containing  the  names  alphabetically 
arranged,  of  all  persons  who  are  stockholders  of  the  corporation, 
showing  their  places  of  residence,  the  number  of  shares  of  stock 
held  by  them  respectively,  the  time  when  they  respectively  became 
the. owners  thereof,  and  the  amount  paid  thereon."  In  Recknagel 
v.  Empire  Self-Lighting  Oil  Lamp  Co.,  24  Misc.  Rep.  193,  195,  52 
N.  Y.  Supp.  636,  this  court  said: 

"The  statute  in  question  was  evidently  enacted  for  the  purpose  of  enabling 
stockholders  of  a  stock  corporation  to  inspect  its  stockbook  at  its  office  in 
the  state^  or  at  the  office  of  its  transfer  agent,  if  any,  within  the  state,  during 
business  hours.  If  this  view  is  well  founded,  then  it  is  obvious  that  such 
book  must  be  kept  in  the  office  referred  to,  that  a  stockholder  has  a  right  to 
insist  upon  there  making  an  inspection  of  the  book,  and  that  he  is  not  required 
to  go  elsewhere  for  that  purpose." 

Much  less  would  he  seem  to  be  required  to  be  satisfied  with  a 
factitious  book  which  was  conceded  to  be  not  in  conformity  to 
statute,  for  information  obtained  therefrom  would  be  of  little  value. 
Moreover,  from  the  book  that  was  produced  he  was  not  allowed  to 
take  extracts.  This  was  his  right,  for  "the  right  of  inspection 
*  *  ♦  carries  with  it  the  right  to  make  such  extracts  from  the 
book  as  will  enable  the  shareholder  to  retain  the  information  dis- 
closed by  the  inspector."  People  ex  rel.  Lorge  v.  Consolidated 
Nat.  Bank  (decided  by  the  Appellate  Division  of  this  Department 
in  May,  1905)  94  N.  Y.  Supp.  173.    Upon  the  facts  proven  and 
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admitted,  the  plaintiff  was  denied  the  inspection  which  was  his 

right,  and  therefore  the  judgment  for  the  penalty,  imposed  by  stat- 
ute therefor,  rendered  in  his  favor,  must  be  affirmed. 
Judgment  affirmed,  with  costs.    All  concur. 


MOORB  y.  GOLBB  et  aL 

(Sapreme  Omrt,  Appellate  DivhiiMi,  Third  Department    Jtine  29,  1905.) 

Statutes— Foreign  LiMrrATiows—PBOOP— Sufficiency. 

Proof  that  a  section  of  the  statutes  of  another  state  declares  that  "every 
action,  other  than  for  the  recovery  of  real  estate  for  which  no  limitation 
is  otherwise  prescribed^  shall  be  brought  within  four  years,"  does  not 
amount  to  proof  that  four  years  is  the  limitation  Imposed  upon  an  action 
on  a  county  bond. 

Appeal  from  Trial  Term,  Clinton  County. 

Action  by  Edwin  G.  Moore  against  William  N.  Coler  and  others. 
I^'rom  a  judgment  in  favor  of  plaintiff,  and  from  an  order  den)ring 
a  motion  for  a  new  trial,  defendants  appeal.     Reversed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

Carter,  Hughes  &  D  wight  (Thomas  H.  Roth  well,  of  counsel),  for 
appellants. 

H.  E,  Barnard  (S.  L.  Wheeler,  of  counsel),  for  respondent. 

CHASE,  J.  The  plaintiff  is  the  owner  of  bonds  of  the  par  value 
of  $3,900  issued  by  the  county  of  Marion,  in  the  state  of  Texas. 
Said  bonds  became  due  on  the  1st  day  of  July,  1893,  and  have  not 
been  paid.  The  defendants  are  bankers  and  brokers,  and  the  plain- 
tiff has  recovered  against  them  in  this  action  a  judgment  for 
$3,925.35  for  damages  by  reason  of  their  having  carelessly  and  neg- 
ligently failed,  as  the  agents  of  the  plaintiff,  to  bring  a  suit  upon 
said  bonds  and  put  them  into  judgment  before  the  statute  of  limita- 
tions of  the  state  of  Texas  had  become  a  bar  to  the  plaintiff's  right 
to  recover  thereon.  The  paragraph  of  the  plaintiff's  complaint  re- 
lating to  said  statute  of  limitations  is  as  follows : 

"That  in  the  state  of  Texas  there  la  a  statute  of  limitatioDB  which  pro- 
vides, in  Bubstance,  that,  four  years  from  the  time  a  cause  of  action  accrues 
upon  bonds  of  the  character  of  the  bonds  hereinbefore  referred  to  and  m^i- 
tioned,  all  causes  of  action  thereon  are  forever  bai'red,  and  that,  by  reason  of 
said  statute,  four  years  from  the  1st  day  of  July,  1893,  all  rights  and  causes 
of  action  and  claims  of  this  plaintiff  under  and  by  rirtne  of  the  aforesaid 
lK)nds  were  barred  and  forever  foreclosed." 

The  defendants  by  their  answer  deny  any  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to  said  allegations  of  the  complaint. 
On  the  trial  of  the  issues  the  plaintiff  offered  in  evidence  section 
3358  of  the  Revised  Statutes  of  1896  of  the  state  of  Texas,  which  is 
as  follows: 

**Every  action  other  than  for  the  recovery  of  real  estate,  for  which  no  lim- 
itation is  otherwise  prescribed,  shall  be  brought  within  four  years  next  after 
the  right  to  bring  the  same  shall  have  accrued  and  not  afterward." 
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The  offer  of  said  section  of  the  Revised  Statutes  of  the  state  of 
Texas  was  included  in  mn  offer  to  read  in  evidence  four  other  sec- 
tions of  said  statutes,  not  relating,  however,  to  the  time  of  the  lim- 
itation of  actions.  To  the  offer  so  made  the  defendants  objected, 
among  other  things;  "that  those  sections  iiton«  were  wot  sufficient 
to  show  that  the  stattrte  of  limitaticsns  liad  run."  The  objections 
were  overruled,  and  the  evidence  was  received*  and  tihe  defendants 
•excepted.  At  the  dose  of  the  plaintiff's  case  the  uleifefidafits  moved 
to  dismiss  the  complaint  npon  the  ground,  amowg  otbers,  "'that  it 
does  not  appear  that  suit  in  Texas  is  'barred  by  the  ^aTtute  of  lim- 
itations ;  that  the  sections  of  the  statute  in  evidence  do  not  estab- 
lish that  suit  was  barr-ed/'  Again  at  the  close  of  all  the  evidence 
the  motion  to  dismiss  was  renewed.  Both  motions  were  denied,  to 
which  denials  thie  defendants  excepted. 

The  justice  presiding  at  tbe  trial  diarged  the  jury  that : 

"According  to  tbe  law  of  Texas,  as  It  3«  In  evIAenoe  liere,  and  whlcti  yoxx 
must  regard  as  the  law  controlling  the  contracts,  an  action  to  recover  upon 
a  debt  must  be  brought  within  four  years  after  l^e  time  it  could  be  brought" 

The  defendants  on  the  trial  clearly  and  persistently  insisted  that 
said  section  of  the  Revised  Statutes  of  T^xas  does  not  show  that 
an  action  upon  municipal  bonds  nuist  be  brought  in  that  state 
within  four  years  after  they  become  due,  and  for  the  same  reason, 
amoAg  others,  tbey  iosist  im  this  court  that  the  judgment  must  be 
reversed.  Ass^uniag  that  the  plscmtiff  has  sboiini  that  th<e  defend- 
ants, as  his  agents,  wer«  negligent  as  alleged  by  htm,  ht  should 
not  recover  in  this  action  for  said  negligence  unless  he  shows  him- 
self damaged  thereby.  The  firs^t  essential  affinstative  fact  to  show 
that  he  has  been  dama^fed  by  such  iijegUgence  is  the  fact  that  at  the 
time  that  the  plaintiff  discovered  such  in^Ugenoe  the  right  to  sus- 
tain.an  action  om  his  bonds  was  barred  by  the  statute  of  limitations 
of  the  .state  of  T-exas.  Said  section  of  the  Revised  Statutes  does 
not  show  that  an  action  brought  at  tliat  time  could  not  bave  been 
sustained.  Peradventure,  there  are  other  sections  of  the  statutes 
of  that  state  prescribing  a  longer  period  of  time  in  which  to  bring 
an  acticm  upon  municipal  bonds  or  evidences  of  indebtedness  like 
those  held  by  the  plaintiff.  The  language  of  the  section  assumes 
that  other  statutes  exist,  or  may  exist,  relating  to  specific  causes  of 
action.  Said  section,  lifoe  section  388  of  tbe  Code  of  Civil  Procedure 
in  this  state,  is  undoubtedly  a  statute  passed  to  provide  asgainst  a 
cause  of  action  not  specifically  entimerated  being  left  without  some 
limitation  of  time  in  which  an  action  can  be  commenced  thereon. 
The  courts  of  this  state  do  not  take  judicial  notice  of  the  statutes 
of  another  state.  16  Cyc.  893.  The  statute  of  limitations  of  Texas 
applicable  to  miunicipal  bonds  being  a  necessary  part  of  the  plain- 
tin's  cause  of  action,  it  was  neoessary  for  him  to  prodnce  affirmative 
proof  thereof.  Robeson  v.  Central  Railroad  Co.,  ?6  Hun,  444,  28 
N.  Y.  Supp.  104;  Lavdle  v,  Coriigiuo,  ^  Hun,  135,  83  N.  Y.  Supp. 
37^     Said  section  of  said  statutes  is  not  such  affirmative  proof. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event.    All  concur. 
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RAXNBR  V.  METROPOLITAN  ST.  RY,  CO. 

(Supreme  Court,  Appellate  DlvlBion,  First  Department    July  7,  1905.) 

Cause  of  Injury— Evidbncs—Compxtenoy. 

In  an  action  for  injuries,  medical  testimony  that  plaintiff's  condition 
might  have  been  caused  by  the  Injury,  or  that  the  injury  was  sufficient 
to  cause  such  condition,  but  that  It  might  have  been  caused  by  other  cir- 
cumstances, was  not  competent  evidence  to  go  to  the  Jury  as  showing  the 
condition  in  question  to  be  the  result  of  the  injury. 
[Ed,  Note.— For  cases  in  point,  see  vol.  20,  Cent  Dig.  Evidence,  §  2356L1 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Phoebe  M.  Rayner  against  the  Metropolitan  Street 
Railway  Company.  From  a  judgment  in  favor  of  plaintiff,  and  from 
an  order  denying  a  new  trial,  defendant  appeals.     Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  HATCH,  McI.AUGHI.IN. 
PATTERSON,  and  INGRAHAM,  JJ. 

Bayard  H.  Ames,  for  appellant. 

Don  R.  Almy,  for  respondent,  •    ' 

INGRAHAM,  J.  The  plaintiff  brought  this  action  to  recover  for 
injuries  caused  to  her  by  being  thrown  from  one  of  the  defendant's 
cars  on  the  corner  of  Sixth  avenue  and  Fifty-Ninth  street  by  the 
car  starting  as  she  was  about  to  alight.  The  accident  occurred  on 
the  3d  day  of  January,  1900.  The  plaintiff  at  the  time  was  em- 
ployed in  a  store  on  Twenty-Third  street.  She  took  one  of  the 
Sixth  avenue  cars,  and  when  in  the  neighborhood  of  Fifty-Ninth 
street  the  conductor  annoimced  that  the  passengers  were  to  change 
for  the  West  Side.  That  as  she  was  in  the  act  of  leaving  the  car 
she  was  thrown  to  the  ground,  apparently  striking  her  head,  and 
causing  a  flesh  wound,  and  carried  to  the  Roosevelt  Hospital,  where 
her  wound  was  dressed,  when  she  was  taken  to  her  house,  in  Ninety- 
Fourth  street,  near  Amsterdam  avenue.  She  remained  in  bed  for 
two  weeks,  suffering  pain  in  her  head  and  back.  That  subsequent- 
ly, on  the  5th  of  March,  over  two  months  after  the  accident,  she 
gave  birth  to  a  child.  That  she  was  in  labor  before  her  child  was 
born  about  41  hours.  And  she  claimed  and  was  allowed  to  prove 
the  pain  and  suffering  experienced  by  her  in  giving  birth  to  this 
child,  as  a  result  of  the  accident.  The  physician  who  attended  her 
at  the  time  of  her  confinement  testified  to  the  condition  in  which 
he  found  the  plaintiff  at  the  time  of  her  confinement;  that  after 
she  had  been  41  hours  in  labor  he  found  that  she  was  unequal  to 
the  delivery  of  the  child  without  assistance,  as  she  was  then  very 
much  exhausted ;  that  she  did  not  have  a  normal  degree  of  physical 
force  for  the  expulsion  of  the  child ;  that  her  heart  was  weak,  and 
she  was  anaemic,  and  it  was  on  account  of  this  added  inability  that 
he  was  obliged  to  use  forceps. to  deliver  the  child;  that  the  internal 
condition  of  the  womb  was  one  of  constitutional  weakness,  so  that 
there  was  a  weakened  condition  of  the  blood,  and  weakened  con- 
dition of  the  muscles  and  nerve  force;  that  the  normal  period  of 
labor  is  16  hours  for  the  first  labor,  and  12  hours  for  the  second; 
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that  the  length  of  labor  was  beyond  the  usual  time,  and  was  due  to 
the  weakened  condition  of  the  muscles  and  nerves  of  the  womb  and 
abdominal  wall.  The  physician  was  then  asked  a  hypothetical 
question,  assuming  the  facts  that  then  appeared  as  to  the  injury, 
and  was  asked  whether  he  could  tell  as  to  what  caused  the  condition 
that  he  found  the  plaintiff  in  at  the  time  of  the  birth  of  the  child. 
To  that  he  answered,  "I  could  tell  a  variety  of  causes."  He  was 
then  asked  to  enumerate  all  the  causes  for  such  a  condition.  This 
question  was  objected  to  by  the  defendant,  the  objection  overruled, 
and  the  defendant  excepted,  and  the  witness  answered : 

*'A  woman  who  1b  carrying  a  child  Is  under  a  very  great  strain,  If  I  may 
call  It,  to  supply  sufficient  nourishment  for  that  growing  child  within  her, 
and  will  suffer  more  from  any  upset  to  the  ordlSoary  process  of  nutrition 
than  one  who  Is  not  pregnant" 

He  was  asked  to  give  the  causes  for  the  condition  of  the  weak- 
ness in  the  muscles  and  nerves,  to  which  he  replied : 

"Any  shock,  any  Injury  which  will — ^that  Injures  her  In  any  way;  that 
causes  severe  pain,  unconsciousness,  confining  her  in  bed,  or  produces  a 
wound;  lack  of  good  nourishment;  unhealthy  surroundings;  excessive  la- 
bor— I  mean  dally  labor  of  any  kind;  any  Incurrent  disease;  •  •  *  any 
organic  affection,  such  as  heart  disease;  lack  of  ability  of  the  heart  to  carry 
on  its  work ;  a  weak  heart ;  fevers ;  all  such  conditions  and  diseases.  I  think 
those  cover  all  that  need  be  mentioned." 

Counsel  for  the  plaintiff  then  asked  the  witness  another  hypo- 
thetical question,  which  assumed  the  various  facts  that  had  been 
testified  to,  to  the  plaintiff's  condition  and  the  birth  of  her  child, 
and  then  continued,  "And  basing  your  opinion  upon  these  facts, 
can  you  say  with  reasonable  certainty  what  was  the  cause  of  this 
weakened  condition  of  the  abdominal  walls  which  you  found — of 
the  muscles  and  nerves  of  the  abdominal  walls  which  you  found  in 
this  case?"  which  was  objected  to  upon  the  ground  that  the  ques- 
tion was  incompetent,  and  called  for  a  conclusion  which  was  too 
remote,  particularly  as  the  doctor  had  already  testified  that  there 
were  numerous  causes  for  this  condition  which  had  not  been  elim- 
inated in  the  question,  and  that  it  was  not  within  the  pleading. 
This  objection  seems  to  have  been  overruled,  and,  after  some  dis- 
cussion, counsel  for  the  plaintiff  asked  the  witness:  "Assuming 
those  facts  to  be  true,  can  you  say  with  reasonable  certainty,  then, 
whether  or  not  this  wound  in  the  head  caused  these  particular  in- 
juries which  I  have  referred  to?"  to  which  the  witness  answered, 
"Not  with  reasonable  certainty;  no,  sir."  Counsel  for  the  plaintiff 
then  asked  this  question:  "Give  us  your  opinion  whether  or  not 
that  did  cause  or  was  sufficient  to  cause  this  weakened  condition  of 
the  nerves  and  muscles  of  the  abdominal  wall  and  the  womb?" 
This  question  was  objected  to  upon  the  same  ground,  and  upon  the 
further  ground  that,  as  the  doctor  said  that  he  could  not  state  with 
reasonable  certainty,  it  was  quite  apparent  that  the  doctor  could  not 
give  an  opinion ;  that  the  question  was  too  speculative.  This  ob- 
jection was  overruled,  and  the  defendant  excepted,  and  the  doctor 
replied,  "It  would  cause  it  in  some  cases."  There  was  then  a  long 
colloquy  between  the  court  and  counsel,  in  which  both  seem  to 

Digitized  byCjOOQlC 


634  M  NEW  TOBK  SUPPLEMENT  (Sup.  Ct. 

and  128  New  York  SUte  Reporter 

have  had  a  hand  in  framing  a  question  to  be  asked  the  witness,  and 
which  resulted  in  another  long  hypothetical  question  being  asked 
the  witness,  which  assumed  facts  proved ;  and  the  witness  was  then 
asked,  "Can  you  say  with  reasonable  certainty  what  was  the  cause 
of  the  weakened  condition  of  the  muscles  and  nerves  of  the  abdom- 
inal walls  and  of  the  womb  ?"  To  this  question  the  defendant  made 
the  same  objection  as  to  the  previous  question,  wnich  was  over- 
ruled, and  the  defendant  excepted,  when  the  witness  answered,  "In- 
juries and  shock  through  which  she  had  gone,  and  confinement  in 
bed."  He  was  then  asked  by  the  court,  "What  caused  the  shock?" 
To  which  he  answered,  "The  cut  on  the  head  would  do  that,"  and 
was  then  asked,  "Well,  in  your  opinion,  did  it?  How  about  that, 
doctor?"  To  which  he  replied,  "The  reason  I  can't  answer  is  be- 
cause there  are  other  things  to  consider;"  and,  after  some  other 
questions,  when  the  doctor  was  requested  to  think  it  over,  he  re- 
plied, "No ;  it  is  tied  up  so  much  I  can't  give  an  opinion  on  it." 

1  think  that  most  of  this  evidence  was  entirely  incompetent ;  that, 
after  the  doctor  had  testified  that  he  could  not  state  with  reasonable 
certainty  whether  or  not  the  wound  on  the  head  caused  the  par- 
ticular condition  which  he  had  referred  to,  it  was  not  competent  to 
ask  him  whether,  in  his  opinion,  this  accident  was  sufficient  to 
cause  this  weakened  condition  of  the  nerves  and  muscles  of  the  ab- 
dominal walls  and  of  the  womb.  The  physical  condition  of  the 
plaintiff  which  caused  this  prolonged  labor  over  two  months  after 
the  accident  could  have  resulted  from  many  causes,  and  the  physi- 
cian could  not  testify  with  reasonable  certainty  as  to  which  of  the 
many  was  the  real  cause  of  the  condition  in  which  he  found  the 
plaintiff.  Under  such  a  condition,  to  allow  a  physician  to  testify 
that  an  accident  could  have  caused  such  an  injury,  and  then  to  allow 
a  jury  to  award  damages  for  a  condition  which  could  have  been 
caused  by  an  injury,  is  to  allow  the  jury  to  base  a  verdict,  not  upon 
evidence,  but  upon  their  speculation  upon  what  might  ha.ve  been. 
The  burden  of  proof  is  on  the  plaintiff  to  establish  by  competent 
evidence  that  a  condition  for  which  compensation  is  demanded  was 
caused  by  the  injury  for  which  a  defendant  is  responsible.  That 
such  a  condition  might  have  been  caused  by  the  injury,  or  that  the 
injury  was  sufficient  to  cause  such  a  condition,  is  not  competent  evi- 
dence to  show  that  the  injury  did  cause  the  condition.  It  is  a  class 
of  evidence  that  has  always  been  condemned  by  the  courts  as  specu- 
lative and  uncertain — which  would  result  in  a  verdict  against  a 
defendant  based  upon  speculation  or  conjecture,  and  not  upon  evi- 
dence. The  nature  of  the  plaintiff's  employment  during  the  period 
of  pregnancy  was  one  of  the  causes  specified  by  the  doctor  for  this 
condition  of  abdominal  weakness  from  which  resulted  this  pro- 
longed labor.  There  is  nothing  to  show  that  during  the  period  that 
the  plaintiff  was  pregnant  she  was  properly  nourished,  or  that  the 
other  conditions  under  which  she  lived  did  not  also  tend  to  produce 
this  condition  of  weakness  that  caused  her  prolonged  labor;  and 
it  was  quite  incompetent  to  allow  the  jury  to  speculate  upon  this 
opinion  of  the  physician  that  this  accident  was  sufficient  to  have 
caused  this  condition  of  weakness,  and  to  award  the  plaintiff  danv 
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Ag€S  for  the  pain  and  suflEering  that  was  caused  thereby.  When 
the  case  was  submitted  to  the  jury  the  court  charged  them  that  if 
they  found  that  the  "pains  of  childbirth  were  prolonged  beyond 
what  they  would  otherwise  have  been,  through  a  weakened  condi- 
tion of  the  muscles  and  nerves  of  the  womb  and  abdominal  walls, 
and  that  this  cut  on  the  head  was  the  immediate  and  necessary 
-cause  of  the  weakened  condition  I  have  just  referred  to,"  the  jury 
could  allow  her  compensation  for  the  prolonged  pains ;  thus  allow- 
ing the  jury,  upon  this  incompetent  evidence,  to  speculate  upon  the 
cause  of  the  prolonged  childbirth,  but  which  was  not_  proved  by 
competent  evidence.  This  disregard  of  established  principles,  ap- 
plicable to  the  trial  of  cases  of  this  kind  requires  us  to  reverse  this 
judgment. 

It  follows  that  the  judgment  and  order  appealed  from  must  be 
reversed,  and  a  new  trial  ordered,  with  costs  to  the  appellant  to 
abide  the  event    All  concur. 


DOOLEy  ▼.  UNION  RY.  CO.  OF  NEW  YORK  CITT, 
(Supreme  C^urt,  Appellate  Division,  First  Department    July  7,  U906.) 

Stbeet  Railboads— IwjtmncB  to  Pedkstbian— CoNTBiBtjrOBY  Negligbncht. 

Where  plaintiff  left  a  sMewalk,  and  wallced  In  the  roadway  of  a  street 
became  of  alleged  defects  in  the  sidewalk,  when  it  was  so  dark:  that 
witnesses  were  vuaeble  tn  see  plaintiff  at  a  distance  greater  than  10  £eet, 
and,  though  there  was  a  space  between  the  sidewalk  and  certain  car 
tracks  In  the  street  of  30  feet  plaintiff,  with  fnn  knowledge  of  the  lo- 
cality, walked  so  close  to  the  track  that  he  was  stnidt  by  a  car  approach- 
ing from  the  rear,  he  was  guilty  of  eoolribiatory  negUgemce. 

fEd.  Nate. — For  cases  tn.  point,  aee  voL  44^  G^it  Dig.  Street  Baihrocds, 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  WilKam  Dooley  against  the  Union  Railway  Company 
^tl  New  York  City.  From  a  judgment  in  favor  of  plaintiff  and  from 
an  order  denying  defendant's  motion  for  a  new  trial,  it  appeals. 
Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  HATCH,  McLAUGHLIN, 
PATTERSON,  and  INGRAHAM,  JJ. 

B.  H.  Ames,  for  appellant, 
J.  A.  Douglas,,  for  respondent. 

PATTERSON,  J.  The  plaintiff  recovered  a  judgment  in  an  ac- 
tion for  personal  injuries  which  he  claimeti  to  have  sustamed 
through  the  neglfg:ence  of  the  defendant's  servants  in  operating  a 
car  on  its  railway  in.  the  city  of  New  York.  It  appears  that  at  about 
a  quarter  past  8  o'clock  on  the  night  of  December  15^  1902,  he  was 
walking  by  the  side  of  a  railt>ay  track  of  the  defendant's  road  on 
Morris  Park  avenue,  between  De  Lancy  Place  and  Rose  street,  in 
the  borough  of  the  Bronx  in  the  city  of  New  York.  It  was  a  dark 
night.  The  plaintiff  chose  to  walk  in  the  roadway,  and  not  on  the 
sidewalk,  because  of  the  bad  condition  of  that  sjbdewalk,  it  being 
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out  of  repair.  While  he  was  proceeding  in  a  southerly  direction, 
one  of  the  defendant's  cars  came  along  rapidly  behind  him,  and  the 
step  of  the  car  struck  him  in  the  ankle,  and  he  sustained  injuries. 
He  was  familiar  with  the  condition  of  the  street,  with  the  manner 
in  which  the  defendant's  cars  were  operated,  and  he  knew  that  at 
night  they  ran  very  rapidly.  Witnesses  for  the  plaintiflf  say  that 
the  night  was  so  dark  they  could  not  see  him  more  than  10  feet 
away.  There  was  an  electric  light  some  75  feet  distant  from  the 
point  at  which  the  plaintiff  was  struck,  but  there  is  nothing  what- 
ever in  the  evidence  to  indicate  that  the  motorman  in  charge  of  the 
car- could  have  seen  plaintiff,  or  had  reason  to  suspect  that  any  one 
was  walking  in  the  roadway  close  to  the  track,  or  was  in  such  a 
situation  that  he  might  be  struck  by  the  car.  We  are  unable  ta 
gather  from  this  record  any  evidence  of  negligence  on  the  part  of 
those  in  charge  of  the  defendant's  car,  unless  it  is  to  be  assumed 
that  running  a  car  at  a  rapid  rate  of  speed  where  it  is  not  to  be 
presumed  that  pedestrians  are  to  be  encountered  is  in  and  of  itself 
negligence  or  evidence  of  negligence.  But  whether  there  was  suf- 
ficient to  go  to  the  jury  on  the  question  of  negligence  or  not,  it  is 
manifest  that  the  plaintiff  did  not  show  that  he  was  free  from  con- 
tributory negligence.  He  knew  all  about  the  railway  tracks  and 
the  operation  of  the  defendant's  cars  thereon.  His  statement  is 
that  he  was  upon  the  roadway,  and  not  on  the  sidewalk,  because  the 
former  was  safer.  The  distance  between  the  tracks  was  30  feet, 
and  yet,  with  his  knowledge  of  the  locality,  he  chose  to  walk  so- 
near  to  the  track  upon  which  a  car  might  approach  him  from  the 
rear  that  he  exposed  himself  to  the  danger  of  being  struck  by  such 
a  car.  The  evidence  indicates  that  the  plaintiff  took  no  care  at  all 
to  avoid  being  struck  by  a  car  from  behind,  and  it  would  be  a  fair 
inference  that  he  negligently  placed  himself  in  a  position  of  peril. 

We  think  the  judgment  and  order  should  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  appellant  to  abide  the  event    All  concur. 


REIN  ▼.  BROOKLYN  HEIGHTS  R.  CO. 
(Supreme  Court,  Appellate  Term.    June  22,  1005.) 

1.  Municipal  Court— Jubibdictiow— Action  fob  Assault. 

Under  the  direct  provisions  of  the  Municipal  Court  Act,  Laws  1902,  p. 
1487,  c.  580,  I  1,  the  Municipal  Court  has  no  Jurisdiction  of  an  action  for 
assault 

2.  SAM1&— Pleading— Amendment. 

In  an  action  in  the  Municipal  Court  for  assault  by  defendant's  con- 
ductor on  a  passenger,  the  assault  being  an  implied  breach  of  defendant's 
contract  as  a  carrier,  plaintiff  was  entitled  to  amend  his  complaint  so 
as  to  conform  to  the  proof  showing  such  breach,  under  the  Municipal 
Court  Act,  Laws  1902,  p.  1542,  c.  58^  §  166,  requiring  the  court  to  allow 
a  pleading  to  be  amended  at  any  time  if  substantial  Justice  will  be  pro- 
moted thereby,  and  after  amendment  the  court  had  Jurisdiction. 
8.  Same— Statute— CoNSTBucnoN. 

The  Municipal  Court  Act,  I^aws  1902,  p.  1683,  c.  580,  f  326,  providing 
that  appeals  must  be  heard  on  the  original  papers  or  a  certified  copy 
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thereof,  and  that  the  appellate  court  must  render  Judgment  according  to 
the  Justice  of  the  case,  without  regard  to  technical  errors  or  defects  which 
do  not  affect  the  merits,  hy  implication  extends  to  the  appellate  court 
the  requirement  of  section  166  (page  1542),  proridlng  that  the  court  must, 
on  application,  allow  a  pleading  to  be  amended  at  any  time  if  substantial 
Justice  win  be  promoted  thereby. 

4.  Samb— Afpeaij. 

Where  plaintiff  In  an  action  against  a  carrier  brought  In  the  Municipal 
Court  for  assault  was,  under  the  eyldence,  entitled  to  amend  his  com- 
plaint pursuant  to  Municipal  Court  Act,  Laws  1902,  p.  1542,  c.  580,  {  166, 
to  make  it  an  action  against  the  carrier  for  breach  of  its  contract  of  car- 
riage, the  fact  that  the  Municipal  Ck}urt  Is  without  Jurisdiction  of  actions 
for  assault  does  not  interfere  with  an  affirmance  on  appeal  of  a  Judgment 
in  favor  of  plaintiff  in  view  of  section  326  (page  1583),  authorizing  the 
allowance  of  an  amendment  of  the  pleadings. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Herman  Rein,  an  infant,  by  Solomon  Rein,  his  guard- 
ian ad  litem,  against  the  Brooklyn  Heights  Railroad  Company. 
From  a  judgment  in  favor  of  plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  SCOTT,  P.  J.,  and  DUGRO  and  MacLEAN,  JJ. 

George  D.  Yeomans  (H.  F.  Ives,  of  counsel),  for  appellant 
George  J.  Gruenberg,  for  respondent. 

DUGRO,  J.  The  gravamen  of  the  cause  of  action  set  forth  in  the 
complaint  is  an  alleged  assault  made  by  the  defendant,  and  so  the 
action  is  for  assault,  and  under  the  statute  the  Municipal  Court  is 
without  jurisdiction.  Section  1,  Municipal  Court  Act  (Laws  1902, 
p.  1487,  c.  580)  ;  Fister  v.  Met.  St,  Ry.  Co.,  30  Misc.  Rep.  430,  62  N. 
Y.  Supp.  467.  It  does  not  appear  in  Hart  v.  Met.  St.  Ry.  Co.,  34 
Misc.  Rep.  522,  69  N.  Y.  Supp.  906,  that  the  attention  of  the  appel- 
late court  was  called  to  the  question  of  jurisdiction.  At  the  trial 
there  was  evidence  that  plaintiff,  while  a  passenger  on  defendant's 
car,  was  assaulted  by  defendant's  conductor.  A  complaint  could 
have  been  framed  according  to  this  evidence  against  the  defendant 
f6r  damages  for  breach  of  contract,  and  of  such  an  action  the  Mu- 
nicipal Court  would  have  had  jurisdiction,  for  the  assault,  according 
to  the  evidence,  was  not  that  of  the  defendant,  but  solely  that  of 
the  conductor,  for  it  did  not  appear  that  the  conductor  acted  in  the 
course  of  his  work,  and  within  the  scope  of  his  employment.  There 
is  an  implied  contract  on  the  part  of  a  common  carrier  that  its  em- 
ployes will  not  subject  the  passengers  to  unlawful  violence,  and 
when  an  employe  does  so  subject  a  passenger  he  has  a  right  of  ac- 
tion for  breach  of  contract,  in  which  compensation  for  the  injuries 
caused  by  the  assault  will  ordinarily  be  the  measure  of  damages. 
In  view  of  the  fact  that  all  evidence  bearing  upon  the  doings  of  the 
plaintiff  and  the  conductor  at  the  time  in  question  which  the  parties 
were  able  to  present  was  received,  and  that,  according  to  the  jus- 
tice of  the  case,  without  regard'  to  technical  errors  or  defects  which 
do  not  affect  the  merits,  the  complaint  can  be  amended  so  as  to  con- 
form to  the  proof,  and  that  the  amendment  will  be  in  support  of  the 
judgment,  the  complaint  is  amended  accordingly,  and  the  judgment 

Digitized  by  CjOOQ IC 


638  94  NBW  TORK  8UPPLBMBNT  (Sup.  (X 

and  128  N«w  York  State  Reporter 

will  be  affirmed,  with  costs.  Section  166  of  the  Municipal  Court  act 
(page  1542)  requires  the  court  to  allow  a  pleading  to  be  amended  at 
any  time  if  substantial  justice  will  be  promoted  thereby.  See,  also,. 
Shirtcliffe  v.  Wall,  68  App.  Div.  375,  74  N.  Y.  Supp.  189,  Hawes  v. 
Burke,  34  Misc.  Rep.  189,  68  N.  Y.  Supp.  798 ;  and  section  326  (page 
1683)  extends  that  requirement  by  implication  to  the  appellate 
court. 

SCOTT.  P.  J.,  concurs. 

MacLEAN,  J.  (concurring).  The  plaintiff  alleged  that  on  or 
about  September  5,  1904,  he  was  a  passenger  of  the  defendant  for 
hire,  and,  while  such,  the  defendant,  by  and  through  its  agents, 
servants,  and  employes,  wrongfully,  unlawfully,  and  forcibly  as- 
saulted him.  Literally  this  is  within  the  inhibition  of  subdivision 
14  of  section  1  of  the  Municipal  Court  act  (Laws  1902,  p.  1489,  c. 
580),  and  not  within  the  jurisdiction  of  that  court.  But  in  Hines 
V.  Dry  Dock,  E.  B.  &  B.  R.  R.  Co.,  75  App.  Div.  391,  78  N.  Y.  Supp. 
170,  upon  an  oral  complaint  for  personal  injuries,  amplified  by  par- 
ticulars to  the  effect  that  the  plaintiff  boarded  a  car  of  the  defend- 
ant and  tendered  his  fare,  that  the  conductor  refused  to  take  it,  and 
without  cause  or  provocation  assaulted  the  plaintiff,  it  was  held 
that  "the  cause  of  action  was  founded  upon  the  contract  between 
passenger  and  carrier,  and  the  liability  of  the  defendant  arose  from 
the  breach  thereof,"  and  was  not  within  the  purview  of  subdivision 
2  of  section  1364  of  the  Greater  New  York  Charter  (Laws  1901,  p. 
579,  c.  466).  In  deference  thereto,  and  under  similar  pleading,  I  am 
of  opinion  that  the  judgment  herein  should  be  affirmed,  without  re- 
sort to  further  refinement  of  interpretation. 


DUSHINSKT  V.  DUSHINSKX. 

(Supreme  Court,  Appellate  Division,  First  Department.    July  7,  1906.) 

Husband  and  Wifs— Dkcrex  of  Sefabation— Aljuiony. 

Where,  in  an  action  by  a  husband  for  separation,  It  appeared  on  a  mo- 
tion by  defendant  for  an  increase  of  alimony  and  for  a  counsel  fee  that 
plaintiff  was  paying  defendant  $8  a  week  for  support  under  an  order  of 
a  magistrate  on  a  hearing  In  abandonment  proceedings,  and  that  plaintiff 
was  earning,  according  to  the  moving  papers,  from  $40  to  $50  a  week, 
and  had  $500  in  the  bank,  but  the  answering  affidavit  showed  that  he 
bad  no  money  in  the  bank,  and  only  earned  $15  a  week,  and  his  employer 
testified  that  plaintiff  would  shortly  be  laid  off  for  at  least  a  couple  o^ 
months,  $8  a  week,  as  a  substitute  for  the  magistrate's  order,  would  be 
allowed  as  alimony,  and  $25  as  counsel  fees. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Joseph  Dushinsky  af^ainst  Stella  Dushinsky  for  a 
separation.  From  an  order  denying  defendant's  motion  for  an  in- 
crease of  alimony  and  for  a  counsel  fee,  she  appeals.  Modified  and 
affirmed. 

Argued  before  O'BRTKN,  P.  J.,  and  HATCH,  McLAUGHUN, 
PATTERSON,  and  INGRAHAM,  JJ. 
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Alexander  Pfeifer,  for  appellant. 
Sigmund  S.  Rotter,  for  respondent 

PER  CURIAM.  The  moving  papers  disclose  that  the  husband 
brought  an  action  against  his  wife  to  obtain  a  decree  of  separation. 
The  defendant,  in  answer  thereto,  denied  the  averments  of  the  com- 
plaint, and  also  set  up  an  affirmative  defense  by  way  of  counter- 
claim, and  demanded  judgment  in  her  favor  for  a  separation.  It 
does  not  appear  that  any  award  of  alimony  has  ever  been  made. 
The  parties  were  living  separate  and  apart  before  the  commence- 
ment of  the  action,  and  in  December,  1904,  prior  to  its  com- 
mencement, the  defendant  caused  the  plaintiff  to  be  arrested  for 
abandonment,  and  upon  a  hearing  before  a  magistrate  the  plaintiflf 
was  directed  to  pay  to  the  defendant  $8  a  week  for  support  and 
maintenance,  which  sum  of  money  has  been  paid  since  that  time. 
The  moving  papers  tend  to  establish  that  the  plaintiff  was  earning 
from  $40  to  $50  a  week,  and  that  he  had  in  bank  about  the  -sum 
of  $500.  The  answering  affidavit  shows  that  the  plaintiff  has  no 
bank  account  or  other  money  or  property  aside  from  his  earnings ; 
that  he  only  earns  $15  weekly.  As  to  the  amount  of  his  earnings, 
he  is  supported  by  his  employer,  who  testifies  that  his  work  is  not 
steady,  and  that  in  two  weeks  from  the  time  when  the  application 
was  made  he  would  be  laid  off  from  his  employment,  on  account  of 
the  character  of  the  business,  for  at  least  two  months.  The  answer- 
ing affidavit  further  tends  to  show  that  the  plaintiff  lives  with  his 
mother,  a  widow,  who  is  supported  by  him.  It  is  therefore  fairly 
made  to  appear  that  the  plaintiff  is  not  able  to  pay  any  consider- 
able amount  of  alimony  or  counsel  fees,  and  to  enlarge  the  sum  be- 
yond the  amount  he  is  able  to  pay  may  result  in  depriving  thcr 
defendant  of  that  of  which  she  is  already  in  receipt.  Under  these 
circumstances,  we  think  the  proper  disposition  of  the  case  to  be 
an  allowance  of  $8  per  week  as  alimony — the  order  therefor  to  be 
a  substitute  for  the  order  of  the  magistrate  directing  such  pay- 
ment— ^and  the  further  allowance  of  the  sum  of  $25  as  counsel  fee. 

The  order  will  therefore  be  modified  in  this  respect,  and,  as  modi- 
fied, affirmed,  without  costs  to  either  party  in  this  court. 


CAUSULLO  V.  LENOX  CONST.  CXX 
(Supreme  Oonrt,  AppeUate  Dirlsion,  First  Department.    July  7,  1905.) 

MaSTEBt-DEATH  of   SEEVANT— GOMPLHWT— SUJrifllENCT. 

AUegatloDS  of  the  complaint  in  an  action  for  the  death  of  a  servant  that 
the  injuries  deceased  received  were  caused  throng  the  negligence  of  the 
defendant,  in  its  failure  to  supply  deceased  with  a  suitable  place  to  work ; 
that  the  place  was  dangerous,  unprotected,  unsafe,  and  unguarded,  and 
that,  through  defendant's  failure  to  supply  deceased  with  a  competent 
foreman,  to  guard  and  direct  deceased  In  his  work,  he  was  struck  by  an 
electric  wire  or  current — are  mere  conclusions,  and  defendant  was  entitled 
to  require  plaintiff  to  serve  a  bill  of  partlailars  as  to  the  place  at  which 
dcccscied  was  at  work,  and  in  what  respect  the  place  was  dangerous,  un- 
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protected,  unsafe,  and  unguarded,  and  also  the  name  of  the  foreman,  or 
whether  the  neglect  was  a  failure  to  employ  a  foreman. 

Note. — ^For  cases  In  point,  see  yoL  39,  Cent  Dig.  Pleading,  {  956.] 


Appeal  from  Special  Term,  New  York  County, 

Action  by  Francesco  Causullo,  administrator  of  the  estate  of 
Carmine  Pitzzulo,  deceased,  against  the  Lenox  Construction  Com- 
pany. From  an  order  denying  a  motion  to  require  the  plaintiff  to 
serve  a  bill  of  particulars,  defendant  appeals.     Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  HATCH,  McLAUGHLIN, 
PATTERSON,  and  INGRAHAM,  JJ. 

Richard  B.  Aldcroftt,  for  appellant. 
Joseph  A.  Shay,  for  respondent 

INGRAHAM,  J.  The  action  is  to  recover  damages  caused  by 
the  death  of  the  plaintiff's  intestate  when  in  the  employ  of  the  de- 
fendant. The  complaint  alleges  that  the  injuries  that  the  deceased 
received,  and  which  caused  his  death,  were  caused  through  the 
negligence  of  the  defendant,  in  its  failure  to  supply  the  deceased 
with  a  suitable  and  proper  place  within  which  to  do  his  work,  and 
that  the  place  where  deceased  was  directed  and  obliged  to  do  his 
work  was  dangerous,  unprotected,  unsafe,  and  unguarded,  and, 
through  its  failure  to  supply  said  deceased  with  competent  and 
suitable  foremen  to  guide,  g^ard,  and  direct  deceased  in  his  said 
work,  by  reason  of  which  he  was  struck  by  an  electric  wire  or  cur- 
rent. These  allegations  are  mere  conclusions,  and  are  most  in- 
definite. It  is  manifestly  impossible  for  the  defendant  to  prop- 
erly prepare  for  trial  without  some  intimation  as  to  the  particular 
place  at  which  the  deceased  was  at  work,  and  in  what  respect  that 
place  was  dangerous,  unprotected,  unsafe,  and  unguarded,  and  also 
the  name  of  the  foreman  alleged  to  be  incompetent,  or  whether  the 
neglect  complained  of  was  a  failure  to  employ  a  foreman.  To  that 
extent  the  motion  should  have  been  granted. 

It  follows  that  the  order  appealed  from  should  be  reversed,  and 
the  motion  granted,  to  the  extent  indicated,  without  costs.  All  con- 
cur. 


PEOPLE  ex  rel.  FELLOWS  v.  EARLY,  Town  Sup'r,  et  aL 
(Snpreme  Ck>urt,  Appellate  Division,  Third  Department.    June  29,  1905.) 

1.  HiGHWATEh-REPAtts— Statutes. 

Highway  Law,  §  10  (Laws  1890,  p.  1179,  c.  568),  provides  that,  If  any 
highway  or  bridge  be  damaged  or  destroyed,  the  commissioner  of  highways 
may  cause  the  same  to  be  immediately  repaired  or  rebuilt,  if  consented 
to  by  the  town  board.  Held,  that  the  town  board  is  not  called  upon  to  act 
in  case  of  an  emergency,  such  as  is  provided  for  by  the  statute,  until  a 
request  has  been  made  by  the  highway  commissioner. 

2.  Mandamus— When  Qbanted. 

Mandamus  will  not  lie  to  compel  the  town  board  to  give  its  consent 
to  a  contract  proposed  by  the  highway  conunissioner. 

8.  Same. 

It  is  no  reason  for  refusing  a  proper  peremptory  writ  of  mandamus  that 
the  alternative  writ  asks  too  much,  or  includes  an  unnecessary  party. 
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4.  SAMI&— Rkpaib  or  Bbidoe. 

A  highway  commissioner  cannot  be  compelled  to  Incur  expenses  in  re- 
pairing a  bridge  where  there  are  no  funds  available  for  snch  purpose. 

Appeal  from  Trial  Term,  Columbia  County. 

Mandamus  by  the  people,  on  the  relation  of  Frank  Fellows, 
against  Cormack  A.  Early,  as  supervisor  of  the  town  of  New  Leb- 
anon, in  Columbia  county,  and  the  town  board  and  commissioner  of 
highways,  to  compel  the  building  of  a  bridge.  From  a  judgment 
dismissing  relator's  application,  he  appeals.    Affirmed. 

The  relator  se^s  by  mandamus  to  compel  the  town  board  of  the  town  of 
New  Lebanon  and  the  highway  commissioner  of  said  town  to  build  a  bridge 
over  Kinderhook  creek  upon  what  is  claimed  to  be  a  highway  running  north 
from  the  Columbia  and  Rensselaer  turnpike.  The  original  writ  required  the 
respondents  either  to  immediately  rebuild  said  bridge,  or  to  show  cause  there- 
after why  a  peremptory  writ  of  mandamus  should  not  issue  compelling  the 
same.  Upon  the  return  of  this  writ  the  defendants  put  Xn  issue  certain  alle- 
gations of  the  petition,  and,  among  others,  the  allegation  that  the  road  was  a 
public  highway.  The  issues  formed  upon  such  alternate  writ  were  referred 
to  a  referee  to  hear  and  determine.  The  referee  so  appointed  duly  made  his 
report,  by  which  he  found  that  for  some  years  prior  to  1869  there  was  a  road 
leading  from  the  Columbia  and  Rensselaer  turnpike  in  the  town  of  New  Leb- 
anon, near  the  Tillage  or  Hamlet  of  West  Lebanon,  to  and  across  the  Kinder- 
hook  creek,  with  a  bridge  across  the  creek  used  by  the  owners  of  adjacent 
lands  to  reach  their  land  lying  north  of  said  creek;  that  said  bridge  was 
rebuilt  by  the  town  of  New  Lebanon  in  the  summer  of  1880,  and  has  since 
that  time  and  until  said  bridge  was  again  carried  away,  on  or  about  January 
21, 1901,  been  kept  in  repair  by  said  town  of  New  Lebanon ;  that  at  different 
times  from  1880  to  1898  the  road  in  question  has  been  worked  by  the  different 
pathmasters  of  said  town,  and  kept  in  repair  by  them  by  plowing  and  scrap- 
ing and  by  the  town  scraper ;  that  for  more  than  30  years  the  said  road,  about 
2  rods  in  width  and  about  100  rods  in  length,  has  been  used  by  the  public  gen- 
erally in  traveling  flrom  the  tmrnpike  to  the  depot  at  the  northerly  end  there- 
of, and  in  carrying  freight,  passengers,  and  mails  to  and  from  said  depot; 
that  since  January  26,  1901,  no  appropriation  has  been  made  by  the  town  for 
the  rebuilding  of  the  bridge,  the  cost  of  which  rebuilding  would  be  about  the 
sum  of  $600 ;  that  the  said  road  has  never  been  laid  out  or  recorded  as  one  of 
the  highways  of  the  town  of  New  Lebanon;  that  since  the  carrying  away 
of  said  bridge  in  1901  no  demand  has  been  made  by  the  commissioner  of 
highways  of  said  town  for  the  consent  of  the  board  of  said  town  to  rebuild 
the  bridge  in  question,  and  that  said  board  had  never  consented  to  the  re- 
building or  repairing  of  the  bridge  in  question ;  that  in  August,  1903,  certain 
residents  of  said  town  caused  to  be  served  upon  the  supervisor,  town  clerk, 
eomjuissioner  of  iiighways,  and  the  Justices  of  the  peace  of  said  town  of  New 
Lebanon  a  demand  in  writing  that  said  town  Immediately  rebuild  or  replace 
the  bridge  in  question.  As  conclusions  of  law  the  referee  found  that  for  more 
than  20  years,  and  prior  to  1901,  the  said  road  had  been  used  as  a  public 
highway  and  the  bridge  as  a  highway  bridge,  and  that  the  said  road  was 
still  a  public  highway  in  the  town  of  New  Lebanon.  He  further  finds  that 
the  said  town  board  of  New  Lebanon  cannot  be  compelled  by  mandamus  to 
consent  to  the  rebuilding  and  replacing  of  said  bridge,  and  that  the  commis- 
sioner of  highways  cannot  be  compelled  by  mandamus  to  rebuild  or  replace 
said  bridge  without  the  consent  of  the  town  board  of  said  town  having  been 
given.  The  relief  asked  for  in  the  writ  was  therefore  denied.  Upon  this 
report  a  final  order,  which  has  been  called  a  Judgment,  and  which  has  been 
appealed  from  as  a  Judgment,  was  entered,  denying  the  relator's  application 
for  a  writ  of  mandamus.  From  such  final  order  the  relator  has  appealed  to 
this  court 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 
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Cadmaa  &  Peck  Qoha  Cadman,  of  counsel),  for  relator. 
Rockefeller  &  Holsapple  (J.  Rider  Cady,  of  counsel),  for  respond- 
ents, 

SMITH,  J.  By  section  10  of  the  highway  law  (chapter  568,  p. 
lllfd,  of  the  Lliws  of  1890)  it  is  provided  that  "if  any  highway  or 
bridge  shall  at  any  time  be  damaged  or  destroyed  by  the  elements 
or  otherwise  or  become  unsafe,  the  commissioner  trf  highways  of 
the  town  in  which  sach  highway  or  bridge  may  be,  may  caase  the 
same  to  be  immediately  repaired  or  rebuilt  if  consented  to  by  the 
town  board."  This  provision  of  law  was  considered  by  this  court 
in  the  case  of  Livingston  v.  Stafford,  99  App.  Div.  108,  91  K.  Y. 
Supp.  172,  in  which  case  this  court  held  that  this  act  was  to  enable 
the  commissioner  of  highways  to  meet  an  emergency.  At  page  110, 
99  App.  Div*,  and  page  174,  91  N,  Y.  Supp.,  Justice  Houghton,  writ- 
ing for  the  court,  says : 

"Roads  aad  bridges  might  be  damaged  or  destroyed  by  ilood  atul  storm 
sbortly  after  the  bolding  ot  a  towa  meeting,  and  the  delay  incident  to  a  vote 
and  the  levying  and  ooUectlng  of  a  tax  would  put  the  inhabitants  to  great 
inconvenience.  To  relieve  this,  and  to  provide  a  means  for  quick  restoration 
of  the  roadway,  the  law  of  lS5d  was  enacted,  giving  extraordinary  powers  to 
the  highway  OMnmissionef  and  town  board.  That  it  was  Intended  to  give  this 
extraordinary  power  to  these  officers  of  the  town  only  in  case  of  emergency 
Is  clearly  evidenced  by  the  language  restricting  the  di»Btruction  or  damage  to 
a  period  after  the  town  meeting  should  have  been  held,  or  when  too  late  to 
give  Botioe  that  an  &ppr««)riation  would  be  asked  for.^' 

The  learned  justice  then  proceeds  to  state  that  the  present  law 
gave  tK>  broader  power>  and  that  the  statute  as  it  now  reads  should 
be  held  to  t>e  a  statute  ptovidmg  for  an  emergesicy  where  a  bridge 
was  destroyed  by  some  extraordinary  cause,  and  public  convenience 
might  call  for  its  Speedy  replacement.  Within  the  reasoning  of  this 
authority^  if^  after  a  bridge  has  been  destroyed,  its  rebuilding  has 
been  delayed  beyond  the  time  when  one  or  m(xe  town  meetings 
have  been  held,  there  can  no  longer  be  found  an  emergency  which 
would  call  for  action  upon  the  part  of  the  highway  commissioner 
without  the  direction  of  the  town  and  a  provision  by  the  town  meet-^ 
jng  for  funds  for  the  rebuilding  of  the  bridge*  This  bridge  was  de- 
stroyed in  January,  1901.  This  application  was  not  made  until  the 
summer  or  fall  of  1903.  There  would  seem  to  be  no  authority, 
therefore*  in  the  highway  commissioners,  now  to  proceed  under  sec- 
tion 10  of  the  highway  law,  so  called,  for  the  rebuilding  of  this 
bridge. 

If  this  court  be  wrong  in  the  rule  laid  down  in  the  case  cited, 
nevertheless  the  town  board  is  not  called  upon  to  act  until  a  request 
has  been  made  by  the  highway  commissioner^  Its  powers  are  lim- 
ited to  those  specifically  granted  by  the  statute.  It  does  not  repre- 
sent the  town  in  the  execution  of  any  general  duty,  if  such  there  be, 
to  keep  the  highway  and  bridges  in  repair*  Their  only  authority  in 
respect  of  the  bridges  is  to  consent  or  approve  of  some  contract 
proposed  to  them  by  the  highway  commissioner  in  those  cases  in 
which  the  highway  commissioner  is  authorized  to  act  under  section 
10  of  the  highway  law.    Again,  under  this  section  the  right  given  to 
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the  highway  conmrissioner  upon  the  consent  of  the  town  board  im- 
plies of  necessity  the  right  of  the  town  board  to  withhold  its  con- 
sent. See  People  ex  reh  Schwab  v.  Grant,  12S  N.  Y.  473,  27  N.  E. 
964.  In  that  case,  Ruger,  C.  J.,  in  writing  in  an  ajialogous  case, 
says: 

"A  power  to  grant  a  privilege  to  one  is  inconsistent  with  the  possession  of 
the  part  of  another  of  an  absolute  right  to  exercise  such  privilege.  The  re- 
quirement that  a  person  must  secure  such  leave  from  some  one  to  entitle  him 
to  exercise  a  right  carries  with  it  by  natural  implication  a  discretion  on  the 
part  of  the  other  to  refuse  to  grant  it.  If,  In  his  Judgment,  it  Is  improper  or 
unwise  to  give  the  required  conMot" 

If  there  be  in  the  town  board  a  right  to  refuse  consent,  the  court 
clearly  cannot,  by  mandamus,  direct  the  discretion  which  it  shall 
exercise.  It  seems  clear,  therefore,  that  the  mandamus  against  the 
town  board  was  properly  refused. 

We  do  not  agree  that  the  mandamus  should  be  refused  as  against 
the  highway  commissioner  either  because  too  much  was  asked  or 
because  the  town  board  was  also  included  in  the  writ.  People  ex 
reL  Keene  v.  Supervisors,  142  N.  Y.  271,  278,  36  N.  E.  1062.  We 
are,  however,  unable  to  find  any  clear  specific  duty  in  a  highway 
commissioner  to  proceed  to  the  rebuilding  of  the  bridge  without  di- 
rection therefor  and  provision  made  by  the.  town  meeting  for  the 
cost  thereof.  It  is  true  he  has  by  statute  a  general  supervision  over 
the  roads  and  bridges,  and  the  general  authority  and  duty  to  keep 
them  in  repair.  That  authority,  however,  and  duty  is  limited  by 
the  funds  which  are  provided  for  him  by  the  town.  In  People  ex 
rel.  Bentley  v.  Commissioners  of  Highways  of  the  Citv  of  Hudson, 
7  Wend.  474,  it  was  held  that  the  commissioners  of  highways  are 
not  bound  to  build  bridges  when  not  in  funds  to  defray  the  ex- 
penses. That  was  an  application  for  a  mandamus  to  compel  the 
building  of  a  bridge,  in  which  case  the  mandamus  was  refused.  In 
the  case  of  People  v.  Adsit,  2  Hill,  619,  it  was  held  that  an  indict- 
ment against  commissioners  of  highways  for  not  repairing  a  bridge 
is  defective  unless  it  aver  that  the  defendants  had  funds  or  other 
means  to  defray  the  expenses  of  repair.  Cowen,  J.,  in  writing  for 
the  court,  said : 

"We  are  of  opinion  that  the  existence  of  funds  or  other  speciHe  means  pro- 
vided by  statute  is  a  condition  precedent  to  the  obligation  of  commissioners  of 
highways  to  repair  bridges." 

Highway  commissioners  were  formerly  personally  liable  for  fail- 
ure to  perform  their  duty  in  keeping  the  highways  and  bridges  in 
repair.  By  a  long  line  of  decisions,  however,  this  liability  did  not 
attach  unless  they  were  provided  with  funds  with  which  such  re- 
pairs could  be  made.  There  is,  then,  no  clear  specific  duty  in  this 
highway  commissioner  to  proceed  and  incur  an  expense  of  $600  for 
the  rebuilding  of  this  bridge.  If  he  had  such  right  or  duty  to  re- 
pair those  roads  and  to  rebuild  this  bridge  and  pledge  the  credit  of 
the  town  therefor,  the  relator  might  have  the  right  to  this  writ. 
Without  such  duty  imposed  upon  him  by  statute,  it  is  difficult  to 
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see  how  this  court  can,  by  its  order,  direct  him  to  proceed  to  build 
said  bridge. 

If  we  are  correct  in  these  views,  it  follows  that  this  final  order 
must  be  affirmed.    Final  order  affirmed,  with  costs.    All  concur. 


OVERBAUGH  v.  WIEBER  et  al. 
(Supreme  Ck>urt,  Appellate  Division,  Third  Department    Jnne  29,  1905.) 

1.  Master  and  Sebv ant— Personal  Injuries— Ck>NTBiBUTOBT  Neolioencb^ 

Question  fob  Jubt. 

In  an  action  against  a  master  for  negligence  causing  the  death  of  a 
servant,  evidence  held  to  Justify  submission  to  the  Jury  of  the  questioo 
whethei;  deceased  was  guilty  of  contributory  negligence. 

2.  Same— AssxTicPTioN  of  Risk. 

In  an  action  against  a  master  for  negligence  causing  the  death  of  a 
servant,  evidence  held  to  Justify  submission  to  the  Jury  of  the  question 
whether  deceased  had  assumed  the  risk. 

Appeal  from  Trial  Term,  Ulster  County. 

Action  by  Alberta  Overbaugh,  as  administratrix  of  Harry  H. 
Overbaugh,  deceased,  against  Henry  E.  Wieber  and  others.  From 
a  judgment  for  plaintiff,  and  from  an  order  denying  a  motion  to  set 
aside  the  verdict  and  for  a  new  trial,  defendants  appeal.    Affirmed. 

The  defendants  were  contractors  laying  sewer  pipe  in  the  village  of  Sanger- 
ties.  Upon  the  23d  day  of  August,  1904,  a  trench  had  been  constructed  in  one 
of  the  streets  of  said  village  which  was  about  nine  feet  in  depth  and  three 
feet  wide.  Upon  the  21st  of  that  month  there  had  been  somewhat  of  a  cave-in 
in  said  trench,  part  of  the  side  falling  into  the  trench.  The  dirt  thus  having 
fallen  in  had  been  removed  or  was  being  removed  by  the  plaintiff's  intestate 
and  others  upon  the  morning  of  the  23d  of  August.  At  that  date,  while  plain- 
tiff's intestate  was  in  the  ditch,  a  large  amount  of  dirt  caved  in  upon  him, 
causing  his  death.  This  action  is  brought  by  his  administratrix,  in  behalf  of 
his  wife  and  infant  child,  to  recover  damages  for  tlie  injury  claimed  to  have 
been  caused  by  the  defendants'  negligence. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

Linson  &  Van  Buren  (Augustus  H.  Van  Buren,  of  counsel),  for 
appellants. 

Howard  Chipp,  for  respondent. 

SMITH,  J.  Appellants'  counsel  rests  his  claim  for  reversal  of 
this  judgment  upon  the  ground  that  plaintiff's  intestate  was  guilty 
of  negligence  which  contributed  to  produce  his  death,  and  also 
upon  the  ground  that  he,  with  full  knowledge  of  the  danger  of  the 
situation,  continued  in  defendants'  employ,  thereby  assuming  such 
risk  as  was  incidental  to  the  unguarded  trench.  That  the  jury 
was  authorized  to  find  the  defendants  guilty  of  negligence  in  not 
protecting  the  plaintiff's  intestate  is  not  questioned  in  the  appel- 
lants' brief.  Nor  is  any  question  made  as  to  any  ruling  by  the 
learned  trial  judge  during  the  progress  of  the  trial. 

As  we  view  this  case,  it  will  not  be  necessary  here  to  determine 
whether  the  assumption  of  risk  is  an  affirmative  defense  which  must 
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be  pleaded,  or  whether  the  third  section  of  the  employer's  liability 
act  (Laws  1902,  p.  1748|  c.  600)  applies  to  cases  brought  upon  the 
common-law  liability  without  service  of  the  notice  prescribed  in 
the  act  Granting,  for  the  argument,  the  appellants'  contention 
upon  both  these  questions,  we  still  think  the  judgment  was  right 
and  must  be  affirmed. 

The  plaintiff's  intestate  was  a  young  man  26  years  of  age.  It  ap- 
pears from  the  evidence  of  his  wife  that  he  had  never  before  been 
engaged  in  ditching.  He  had  worked  as  a  truckman,  upon  a  steam- 
boat, and  upon  a  farm.  The  work  of  ditching  was,  however,  new 
to  him.  While  there  had  been  a  cave-in  of  which  he  must  have 
been  aware,  the  extent  to  which  the  ditch  was  filled  thereby  does 
not  appear.  The  trench  was  filled  to  the  depth  of  a  foot  only,  as 
it  appeared  to  him  on  the  morning  he  went  to  work.  While  dirt 
was  falling  continually  while  he  was  there  at  work,  it  was  only  in 
small  quantities.  There  was  nothing  in  anything  that  happened  to 
give  him  notice,  as  matter  of  law,  that  the  dirt  might  fall  into  the 
trench  in  such  large  quantities  as  to  bury  him  and  take  his  life. 
Whether  or  not  he  was  guilty  of  contributory  negligence  in  work- 
ing there,  was,  in  our  judgment,  properly  submitted  to  the  jury, 
and  we  cannot  say  that  the  verdict  which  they  found  was  not  justi- 
fied by  the  evidence. 

Nor  had  the  plaintiff's  intestate  knowledge  equal  to  that  of  the 
defendants  of  the  dangers  of  the  situation.  The  defendants  were 
experienced  contractors.  They  had  dug  ditches  before.  With  200 
men  in  their  employ  in  digging  ditches,  some  of  them  9  feet  deep, 
it  was  their  business  to  know  the  danger  of  a  cave-in,  and  to  pro- 
tect the  trenches  in  order  that  the  place  in  which  their  men  were 
compelled  to  work  might  be  made  safe.  The  doctrine  of  assumption 
of  risk  by  an  employe  is  based  upon  his  knowledge  equal  to  that  of 
the  master  of  the  dangers  inherent  in  the  situation.  The  jury  might 
well  have  found  in  the  case  at  bar  that  the  plaintiff's  intestate  had 
no  such  equal  knowledge,  and  therefore  that  he  did  not  assume  the 
risk  of  the  accident  for  which  his  administratrix  has  recovered  this 
verdict. 

The  judgment  should  therefore  be  affirmed,  with  costs. 

Judgment  and  order  affirmed,  with  costs.    All  concur. 


VAN  INGEN  T.  HUDSON  REALTT  CO.  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department    July  7,  1905.) 

MxTHiciPAL  CoBPOBATioivs— New  York  Crrr  Chabteb— Powers  or  Aldxbmbn 
— NuifBESino  Streets— Delegation  to  Borough  President. 

New  York  City  Charter  1901  (Laws  1901,  p.  8,  e.  460)  §  17,  Tests  the 
legislative  power  of  the  city  of  New  York  In  a  board  of  aldermen.  Sec- 
tion 39,  p.  20,  proTldes  that  erery  leglslatlye  act  of  such  board  shall  be 
by  ordinance  or  resolutloD.  Section  44,  p.  23,  provides  that  the  board  of 
aldermen,  in  addition  to  enumerated  powers,  may  exercise  all  powers 
vested  In  the  dty  of  New  York,  and  may  pass  ail  such  ordinances,  rules, 
regulations,  and  by-laws  as  may  seem  proper  for  the  government  of  the 
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city.  Section  50,  p.  28,  aothoriceB  the  board,  among  other  tblngs.  to 
"regulate  the  numbering  of  houses  and  lots  in  streets."  Section  383,  p^ 
162,  provides  that  the  borough  president  shall  have,  in  addition  to  speci- 
fied powers,  '*such  other  powers  a«  may  be  conferred  upon  him  by  the 
board  of  aldermen."  Heid,  that  tlie  board  of  aldermen  may,  by  resoln- 
tlon,  authorize  a  borough  presidenit  to  renumber  buildings  on  a  street 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Edward  H.  Van  Ingen  against  the  Hudson  Realty 
Company  and  others.  From  an  order  granting  a  temporary  in- 
junction, defendants  appeal.     Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  HATCH,  McLAUGHLIN,. 
PATTERSON,  and  INGRAHAM,  JJ. 

T.  Connoly,  for  appellants  president  of  the  borough  of  Manhattan 
and  others. 

M.  W,  Platzek,  for  appellant  Hudson  Realty  Co. 
Elbert  B.  Hamlin,  for  respondent. 

INGRAHAM,  J.  The  plaintiff  is  the  owner  in  fee  of  a  building 
situated  on  the  southwest  corner  of  Fifth  avenue  and  Twenty- First 
street,  in  the  city  of  New  York;  having  a  frontage  of  92  feet  on 
Fifth  avenue,  and  covering  four  city  lots.  Upon  this  property  there 
is  erected  a  building  nine  stories  high.  This  building  has  two 
entrances  on  Fifth  avenue — one  for  the  tenants  using  the  upper 
eight  stories,  and  one  for  the  portion  of  the  premises  occupied  by 
the  plaintiff  as  an  importer  and  dealer  in  woolens,  on  the  first  or 
g^round  floor  of  the  building.  Upon  the  completion  of  this  build- 
ing it  was  numbered  160  Fifth  avenue,  and  has  been  known  as  that 
number  for  14  years.  Upon  the  remainder  of  the  block  on  Fifth 
avenue,  between  Twentieth  and  Twenty-First  streets,  there  is  one 
building,  called  the  'Tresb3rterian  Building,"  which  is  also  occu- 
pied as  stores  on  the  ground  floor,  and  offices  above;  the  Presb}-- 
terian  building  using  the  numbers  164,  156,  and  158  Fifth  avenue. 
Tl\e  defendant  the  Hudson  Realty  Company  acquired  the  property 
on  the  northwest  corner  of  Fifth  avenue  and  Twenty-First  street, 
which  had  been  formerly  occupied  by  the  Union  Club,  but  which 
had  no  entrance  on  Fifth  avenue,  and  no  Fifth  avenuj*  number. 
Upon  this  property  it  has  erected  a  large  building,  to  be  used  as 
stores  and  offices.  North  of  this  Union  Club  property  was  a  private 
dwelling  house,  which  has  been  numbered  162  Fifth  avenue  for 
many  years.  On  the  19th  day  of  April,  1904,  the  board  of  alder- 
men passed  the  following  resolution : 

"Resolved,  that  the  president  of  the  borough  of  Manhattan  be  authorized 
and  requested  to  number  the  buUding  situate  at  the  northwest  corner  of  2l8t 
street  and  Fifth  Avenue,  No.  IGO^^  Fifth  Avenue." 

This  resolution  was  duly  approved  by  the  mayor  on  the  23d  day 
of  April,  1904.  As  authorized  by  this  resolution,  the  president  of 
the  borough  of  Manhattan  numbered  the  building  of  the  Hudson 
Realty  Company  l^Qyi  Fifth  avenue.  Notwithstanding  this  or- 
dinance of  the  board  of  aldermen,  and  the  action  of  the  president 
of  the  borough  under  it,  the  Hudson  Realty  Company  adopted  the 
number  160  Fifth  avenue  for  its  premises  on  the  northwest  corner 

Digitized  byCjQOQlC 


Sup.  Ct.)  TAN  DiQJIN  ▼•  WUDBOV  VJUJ/TT  00.  M7 

of  Twenty-First  street  and  Fifth  avenue.  The  complatAt  alleges 
that  this  action  of  the  defendants  was  unauthorized,  and  caused  a 
serious  injury  to  the  plaintiff's  premises,  and  irreparable  damage; 
and  the  relief  demanded  is  that  the  defendant  the  Hudson  Realty 
Company  be  enjoined  and  restrained  from  displaying,  posting,  pub- 
lishing, or  in  any  way  adopting  or  using  the  number  160  Fifth  ave- 
i)ue,  and  that  the  defendants,  and  each  of  them,  be  enjoined  and  re- 
strained from  numbering  or  attempting  to  number  the  premises  at 
the  northwest  corner  of  Twenty-First  street  and  Fifth  avenue  as 
No.  160  Fifth  avenue.  Upon  the  complaint  and  affidavits  setting 
forth  the  foregoing  facts,  an  application  was  made  to  the  Special 
Term  for  a  temporary  injunction  as  prayed  for  in  the  complaint. 
In  answer  to  this  application  for  an  injunction,  it  appeared  that  on 
the  10th  day  of  January,  1905,  the  board  of  aldermen  paj^sed  the  fol- 
lowing resolution : 

"BesolTed,  tliat  the  preaident  of  tlie  borough  of  Majibattaa  he  authorised 
and  requested  to  auniber  and  renumber  buUdlngn  situate  oa  the  we9t  side  of 
Fifth  avenue,  between  West  20th  und  West  22nd  street,  in  the  borough  of 
Manhattan,  New  York  City, -in  such  manner  and  to  such  extent  as  may  be 
necessary." 

This  resolution  was  duly  approved  by  the  mayor  on  the  17th  day 
of  January,  1905.  Subsequent  to  such  approval  the  president  of  the 
borough  of  Manhattan  gave  notice  to  the  parties  interested,  includ- 
mg  the  plaintiff  herein,  that  the  question  of  changing  the  numbers 
on  the  west  side  of  Fifth  avenue  would  be  considered  on  Monday, 
March  13th.  That  hearing  was  adjourned  to  the  22d,of  March, 
when  a  hearing  was  had  before  the  president  of  the  borough  and  the 
members  of  the  local  board  of  improvement  for  the  district  in  which 
the  premises  were  situated.  The  plaintiff  was  represented  by  coun- 
sel, as  were  also  the  owners  of  the  other  property  affected  by  this 
proposed  action.  On  the  4th  of  April,  1905,  acting  under  this  reso- 
lution of  the  board  of  aldermen,  the  president  of  the  borough  direct- 
ed that  the  building  on  the  northwest  corner  of  Twenty-First  street 
and  Fifth  avenue  be  known  and  designated  as  160  Fifth  avenue; 
and  at  the  same  time  the  other  buildmgs  on  the  west  side  of  Fifth 
avenue  were  renumbered,  giving  to  the  plaintiff's  building  the  num- 
ber 158.  It  further  appeared  that  in  the  year  1859  upon  the  maps 
of  the  city  of  New  York  the  Union  Club  was  designated  160  Fifth 
avenue,  which  number  was  continued  upon  the  maps  used  by  the 
commissioner  of  taxes  and  assessments  of  the  city  of  New  York 
from  1852  to  1860,  from  1862  to  1871,  inclusive,  and  from  1874  to 
1904,  inclusive,  and  that  on  these  maps  the  premises  owned  by  the 
plaintiff  were  designated  by  street  numbers  154  to  158  Fifth  avenue. 

The  Special  Term  held  that  the  board  of  aldermen  had  no  power 
to  pass  the  resolution  January  10,  1906,  authorizing  the  president  of 
the  borough  of  Manhattan  to  renumber  Fifth  avenue  from  Twenti- 
eth to  Twenty-Second  streets,  and  therefore  granted  the  injunction. 
Section  60  of  the  charter  of  1901  (chapter  466,  p.  28,  of  the  Laws 
of  1901)  provides  that: 

"Subject  to  the  Constitution  and  laws  of  the  9tat«  the  board  of  aldermen 
ihall  have  power    ^    *    *    to  r^ulatQ  the  numbering  of  houses  and  lots 
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In  the  streets,  and  the  naming  of  streets,  except  that  it  shall  not  be  lawful  to 
number  or  renumber  any  houses  or  to  change  the  name  of  any  street  save  be- 
tween the  1st  day  of  December  in  any  year  and  the  Ist  day  of  May  next  en- 
suing." 

This  provision  was  taken  from  section  86  of  the  consolidation 
act  (chapter  410,  p.  23,  Laws  1882,  subd.  6).  Section  383  of  the 
charter  of  1901,  after  giving  to  the  president  of  the  borougji 
cognizance  and  control  over  certain  specified  subjects  in  relation 
to  the  streets,  provides  that: 

"He  shall  have  such  other  powers  as  are  expressly  conferred  upon  him  by 
this  act,  and  such  other  powers  as  may  be  conferred  upon  him  by  the  board  of 
aldermen." 

It  will  be  noticed  that  the  Legislature,  in  delegating  to  the  board 
of  aldermen  control  over  the  subject  of  renumbering  the  houses  in 
the  streets,  does  not  impose  that  duty  directly  upon  the  board  of 
aldermen.  Section  17  of  the  charter  provides  that  the  legislative 
power  of  the  city  of  New  York  shall  be  vested  in  one  house,  to  be 
known  and  styled  as  the  "Board  of  Aldejmen  of  the  City  of  New 
York,"  and  this  legislative  body  is  authorized  to  pass  ordinances 
regulating  municipal  affairs.  Upon  it  is  conferred  legislative  pow- 
ers within  the  limit  imposed  by  the  charter,  and  it  is  by  ordinance 
or  resolution  that  the  board  of  aldermen  can  act.  It  has  a  presi- 
dent and  a  clerk.  Its  meetings  are  provided  for,  and  its  proceedings 
and  business  are  to  be  regulated  by  its  resolutions  and  rules ;  and 
section  39  provides  that  every  legislative  act  of  the  board  of  alder- 
men shall  be  by  ordinance  or  resolution,  and  no  ordinance  or  reso- 
lution shall  be  passed,  except  by  a  vote  of  a  majority  of  all  the  mem- 
bers of  the  board  of  aldermen,  and  everj'^  ordinance  or  resolution, 
before  it  takes  effect,  must  be  presented  to  the  mayor,  who  may 
either  sign  it,  or  return  it  to  the  board  of  aldermen  with  his  objec- 
tion to  it,  or  it  may  become  operative  if  he  fails  to  return  it  within 
10  days  after  it  is  received  by  him.     Section  44  provides  that : 

"No  enumerations  of  powers  in  this  act  shall  be  held  to  limit  the  legislative 
power  of  the  board  of  aldermen,  which,  in  addition  to  all  enumerated  pow- 
ers, may  exercise  all  of  the  powers  vested  in  the  city  of  New  Yortc  by  this 
act,  or  otherwise,  by  proper  ordinances,  rules,  regulations  and  by-laws  not  in- 
consistent with  the  provisions  of  this  act,  or  with  the  Constitution  or  laws 
of  the  United  States  or  of  this  state;  and,  subject  to  such  limitations,  may 
from  time  to  time  ordain  and  pass  all  such  ordinances,  rules,  regulations  and 
by-laws,  applicable  throughout  the  whole  of  said  dty  or  applicable  only  to 
specified  portions  thereof,  as  to  the  said  board  of  aldermen  may  seem  meet 
for  the  good  rule  and  government  of  the  city,  and  to  carry  out  the  purposes 
and  provisions  of  this  act  or  of  other  laws  relating  to  the  said  city." 

Considering  these  general  grants  of  legislative  power  to  the  board 
of  aldermen  with  the  special  grant  of  power  to  "regelate  the  num- 
bering of  houses  and  lots  in  the  streets,"  I  think  it  is  within  the 
power  thus  granted  to  authorize  the  borough  president,  who  is 
expressly  g^ven  such  power  as  the  board  of  aldermen  may  confer, 
to  renumber  a  street,  and  that  his  act  under  such  authority  is  valid 
"Regulate"  is  defined  by  the  Standard  Dictionary:  "To  adjust,  or- 
der or  govern  by  rule,  method,  or  established  mode;  direct  or  man- 
age according  to  certain  standards  or  rules."    The  board  of  alder- 
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men,  thus  having  authority  to  "adjust,  order  or  govern  by  rule, 
method,  or  established  mode,"  and  having  power  to  impose  specific 
duties  upon  the  president  of  the  borough,  has  ordained  that  the 
president  of  the  borough  should  proceed  and  renumber  the  build- 
ings upon  the  west  side  of  Fifth  avenue,  between  Twentieth  and 
Twenty-First  streets.  I  think  this  a  direct  method  of  regulating 
the  numbering  of  houses  and  lots  on  this  street,  and  it  is  clearly 
within  the  power  of  the  board  of  aldermen,  and  that  the  act  of  the 
president  of  the  borough  under  it  was  valid. 

It  follows  that  the  order  appealed  from  must  be  reversed,  with 
$10  costs  and  disbursements,  and  the  motion  for  an  injunction  de- 
nied, with  $10  costs.    All  concur. 


MINUTH  ▼.  BARNWELL  et  al. 
(Supreme  Ctonrt,  Appellate  DivlBioii,  First  Department    July  7, 1006.) 

G01ITEAGT&— BVIDINGB— SUFFIOIEIVOT. 

In  an  action  on  a  contract  wbereby  defendant  was  alleged  to  have  em- 
ployed plaintiff  to  prepare  plans  for  a  building,  evidence  considered,  and 
held  insufficient  to  sustain  a  finding  tbat  plaintiff  had  been  so  employed, 
that  defendant  «yer  accepted  the  plans  or  used  them,  or  that  they  were 
of  any  value  to  him. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Frederick  A.  Minuth  against  Morgan  G.  Barnwell  and 
another,  as  executors  of  the  will  of  Peter  Marie,  deceased.  From  a 
judgment  in  favor  of  plaintiff,  and  from  an  order  denying  a  motion 
for  a  new  trial,  defendants  appeal.    Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  PATTERSON,  IN- 
GRAHAM,  HATCH,  and  McLAUGHLIN,  JJ. 

Augustus  N.  Hand,  for  appellants. 
Henry  Siegrist,  Jr.,  for  respondent, 

INGRAHAM,  J.  This  action  was  to  recover  for  services  alleged 
to  have  been  rendered  by  the  plaintiff  to  the  defendants'  testator. 
The  complaint,  which  was  served  during  the  lifetime  of  the  defend- 
ants' testator,  alleged  that  the  defendant,  being  the  owner  of  cer- 
tain real  property  in  the  city  of  New  York,  in  the  month  of  Septem- 
ber, 1899,  employed  and  retained  the  plaintiff  as  an  architect  and 
designer  of  buildings  in  the  suggestion  and  preparation  of  a  plan 
for  a  20-story  office  building  upon  the  land  owned  by  the  defendant ; 
that  "thereupon  the  defendant  retained  this  plaintiff  and  his  serv- 
ices to  prepare  different  plans  for  such  building,  and  to  submit  the 
same  to  the  consideration  and  selection  of  the  said  defendant" ;  that 
thereafter  the  plaintiff,  in  pursuance  of  such  employment  and  re- 
quest, prepared  several  sets  of  plans  for  such  building ;  that  the  de- 
fendant, after  examining  the  said  plans,  selected  one  set  thereof, 
and  requested  the  plaintiff  to  proceed  and  work  out  said  plans,  hav- 
ing regard  for  special  difficulties  or  disadvantages  arising  from  the 
relations  of  the  said  defendant  with  the  adjoining  property  owners : 
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that  the  plaintiff  diligently  proceeded  to,  and  did,  prepare  scale 
drawings  and  front  elevrations  for  such  building,  and  in  and  about 
the  month  of  March,  1899,  submitted  the  said  drawings  and  eleva- 
tions to  the  said  defendant,  and  left  the  same  with  him  at  his  re- 
quest ;  that  subsequently  the  defendant  informed  the  plainti|!  that 
he  had  sold  the  said  property,  and  would  not  proceed  further  in 
the  matter,  and  the  plaintiff  demanded  of  the  defendant  the  sum 
of  $25,000  in  payment  of  his  services,  and  demanded  judgment 
against  the  defendant  for  that  sum.  The  defendants'  testator  in- 
terposed an  answer  admitting  that  he  was  the  owner  of  the  prem- 
ises, and  denying  the  other  allegations  of  the  complaint,  except  the 
demand  for  $25,000.  After  this  answer  was  interposed  the  defend- 
ant died,  and  his  executors  were  substituted. 

The  only  evidence  to  sustain  the  allegation  of  employment  was 
that  the  plaintiff  had  prepared  certain  preliminary  sketches  for  the 
erection  of  a  building  upon  the  premises  owned  by  the  defendants' 
testator ;  that  these  sketches  or  plans  were  in  the  possession  of  the 
defendants'  testator  some  time  in  the  early  part  of  1899 ;  that  the 
plaintiff  came  to  the  defendants'  testator's  residence  five  or  six 
times,  upon  one  of  which  occasions  the  plaintiff  brought  some  pa- 
pers with  him,  and  left  them  with  the  defendants'  testator — ^and 
the  evidence  of  a  witness  called  for  the  plaintiff,  who  testified: 
That  he  had  an  interview  with  the  defendants'  testator  about  April 
1,  1899,  at  his  residence.  That  the  witness  spoke  to  the  defendants' 
testator  regarding  the  premises  72  and  74  Broadway,  and  told  him 
that  he  (the  witness)  understood  that  the  premises  were  for  sale, 
and  asked  the  price.  That  the  defendants'  testator  wanted  $1,000,- 
000  for  the  property;  that  during  the  conversation  he  (defendants' 
testator)  told  the  witness  that  he  had  plans  prepared  for  a  building 
on  that  plot  by  Mr.  Minuth;  that  he  liked  the  plans  very  much,  and 
approved  of  them.  That  the  witness  "told  him  I  thought  a  million 
dollars  was  too  much  for  me  to  invest  in  that  property ;  that  I  did 
not  think  it  would  pay.  He  answered  that,  according  to  the  plans, 
and  what  he  could  reckon  out  of  it,  it  would  pay ;  from  the  plans 
submitted,  it  would  pay ;  upon  that  valuation,  it  would  pay,  accord- 
ing to  the  plans." 

It  is  clear  that  this  conversation  was  insufficient  to  sustain  a  find- 
ing that  th«  plaintiff  had  been  employed  by  the  defendants'  tes- 
tator to  prepare  these  plans.  All  that  he  said  was  that  he  had  plans 
that  the  plaintiff  had  prepared.  There  was  no  suggestion  that  the 
plaintiff  had  been  employed  to  prepare  them,  or  that  the  defendants' 
testator  had  either  expressly  or  by  implication  agreed  to  pay  for 
the  plaintiff's  services  in  preparing  them.  The  defendants'  testator 
having  in  his  answer  denied  any  such  employnvent,  and  death  hav- 
ing prevented  him  from  testifying  in  relation  to  the  arrangement 
under  which  these  plans  were  prepared,  such  an  incidental  conversa- 
tion is  certainly  quite  insufficient  to  sustain  a  finding  of  any  employ- 
ment to  prepare  these  plans,  or  liability  for  the  services  rendered 
in  preparing  them ;  and  this  was  the  view  taken  by  the  learned  trial 
judge,  who  held  that,  as  a  matter  of  law,  there  was  no  evidence 
of  employment     He,  however,  submitted  to  the  jury  the  question 
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as  to  whether  the  defendants'  testator  received  benefit  from  the  la- 
bor of  the  plaintiff  in  preparing  the  plans,  and  charged  the  jury  that  • 
if  the  defendants'  testator  utilized  these  plans,  had  received  a  benefit 
from  them,  if  they  were  of  value  to  him,  or  if  he  had  reaped  some 
advantage  therefrom,  having  accepted  them  to  that  extent,  the  es- 
tate should  pay  to  the  plaintiff  the  reasonable,  fair,  and  just  value 
of  his  services  in^  their  preparation ;  and  in  this  connection  the 
court  charged  the  jury : 

"I  must  call  your  attention  to  the  cUUn  of  the  ^fendants  tliat  unless  an 
express  agreement  is  establisbed  by  the  testimooy — an  express  agreement  be- 
tween Mr.  Marie  and  the  plaintiff — that  be  was  employed  to  prepare  plans, 
and  that  he  prepared  them  in  pursuance  of  that  agreement,  there  can  be  no 
recovery.  I  do  not  understand  that  to  be  the  law,  and  I  mnst  Instruct  you 
that,  if  you  find  that  Mr.  Marie  received  the  benefit  of  this  work  of  the  plain- 
tiff, that  then  the  plaintiff  may  recover  upon  a  quantum  meruit;  that  where 
a  complaint  counts  upon  a  special  contract,  and  the  plaintiff  falls  in  the 
establishment  of  the  same,  but  does  show  that  in  fact  services  were  rendered, 
he  may  recover  upon  a  quantum  meruit;  and  such  has  long  been  a  settled 
rule  of  law.** 

To  this  charge  the  defendants  excepted.  Counsel  for  the  plaintiff 
stated : 

•*Yonr  honor's  charge  upon  the  quantum  meruit,  of  course,  proceeds  upon  the 
theory,  also,  providing  there  was  no  agreement  to  render  services  free  of 
compensation,  or  an  agreement  to  be  paid  by  the  purchaser.  I  assume  your 
honor  means  to  instruct  the  Jury  he  would  be  entitled  to  recover  upon  a 
<qnantum  meruit,  provided  there  was  no  proof  of  any  contract  of  any  kind?" 

To  which  the  court  answered :  "Yes ;  if  the  benefit  was  accepted 
by  Mr.  Marie,"  to  which  counsel  excepted-  In  this  connection  the 
defendants  requested  the  court  to  charge  that  there  was  no  evidence 
in  the  case  that  Mr.  Marie,  the  defendants'  testator,  ever  accepted 
or  approved  the  plans  offered  in  evidence,  or  any  of  them,  as  alleged 
in  the  complaint.    That  was  refused,  and  the  defendants  excepted. 

At  the  end  of  all  the  testimony  the  defendants  moved  for  the  di- 
rection of  a  verdict  for  the  defendants,  which  was  denied,  and  to 
which  the  defendants  excepted.  We  agree  with  the  court  below 
that  there  was  no  evidence  which  would  justify  a  finding  of  an  em- 
ployment of  the  plaintiff  by  the  defendants'  testator  to  prepare  these 
plans ;  and,  as  the  cause  of  action  alleged  in  the  complaint  was 
based  solely  u^n  such  a  special  contract,  it  would  seem  to  follow 
that  the  cause  of  action  alleged  was  unproved,  and  that  the  defend- 
ants were  entitled  to  a  dismissal  of  the  complaint  or  the  direction 
of  a  verdict.  The  cause  of  action  was  not  based  upon  a  liability 
arising  from  any  use  by  the  defendants'  testator  of  the  plaintiff  s 
work,  from  which  there  would  result  an  implied  obligation  to  pay, 
irrespective  of  an  employment. 

The  plaintiff  seeks  to  sustain  this  verdict  upon  a  line  of  cases 
which  hold  that  where  a  contract  of  employment  is  alleged,  and  it 
is  also  alleged  that  the  compensation  for  the  work  done  was  fixed, 
and  where  the  contract  of  employment  was  proved,  and  there  being 
a  failure  of  proof  as  to  the  amount  of  compensation  to  be  paid,  a 
recovery  was  justified  upon  a  quantum  meruit.  Two  late  cases  in 
this  court  are  cited  to  sustain  this  contention.    The  first  is  Shirk  v. 
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Brookfield,  77  App.  Div.  295,  79  N.  Y.  Supp.  225.  That  action  was 
to  recover  the  value  of  work,  labor,  and  services  performed  by  the 
plaintiff  at  the  special  instance  and  request  of  the  defendants,  upon  a 
theory  of  quantum  meruit.  The  employment  by  the  defendants, 
who  were  receivers  of  a  corporation,  was  proved.  It  was  also 
proved  that  the  plaintiff  entered  into  the  employment  of  the  defend- 
ants, and  continued  in  such  employ  until  he  wag  discharged  by  the 
defendants.     In  the  opinion  in  that  case  the  court  said : 

"Under  the  issues  as  framed  between  these  parties,  the  plaintiff  claimed  to 
recover  on  a  quantum  meruit,  and  the  defendants  averred  a  special  contract 
which  had  been  fully  discharged  by  payment" 

And  it  was  then  stated  that: 

"It  is  the  settled  law  that  under  a  declaration  on  a  special  contract,  if  the 
proofs  fail  In  establishment  of  it,  but  do  in  fact  show  the  rendition  of  serv- 
ices, a  recovery  may  be  had  upon  a  quantum  meruit" 

This  is  based  upon  Sussdorff  v.  Schmidt,  65  N.  Y.  319.  In  that 
case  the  action  was  brought  by  a  broker  for  services  in  effecting  a 
sale  of  certain  real  estate  of  the  defendants.  He  claimed  $50,000 
as  the  agreed  compensation.  The  jury  found  against  a  special 
agreement,  but  found  for  the  plaintiff  a  verdict  allowing  him  a  com- 
mission upon  the  amount  of  the  sale ;  and  in  disposing  of  that  ques- 
tion the  court  said : 

'*The  learned  counsel  for  the  defendants  also  Insist  that,  inasmuch  as  the 
complaint  is  upon  a  contract  for  a  specific  sum,  the  plaintiff  could  not  recover 
as  upon  a  quantum  meruit  This  point  is  not  tenable,  for  several  reasons: 
(1)  The  complaint  contains  sufficient  averments  to  enable  the  plaintiff  to  re- 
cover the  value  of  the  services  rendered,  without  reference  to  the  all^ation 
of  an  agreed  compensation.  (2)  At  most,  it  was  only  a  variance  between 
pleading  and  proof,  which  might  be  disregarded  unless  It  mislead  the  defend- 
ants, which  was  not  pretended.    (3)  This  objection  was  not  taken  at  the  trial.'* 

It  would  hardly  seem  that  that  case  was  an  authority  which 
would  justify  a  recovery  in  this  case.  But  however  that  may  be, 
the  proposition  stated  in  Shirk  v.  Brookfield,  supra,  and  which  was 
followed  in  Baumann  v.  Manhattan  Consumers'  B.  Co.,  97  App. 
Div.  470,  89  N.  Y.  Supp.  1088,  is  that  where  there  is  an  allegation 
of  an  employment  of  the  plaintiff  by  the  defendant  at  an  agreed 
compensation,  and  where  the  employment  is  proved  either  by  an 
express  or  an  implied  contract,  but  an  agreement  as  ^  the  amount  of 
compensation  is  not  proved,  there  the  law  will  imply  an  agreement 
to  pay  what  the  services  were  reasonably  worth,  and  a  recovery 
will  be  sustained  upon  a  quantum  meruit.  But  in  no  case  to  which 
our  attention  has  been  called  has  it  been  held  that  where  a  cause  of 
action  is  based  upon  a  special  contract  of  employment,  and  the  evi-: 
dence  entirely  fails  to  show  that  there  was  any  employment,  express 
or  implied,  a  recovery  will  be  allowed,  based  upon  a  different  theory, 
whereby  a  person  would  be  held  liable  for  the  reasonable  value  of 
services  rendered  and  accepted,  where  there  was  no  employment  or 
no  contract  in  relation  thereto.  In  this  case  there  is  a  lack  of  proof 
of  an  employment  of  the  plaintiff.  He  prepared  plans  for  the  erec- 
tion of  a  building.  He  submitted  them  to  the  owner  of  the  property 
upon  which  the  building  was  to  be  erected.    The  owner  had  them 
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in  his  possession,  and  subsequently  thev  were  returned  to  the  plain- 
tiff. No  use  was  ever  made  of  the  plans.  No  building  was  ever 
erected.  No  acceptance  of  the  services  of  the  plaintiff  was  proved, 
from  which  an  employment  or  acceptance  of  the  plaintiff's  services 
could  be  inferred.  The  cause  of  action,  which  alleges  an  employ- 
ment, and  rendition  of  services  thereunder,  is  entirely  unproved; 
and  I  think  that  the  defendants  were  therefore  entitled  to  the  direc- 
tion of  a  verdict.  But  assuming  that  the  position  taken  by  the 
learned  court  was  correct,  and  that  under  this  complaint  the  plaintiff 
could  recover  for  the  value  of  any  services  that  were  actually  ren- 
dered to  the  "defendants'  testator  and  accepted  by  him,  the  proof 
fails  to  show  that  he  ever  accepted  the  plans,  used  them  in  any  way, 
or  that  they  were  ever  of  any  value  to  him.  He  had  them  in  his 
possession  for  some  months.  He  told  a  person  who  applied  to  him 
to  know  the  price  at  which  the  property  would  be  sold  that  he  had 
plans  prepared  by  the  plaintiff  that  would  show  a  certain  result  as 
to  the  rental  value  of  the  building  to  be  erected  according  to  those 
plans,  and  that  is  all.  This  statement  of  the  defendants'  testator  is 
entirely  consistent  with  the  fact  that  the  plaintiff  had  prepared  these 
plans  and  submitted  them  to  the  defendants'  testator  without  any 
employment  or  agreement  as  to  compensation,  and  that  the  defend- 
ants' testator  had  considered  them  and  declined  to  accept  them — a 
condition  which  would  preclude  the  plaintiff  from  any  recovery.' 
The  complaint  alleges  that  these  plans  were  submitt€|^  under  such 
an  arrangement,  but  there  is  no  evidence  to  justify  a  finding  that 
there  was  any  subsequent  employment  of  the  plaintiff,  an  agreement 
to  pay  him  for  the  plans,  or  an  acceptance  or  use  of  the  plans,  which 
would  imply  a  contract  to  pay  for  them ;  and  the  defendants  were 
therefore  entitled  to  have  the  jury  so  instructed. 

It  follows  that  the  judgment  and  order  appealed  from  must  be  re- 
versed, and  a  new  trial  ordered,  with  costs  to  the  appellants  to  abide 
the  event.    All  concur;  PATTERSON,  J.,  in  result 


McLAUGHUN  v.  NEW  YORK  CITY  RY.  CO.  (three  cases). 

(Supreme  Court,.  AppeUate  DiTision,  Second  Department    June  29,  1905.) 

L  Stbeett  Railboads—Tbansfebs— Leased  Lines. 

Laws  1892;  p.  1398,  e  676  (Railroad  Law)  |  78,  provides  that  any  rail- 
road may  contract  with  any  other  railroad  for  the  use  of  their  respective 
roads,  but  further  provides  that  nothing  therein  shall  apply  to  any  lease 
in  existence  prior  to  May  1,  1891.  Section  104  (Laws  1892,  p.  1406,  c. 
676)  requires  "every  such  corporation  entering  into  such  contract"  to 
issue  transfers  entitling  passengers  to  a  continuous  trip  to  any  point  or 
portion  of  any  railroad  embraced  In  the  contract  The  Broadway  Rail* 
road  Company  on  May  13,  1890,  leased  its  line  to  the  Houston  Company. 
On  April  25,  1893,  the  Twenty-Third  Street  Railroad  Company  also 
leased  Its  line  to  the  Houston  Company,  which  afterwards  consolidated 
with  the  Metropolitan  Street  Railway  (Company,  which  transferred  its 
rights  to  the  New  York  City  Railway  Company.  Heldf  that  -since  the 
lease  of  the  Twenty-Third  street  line  to  the  Houston  road  was  made  sub- 
sequent to  May  1,  1891,  the  City  Railway  (Company  is  bound  to  transfer 
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passengers  between  the  Xvrsntj-Tlilrd  street  and  Broadway  UneB.  althongii 
the  lease  of  tbe  Broadway  line  to  tbe  Hoiistoa  road  waa  in  eziatenoe  prior 
to  that  date. 

2.  Sami^— RiQHT  TO  Penalty— Paymbnt  of  Fabb— Patmeivt  by  I^bcost, 

Under  Laws  1892,  p^  1406,  c.  676  (Railroad  Law)  $  104,  requlrlnj?  rail- 
roads operating  within  a  dty  '•upon  demand  and  without  extra  charge 
[to]  give  to  each  passenger  paying  one  single  fare,  a  tranrfer,*'  etc.,  and 
providlaig  that,  "for  every  refusal  to  comply  with  the  requirements  of  thi*" 
section,  the  corporation  so  refusing  shall  forfeit  $60  to  the  aggrieved  par- 
ty," a  passenger  for  whom  a  transfer  was  rightfully  demanded  Is  entitled 
to  recover  the  statutory  penalty  for  the  conductor's  refusal  to  gtre  her 
one,  although  her  fare  was  paid  not  hy  herself,  but  by  her  escort 

8.  Same— AcTiOTfs  fob  PENALTres— Waivkb  of  Previous  Penalties. 

Where  three  actions  to  recover  separate  penalties  prescribed  by  Iawb 
1802.  p.  1406,  c  676  (Railrond  liaw),  S 104,  for  tbe  refusal  of  a  street  raUroad 
to  issue  transfers  to  plaintiff,  are  commenced  on  the  same  day,  the  insti- 
tution of  the  action  for  the  penalty  last  incurred  Is  a  waiver  of  previous 
penalties,  and  plaintiff  is  entitled  to  recover  only  the  single  penalty  in- 
curred. 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Third  Dis- 
trict. 

Three  actions  by  Mary  E.  McLaughlin  against  the  New  York 
City  Railway  Company.  From  judgments  for  plaintiff,  defendant 
appeals.  Judgments  in  two  actions  reversed,  and  in  the  third  modi- 
fied and  affirmed. 

Argued  before  HIRSCHBERG,  R  J„  and  BARTLETT,  JENKS, 
RICH,  and  MILLER,  JJ. 

Joseph  P.  Cotton,  Jr.,  for  appellant. 
Frederick  N.  Van  Zandt,  for  respondent. 

PER  CURIAM.  The  plaintiff  has  had  the  judgment  of  the  Mu- 
nicipal Court  in  these  three  actions,  in  the  aggregate  for  10  penal- 
ties, of  $50  each,  recovered  under  the  provisions  of  section  104  of 
the  railroad  law  (Laws  1892,  p.  1406,  c.  €76).  On  five  occasions 
while  she  was  a  passenger  on  the  line  of  street  railway  operated 
by  the  defendant  on  Twenty-Third  street,  in  the  borough  of  Man- 
hattan, city  of  New  York,  she  was  refused  a  transfer  to  entitle  her 
to  passage  on  the  line  of  street  railway  operated  by  the  defendant 
in  Broadway  in  that  borough,  from  the  intersection  of  that  thor- 
oughfare with  Twenty-Third  street,  and  on  five  occasions  she  was 
refused  a  transfer  from  the  Broadway  line  to  that  in  Twenty-Third 
street;  in  each  case  compelled  to  pay  a  second  fare  alter  she 
changed  cars.     Section  104  of  the  railroad  law  reads  as  follows: 

"Every  such  corporation  entering  into  such  contract  shall  carry  or  permit 
any  other  party  thereto  to  carry  between  any  t^'o  points  on  the  railroads  or 
portions  thereof  embraced  in  such  contract  any  passenger  desiring  to  make 
one  continuous  trip  between  such  points  for  one  single  fare,  not  higher  than 
the  fare  lawfully  chargeable  by  either  of  such  corporations  for  an  adult  pas- 
senger. "Every  such  corporation  shall  upon  demand,  and  without  extra  charge, 
give  to  each  passenger  paying  one  single  fare  a  transfer,  entitltng  such  pas- 
senger to  one  continuous  trip  to  any  point  or  portion  of  any  railroad  em- 
braced in  such  contract,  to  the  end  that  the  public  convenience  may  be  pro- 
moted by'  the  operation  of  the  railroads  embraced  In  such  contract  substan- 
tially as  a  single  railroad  with  a  single  rate  of  fare.  For  every  refusal  to 
comply  with  the  requirements  of  this  section  the  corporation  so  refusing  shall 
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feffeit  fifty  Mian  to  tHe  aggrieved  party.  Hie  provisions  of  this  sectioD 
sball  only  apply  to  railroads  wtiolly  wfttUn  the  ttmitB  of  any  one  inoorporatcd 
dty  or  yillage." 

The  language  of  that  section,  "Every  such  corporation  entering 
into  such  contract,"  etc.,  refers  to  "any  railroad  corporation  or  any 
corporation  owning  or  operating  any  railroad  or  railroad  route, 
within  this  state,"  which  latter  is  the  language  of  section  78  of  the 
railroad  law  (Laws  1892,  p.  1598,  c.  676).  After  a  careful  and  ex- 
haustive review  of  the  history  of  the  legislation  which  has  resulted 
in  the  enactment  of  the  relevant  sections  of  the  railroad  law,  the 
Court  of  Appeals,  in  Griffin  v.  Interurban  Street  Railway  Co.,  179 
N.  Y.  438,  72  N.  E.  513,  has  decided  that  sections  78  and  104  of  the 
railroad  law  must  be  read  together,  and  that  the  corporation  and 
contract  referred  to  in  the  latter  section  are  those  which  are  the 
subject  of  consideration  in  section  78.    Section  78  reads  as  follows: 

"Any  railroad  corporation  or  any  corporation  owning  or  operating  any 
railroad  or  railroad  rovtie  within  this  state  may  contract  wltb  any  otber  sncb 
corporation  for  tlie  use  of  their  respectire  roads  or  routes,  or  any  part  there« 
of,  and  thereafter  use  the  same  In  such  manner  and  for  such  time  as  may 
be  prescribed  In  such  contract  Such  contract  may  provide  for  the  exchange 
or  guaranty  of  the  stock  and  bonds  of  either  of  such  corporations  by  the  other 
and  shall  be  executed  by  the  contracting  corporations  under  the  corporate  seal 
of  each  corporation,  and  if  such  contract  shaU  be  a  lease  of  any  svch  road 
and  for  a  longer  period  than  one  year,  such  contract  shall  not  be  binding  or 
valid  unless  approved  by  the  votes  of  stockholders  owning  at  least  two-thirds 
of  the  nteck  of  each  corporation  which  is  represented  and  voted  upon  in  per- 
son or  by  proxy  at  a  meeting,  called  s^arately  for  that  purpose  upon  a  notice 
stating  the  time,  place  and  object  of  the  meeting,  served  at  least  thirty  days 
previously  upon  each  stockholder  personally,  or  mailed  to  him  at  his  post- 
office  address  and  also  published  at  least  once  a  week,  for  four  weeks  succes- 
sively, In  some  newspaper  printed  In  the  dty,  town  or  county  where  snch 
corporation  has  its  principal  office,  and  there  shall  be  Indorsed  upon  the  con- 
tract the  certificate  of  the  secretaries  of  the  respective  corporations  under 
the  seals  thereof,  to  the  effect  that  the  same  has  been  approved  by  such  votes 
of  the  stockholders,  and  the  contract  shall  be  executed  in  duplicate  and  filed 
In  the  oflces  where  the  certificates  of  incoi-poration  of  the  contracting  corpo- 
rations are  filed.  "Ae  road  of  a  corporation  can  not  be  used  under  any  such 
contract  in  a  manner  Inconsistent  with  the  provisions  of  law  applicable  to  its 
use  by  the  corporation  owning  the  same  at  the  time  of  the  execution  of  the 
contract  Such  contracts  shall  be  executed  by  the  corporations,  parties  there- 
to, and  proved  and  acknowledged  In  such  manner  as  to  entitle  the  same  to  be 
recorded  In  the  office  of  the  clerk  or  register  of  each  county  through  or  Into 
which  the  road  so  to  be  used  shall  run.  Nothing  in  this  section  shall  apply 
to  any  lease  In  existence  prior  to  May  first,  eighteen  hundred  and  ninety-one." 

It  appears  in  this  case  that  the  defendant,  the  New  York  City 
Railway  Company,  is  a  domestic  corporation,  and  has  been  since 
and  prior  to  February  14,  1902;  that  the  Broadway  &  Seventh 
Avenue  Railroad  Company  is  now,  and  was  prior  to  May  13,  1890, 
a  domestic  street  railroad  corporation,  and,  as  such,  owned  and  op- 
erated prior  to  that  date  a  line  of  street  surface  railroad  upon  Broad- 
way, in  the  Borougfh  of  Manhattan,  crossing  Twenty-Third  street, 
and  that  the  line  was  wholly  within  the  territorial  limits  of  the 
city  of  New  York ;  that  the  Twenty-Third  Street  Railway  Company 
is  now,  and  was  prior  to  April  25,  1893,  a  domestic  street  railway 
corporation,  and,  as  such,  owned  and  operated  prior  to  that  day  a 
line  of  street  surface  railway  upon  Twenty-Third  street,  in  the  bor- 
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ougli  of  Manhattan,  crossing  Broadway;  and  that  that  line  was 
wholly  within  the  territorial  limits  of  the  city  of  New  York.  It 
also  appears  that  the  Houston,  West  Street  &  Pavonia  Ferry  Rail- 
road Company  was  prior  to  May  13,  1890,  and  up  to  December  3, 
1893,  a  domestic  street  railroad  corporation,  operating  lines  of  street 
surface  railroad  wholly  within  the  territorial  limits  of  the  city  of 
New  York.  On  the  13th  day  of  May,  1890,  the  Broadway  &  Sev- 
enth Avenue  Railroad  Company,  by  contract  with  the  Houston, 
West  Street  &  Pavonia  Ferry  Railroad  Company,  leased  all  its  rail- 
road and  railroad  routes  to  the  Houston,  West  Street  &  Pavonia 
Ferry  Railroad  Company,  including  the  line  in  Broadway,  and  there- 
after, and  up  to  the  13th  day  of  December,  1893,  in  pursuance  of 
that  contract,  the  Houston,  West  Street  &  Pavonia  Ferry  Railroad 
Company  operated  the  lines  of  the  Broadway  &  Seventh  Avenue 
Railroad  Company,  all  of  which  lines  were  wholly  within  the  ter- 
ritorial limits  of  the  city  of  New  York.  On  the  25th  day  of  April, 
1893,  the  Twenty-Third  Street  Railroad  Company,  by  contract  with 
the  Houston,  West  Street  &  Pavonia  Ferry  Railroad  Company, 
leased  all  its  railroads  and  railroad  routes  to  the  latter  company, 
including  the  line  in  Twenty-Third  street,  and  thereafter,  and  up 
to  the  13th  day  of  December,  1893,  in  pursuance  of  the  lease,  the 
Houston,  West  Street  &  Pavonia  Ferry  Railroad  Company  operated 
the  Twenty-Third  street  line,  all  of  which  lines  were  wholly  within 
the  territorial  limits  of  the  city  of  New  York.  On  the  l3th  day  of 
December,  1893,  the  Houston,  West  Street  &  Pavonia  Ferry  Rail- 
road Company  was  consolidated  into  the  Metropolitan  Street  Rail- 
way Company,  which  until  about  the  14th  day  of  February,  1902, 
operated  the  lines  in  Broadway  and  Twenty-Third  street  to  which 
reference  has  been  made.  On  the  14th  day  of  February,  1902,  the 
Metropolitan  Street  Railway  Company  transferred  to  the  defendant 
all  its  rights  to  operate  said  roads  under  and  by  virtue  of  the  said 
contracts  and  leases.  And  thereafter  and  at  the  times  the  plaintiff 
was  refused  transfers  it  operated  and  controlled  t\9t  said  lines. 

The  subject  of  the  liability  of  the  railroad  company  operating 
the  lines  in  Twenty-Third  street  and  Broadway  to  pay  the  penalty 
provided  in  section  104  of  the  railroad  law  was  the  subject  of  dis- 
cussion in  Topham  v.  Interurban  Street  Railroad  Co.,  196  App. 
Div.  323,  89  N.  Y.  Supp.  298,  in  the  First  Department  of  this  court. 
At  the  time  that  action  was  commenced  the  Interurban  Street  Rail- 
way Company  was  operating  these  two  lines  of  roadi  It  was  there 
decided  by  Mr.  Justice  Ingraham  that  the  defendant  was  not  re- 
quired, pursuant  to  the  provisions  of  section  104  of  the  railroad  law, 
to  give  a  passenger  a  transfer  from  tlje  Broadway  line  to  the  Twen- 
ty-Third street  line,  or  vice  versa,  and  his  decision  was  concurred 
in  by  three  of  the  members  of  the  court  who  sat  in  the  case.  That 
case  was  decided  after  the  trial  in  the  Municipal  Court  of  the  ac- 
tions now  under  review.  Since  the  decision  in  the  Topham  Case, 
the  Court  of  Appeals  has  decided  the  cases  of  Griffin  v.  Interurban 
Street  Railway  Co.,  179  N.  Y.  438,  72  N.  E.  513,  and  O'Reilly  v. 
Brooklyn  Heights  Railroad  Co.,  179  N.  Y.  450,  72  N.  E.  517.  By 
reason  of  these  decisions  in  the  Court  of  Appeals,  and  more  particu- 
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larly  that  in  the  O'Reilly  Case,  we  are  of  opinion  that  the  decision 
of  the  First  Department  in  the  Topham  Case  does  not  correctly 
state  the  law  as  it  now  exists.  It  was  there  held  that  because  the 
lease  of  the  Broadway  &  Seventh  Avenue  Railroad  Company  to  the 
Houston,  West  Street  &  Pavonia  Ferry  Railroad  Company  was  en- 
tered into  on  the  13th  day  of  May,  1890,  the  provisions  of  section 
78  of  the  railroad  law  do  not  apply,  inasmuch  as  the  language  of 
the  last  sentence  of  that  section  distinctly  exempts  from  its  opera- 
tion leases  in  existence  prior  to  May  1,  1891 ;  that  the  penalty  pro- 
vided for  in  section  140  (page  1416)  did  not  attach  to  the  defendant, 
because  one  of  the  leases  in  the  chain  by  which  it  operated  both  of 
the  lines  in  question  was  executed  prior  to  May  1,  1891;  and  that 
therefor-e  that  section,  read  in  connection  with  section  78,  did  not 
contemplate  such  a  situation.  In  the  light  of  what  the  Court  of 
Appeals  has  said  in  the  O'Reilly  Case,  we  are  unable  to  concur  in 
this  view.  The  Broadway  &  Seventh  Avenue  Railroad  Company 
leased  its  Broadway  line  to  the  Houston,  West  Street  &  Pavonia 
Ferry  Railroad  Company,  and  the  latter  then  became  a  railroad  cor- 
poration owning  and  operating  a  railroad  or  railroad  route  within 
this  state.  From  that  day  until  the  transfer  to  the  Metropolitan 
Street  Railway  Company,  the  Houston,  West  Street  &  Pavonia 
Ferry  Railroad  Company  possessed,  so  far  as  its  capacity  to  con- 
tract with  the  Twenty-Third  Street  Railroad  Company  under  sec- 
tion 78  of  the  railroad  law,  an  entirety  made  up  of  its  two  parts — 
the  Houston,  West  Street  &  Pavonia  Ferry  Railroad  Company 
street  lines  proper,  and  those  of  the  Broadway  &  Seventh  Avenue 
Railroad  Company.  When  the  Twenty-Third  Street  Railroad  Com- 
pany leased  its  lines  to  the  Houston,  West  Street  &  Pavonia  Ferry 
Railroad  Company,  on  the  26th  day  of  April,  1893,  it  found  the  latter 
to  be  a  railroad  corporation,  owning  and  operating  a  railroad  route 
within  this  state,  which  is  the  language  of  section  78  as  amended. 
In  O'Reilly  v.  Brooklyn  Heights  Railroad  Company,  supra,  the 
Court  of  Appeals  held  that  when  a  street  surface  railroad  company 
has  leased  by  separate  leases  the  lines  of  two  other  companies,  and 
is  operating  them  in  connection  with  its  system,  it  is  bound  to  trans- 
fer passengers,  for  a  single  fare,  from  one  of  such  leased  lines  to 
the  other,  and  vice  versa.  In  this  connection  the  court,  per  curiam, 
said: 

"In  order  to  determine  this  question,  we  think  It  Important  to  first  consider 
the  nature  of  the  obligation  of  the  defendant  company,  arising  under  the  stat- 
ute, upon  its  executing  the  lease  of  the  Brooklyn  City  Railroad  Company. 
It  will  be  observed  that  the  language  of  the  statute  Is  that  *every  such  cor- 
poration entering  Into  such  contract  shall  carry/  etc.  The  obligation  to  car- 
ry therefore  arises  from  the  entering  Into  the  contract.  The  defendant  com- 
pany was  the  lessee,  and  entered  Into  the  contract  with  the  lessor;  thereby 
undertaking  to  operate  the  roads  of  the  lessor  company.  When  a  street  sur- 
face railroad  company,  engaged  In  the  operation  of  a  railroad  under  the  stat- 
ute, leases  another  railroad,  and  commences  to  operate  the  same,  which  roads 
Intersect  each  other,  the  evident  purpose  of  the  act  was  that  they  should  be 
deemed  'embraced'  In  the  contract,  and  that  passengers  should  be  transferred 
from  one  road  onto  the  other,  so  as  to  entitle  'such  passenger  to  one  con- 
tinuous trip  to  any  point  or  portion  of  any  railroad  embraced  in  such  con- 
tract, to  the  end  that  the  public  convenience  may  be  promoted  by  the  op- 
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erMlon  of  the  railroads  embraced  in  such  contract,  substftAtiall^  at-  a  aln- 
gle  railroad,  wltb  a  fiingle  rate  of  fare/  W«  thkik»  therefore,  that  a  fair 
and  reasonable  conatruction  of  the  statute  is  that  the  leasee  railroad,  in  taking 
a  lease  of  another  railroad,  undertakes  to  transfer  passengers  from  its  own 
line  to  that  of  the  leased  line,  and  vice  versa.  It  we  are  correct  in  this  con- 
striictioB,  it  would  then  follow  that,  when  the  defendant  company  subsequent- 
ly leased  the  VaiKlerbllt  av^enue  line  of  the  Nassau  Slectrlc  Raiky)ad  Com- 
pany, it  undertook  to  transfer  passengers  from  the  Vanderbiit  avenue  line 
over  its  own  road,  and  thence,  by  its  former  lease,  to  transfer  passengers  over 
the  Brooklyn  City  lines,  and  vice  versa.  In  other  words,  the  roads  leased  by 
the  defendant  company,  in  effect,  became  the  road»  of  that  cmnpany,  operated 
by  it,  and  when  it  leased  other  roads  and  commenced  their  operation  the  ob- 
ligation was  to  transfer  passengers  over  all  of  the  roads  operated-  by  it  for  a 
single  fare." 

Section  104  of  the  railroad  law  gave  the  plaintiff  her  right  to 
transfer  when  one  line  was  leased  to  a  company  owning'  or  operat- 
ing other  lines,  and  the  only  lease  which  it  is  necessary  to  consider, 
so  far  as  the  date  of  its  execution  is  concerned,  in  determining- 
whether  her  cause  of  action  is  good,  is  the  lea»e  of  tlie  Twenty- 
Third  street  line  to  the  Houston,  Weart  Street  &  Pa>vonia  Ferry 
Railroad  Company,  of  April  25,  1893,  for  on  that  date  the  Twenty- 
Third  Street  Company  leased  its  lines  to  a  corporation  owning  and 
operating  the  line  in  Broadway;  and>  in  the  light  of  this  language 
of  section  T8,  as  construed  by  the  Court  of  Appeals  in  the  second 
case  referred  to,  it  matters  little  how  it  came  about  that  the  Broad- 
way line  was  being  operated  by  the  Houston,  West  Street  &  Pa*- 
vonia  Ferry  Railroad  Company — whether  by  purchase,  lease,  li- 
cense, or  suflPerance.  So  long  as  it  was  operating  the  Broadway 
line,  the  lease  of  the  Twenty-Third  street  line  gave  the  plaintiff  her 
right  to  transfer  under  section  104 ;  and  inasmuch  as  this  lease;  did 
not  exist  prior  to  the  1st  day  of  May,  IS91,  the  date  of  limitation 
mentioned  in  the  last  sentence  of  section  78,  that  section  applied  in 
its  fullness  to  the  lease  in  question,  and  the  provisions  of  section 
104  contemplated  the  HDuston>  West  Street  &  Pavonia  Ferry  Rail- 
road Company  and  its  transaction  with  the  Twenty-Third  Street 
Company.  The  leases  and  transfers  since  the  25th  day  of  ApriU 
1893,  it  is  unnecessary  to  consider  in  this  connection,  for  by  its 
mesne  leases  and  transfers  the  same  control  over  the  two  lines  in 
question  is  now  possessed  by  the  defendant  as  was  possessed  by 
the  Houston,  West  Street  &  Pavonia  Ferry  Railroad  Company  im- 
mediately upon  the  execution  and  delivery  of  the  lease  of  April  25, 
1893. 

The  appellant  presents  the  further  question  that,  inasmuch  as  the 
plaintiff's  fares  in  these  three  actions  were  in  each  instance  paid  by 
her  escort,  she  is  not  entitled  to  sue  for  a  recovery  of  the  penalties. 
It  is  to  be  noted  that  the  reading  of  the  section  is  that  "every  cor- 
poration shall  upon  demand  and  without  extra  charge  give-  to  each 
passenger  paying  one  single  fare,  a  transfer,"  etc. ;  and,  in  our  view, 
it  matters  not  whether  the  plaintiff  paid  her  own  fare,  or  whether 
another  paid  it  out  of  money  that  did  or  did  not  belong  to  her,  so- 
long  as  the  payment  was  made  for  her,  that  she  might  lawfully  re- 
main a  passenger,  and  so  long  as  she  did  actually  lawfully  become 
and  remain  a  passenger.    The  section  further  provides  that,  "for 
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every  refusal  to  comply  with  the  requirement  of  this  section,  the 
corporation  so  refusing  shall  forfeit  fifty  dollars  to  the  aggrieved 
party."  That  the  plaintiff  was  the  soggri^yeA  party  cannot  reason- 
ably be  doubted.  She  was  a  passenger,  and  it  was  to  enable  her- 
self to  ride  upon  one  of  the  connecting  Hnes  of  cars  that  the  transfer 
was  demanded.  Defendant's  refusal  compelled  her  to  pay  another 
fare,  and  it  matters  not  whether  it  was  necessary  for  her  to  pay  her 
second  fare  herself,  or  whether  she  might  obtain  some  other  per- 
son to  pay  it  for  her ;  the  primary  liability  to  pay  if  she  continued 
her  ride  was  upon  her.  The  construction  advocated  by  the  appel- 
lant would  be  strained  in  the  extreme,  and  would  tend  to  defeat 
the  very  object  of  the  statute. 

The  only  other  point  remaining  to  be  discussed  in  these  cases  is 
the  amouTit  of  recovery  the  plaintiff  is  entitled  to.  Although  sec- 
tion 104r  of  the  railroad  law  provides  that  "for  every  refusal  to  com- 
ply with  the  requirements  of  this  section,  the  corporation  so  re- 
fusing shall  forfeit  fifty  dollars,"  etc.,  the  Court  of  Appeals  has  held 
in  Griffin  v.  Interurban  Street  Railway  Company,  supra,  that  chan- 
ged conditions  in  our  modem  life  require  that  henceforth,  if  cumu- 
lative recoveries  are  to  be  permitted,  the  Legislature  should  state 
its  intention  in  so  many  words,  or  make  a  more  definite  form  of 
statement  than  that  hitherto  deemed  sufficient,  and  anna«mccs  the 
rule,  as  it  shall  henceforth  be,  in  the  following  language  (page  449 
of  179  N.  Y.,  page  517  of  72  N.  E.)  : 

"A  sound  pubUc  policy  requires  that  only  one  penalty  should  be  recovered 
in  a  single  action,  and  that  the  lustttntion  of  an  aetion  for  a  penalty  Is  to  be  re- 
garded as  a  waiver  ot  mU  prevlouB  penalties  incurFed."^ 

The  plaintiff  has  in  tiiese  three  actions  recovered  a  $60  penalty 
for  each  of  ten  violations  of  the  statute.  In  action  No.  1  she  has 
recovered  two  penalties  incurred  on  August  2o,  1903,  and  two  in- 
curred on  September  2,  1903 ;  in  action  No.  2  she  has  recovered 
one  penalty  incurred  on  November  3,  1903,  one  incurred  on  Novem- 
ber 4,  1903,  and  one  incurred  on  November  26,  1903 ;  and  in  action 
No.  3  she  has  recovered  one  penalty  incurred  on  November  2Q,  1903, 
and  two  incurred  on  January  30,  1904.  Had  each  action  been  com- 
menced immediately  after  the  penalties  recovered  therein  had  been 
incurred,  and  before  the  penalties  had  been  incurred  which  have 
been  recovered  in  the  subsequent  action,  a  single  penalty  might 
probably  lawfully  have  been  recovered  in  each.  But  all  three  ac- 
tions were  commenced  on  the  same  day,  namely,  March  16,  1904, 
and,  under  the  rule  cited,  to  the  efJect  that  the  institution  of  an  ac- 
tion for  a  penalty  is  to  be  now  regarded  as  a  waiver  of  all  previous 
penalties  incurred,  it  must  be  held  that  the  plaintiff  is  only  en- 
titled to  recover  in  these  actions  for  a  single  penalty  incurred  on 
the  last  day,  namely,  January  30,  1904. 

It  follows  that  the  judgments  in  action  No.  1  and  in  action  No. 
2  must  be  reversed,  and  the  complaints  dismissed,  and  that  the  judg- 
ment in  action  No.  3  must  be  modified  so  as  to  reduce  the  recovery 
to  that  of  one  penalty,  of  $60,  all  without  costs  of  this  appeal  to 
either  party. 
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VAN  ZANDT  T.  NBW  YORK  CITY  RY.  CO.  (five  casee). 
(Supreme  Court,  Appellate  Diyislon,  Second  Department    June  29,  1905.) 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Third  Dis- 
trict. 

Five  actions  by  Frederick  N.  Van  Zandt  against  the  New  York 
City  Railway  Company.  From  judgments  for  plaintiff,  defendant 
appeals.  Judgment  in  four  cases  reversed,  and  in  the  remaining 
case  modified  and  affirmed. 

Argued  before  HIRSCHBERG,  P.  L,  and  BARTLETT,  TENKS, 
RICH,  and  MILLER,  JJ. 

PER  CURIAM.  Judgments  of  the  Municipal  Court  in  actions 
Nos.  1, 2,  3,  and  4  reversed,  and  complaints  dismissed,  without  costs. 
Judgment  in  action  No.  6  modified  by  reducing  the  recovery  to  a 
single  penalty,  of  $50,  incurred  on  November  11,  1903,  and,  as 
modified,  affirmed,  without  costs,  on  the  authority  of  McLaughlin 
V.  New  York  City  Railway  Co.  (decided  herewith)  94  N.  Y.  Supp. 
653. 


(105  App.  Dlv.  212.) 

PEOPLE  eoc  rel.  BOTOB  v.  PAGE  et  aL 

(Supreme  Court,  Appellate  DiylBion,  Third  Department.    May  9,  1905.) 

1.  Towns— Claims— Rejection  by  Auditobb— Cbbtifioatb. 

The  town  law  (Laws  1890,  p.  1235,  c.  569,  §  170)  requires  the  board  of 
auditors  to  make  brief  abstracts  of  the  names  of  all  persons  who  have 
presented  to  them  accounts  to  be  audited,  the  amounts  claimed  by  such 
persons,  and  the  amounts  finally  audited,  and  to  deliver  the  same  to  the 
clerk  of  the  board  of  supervisors.  Section  1G2  (page  1233),  as  amended 
by  Laws  1897,  p.  619,  c.  481,  provides  that,  If  any  account  is  wholly  re- 
jected, the  board  shall  make  a  certificate  to  that  effect,  and  file  the  same 
In  the  office  of  the  town  clerk.  A  town  board  of  auditors  certified  "that 
the  following  Is  a  correct  abstract  of  the  names  of  all  persons  who  have 
presented  to  said  board  accounts  to  be  audited,  the  amounts  claimed  by 
each  of  said  persons,  and  the  amounts  audited  by  them  respectively." 
Appended  to  this  certificate  was  an  abstract  giving  the  number  of  a  claim, 
the  name  of  the  claimant,  the  nature  of  his  claim,  the  amount  claimed, 
and  the  amount  allowed,  or.  If  nothing  was  allowed,  stating  that  the 
claim  was  disallowed.  Held,  that  such  certificate  and  abstract,  although 
filed  .with  the  town  clerk,  constituted  the  abstract  required  by  section 
170,  and  did  not  fulfill  the  requirements  of  section  162  with  respect  to 
wholly  rejected  claims. 

2l  Sahb— Failube  to  Makb  Cebtiftcatb— Compulsion  bt  Mandamus. 

Mandamus  will  lie  at  the  suit  of  a  claimant  to  compel  a  board  of 
town  auditors  to  make  out  and  file  with  the  town  clerk  the  certificate 
of  the  rejection  of  the  claim  required  by  section  162  of  the  town  law 
(Laws  1890,  p.  1233,  c.  569),  as  amended  by  Laws  1897,  p.  619,  c.  481. 

Appeal  from  Special  Term,  Fulton  (bounty. 

Mandamus  proceedings  by  the  people,  on  the  relation  of  Linn 
L.  Boyce,  against  Renajah  Page  and  others,  constituting  the  board 
of  town  auditors  of  the  town  of  Lake  Pleasant.  From  an  order 
denying  a  peremptory  writ,  relator  appeals.    Reversed. 
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Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

Samuel  S.  Hatt,  for  appellant. 
James  R.  Van  Ness,  for  respondent. 

CHESTER,  J.  The  order  appealed  from  denies  the  relator's 
application  for  a  peremptory  writ  of  mandamus  to  compel  the  de- 
fendants, constituting  the  board  of  auditors  of  the  town  of  Lake 
Pleasant,  to  reconvene  as  such  board,  and  to  reconsider  and  revoke 
their  action  upon  the  claim  of  the  relator  against  said  town,  to  per- 
mit him  to  give  lawful  proof  thereof,  to  thereupon  reaudit  said  claim, 
and  to  thereupon  make,  sign,  and  file  in  the  office  of  the  clerk  of 
said  town  a  certificate  of  their  action,  as  required  by  section  162 
of  the  town  law  (Laws  1890,  p.  1233,  c.  ^69). 

It  is  clear  from  the  petition  and  the  answering  affidavits  that  the 
relator  presented  his  claim  to  the  defendants  for  audit  on  November 
10,  1904,  and  that  such  claim  was  wholly  disallowed  by  them.  Af- 
ter taking  such  action  upon  the  relator's  claim,  the  defendants  made 
and  filed  in  the  office  of  the  town  clerk  of  that  town  a  paper,  of 
which  the  following  is  a  copy : 

We,  the  undersigned,  Town  Board  of  Auditors  of  the  town  of  Lake  Pleas- 
ant, pursuant  to  the  Town  Law,  do  hereby  certify  that  the  following  is  a  cor- 
rect abstract  of  the  names  of  all  persons  who  hare  presented  to  said  board 
accounts  to  be  audited,  the  amounts  clalme4  by  each  of  said  persons  and  the 
amounts  audited  by  them  respectiyely : 

Ho.  of  GlalnL         QalmanL               Nature  of  Claim.  Amt.  ClalmmL  Amt.  Allowed. 

#••               •••                         •#•                          •••  ••• 

16  UL.  Boyoe.  dalm  for  legal  ■errloea.             tLSaaSS  Disallowed* 

•    ••               •••                        •#•                         •••,  ••• 

Dated  Not.  11th,  1904. 

[Signed]  Benajah  Page,  Cbalrman, 

Fitch  Buyce, 
Frank  £.  Abrams, 

Board  of  Audlton. 

The  above  paper  is  in  form  of  the  abstract  required  to  be  deliv- 
ered annually,  under  section  170  of  the  town  law  (Laws  1890,  p. 
1235,  c.  669),  to  the  clerk  of  the  board  of  supervisors,  and  is  not  the 
certificate  required  by  section  162  of  such  law,  as  amended  by  chap- 
ter 481,  p.  619,  of  Laws  1897.  That  section  provides:  "If  any 
account  is  wholly  rejected  the  board  shall  make  a  certificate  to  that 
effect,  signed  by  at  least  a  majority  of  them,  and  file  the  same  in  the 
office  of  the  town  clerk."  While  the  paper  as  made  by  the  defend- 
ants was  filed  in  the  office  of  the  town  clerk,  it  is  not  a  certificate 
that  the  claim  was  wholly  rejected,  as  required  by  that  section.  In- 
deed, the  only  facts  certified  to  are  that  the  abstract  correctly  states 
the  names  of  the  persons  who  presented  to  the  board  accounts  to  be 
audited,  the  amounts  claimed  by  each  of  them,  and  the  amounts 
audited  by  them,  respectively.  The  fact  that  under  the  words 
"Amt.  Allowed,"  in  the  abstract,  there  is  inserted  on  the  line  describ- 
ing relator's  claim  the  word  "Disallowed,"  does  not  add  anything 
to  the  force  of  the  certificate,  which  is  that  the  abstract  contains 
the  "amounts  audited"  by  the  defendants.    There  was  no  amount 
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audited  under  this  claim,  amd  the  certificate  itself  contains  fiothing 
to  the  effect  that  the  relator's  claim  was  wholly  rejected  by  the 
board.  The  relator  was  entitled,  if  the  board  upon  the  audit  of  his 
claim  wholly  rejected  it,  as  is  claimed  by  the  defendants,  to  have 
a  certificate  to  that  effect  made  and  filed  by  them,  as  required  by 
section  162.  People  ex  reL  Canton  Bridge  Co.  v.  Town  Auditors, 
42  Misc.  Rep.  U6,  85  N.  Y.  Supp.  1093,  affirmed  95  App-  Div.  620, 
88  N.  Y.  Supp.  1113. 

In  People  ex  reL  Reramington  v.  Manning,  37  App,  Div.  143, 
55  N.  Y.  Supp.  781,  FoUett,  J.,  in  referring  to  said  section  162,  says: 

*'It  Is  a  wise  statute,  and  shovld  be  «trlGtly  enforced ;  *  *  *  and,  if  not 
complied  with,  it  should  be  enforced  by  the  courts  upon  the  application  of  any 
citizen  of  the  town,  as  well  as  npon  the  application  of  a  person  haTing  an 
accoHnt  against  the  town  wbleh  Is  not  audited  In  the  Hmmier  prorided  by  the 
section." 

The  section  required  the  defendants  to  make  a  record  of  their  ac- 
tion upon  the  relator's  claim,  to  be  filed  in  the  office  of  the  town 
clerk.  That  section  not  having  been  complied  with,  a  proper  case 
is  presented  for  a  mandamus  to  compel  the  defendants  to  perform 
the  duty  imposed  upon  them  in  that  respect  by  the  section. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements, 
and  a  peremptory  writ  of  mandamus  granted,  with  $50  costs  and 
disbursements  to  the  relator,  requiring  the  defendants  to  reconvene, 
and  to  thereupon  make,  sign,  and  file  ia  the  office  of  the  clerk  of 
the  town  of  Lake  Pleasant  a  certtficartie  of  the  rejection  of  the  re- 
lator's claim,  as  required  by  section  162  of  the  town  law.  All  con- 
cur. 


(105  App.  Div.  296.) 

PEOPLE  T.  McGOTERN. 

(Supreme  Court,  Appellate  Dlvialon,  Third  Department.    May  23,  1905.) 

Gbiminal  Xaw— Defendant's  Failure  to  Gall  Witness— Presumption. 

Where,  on  a  prosecution  for  raising  a  check,  defendant  testified  that  he 
raised  It  with  the  appreyal  of  the  preBident  of  the  corporatloQ  which  drew 
it  and  which  was  prosecutor,  it  was  error  to  i&struct  tiiat  tke  jury  mi^bt 
draw  any  presumption  in  favor  of  the  prosecution  j^irom  defendant's  fail- 
ure to  call  the  president  as  a  witness. 

[Ed.  Nota — For  cases  in  point;  see  vol.  14,  Cent  Dig.  Criminal  Law,  f 
732.] 

Appeal  from  Madison  County  Court. 

Thomas  F.  McGovem  was  convicted  of  forgery,  and  he  appeals 
from  an  order  denying  a  new  trial.     Reversed. 

Argued  before  PARKER,  P.  J^  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

Senn  &  I>evitt,  for  appellant. 
M.  H.  Kiley,  for  the  People. 

CHESTER,  J.  The  defendant  was  employed  as  a  bookkeeper 
in  the  office  of  the  Oneida  Silverware  Manufacturing  Company. 
In  the  indictment  under  which  he  was  tried  he  was  charged  with 
committing  the  crime  of  forgery  in  the  second  dej2:ree  by  raising  a 
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check  of  said  company  payable  to  his  order  from  $4  to  $14,  and  ut- 
tering the  same  with  intent  to  defraud  such  company.  Under  the 
custom  of  that  company  checks  were  supplied  to  the  defendant, 
signed  by  its  treasurer  in  blank,  but  the  checks  were  not  good  until 
they  were  countersigned  by  one  S.  W,  Moore,  its  president.  The 
written  portions  of  the  check,  other  than  the  signatures,  were  in  the 
defendant's  handwriting.  On  the  trial  he  was  sworn  as  a  witness 
in  his  own  bdialf,  and  testified  that  after  he  had  drawn  the  check 
for  $4  he  presented  it  to  the  president  for  countersignature,  but 
asked  his  permission  to  increase  the  amount  to  $14,  and  that  such 
permission  was  given;  that  the  defendant  thereupon  raised  the 
check  by  adding  the  letters  "teen"  to  the  word  "Four,"  and  inserting 
the  figure  "1"  before  the  figure  "4,"  before  such  check  was  counter- 
signed by  the  president.  The  president,  Moore,  was  not  sworn  as 
a  witness  by  either  side.  There  is  nothing  in  the  record  showing 
why  he  was  not  called,  or  that  he  was  not  available  as  a  witness 
for  the  people,  either  in  chief,  or  in  rebuttal  of  the  defendant's  testi- 
mony. After  the  court  had  concluded  its  main  charge  to  the  jury, 
the  following  occurred :  ' 

"Mr.  Perry  (defendant's  couxMel) :  I  a9k  your  honor  to  charge  tba  jury  that 
the  failure  of  the  people  to  call  the  president  of  this  company —  That  the 
jury  have  the  right  to  conclude  or  find  that,  from  the  failure  of  the  people 
to  call  the  president  of  this  company,  they  have  the  right  to  find  that  his 
evidence  would  have  been  favorable  to  this  defendant.  The  Court:  I  doubt 
that  very  much  as  an  abstract  proposition.  I  will  charge  It  Mr.  Kiley  (dis- 
trict attorney):  I  except  to  It.  The  Oourt:  Tkmi  I  charge  you,  gentlemen, 
you  have  the  right  to  take  Into  account  as  evidence  on  both  sides,  if  it  is  true 
that  Moore  did  authoriise  it —  You  have  the  ri^xt  io  tal^e  Into  aooount  that 
neither  party  has  called  this  man  Moore,  neither  the  defendant  nor  the  people. 
If  you  can  determine  from  the  evid«nee  any  presumption  in  faror  of  either 
one  or  the  other  from  that  fact,  I  will  ]eav«  ft  for  you  to  say  why  he  was  not 
called  on  either  side.  Mr.  Pewy:  I  ask  your  honor  to  be  permitted  to  take 
an  exception  wherein  you  submit  the  proposition  that  anj^hing  is  to  be  in- 
ferred against  the  defendant  for  not  calling  the  president  The  Court :  I  will 
leave  It  to  the  jury  to  say." 

It  will  be  observed  from  this  quotation  from  the  record  that  the 
learned  court  charged  with  som«  hesitation  that  the  jury  had  the 
right  to  find  from  the  failure  of  the  people  to  call  the  president  of 
the  company  that  his  evidence  would  have  been  favorable  to  the 
defendant.  If  the  matter  had  stopped  there,  the  defendant  could 
not  have  been  prejudiced  by  the  charge.  But  the  court  then  told 
the  jury  that  they  had  the  right  to  take  into  account  that  neither 
party  had  called  Moore,  and  said  to  them : 

**If  you  ean  determine  from  the  evideacf;  any  pfeivmptton  In  favor  of  either 
one  or  the  other  from  that  fact,  J  will  leave  It  for  you  to  say  why  be  was  not 
called  on  either  side," 

Of  course,  if  the  jury  drew  any  inferencse  in  favor  of  the  prose- 
cution by  reason  of  such  failure,  such  inference  would  be  one  against 
the  defendant.  The  defendant's  counsel  excepted  to  the  statement 
of  the  court  permitting  the  jury  to  infer  anything  against  the  de- 
fendant for  not  calling  the  president,  and  the  court,  in  the  face 
of  this  exception,  left  it  to  the  jury  to  say. 

The  rule  undoubtedly  is  that  if  a  party  fails  to  produce  a  person 
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known  to  be  friendly  to  him  and  to  his  cause,  and  who  is  so  situated 
that  he  must  have  knowledge  of  the  facts  in  issue,  the  jury  is  permit- 
ted to  presume  that  the  testimony  of  that  person  would  not  have 
been  favorable  to  such  party.  Milliman  v.  Rochester  R.  Co.,  3 
App.  Div.  109,  39  N.  Y,  Supp.  274.  Substantially  the  same  princi- 
ple has  been  applied  in  criminal  cases.  Gordon  v.  People,  33  N.  Y. 
601 ;  People  v.  Sweeney,  41  Hun,  332.  But  the  failure  of  a  party  to 
call  an  adverse  witness  does  not  raise  an  unfavorable  presumption 
against  the  party.  Coykendall  v.  Eaton,  42  How.  Prac.  378,  383, 
Moore  was  president  of  the  company  which  the  defendant  was 
charged  with  defrauding.  Presumably,  if  called,  he  would  have 
given  evidence  in  favor  of  the  prosecution.  He  would  naturally  be 
a  witness  adverse  to  the  defendant,  and  for  this  reason  the  latter 
was  not  bound  to  call  him.  That  being  so,  it  was  error  to  permit 
the  jury  to  infer  an)rthing  against  the  defendant  by  reason  of  his 
not  calling  him.  In  view  of  the  doubt  expressed  by  the  court  as  to 
the  correctness  of  the  proposition  which  he  did  charge,  and  of  the 
error  pointed  out,  we  are  unable  to  say  that  the  defendant  was  not 
prejudiced.    We  think  he  is  entitled  to  a  new  trial. 

The  judgment  of  conviction  should  be  reversed,  and  a  new  trial 
granted.    All  concur. 


(105  App.  Div.  209.) 

TIMPSON  y.  MOCK  et  al. 

(Supreme  Ck>iirt,  Appellate  Diyislon,  Third  Department    May  16,  1905.) 

Attorneys— AuTHOBiTT  to  Ookmenob  Action— Coiocenckment  Without  Au- 
thority—Dibmissai,  OF  COMPULINT. 

Plaintiff  in  partition  had  executed  an  agreement  that  such  a  suit  should 
be  brought  in  her  name,  other  parties  paying  the  expenses,  and  left  the 
instrument  in  the  hands  of  her  attorney,  with  instructions  not  to  deliver  it 
to  B.,  who  was  to  act  as  plaintiff's  attorney  in  the  partition  suit,  until 
payment  of  a  sum  which  plaintiff  claimed  to  be  owing  her  from  the  other 
parties  to  the  agreement.  The  instrument  was  not  delivered  by  plaintiff's 
attorney,  nor  was  the  payment  made,  but  B.  prepared  a  complaint,  which 
plaintiff  refused  to  verify,  as  the  papers  did  not  come  through  her  at- 
torney, and,  on  B.  stating  that  he  could  verify  the  complaint  himself 
if  she  did  not  refuse  to  allow  him  to  do  so,  she  stated  that  she  did  not 
''refuse  anything,"  but  that  she  would  sign  no  papers.  Held,  that  there 
was  no  authority  for  the  commencement  of  the  suit  by  B.,  and  a  motion 
to  dismiss  was  properly  granted. 

Appeal  from  Special  Term,  Essex  County. 

Partition  by  Martha  G.  Timpson  against  John  L.  Mock  and  oth- 
ers. From  an  order  directing  a  dismissal  of  the  complaint,  defend- 
ants John  L.  Mock  and  another  appeal.     Affirmed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

Adelbert  W.  Boynton,  for  appellants. 
A.  Page  Smith,  for  respondent. 

CHESTER,  J.  The  order  appealed  from  directs  that  the  com- 
plaint be  dismissed  for  want  of  authority  to  bring  the  action  on  the 
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part  of  the  appellant  Boynton,  who  signed  the  complaint  and  veri- 
fied it  as  plaintiff's  attorney.  It  also  directs  the  cancellation  of  the 
Hs  pendens  of  record,  vacates  an  order  of  publication  of  the  sum- 
mons, and  directs  that  all  further  orders  and  proceedings  had  in  said 
action  be  vacated.  The  controversy  grows  out  of  an  attempt  to 
perfect  the  title  to  certain  premises  which  the  plaintiff  purchased 
from  the  defendant  John  L.  Mock  under  a  warranty  deed  given  by 
him  and  his  wife  to  the  plaintiff  bearing  date  October  7,  1903.  On 
the  same  day  Mock  and  his  wife  entered  into  a  written  agreement 
with  the  plaintiff  wherein  it  was  recited  that  there  was  a  defect  in 
the  title  to  the  premises  in  question,  arising  from  the  fact  "that  one 
Amos  W.  Barnum  and  his  wife,  if  any,  or  the  widow  and  heirs  of 
said  Barnum,  now  have  an  interest  in  the  premises  hereby  con- 
veyed," and  wherein  it  was  agreed  *'that  the  said  Mocks  hereby 
expressly  authorize  said  Timpson  to  take  all  necessary  and  legal 
proceedings  that  she  may  deem  proper  and  necessary  to  perfect 
said  title  through  such  attorney  as  she  may  select,  and  the  expense 
she  may  be  put  to  in  the  perfection  of  said  title  said  Mocks  agree  to 
pay,  but  said  Mocks  to  have  one  year  time  to  procure  title  by  quit- 
claim deeds  or  otherwise  to  the  interest  of  said  Barnum,  his  heirs, 
assigns,  grantees,"  etc.  "The  expense  said  Timpson  may  be  put  to 
herein  to  be  deducted  from  $3,000  mortgage  this  day  given  said 
Mocks  by  her."  At  the  time  of  the  conveyance  of  said  premises  by 
the  Mocks  to  the  plaintiff,  one  Maria  Huestis  held  a  first  mortgage 
thereon,  which  had  been  reduced  to  $3,000.  In  June,  1904,  an  ac- 
tion was  commenced  by  Mrs.  Huestis,  acting  through  the  appellant 
Boynton  as  her  attorney,  for  the  purpose  of  foreclosing  her  mort- 
gage, apparently  by  the  concurrence  of  the  Mocks,  on  the  supposi- 
tion that  the  foreclosure  would  perfect  the  title  to  the  premises; 
but  manifestly  the  foreclosure  could  have  no  such  effect,  as  the 
defect  in  the  title  was  one  arising  many  years  before  the  date  of 
the  mortgage.  The  respondent,  Timpson,  before  a  sale  was  had  in 
the  foreclosure,  paid  the  principal  and  interest  due  upon  the  mort- 
gage being  foreclosed  in  full,  together  with  the  sum  of  $90  costs, 
and  the  action  in  foreclosure  was  discontinued.  The  amount  of 
such  costs  was  paid  to  said  Boynton  on  behalf  of  the  respondent, 
under  protest.  Afterwards  it  was  agreed  between  Boynton  and 
Smith,  representing  Mrs.  Timpson,  that  the  best  way  to  perfect  the 
title  to  said  premises  was  through  a  suit  in  partition,  in  which  Mrs. 
Timpson,  the  respondent,  should  be  plaintiff.  An  instrument  to 
that  effect  was  prepared  by  Smith,  acting  for  her,  in  which  it  was 
provided  that  Boynton  should  act  as  her  attorney  of  record  in  such 
action,  but  that  it  should  be  carried  on  at  the  expense  of  the  Mocks, 
and  that  all  papers  and  proceedings  from  time  to  time  should  be 
submitted  to  Smith,  the  attorney  for  Mrs.  Timpson,  to  be  first  ap- 
proved by  him.  Such  proposed  agreement  was  submitted  by  Smith 
to  Boynton,  and  the  former  swears  that  he  told  the  latter  that  he 
would  advise  his  client  to  excute  and  deliver  it  upon  the  return  of 
the  $90  costs  of  foreclosure.  Boynton  denies  this,  but  admits  that 
there  was  talk  between  them  on  that  subject,  but  says  that  he  sup- 
posed the  conversation  about  the  $90  was  a  joke.    It  appears  that 

Digitized  byCjQOQlC 


<i66  94  NSW  XOBK  SUPPLEMENT  (Sup.  Ct 

and  128  New  York  State  Reporter 

Boynton  procured  the  signatures  of  the  Mocks  to  a  duplicate  of  tiie 
instrument,  and  that  he  also  signed  it.     Mrs.  Timpson  signed  an- 
other duplicate  of  it,  and  left  it  in  the  hands  of  Smith,  with  author- 
ity to  him  to  deliver  it  only  upon  the  receipt  of  said  sudm  of  $90 
costs  theretoforepaid  by  her  in  the  foreclosure  suit    The  duplicate 
signed  by  Mrs.  Tirapson  was  never  delivered  to  Boynton  or  to  the 
Mocks,  and  for  that  reason  the  instrument  never  becaBse  cdBFectire 
as  an  agreement  for  any  purpose  whatever.    Notwithstanding  it 
was  never  delivered,  Boynton  prepared  a  summons  and  complaint 
in  partition,  usinc  the  respondent's  name  as  plaintiff  therein,  and 
on  the  29th  day  of  August,  1904,  presented  it  to  the  respondent,  and 
asked  her  to  verify  it    This  she  refiised  to  do  because  the  papers 
did  not  come  through  her  attorney.  Smith,  and  sai4  she  would  act 
only  under  directions  from  him.     Boynton,  in  his  affidavit,  says 
that  he  then  "asked  her  if  she  refused  to  have  the  partition  carried 
on  in  her  name,  and  she  replied,  *Oh,  no,  but  you  must  see  Mr. 
Smith,  he  is  my  counsel ;'  that  deponent  then  told  her,  *  We  must 
use  your  name,  but  all  the  facts  are  within  my  knowledge,  and  I 
can  verify  the  complaint  if  you  do  not  refuse  to  allow  me  to  do  so,' 
and  she  replied,  1  do  not  refuse  anything ;  you  can  do  as  you  please ; 
'  but  I  will  sign  no  papers  eaccept  what  come  to  nue  through  Mr. 
Smith/  "     Even  if  she  said  this,  it  falls  far  short  of  any  authority 
to  Boynton  to  commence  an  action  in  her  name  as  plaintiff.    At 
most  it  shows  that  she  did  not  give  expression  to  a  refusal  to  allow 
him  to  verify  a  complaint,  if  he  pleased  to  do  so,  in  an  action  which 
he  had  no  authority  to  bring,  and  which  she  had  refused  to  permit 
him  to  bring  in  her  name  until  the  papers  came  from  her  attorney, 
Mr.  Smith.     When  she  told  Boynton  that  he  could  do  as  he  pleased 
it  was,  in  effect,  telling  him  that  whatever  he  pleased  to  do  ht  must 
do  upon  his  own  responsibility,  and  not  upon  her  authority,  for  that 
she  had  refused  to  give  when  she  declined  to  make  the  complaint 
effective  by  verifying  it.    Under  such  circumstances  he  had  no  au- 
thority from  her  to  commence  an  action  in  her  name,  or  to  verify 
the  complaint  as  her  attorney.    The  respondent  swears  that  she 
"'has  never  retained  the  said  Boynton  as  her  attorney  to  perfect  the 
title  to  the  said  premises,  nor  has  she  authorized  him  in  writing  or 
otherwise  to  bring  a  partition  suit  or  any  other  action  in  her  be- 
half, or  in  her  name,  for  any  purpose  whatever,  nor  is  she  willing 
that  he  should  act  for  her  as  attorney  in  any  matter."    Smith  also 
swears  in  his  affidavit  that  he  "has  never  authorized  said  suit  in  par- 
tition to  be  begun  in  behalf  of  his  client,  and,  on  the  contrary,  has 
protested  to  said  Boynton  against  any  action  in  behalf  of  his  client." 
It  is  entirely  clear,  upon  the  papers  submitted,  for  the  reasons 
above  suggested,  that  the  action  was  brotight  without  the  authority 
of  the  respondent.    The  order  dismissiistg  the  action  was  therefore 
properly  made,  and  should  be  affirmed,  with  costs  and  disburse- 
ments.   All  concur. 
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BMITH  T.  BLO(M>  0t  «1. 

(Supreme  Ck>nrt,  Appellate  Division,  Third  Department    June  29,  1005.) 

1.  Estate  of  Decedent— Sale  of  Land— Cqixateral  Attack. 

Code  Civ.  Proc.  S  2473,  provided  tbat,  wlieue  tlie  jurisdiction  of  a  Sur- 
rogate's Court  to  make  a  decree  is  drawn  in  question  collaterally,  and  the 
necessary  parties  were  cited  or  appeared,  jurisdiction  is  presumptively, 
and,  in  the  absence  of  fraud  or  collusion,  concluaively,  established  by  al- 
legations of  the  jurisdictional  facts  contained  in  a  petition  or  answer  used 
In  the  Surrogate's  Court  By  section  2474  an  objection  to  a  surrogate'^ 
decree  founded  on  any  omission  in  the  papers  is  a.vailahle  only  on  appeal, 
and  by  section  2763,  as  amended  by  Laws  1904,  p.  1911,  c.  750«  the  title 
of  a  purchaser  In  good  faith  at  a  sale  under  a  surrogate's  decree  is  not 
affected  where  the  petition  was  duly  presented,  and  the  proper  persons 
dted  by  any  omission,  error,  defect  or  irregularity  occurring  between 
the  return  of  the  citation  and  the  decree,  except  so  far  as  the  same  would 
affect  the  title  of  a  purchaser  at  a  sale  made  pursuant  to  the  direction 
<:ontalned  in  a  judgment  rendered  by  the  Supreme  Court  Seld  that, 
where  a  petition  for  the  sale  of  lands  of  a  decedent  for  payment  of  debts 
-contained  all  the  facts  required  to  be  stated  therein  by  Code  Civ.  Proc* 
i  2752,  and  none  of  the  minor  heirs  of  decedent  had  a  general  guardian, 
and  it  appeared  in  the  decree  that  an  order  had  been  made  appointing 
a  special  guardian,  but  no  such  oi-der  appeared  in  the  record,  no  fraud 
or  collusion  being  shown,  the  decree  for  sale  could  not  be  attacked  col- 
laterally as  against  a  bona  fide  purchaser. 

[Ed.  Note. — For  cases  In  point,  see  vol.  22,  Gent  Dig.  Bxecutoca  and  Ad- 
ministrators, §  1554.] 

"2.   EXB&£PTTOir»--PEN6ION  MONEY—PXTRCHA^B  OF  REAL  ESTATE— DEATH  OP  PEN- 
SIONER—LIABILITY  OF  Land  fob  Debts. 

Code  Civ.  Proc.  §  2749,  provides  that  the  real  estate  of  a  deced^it  is 
liable  for  debts  except  where  ♦  ♦  *  it  is  exempt  from  levy  and  sale 
by  virtue  of  an  esBoitloii  as  prescribed  in  title  2,  c.  13 ;  and  section  1393 
of  such  title  and  chapter  exempts  a  pension  granted  for  military  services 
rendered  the  United  States.  Held  that,  where  real  estate  was  purchased 
by  a  pensioner  with  his  pension  money,  it  was  liable  after  his  death  to 
sale  for  debts.  * 

[Ed.  Nete. — For  cases  In  point,  see  vol.  23,  Cent.  Dig.  Exemptions,  §  80.] 

S,  6Am— Pbocbedings  to  Sell  Land— Exemption— Failitbe  to  Assebt  Ex- 
emption. 

Where,  in  proceedings  to  sell  the  lands  of  a  decedent  for  the  payment 
of  debts,  the  widow  and  heirs  at  law,  who  had  an  opportunity,  did  not 
assert  an  exemption  on  the  ground  that  the  property  was  purchased  with 
pension  money,  as  against  an  Innocent  purchaser  they  could  not  in  a  col- 
lateral proceeding  deny  his  title  on  the  ground  of  the  exemption. 

Appeal  from  Trial  Term,  Montgomery  County. 

Action  by  Sarah  L.  Smith  against  Sarah  C  Blood  and  others. 
From  a  judgment  in  favor  of  defendants,  plaintiff  appeals.  Af- 
firmed. 

William  H.  Blood  received  a  pension  granted  to  him  by  the  United  States 
for  military  services.  In  1888  he  purchased  a  house  and  lot  in  Amsterdam, 
ffiid  paid  therefor  the  «um  of  $1,200.  It  Is  claimed  that  tbe  payment  was  made 
from  the  mooiey  received  by  him  from  said  pension.  On  the  Ist  day  of  March, 
ISdO,  he  died  intestate,  the  owuer  in  fee  of  said  real  propei-ty,  leaving  a  widow 
.and  eight  children,  six  of  whom  were  minors.-  The  property  was  then  incum- 
bered by  a  mortgage  of  $700.  An  administrator  of  his  goods,  chattels,  and 
credits  was  thereafter  appointed,  but  no  personal  property  was  found.  On 
tbe  pcrtttion  of  such  administrator  said  property  was  sold  for  the  payment 
<xf  debts.    The  sale  was  at  public  auction,  and  the  property  was  purchased  by 
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the  defendant  John  M.  Marshall  for  $1,075,  from  which  was  deducted  the 
amount  of  said  mortgage,  and  he  paid  the  difference  in  cash.  Said  John  M. 
Marshall  did  not  have  notice  or  knowledge  that  said  property  had  been  pur- 
chased with  pension  money,  or  that  it  was  claimed  that  there  were  any  er- 
rors, defects,  or  omissions  in  the  proceedings  to  sell  said  property.  Said  widow 
and  children  remained  in  possession  of  said  property  until  the  1st  day  of  No- 
vember, 1890,  when  said  Marshall  stated  to  them  that  he  had  purchased  the 
house,  and  that  they  must  pay  rent  or  move  out;  and  they  moved  out,  and 
said  Marshall  went  Into  possession  of  the  property,  and  remained  in  posses- 
sion thereof  until  February'  22,  1897.  He  then  sold  said  property  to  the  de- 
fendant William  H.  Marshall,  who  purchased  the  same  without  notice  or 
knowledge  that  it  had  been  purchased  by  said  Blood  with  pension  money,  and 
without  notice  or  knowledge  that  it  was  claimed  that  there  were  any  errors, 
defects,  or  omissions  in  the  proceedings  for  the  sale  thereof.  He  went  into 
possession  of  said  property,  and  remains  in  possession  thereof.  The  plaintiff, 
who  was  one  of  the  children  of  said  William  H.  Blood,  was  at  the  time  of 
his  death  about  13  years  of  age.  In  August,  1904 — more  than  15  years  after 
her  father's  death,  and  nearly  14  years  after  the  sale  of  said  property  at  auc- 
tion under  said  proceeding — she  commenced  this  action  to  partition  said  prop- 
erty, making  her  mother  and  her  brothers  and  sisters,  and  also  the  admin* 
istrator  of  her  father's  estate,  and  the  said  Marshalls,  and  a  subsequent  bona 
fide  mortgagee  under  the  defendant  John  M.  Marshall,  parties  defendant 
asking  that  they  be  barred  from  all  interest  in  said  property,  and  for  a  divi- 
sion of  the  proceeds  of  the  sale  of  said  property  among  the  widow  and  heirs 
at  law  of  her  father.  It  is  conceded  that  the  proceedings  for  the  sale  of  said 
property  were  regular,  and  In  every  respect  in  accordance  with  the  statutes  in 
relation  thereto.  If  the  court  obtained  jurisdiction  of  the  subject-matter  and 
of  the  persons  of  said  widow  and  heirs  at  law. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

J.  W.  Eighray,  for  appellant. 

Nisbet  &  Hanson  (Charles  S.  Nisbet,  of  counsel),  for  respondents 
Marshalls  and  Cocoro. 

CHASE,  J.  Over  on<f  year  after  the  death  of  William  H.  Blood, 
the  defendant  James  E.  Marshall,  being  a  creditor  of  the  deceased, 
presented  to  the  Surrogate's  Court  a  petition  in  the  form  prescribed 
by  statute,  asking  that  letters  of  administration  be  granted  to  him, 
and  that  a  citation  issue  to  all  persons  having  a  right  to  administra- 
tion prior  or  equal  to  that  of  the  petitioner.  A  citation  was  issued 
accordingly,  and  duly  served  upon  the  widow  and  children  of  said 
deceased.  On  the  return  day  of  said  citation  there  was  filed  in  the 
Surrogate's  Court,  by  a  competent  and  responsible  person,  a  writ- 
ten consent  to  appear  as  special  guardian  of  said  infants,  and  a 
decree  was  entered  reciting  the  filing  of  the  petition,  the  issuing  of 
the  citation,  and  that  "on  reading  and  filing  proof  of  service  thereof, 
A.  B.  Flansburgh  appearing  for  the  petitioner,  J.  W.  Eighmy  ap- 
pearing for  Sarah  C.  Blood,  Ed.  J.  Perkins  appearing  as  special 
guardian  for  Sarah,  Annie,  Harry,  Nellie,  and  William,  infants,  and 
on  reading  and  filing  the  bond  executed  by  said  petitioner,"  etc. 
The  decree  ordered  that  letters  of  administration  be  granted  to 
said  James  E.  Marshall,  arid  letters  were  on  that  day  issued  accord- 
ingly.  It  does  not  appear  upon  whose  application  the  special  guar- 
dian was  appointed,  or  that  a  formal  order  of  appointment  was  filed 
in  the  Surrogate's  Court.    No  personal  property  being  found,  the 
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administrator  thereafter  filed  in  the  Surrogate's  Court  a  petition 
praying  for  a  decree  directing  the  disposition  by  sale,  mortgage,  or 
lease  of  the  real  property  of  the  decedent,  or  so  much  thereof  as  is 
necessary  for  the  payment  of  his  debts.  Such  petition  contained  all 
the  facts  required  to  be  stated  therein  by  section  2752  of  the  Code 
of  Civil  Procedure.  A  citation  was  thereupon  issued,  which  was 
directed  to  and  duly  served  upon  the  widow  and  heirs  at  law  of 
the  intestate.  None  of  the  heirs  at  law  who  were  under  21  years 
of  age  had  a 'general  guardian,  and  on  the  return  day  of  said  cita- 
tion there  was  filed  in  the  Surrogate's  Court,  by  a  competent  and 
responsible  person,  a  written  consent  to  appear  as  special  guardian 
for  said  infants.     In  the  decree  Entered  thereafter  it  was  recited: 

"Said  citation  having  been  returned  •  •  •  with  proof  of  due  service 
thereof  on  each  of  the  persons  therein  named,  and  said  surrogate  having,  by 
order  duly  made  and  entered  herein  on  the  2d  day  of  August,  1890,  appointed 
H.  V.  Borst,  a  counselor  at  law,  special  guardian  for  the  minors,  Nellie 
Blood,  Sarah  Blood,  Harry  Blood,  Annie  Blood,  William  Blood,  Leonla  Blood, 
for  the  protection  of  their  Interests  herein,  and  the  said  James  E.  Marshall 
having  appeared  in  person  and  by  A.  B.  Flansburgh,  his  attorney  and  coun- 
sel, and  Sarah  G.  Blood,  widow  of  said  decedent,  having  also  appeared  by 
J.  W.  Elghmy,  her  attorney  and  counsel,  and  the  said  guardian  having  ap- 
peared in  person,  and  the  proper  proceedings  in  due  form  of  law  having  been 
thereupon  had,  and  no  one  appearing  in  opposition  thereto  and  the  surrogate 
having  upon  the  return  of  the  citation  as  aforesaid  proceeded  to  hear  the  alle- 
gations and  proof  of  the  parties." 

And  said  decree  further  recited : 

"It  having  been  established  to  the  satisfaction  of  said  surrogate,  first,  that 
said  petitioner  has  fully  compiled  with  all  the  requisite  provisions  of  the  stat- 
ute concerning  the  disposition  of  decedent's  real  property  for  the  payment  of 
debts  or  funeral  expenses,  and  that  the  proceedings  herein  have  been  In  con-i 
formity  to  title  5  of  chapter  18  of  the  Code  of  Civil  Procedure." 

It  was  decreed  that  said  real  property  be  sold  for  the  payment  of 
debts. 

It  does  not  appear  upon  whose  application  the  special  guardian 
was  appointed,  and,  although  it  is  recited  that  an  order  was  made 
and  filed,  no  such  order  appears  in  the  record.  It  is  shown  that  all 
the  parties  interested  in  said  real  property  were  duly  cited  by  the 
affidavits  of  service,  and  presumptively  by  the  recital  in  the  decree. 

It  is  provided  by  section  2473  of  the  Code  of  Civil  Procedure  as 
follows : 

"Where  the  Jurisdiction  of  a  Surrogate's  Court  to  make,  In  a  case  specified 
In  the  last  section,  a  decree  or  other  determination,  is  drawn  In  question 
collaterally  and  the  necessary  parties  were  duly  dted  or  appeared,  the  juris- 
diction is  presumptively,  and,  in  the  absence  of  fraud  or  collusion,  conclu- 
slvely  established,  by  an  allegation  of  the  Jurisdictional  facts,  contained  in 
a  written  petition  or  answer  duly  verified,  used  in  the  Surrogate's  Court,  The 
fact  that  the  parties  were  duly  cited  is  presumptively  proved  by  a  recital  to 
that  effect  in  the  decree." 

It  is  also  provided  by  section  2474  of  the  Code  of  Civil  Procedure : 

••The  Surrogate's  Court  obtains  Jurisdiction  in  every  case,  by  the  existence 
of  the  Jurisdictional  facts  prescribed  by  statute,  and  by  the  citation  or  ap- 
pearance of  the  necessary  parties.  An  objection  to  a  decree  or  other  deter- 
mination, founded  upon  an  omission  therein,  or  in  the  papers  upon  which  it 
was  foundedt  of  the  recital  or  proof  of  any  fact  necessary  to  Jurisdiction, 
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which  actually  exlcrted,  or  the  failure  to  take  any  intesanedlate  proceeding, 
required  by  law  to  be  taken,  la  available  only  upon  appeal.  But  for  the  bet- 
tee  protection  of  any  party,  or  other  person  interested,  the  Siurogate's  Court 
njay,  In  its  discretion  allow  such  a  defect  to  be  supplied  by  amendment" 

It  IS  also  provided  by  section  2763  of  the  Code  of  Civil  Procedure 
as  amended  by  chapter  760,  p.  1911,  of  the  Laws  of  1904,  as  follows: 

"The  title  of  a  purchaser  in  good  faith  at  a  sale  pararuant  to  a  decree  madp 
as  prescribed  in  tills  title  is  not,  nor  is  the  Talidity  of  a  mortgage  or  lease 
made  bb  prescribed  in  this  title,  In  any  way  affected  where  a  petition  was 
presented  and  the  proper  persons  were  duly  cited  and  a  decree  authorizing 
a  mortgage,  lease  or  sale  was  made  as  prescribed  in  this  title,  by  any  omis- 
sion, error,  defect,  or  irregularity  occurring  between  the  return  of  the  clta* 
tion  and  the  making  of  the  decree,  except^  far  as  the  same  would  affect  the 
title  of  a  purchaser  at  a  sale  made  pursuant  to  the  directions  contained  in 
a  Judgment  rendered  by  the  Supreme  Court" 

See  section  2784  of  the  Code  of  Civil  Procedure  prior  to  its  repeal 
by  said  chapter  750,  p.  1907,  of  the  Laws  of  1904. 

There  is  sufEcient  evidence  before  us  to  show  that  the  Surrogate's 
Court  had  jurisdiction  of  the  persons  of  the  widow  and  heirs  at  law 
of  the  intestate  for  the  purpose  of  appointing  an  administrator,  and 
also  for  the  purpose  of  making  the  decree  directing  the  sale  of  said 
real  property  and  to  confirm  the  sale.  No  fraud  or  collusion  has 
,been  shown  in  either  proceeding,  and  the  same  cannot  be  attacked 
collaterally.  Mott  v.  Fort  Edward  Water  Works  Co.,  79  App.  Div. 
179,  79  N.  Y.  Supp.  1100 ;  Van  Gaasbeek  v.  Staples,  85  App.  Div. 
271,  83  N.  Y.  Supp.  225 ;  Bolton  v.  Schriever,  135  N.  Y.  65,  31  N. 
E.  1001,  18  L.  R.  A.  242 ;  Roderigas  v.  East  River  Sav.  Bank,  63 
N.  Y.  460,  20  Am.  Rep.  555 ;  O'Connor  v.  Huggins,  113  N,  Y-  611, 
21  N.  E.  184;  Taylor  v.  Syme,  17  App.  Div.  517,  45  N.  Y.  Supp. 
707;  Hoes  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  173  N.  Y.  435,  66  N.  E. 
119 ;  Sisco  V.  Martin,  61  App.  Div.  502,  70  N.  Y.  Supp.  597.  An 
omission  to  appoint  a  guardian  ad  litem  in  an  action  or  proceeding 
where  process  has  been  duly  served  does  not  make  a  judgment  or 
decree  void,,  but  voidable  only.  McMurray  v.  McMurray,  66  N. 
Y.  176 ;  Fox  v.  Fee,  24  App,  Div.  314,  49  N.  Y.  Supp.  292. 

Appellant's  counsel  insists  that  he  was  not  allowed  to  show  in 
the  trial  court  that  the  proceedings  in  the  Surrogate's  Court  were 
fraudulent  and  void.  He  was  counsel  for  the  widow  in  the  pro- 
ceeding for  the  appointment  of  an  administrator  of  the  intestate, 
and  also  in  the  proceeding  for  the  sale  of  his  real  estate  for  the  pay- 
ment of  his  debts,  and  made  no  objections  to  the  proceedings  or  the 
decree  that  was  granted  in  each  proceeding.  On  the  trial  of  this 
action  he  made  a  general  offer  to  show  that  the  proceedings  in 
Surrogate's  Court  were  fraudulent  and  void,  to  which  general  offer 
the  court  said,  "The  offer  I  do  not  entertain."  He  Sd  not  offer 
evidence  in  any  way  relating  thereto.  If  he  had  done  so,  it  is  to  be 
presumed  that  the  court  would  have  received  it  The  widow  was 
not  at  the  time  of  the  sale  interested  in  the  fee  of  the  real  property, 
and  it  is  unnecessary  in  this  case  to  pass  upon  any  question  relat- 
ing to  her  dower  or  other  rights  in  the  property.  The  appellant's 
counsel,  following  the  offer  to  show  that  the  proceedings  in  .the 
Surrogate's  Court  were  fraudulent  and  void,  made  a  further  offer 
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as  folloMrs :  "I  offer  to  prcrve  by  each  one  of  the  heirs  of  Wm.  H. 
Blood  that  they  had  no  papers  in  these  proceedings  to  sell  the  real 
estate  served  upon  them ;  no  notice,  as  required  by  section  2631  of 
the  Code  of  Civil  procedure;  and  that  they  never  personally  ap- 
peared in  conrt/'  To  which  the  court  said :  **That  is  a  very  broad 
offer.  You  might  have  something  you  could  prove/'  The  appel- 
lant's counsel  replied,  "They  will  claim  that  the  infants  have 
waived."  The  respondents'  counsel  then  sard,  "We  do  not  claim 
that  any  of  the  heirs  of  Blood  have  waived  anything."  No  further 
offer  was  made  by  the  appellant's  counsel,  and  no  evidence  was 
offered  by  appellant  relating  to  her  alleged  claim.  There  is  noth- 
ing before  this  court  requiring  our  consideration  of  the  questions 
about  which  the  appellant's  offers  were  made. 

It  is  further  claimed  by  the  appellant  that  the  Surrogate's  Court 
never  had  jurisdiction  of  the  subject-matter  of  the  proceedings  for 
the  sale  of  said  real  property,  for  the  reason  that  the  real  property 
was  purchased  by  the  intestate  with  pension  money,  and  that  it  is 
exempt  from  sale  for  the  payment  of  intestate's  debts  by  section 
1393  of  the  Code  of  Crvil  Procedure,  and  that  under  section  274^ 
of  the  Code  of  Civil  Procedure  no  authority  is  given  to  the  Sur- 
rogate's Court  to  entertain  a  proceeding  for  the  sale  of  such  real 
property  for  the  payment  of  intestate's  debts.  The  real  property 
of  which  a  decedent  died  seised  is  subject  to  be  disposed  of  for  the 
payment  of  his  debts  and  funeral  expenses  as  prescribed  in  chapter 
18,  tit.  5,  of  the  Code  of  Civil  Procedure,  "except  where  it  is  devised 
expressly  charged  with  the  payment  of  debts  or  funeral  expenses 
or  is  exempted  from  levy  and  sale  by  vh'tue  of  an  execution  as  pre- 
scribed in  title  second  of  chapter  thirteen  of  this  act."  Code  Civ. 
Proc.  §  2749.  The  only  express  exemptions  of  real  property  from 
Icfvy  and  sale  by  virtue  of  an  execution  prescribed  by  title  2  of 
chapter  13  of  the  Code  of  Civil  Procedure  are:  First.  A  seat  or 
pew  occupied  by  the  judgment  debtor  or  the  family  in  a  place  of 
public  worship.  Such  interest,  although  in  perpetuity,  is  a  limited 
and  usufructuary  one,  and  is  enumerated  in  the  statute  as  personal 
property.  Code  Civ.  Pfoc.  §  1390.  Second.  Lands  set  apart  as  a 
family  or  private  burying  ground,  when  designated  as  prescribed 
by  law  to  exempt  the  same.  Code  Civ.  Proc.  §§  1395,  1396.  Third. 
A  lot  of  land,  with  one  or  more  buildings  thereon  not  exceeding  in 
value  $1,000,  and  designated  by  law  as  an  exempt  homestead.  Code 
Civ.  Proc.  §§  1397,  1399.  By  section  1393  of  the  Code  of  Civil  Pro- 
cedure there  is  no  express  exemption  of  real  property  from  levy  and 
sale  by  virtue  of  an  execution.  That  section  of  the  Code  in  terms 
exempts  a  pension  granted  to  a  person  in  the  military  service  of 
the  United  States  and  certain  equipments.  The  federal  govern- 
ment, by  which  the  decedent's  pension  was  granted,  protects  the 
pension  money  until  it  reaches  the  pensioner,  or  his  family  in  case 
of  his  death.  Its  protecting  care  extends  no  further,  and  such 
money  becomes  general  assets  in  the  hands  of  the  person  or  per- 
sons receiving  it.  Prior  to  the  decision  of  the  case  of  Yates  County 
National  Bank  v.  Carpenter,  as  reported  in  119  N.  Y.  550,  23  N.  E. 
1108,  7  Lh  R.  A,  657,  IG  Am.  St.  Rep.  855,  it  was  quite  uniformly  . 
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held  in  this  state  that  the  exemptions  from  levy  and  sale  by  virtue 
of  an  execution  as  stated  in  section  1393  of  the  Code  of  Civil  Pro- 
cedure did  not  extend  to  property,  real  or  personal,  purchased  by 
the  pensioner  with  the  pension  money.  By  the  decision  in  Yates 
County  National  Bank  v.  Carpenter,  supra,  it  was  held  that,  where 
pension  money  can  be  directly  traced  to  the  purchase  of  property 
necessary  or  convenient  for  the  support  and  maintenance  of  the 
pensioner  and  his  family,  such  property  is  exempt.  Apart  from  ex- 
emptions, property  of  which  a  person  dies  the  owner  is  subject 
to  the  payment  of  his  debts.  Exemptions  of  property  from  levy 
and  sale  by  virtue  of  an  execution  do  not  run  with  the  property  ex- 
empted, and  are  not  incidents  thereof,  but  are  personal  favors  to 
the  person  exempted.  The  statutes  provide  what  property  shall  be 
deemed  assets  of  a  decedent  to  be  inventoried,  and  what  property 
shall  be  set  apart  to  a  widow  and  the  infant  children  of  a  deceased 
person ;  and  real  property,  unless  devised,  descends  to  the  heirs  at 
law  of  the  deceased.  That  it  was  not  the  intention  of  the  Legis- 
lature to  extend  the  exemptions  of  property  purchased  by  pension 
money  beyond  the  life  of  the  pensioner  is  reasonably  certain  from 
the  fact  that  it  is  not  so  stated  in  the  statute,  and  tor  the  further 
reason  that  no  provision  is  made  for  protecting  a  bona  fide  pur- 
chaser of  the  property  from  a  stale  claim  of  such  exemptions  as  in 
the  case  now  under  consideration.  Express  provision  is  made  for 
a  record  in  the  office  of  the  clerk  or  register  of  the  county  of  lands 
set  apart  as  a  family  or  private  burying  ground,  and  for  a  record 
of  exempt  homesteads  in  a  book  kept  for  that  purpose,  and  styled 
the  "Homestead  Exemptions  Book."  By  section  1400  of  the  Code 
of  Civil  Procedure  it  is  also  provided  when  the  exemptions  of  a 
homestead  shall  continue  after  the  owner's  death,  and  the  extent 
thereof.  If  we  should  hold  that  real  property  purchased  with  pen- 
sion money  remains  exempt  for  the  benefit  of  the  widow  and  infant 
children  after  the  death  of  the  pensioner,  what  limit  shall  be  placed 
upon  such  exemptions?  Would  the  exemptions  cease  at  the  death 
of  the  widow  and  on  the  children  arriving  at  the  age  of  21  years? 
If  it  is  the  intention  of  the  Legislature  to  e:Aend  exemptions  of  real 
property  purchased  with  pension  money  beyond  the  death  of  the 
pensioner,  it  should  be  so  expressly  stated,  and  provision  should  be 
made  for  giving  notice  thereof.  We  are  of  the  opinion  that  the  real 
property  of  the  decedent  in  this  case  was  not,  at  the  time  of  the 
filing  of  the  petition,  exempt  from  levy  and  sale  by  virtue  of  an  ex- 
ecution, and  that  the  Surrogate's  Court  had  jurisdiction  of  the  sub- 
ject-matter of  the  proceeding.  Matter  of  Liddle,  35  Misc.  Rep. 
173,  71  N.  Y.  Supp.  474;  Beecher  v.  Barber,  6  Dem.  Sur.  129. 

We  are  also  of  the  opinion  that  the  heirs  at  law  of  the  decedent 
should  not  now  be  allowed  to  assert  the  exemption  even  if  said 
section  1393  is  construed  to  include  an  exemption  extending  beyond 
the  death  of  the  pensioner.  The  exemption,  in  any  event,  is  not 
specific  and  absolute,  but  dependent  upon  a  determination  that  the 
real  property  was  purchased  with  pension  money.  It  is  necessary 
to  determine  such  fact  in  the  proceeding.  The  jurisdiction  of  the 
Surrogate's  Court  is  dependent  upon  many  facts,  such  as  the  ex- 
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istence  of  unpaid  debts  against  the  decedent,  which  must  be  de- 
termined by  the  court  Farrington  v.  King,  1  Brad.  Sur,  182.  It 
is  important  for  the  protection  of  innocent  purchasers  and  the  se- 
curity of  titles  to  real  property  that,  if  exemptions  may  extend  be- 
yond the  life  of  a  pensioner,  the  fact  upon  which  such  exemption 
depends  be  determined  at  the  earliest  possible  moment,  and  in  the 
first  proceeding  relating  thereto  when  such  exemption  can  be  as- 
serted. It  has  been  determined  by  a  court  having  jurisdiction  of 
the  persons  of  the  heirs  at  law  of  the  decedent  that  the  real  prop- 
erty in  question  was  subject  to  sale  by  virtue  of  title  6  of  chapter 
18  of  the  Code  of  Civil  Procedure.  The  widow  and  heirs  at  law 
had  an  opportunity  to  assert  the  claimed  exemption,  and  failed  to 
do  so,  and  an  innocent  purchaser  at  a  public  sale  pursuant  to  a  de- 
cree of  the  court  has  accepted  and  paid  for  a  deed  thereof,  and  €he 
parties  to  the  proceeding  should  not  now,  in  a  collateral  action,  be 
allowed  to  deny  his  title. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs.    All  concur. 


(46  Misc.  Rep.  82S.) 

SMITH  et  al.  y.  O'BRIEN,  Sheriff. 

(Supreme  Court,  Trial  Term,  New  York  County.    February,  1905.) 

1.  LiXN— REPAIBB  to  PEBSONAIiTT. 

The  Hen  given  by  Laws  1897,  p.  032,  c.  418,  |  70,  for  work  done  and 
materials  famished  In  repairing  personal  property  at  the  request  of  the 
owner,  is  lost  on  snrrendor  of  possession  of  the  property  by  the  one  claim- 
ing the  lien. 

[Ed.  Note.— For  cases  in  point,  see  vol.  6,  Gent  Dig.  Bailment,  §  84.] 

2.  Sake— Control  bt  Ownkb. 

The  keeper  of  a  garage,  in  the  absence  of  statute,  has  no  lien  for  amount 
due  for  repairs  and  supplies  for  an  automobile  kept  there,  where  the 
owner  exercised  the  right  to  use  it  at  his  pleasure. 

S.  Wabehoxtsb  Lien— Automobile  Gabaob. 

The  keeper  of  a  garage  has  no  warehouse  lien  on  an  automobile,  kept 
at  the  garage,  which  the  owuer  used  at  its  pleasure,  it  not  having  been 
stored  within  Laws  1897,  p.  033,  c.  418,  |  73. 

Action  by  Albert  D.  Proctor  Smith  and  Carlton  Ray  Mabley 
af^fainst  William  J.  O'Brien,  sheriff  of  the  county  of  New  York. 
Complaint  dismissed.     Affirmed  92  N.  Y.  Supp.  1146. 

Fletcher,  McCutchen  &  Brown,  for  plaintiffs. 
Robert  D.  Murray,  for  defendant. 

CLARKE,  J.  This  action  is  submitted  to  the  court,  a  jury  being 
waived,  upon  the  pleadings  and  an  agreed  statement  of  facts.  The 
action  is  against  a  former  sheriff,  and  alleges  a  conversion,  and  de- 
mands damages  in  the  sum  of  $340.38. 

The  agreed  statement  sets  forth  that  plaintiffs  were  engaged  in 
the  business  of  buying,  selling,  storing,  and  repairing  automobiles 
for  hire ;  that  they  maintained  a  garage  in  this  city  where  automo- 
biles were  cleaned,  repaired,  and  kept  in  proper  condition  and  stored 
for  owners;  that  between  the  25th  of  April,  1902,  and  the  3d  of 
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November,  1902,  the  plaintiffs  kept  in  their  garage  an  atttomobilc 
belonging  to  one  Perry ;  and  that  daring  said  period,  at  his  request, 
they  performed  certain  work,  labor,  and  aenriecs  upon  said  auto- 
mobile, and  furnished  materials  for  the  repair  and  alteration  there- 
of, in  a  way  which  enhanced  the  value  of  the  same,  which  work, 
labor,  services,  and  materials  were  reasonably  woclli  the  sum  of 
$270.38,  no  part  of  which  has  been  paid.  For  the  keep  a«d  care  of 
his  automobile  in  their  garage  Perry  ag^reed  to  pay  to  plaintiffs  $20 
per  month,  and  on  the  15th  day  of  November,  1902,  Perry  was  in 
arrears  in  his  monthly  payments  for  August,  September,  and  Octo- 
ber, and  that  portion  of  November  which  had  expired-  Daring  the 
times  Perry  kq>t  his  automobile  at  plaintiffs'  garage  he  removed  it 
from  the  garage,  operating  and  enjoying  its  use  from  time  to  time 
at  his  pleasure.  On  November  3,  1^2,  defendant,  as  sheriff,  re- 
ceived an  execution  in  an  action  in  favor  of  plaintiffs,  in  which  ac- 
tion one  Edson  was  plaintiff  and  said  Perry  was  defendant,  and  on 
the  same  day  levied  the  execution  upon  Perry's  automobile  in  plain- 
tiffs' garage.  The  deputy  sheriff  placed  a  keeper  in  charge  of  the 
automobile.  Between  that  time  and  the  16th  of  November,  1902, 
plaintiffs  notified  the  deputy  sheriff  that  they  had  a  claim  or  lien 
upon  such  automobile  for  storage,  and  for  work,  labor,  and  serv- 
ices and  materials  furnished,  and»  for  the  purpose  of  giving  notice 
of  such  claim  or  lien,  locked  the  forward  and  rear  wheels  with  a 
padlock  and  chain,  and  that  thereafter  said  padlock  and  chain  were 
taken  off  by  a  representative  of  the  sheriff.  The  sheriff's  keeper  re- 
mained constantly  in  charge  of  the  automobile  in  the  plaintiffs' 
garage  until  November  15,  1902.  The  sheriff  advertised  the  auto- 
mobile for  sale  on  November  14, 1902,  and  sold  it  at  pabiic  auction 
to  the  highest  bidder.  On  November  24,  1902,  the  claim  of  plain- 
tiffs to  said  automobile  under  their  lien  was  tried  before  a  sheriff's 
jury,  who  rendered  a  verdict  for  plaintiffs.  * 

Plaintiffs  claim :  First,  an  artisan's  lien  to  the  extent  of  $270.38. 
Section  70  of  the  Hen  law  (Laws  1897,  p.  532,  c  418)  provides : 

''A  person  who  makes,  alters,  repairs,  or  in  anj  way  eidtianoes  the  value  of 
an  article  of  personal  property,  at  the  request  or  with  the  oaosent  at  the 
owner,  has  a  lien  on  such  article,  while  lawfully  in  possession  thereof,  for 
his  reasonable  charges  for  the  work  done,  azul  materials  fsmished,  and  may 
retain  possession  thereof  until  such  charges  are  pald.^ 

This  is,  in  effect,  declaratory  of  the  common  law.  It  is  clear  that 
a  lien  is  a  right  of  detainer,  and  that  it  is  dependent  upon  possesr 
sion.  The  "tacts  do  not  sustain  the  claim  of  possession  tmder  a 
claim  of  an  artisan's  lien.  The  automobile  had  not  been  continu- 
ously held  by  plaintiffs  for  the  purpose  of  securing  the  payment  of 
the  amount  due  for  the  repairs  and  supplies.  On  the  contrary, 
"during  the  times  Perry  kept  his  automobile  at  plaintiffs'  garage  he 
removed  it  from  the  garage,  operating  and  enjoying  its  use  from 
time  to  time  at  his  pleasure."  It  is  clear  to  me  that  the  credit  must 
be  held  to  have  been  given  to  the  owner  as  a  personal  credit,  and 
that  no  lien  can  be  held  to  have  attached.  The  garage  is  the  mod- 
ern substitute  of  the  ancient  livery  stable,  and  it  was  always  the 
common  law  that  the  livery  stable  keeper  had  no  lien,  because  the 
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owner  had  and  exercised  tlie  right  of  use  of  the  horse  kept,  and  so 
the  continuous  possession  was  destroyed.  As  said  by  Chief  Justice 
Best  in  Bevan  v.  Waters,  3  Car.  &  Payne,  520: 

••There  is  no  Hen,  because  the  horse  Is  subject  to  the  control  of  Its  owner, 
and  may  be  taken  out  by  him;  and  the  flnst  time  It  goes  away  there  la  an 
end  of  ttie  Hen." 

In  Grinnell  v.  Cook,  3  Hill,  491,  88  Am.  Dec.  663,  the  court  said: 

••If  the  owner  gets  the  inroperty  into  his  hands  without  fraud,  the  lien  Is  at 
an  end,  and  it  will  not  be  revived  by  the  return  of  the  goods." 

So  in  Jackson  v.  Cummins,  5  Mees  ft  Wels.  342,  in  the  case  of 
milch  cows,  Parke,  B.,  said: 

••From  the  very  nature  of  the  subject-matter,  the  owner  Is  to  have  posses- 
sion of  them  during  the  time  of  milking,  which  establishes  that  it  was  not 
Intended  that  the  agister  was  to  have  the  entire  possession  of  the  thing  balled. 
•  •  •  This  claim  of  lien  is  therefore  Inconsistezit  with  the  necessary  en- 
Joymoit  of  the  property  by  tee  owner.** 

So  in  McFarland  v.  Wheeler,  26  Wend.  474,  it  was  held : 

••The  right  and  exercise  of  occasional  control  and  possession  by  the  owner 
must  terminate  any  lien." 

So  clearly  has  it  been  established  that  this  interruption  of  pos- 
session destroyed  the  lien  that  the  Legislature  passed  a  statute  for 
the  purpose  of  bringing  livery  stable  keepers  within  the  protection 
of  the  lien  law.  The  garage  keeper  is  like  unto  the  livery  stable 
keeper,  but  he  comes  not  within  the  language  of  the  statute: 

••A  person  keeping  a  Uvery  stable,  or  boarding  stable  for  animals,  or  pas- 
turing or  boarding  one  or  more  animals,  or  who  la  eonnectiOB  therewith  keeps 
Off  stores  any  wagon,  truck,"  etc 

As  the  livery  stable  keeper  did  not  come  within  th«  common  law» 
neither  does  the  garage  keeper,  and  he  is  not  to  be  put  under  a  stat- 
ute providing  for  the  keep  of  animals,  hut  must  have  a  statute  of 
his  own  if  he  is  to  have  a  lien. 

Second.  Plaintiffs  claim  they  are  to  have  a  lien  for  storage  as 
warehousemen.  But  again  the  same  course  of  reasoning  prevents, 
because,  while  they  may  have  kept  a  storage  place,  this  automobile 
was  not  stored  within  the  meaning  of  the  lien  law,  being  continu- 
ously or  occasionally  upon  the  road  at  its  owner's  pleasure ;  and  the 
right  so  to  use  it  destroyed  the  possession,  and  demonstrated  that 
the  credit  was  g^ven  to  the  owner,  and  not  the  goods.  Complaint 
dismissed,  with  costs. 

Complaint  dismissed,  with  costs. 


McGARG  V.  BURB. 
(Supreme  Court,  AppeUate  Dlvlslont  Third  Department.    Jane  29,  1905.) 

1.  JUSTTGBB  0»  THE  PeaCK— CRIMINAL  PbOCESS— PULCE  OF  RETUEN. 

Laws  1899,  p.  520,  c.  275,  S  35,  glree  justtcea  of  the  peace  of  a  certain 
dty  the  same  powers,  dntles,  and  jurisdiction,  except  In  criminal  cases, 
as  justices  of  towns.  Code  Cr.  Proc.  S  56,  gives  county  courts  of  special 
sessions  exclusive  jurisdiction  to  determine  charges  of  cruelty  to  animals. 
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Pen.  Ck>de.  |  655,  declares  crnelty  to  animals  a  misdemeanor.  Ck>de  Cr. 
Proc.  §  151,  requires  a  warrant,  issued  by  a  justice  upon  complaint,  to  di- 
'  rect  that  defendant  be  brought  before  the  magistrate  issuing  the  same,  or, 
if  the  offense  was  committed  within  another  town  and  is  one  which  a  court 
of  special  sessions  has  jurisdiction  to  try,  it  must  direct  that  defendant  be 
brought  before  a  magistrate  of  the  town  in  which  the  offense  was  commit- 
ted. Held,  that  a  complaint  charging  cruelty  to  animals  committed  in  an- 
other town  did  not  authorize  a  justice  of  the  city  in  question  to  make 
a  warrant  for  the  arrest  of  accused  returnable  to  himself. 

2.  False  Ikpbisoniobnt— Liabclity  of  Justiob— Issuance  of  Void  Pbooess. 
Since  the  warrant  was  in  excess  of  the  justice's  jurisdiction  to  issue, 
and  was  void,  the  act  of  the  justice  in  trying,  sentencing,  and  imprison- 
ing the  accused  upon  such  warrant  over  the  latter's  objection  to  the  jus- 
tice's want  of  jurisdiction,  constituted  false  iihprisonment,  for  which 
the  justice  was  civilly  liable  in  damages  notwithstanding  his  Judicial 
position. 

8.  Same. 

Nor  did  the  fact  that  Ck)de  Or.  Proc.  §  164,  requires  the  person  execut- 
ing the  warrant  to  take  accused  to  the  nearest  accessible  magistrate,  if 
the  magistrate  of  the  town  before  whom  defendant  is  directed  to  be 
taken  is  absent  or  unable  to  act,  and  thus  would  have  given  the  justice 
jurisdiction  to  try  the  accused  under  certain  conditions,  give  him  juris- 
diction over  the  accused  in  the  case  specified,  so  as  to  exempt  him  from 
civil  liability. 

Houghton  and  Chester,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  Fulton  County. 

Action  by  John  McCarg  against  John  W.  Burr.  From  a  judg- 
ment for  plaintiff,  and  from  an  order  denying  a  new  trial,  defendant 
appeals.    Affirmed. 

The  defendant  was,  in  1901,  a  justice  of  the  peace  of  the  city  of  Gloversville. 
Upon  the  29th  day  of  July,  1901,  he  issued  a  warrant  for  the  arrest  of  the 
plaintiff  herein  upon  an  information  and  depositions  charging  a  violation  of 
section  665  of  the  Penal  Ck>de  at  the  town  of  Mayfleld,  Fulton  county,  N.  Y., 
to  wit,  cruelty  to  animals,  which  offense  is  enumerated  as  subdivision  27  of 
section  66,  Code  of  Criminal  Procedure.  The  warrant  required  that  the  plain- 
tiff be  brought  before  the  defendant,  as  said  justice.  Under  said  warrant 
the  plaintiff  was  arrested  and  arraigned  before  said  justice  upon  the  30th  day 
of  July,  1901.  He  was  informed  of  his  right  to  employ  counsel,  and  the  case 
was  adjourned  by  the  court,  to  permit  the  defendant  to  procure  counsel,  to 
the  10th  day  of  August,  1901,  and  the  defendant  remanded  to  the  custody  of 
an  officer.  On  August  10,  1901,  the  plaintiff  appeared  with  his  counsel,  who, 
at  the  opening  of  the  court,  objected  to  any  further  proceedings,  and  moved 
for  his  discharge  upon  the  grounds,  among  others,  that  as  the  crime  was  com- 
mitted in  the  town  of  Mayfleld,  Fulton  county,  the  court  was  without  juris- 
diction, and  that  the  warrant  was  fatally  defective  in  that  it  did  not  contain 
the  dlr^tion  required  by  section  151  of  the  Code  of  Criminal  Procedure,  viz., 
"that  the  defendant  be  brought  before  a  magistrate  of  the  town  in  which  the 
offense  was  committed."  These  objections  were  overruled.  The  jury  was 
impaneled,  the  plaintiff  was  tried  and  found  guilty,  and  an  adjournment  was 
taken  until  the  14th  day  of  August,  1901,  for  the  purpose  of  pronouncing  sen- 
tence. Upon  said  date  the  plaintiff  appeared,  and  again  renewed  his  objec- 
tion to  the  jurisdiction  of  the  court  The  defendant  sentenced  the  plaintiff 
to  pay  a  fine  of  $25,  and  be  imprisoned  in  the  Fulton  county  jail  not  exceed- 
ing 25  days  in  default  of  the  payment  thereof.  An  appeal  from  said  convic- 
tion was  taken  upon  the  14th  day  of  August,  1901,  to  the  Fulton  County  Court, 
which  conviction  was  thereafter  reversed  by  said  court.  Thereafter,  and  upon 
the  5th  day  of  February,  1903,  this  action  was  brought  to  charge  the  defendant 
for  damages  for  false  imprisonment  The  jury  rendered  a  verdict  in  favor  of 
the  plaintiff  for  the  sum  of  $175  and  costs,  and  judgment  was  thereafter  en- 
tered for  the  sum  of  $279.58.    A  motion  was  made  for  a  new  trial,  which  was 
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denied,  and  from  this  Judgment,  and  this  order  denying  the  motion  for  a  new 
trial,  this  appeal  has  been  taken. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

N.  H.  Anibal,  for  appellant. 
Eugene  D.  Scribner,  for  respondent. 

SMITH,  J.  The  charter  of  the  city  of  Gloversville  (chapter  275,. 
p.  600,  of  the  Laws  of  1899)  provides  for  the  election  of  two  justices 
of  the  peace,  and  by  section  35  of  that  act  it  is  provided  that : 

"The  jasticeB  of  the  peace  of  the  city  of  Gloversville  shall  have  the  same 
power,  duties  and  Jurisdiction,  the  same  fees  and  compensations,  and  be  sub- 
ject to  the  same  liabilities  as  if  the  ci^  of  Gloversville  were  a  town  in  the 
county  of  Fulton,  and  they  were  Justices  of  the  peace  thereof;  except  that 
they  shall  have  no  Jurisdiction  in  any  criminal  action  or  proceeding  or  special 
proceeding  of  a  criminal  character,  other  than  a  bastardy  proceeding,  for  or 
on  account  of  any  offense  committed  or  charged  to  have  been  committed  with- 
in said  city,  except  as  otherwise  provided  herein  in  the  case  of  the  absence 
or  inability  or  disability  of  the  recorder." 

By  section  66  of  the  Code  of  Criminal  Procedure  courts  of  special 
sessions  are  given  exclusive  jurisdiction  to  hear  and  determine 
charges  of  misdemeanors  committed  within  their  respective  coun- 
ties in  certain  cases,  among  which  is  specified  cruelty  to  animals 
or  children.  By  section  656  of  the  Penal  Code  a  person  is  declared 
guilty  of  a  misdemeanor  who  cruelly  beats  or  unjustifiably  injures 
an  animal,  whether  belonging  to  himself  or  to  another.  By  section 
161  of  the  Code  of  Criminal  Procedure  is  provided  the  form  of  a 
warrant  to  be  issued  by  a  justice  upon  a  complaint.  In  that  section 
it  is  provided : 

'*The  warrant  must  direct  that  the  defendant  be  brought  before  the  magis- 
trate issuing  the  warrant,  or  if  the  offense  was  committed  in  another  town, 
and  is  one  which  a  court  of  special  sessions  has  Jurisdiction  to  try,  or  which 
a  magistrate  has  Jurisdiction  to  hear  and  determine,  he  must  direct  that  the 
defendant  be  brought  before  a  magistrate  of  the  town  in  which  the  offense 
was  committed." 

The  complaint  presented  to  the  defendant  showed  sufficient  cause 
for  the  issuing  of  a  warrant  for  the  arrest  of  the  plaintiff.  The  war- 
rant, however,  made  returnable  to  himself,  was  clearly  in  excess  of 
his  authority,  and  in  violation  of  the  provisions  of  the  Code  of 
Criminal  Procedure.  The  offense  having  been  committed  in  the 
town  of  Mayfield,  and  not  within  the  city  of  Gloversville,  the  war- 
rant should  have  been  made  returnable  to  a  justice  of  the  peace 
within  the  town  of  Mayfield.  Upon  this  warrant,  issued  without 
authority,  the  plaintiff  was  brought  before  the  defendant,  and,  al- 
though objecting  to  the  jurisdiction  of  the  defendant,  was  tried, 
convicted,  and  imprisoned  by  sentence  which  defendant  pronounced. 
He  has  been  deprived  of  his  liberty  by  process  issued  by  the  defend- 
ant without  authority,  and  which  was  void.  For  this  unlawful 
imprisonment  the  defendant  is  clearly  liable,  unless  he  be  excused 
by  reason  of  his  judicial  position,  and  because  his  act  in  issuing  the 
warrant  was  a  judicial  act,  for  liability  for  which  the  law,  thr^vgh 
public  policy,  exempts  a  public  officer. 
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In  Bigelow  v.  Stearns,  19  Johns.  39,  10  Am.  Dec.  189,  the  headnotc 

reads : 

"If  a  court  of  limited  jurisdiction  issues  process  wbldi  is  illegal,  or  if  a 
court,  whether  its  Jurisdiction  be  limited  or  not,  holds  cognizance  of  a  cause 
without  having  gained  Jurisdiction  of  the  person  of  the  defendant  by  having 
him  before  them  in  the  manner  required  by  law,  the  proceedings  are  void. 
And,  in  the  case  of  a  limited  and  special  jurisdiction,  the  magistrate  attempt- 
ing to  enforce  a  proceeding  founded  on  any  judgment,  sentence,  or  conviction 
in  such  a  case  is  a  trespasser.  Whenever  a  new  power  is  conferred  on  a  Jus- 
tice of  the  peace,  he  must  proceed  in  the  mode  prescribed  by  the  statute. 
Where  the  act  for  suppressing  immorality,  which  authorizes  a  Justice  to  con- 
vict for  offenses  against  the  statute,  requires  him  to  cause  the  party  to  be 
brought  before  him,  and  upon  proof,  etc.,  to  convict  him  in  the  manner  pre- 
scribed, held,  that  the  juatlce  could  not,  on  the  return  of  the  precept  or  sum- 
mons personally  served,  proceed  to  hear  the  proofs  and  convict  the  party, 
who  had  failed  to  appear,  without  having  him  brought  before  him." 

In  Reynolds  v.  Orvis,  7  Cow.  269,  the  defendants,  as  justices  of 
the  peace,  had  issued  a  warrant,  and  had  delivered  it  to  a  justice  of 
a  town  other  than  that  in  which  the  plaintiff,  a  claimed  pauper,  re- 
sided. The  plaintiff  was  arrested  and  brought  before  the  justices, 
who  examined  him  and  made  the  order  of  removal,  which  was  exe- 
cuted. By  1  Rev.  Laws,  p.  280,  §  7,  a  warrant  for  the  examination 
of  a  pauper  might  be  directed  to  the  constable  of  the  county  where 
the  pauper  resided.  But  it  could  only  be  executed  by  a  constable 
of  the  town  where  the  pauper  resided.  In  that  case  it  was  held  that 
while  the  justices  had  authority  to  issue  the  warrant,  because  they 
delivered  it  to  a  constable  of  a  town  other  than  that  in  which  the 
pauper  resided,  and  proceeded  upon  an  arrest  made  by  such  consta- 
ble of  such  other  town,  they  were  liable  for  the  false  imprisonment. 
It  was  there  held  that  the  justices  had  no  jurisdiction  of  the  process 
and  of  the  person  of  the  defendant,  and  that  the  matter  was  coram 
non  judice,  and  the  acts  of  the  justices  therein  were  held  to  be  un- 
lawful, and  to  constitute  a  false  imprisonment  of  the  plaintiff.  In 
the  opinion  in  that  case  it  is  said: 

"The  doctrine  advanced  is  supported  by  the  case  of  Bigelow  v.  Stearns,  19 
Johns.  39,  10  Am.  Dec.  189.  It  is  there  laid  down  that  if  a  court  of  limited 
Jiu*i6diction  issues  process  which  is  illegal,  or  if  a  court  whether  its  juris- 
diction be  limited  or  not,  holds  cognizance  of  a  cause  without  having  gained 
jurisdiction  of  the  person  of  the  defendant  by  having  him  before  them  in  the 
manner  required  by  law,  the  proceedings  are  void.  In  that  case  Chief  Justice 
Spencer  observed :  *!  consider  it  perfectly  well  settled  that,  to  Justify  an  In- 
ferior magistrate  in  committing  a  parson,  he  must  have  Jurisdiction,  not  only 
of  the  subject-matter  of  the  complaint,  but  also  of  the  process  and  the  person 
of  the  defendant'  *' 

In  Blythe  v.  Tompkins,  reported  2  Abb.  Prac.  468,  Judge  Bal- 
com,  at  Special  Term,  held : 

"A  Justice  of  the  peace  acts  minfsteriaWy  in  issuing  and  delivering  a  crim- 
inal warrant  to  an  ofllcer  to  be  executed.  If  such  a  warrant  is  not  valid  on 
its  face,  the  justice  who  issues  and  the  officer  who  executes  It  are  liable  for 
assault  and  battery  and  false  imprisonment  at  the  suit  of  the  person  arrested 
upon  it" 

.  It  is  undoubtedly  true  that,  for  an  error  of  judgment  in  per- 
forming a  judicial  act,  a  judicial  officer  is  not  responsible  civilly. 
For  an  erroneous  determination  that  the  facts  stated  in  a  complaint 
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are  sufficient  to  constitute  a  crime,  he  is  exempt  from  liability, 
because  the  act  is  judicial.  If,  however,  the  facts  be  stated  only 
upon  information  and  belief,  it  is  held  that  that  is  not  a  statement  of 
facts- sufficient  to  call  for  the  exercise  of  judicial  judgment,  and  for 
the  issuance  of  a  warrant  upon  such  complaint  a  justice  is  held 
liable  in  a  civil  action.  McKelvey  v.  Marsh,  63  App.  Div.  369,  71 
N.  Y.  Supp.  541. 

The  cases  are  not  entirely  in  accord  in  defining  the  border  line 
beyond  which  a  judicial  officer  cannot  go  without  subjecting  himself 
to  civil  liabifity.  Some  confusion  has  arisen  also  in  the  statement  of 
the  law  as  applied  to  actions  against  the  judicial  officer,  and  as  afH 
plied  to  actions  against  the  executive  officer  who  executes  the  war- 
rant which  the  judicial  officer  issues.  It  may  be,  if  in  certain  cases 
this  justice  had  authority  to  issue  this  warrant  returnable  to  himself 
for  an  offense  committed  in  the  town  of  Mayfield,  then  his  fail- 
ure properly  to  determine  that  this  was  such  a  case  does  not  render 
him  civilly  liable.  See  Hoose  v.  Sherrill,  16  Wend.  33.  Such  an 
act  would  seem  to  be  held  to  be  a  judicial  determination,  from  lia- 
bility for  which  he  is  exempted.  Also,  if  the  jurisdiction  were  once 
obtained  of  the  subject-matter  and  of  the  defendant,  a  mistake  as 
to  the  extent  of  the  jurisdiction  has  been  held  to  be  a  mistake  for 
which  the  judicial  officer  is  not  liable.  Austin  v.  Vrooman,  128 
N.  Y.  233,  28  N.  E.  477,  14  L.  R.  A.  138.  In  analogy  with  the  rule 
held  in  this  case,  it  is  strongly  urged  that,  inasmuch  as  a  complaint 
was  presented  sufficient  to  authorize  the  defendant  to  act,  his  error 
in  determining  the  nature  of  the  warrant  which  he  should  issue,  or 
where  it  should  be  returnable,  must  be  deemed  a  judicial  act.  The 
same  argument,  however,  might  have  been  made  in  the  case  of 
Reynolds  v.  Orvis,  cited.    There,  upon  a  sufficient  complaint,  the 

? roper  warrant  was  issued,  but  delivered  to  the  wrong  constable, 
lie  determination  by  the  justices  of  what  constable  should  execute 
the  warrant  was  certainly  no  less  a  judicial  determination  than  the 
determination  as  to  where  the  warrant  should  be  made  returnable. 
The  justices  were  there  held  liable  civilly  as  for  false  imprisonment. 
This  case  has  been  often  cited  and  never  discredited,  and,  in  the  ab- 
sence of  authorities  holding  the  contrary  rule,  should,  upon  the 
principle  of  stare  decisis,  govern  our  determination  of  this  appeal. 

The  defendant  urges  that  this  is  a  judicial  act,  because  under  sec- 
tion 164  of  the  O^de  of  Criminal  Procedure,  if  the  magistrate  of  the 
town  before  whom  the  defendant  is  directed  to  be  taken  is  absent 
or  unable  to  act,  the  person  executing  the  warrant  is  required  to 
take  him  to  the  nearest  accessible  magistrate.  His  argument,  as  I 
understand  it,  is  that,  because  under  certain  conditions  the  defend- 
ant would  have  jurisdiction  to  try  this  case,  the  imprisonment  un- 
der the  warrant  made  returnable  to  himself  created  no  civil  lia- 
bility against  him.  The  difficulty  with  his  argument  lies  in  the  fact 
that  while,  in  case  of  the  incapacity  or  absence  of  the  magistrate  of 
the  town  in  which  the  crime  was  committed,  the  constable  might 
under  some  circumstances  have  been  authorized  to  bring  the  plain- 
tiflF  before  the  defendant  for  trial,  there  is  no  authority  to  which  I  am 
referred  which  authorized  the  defendant  to  issue  his  warrant  return- 
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able  before  him  for  this  crime  committed  in  the  town  of  Mayfield- 
The  warrant,  then,  unauthorized  by  law,  never  gave  to  the  defend- 
ant jurisdiction  over  the  plaintiff.  The  proceedings  were  coram 
non  judice,  and  the  defendant  must  be  held  civilly  liable  for  the 
imprisonment  which  he  has  wrongfully  caused. 

The  judgment  should  be  affirmed. 

Judgment  and  order  affirmed,  with  costs.  All  concur,  except 
HOUGHTON  and  CHESTER,  JJ.,  who  dissent. 

HOUGHTON,  J.  (dissenting).  I  think  this  judgment  should  be 
reversed,  instead  of  affirmed. 

The  defendant,  as  magistrate,  had  jurisdiction  to  issue  the  war- 
rant in  the  first  instance.  The  sufficiency  of  the  information  laid 
before  him,  that  the  defendant  had  committed  the  crime  of  cruelty 
to  animals  in  the  town  of  Mayfield,  which  was  within  his  county,  is 
not  questioned.  His  jurisdiction  as  justice  of  the  peace  extended, 
so  far  as  issuing  the  warrant  was  concerned,  throughout  his  county. 
Subject  to  the  power  of  removal,  a  court  of  special  sessions  has  ex- 
clusive jurisdiction  to  hear  and  determine  the  crime  of  cruelty  to 
animals.  Code  Cr.  Proc.  §  56,  subd.  27.  The  failure  of  the  warrant 
to  direct  that  the  defendant,  when  arrested,  be  taken  before  the 
nearest  magistrate  of  the  town  in  which  the  crime  was  committed, 
did  not,  I  think,  render  the  warrant  void.  It  was  a  mere  irregular- 
ity. It  was  sufficient  to  protect  the  officer  making  the  arrest.  If 
the  defendant  had  in  fact  been  taken  before  the  nearest  magistrate 
of  his  town  and  there  tried  and  convicted,  I  apprehend  he  could  not 
have  reversed  his  conviction  because  of  this  omission  in  the  warrant. 
The  requirement  of  section  699  of  the  Code  of  Criminal  Procedure, 
that  when  a  defendant  is  brought  before  a  magistrate  the  charge 
against  him  must  be  distinctly  read  and  he  must  be  required  to 
plead  thereto,  is  as  mandatory  and  vital  to  the  interests  of  a  person 
charged  with  crime  as  is  the  requirement  of  section  151  as  to  de- 
fendant being  taken  before  the  nearest  magistrate  of  the  town  in 
which  the  crime  was  committed ;  and  yet,  where  the  charge  was  not 
read  or  reduced  to  writing,  it  was  held  that  the  judgment  of  convic- 
tion was  not  void  because  of  such  omission.  People  v.  Carter^  88 
Hun,  304,  24  N.  Y.  Supp.  764.  The  defendant,  as  magistrate,  having 
jurisdiction  of  the  subject-matter,  and  the  warrant  not  being  void, 
but  voidable  only,  the  false  imprisonment,  if  any,  was  the  result 
of  compelling  the  plaintiff,  as  defendant  in  the  criminal  action,  to 
.submit  to  trial  before  himself,  and  the  pronouncing  of  the  judgment 
of  conviction  against  him. 

Conceding  that  the  defendant  had  no  jurisdiction  to  hear  and  de- 
termine the  criminal  charge,  it  seems  to  me  that  his  determination 
that  he  had  was  simply  a  judicial  error,  for  which  no  action  will 
lie.  I  can  see  no  difference  in  principle  between  this  case  and  that 
of  Austin  V.  Vrooman,  128  N.  Y.  229,  28  N.  E.  477,  14  L.  R.  A.  138. 
In  that  case  plaintiff  was  charged  with  supplying  diluted  milk  to 
a  butter  manufactory.  When  arraigned  before*  the  defendant  as 
magistrate,  he  pleaded  not  guilty,  waived  examination,  and  offered 
to  give  bail  to  the  grand  jury.    This  was  a  privilege  which  he  had, 
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and  upon  doing  which  the  magistrate  was  divested  of  further  juris- 
diction. The  magistrate,  however,  refused  bail,  and  proceeded  to 
try  tfie  plaintiff,  and  sentenced  him  to  imprisonment.  This  con- 
viction was  reversed  on  the  ground  that  the  magistrate  should 
have  accepted  bail  and  have  proceeded  no  further.  An  action  for 
false  imprisonment  was  brought.  It  was  held  that  the  magistrate 
erred  in  further  proceeding  with  the  cause,  but  that  it  was  an  error 
in  a  judicial  determination  made  in  a  case  of  which  he  had  juris- 
diction, and  that  he  was  protected  from  a  civil  action  with  respect 
to  it.  So,  in  the  case  at  bar,  the  defendant  magistrate  had  juris- 
diction of  the  subject-matter  and  of  the  person  of  the  plaintiff,  to 
the  extent,  at  least,  in  case  he  was  brought  before  him,  to  direct 
that  the  officer  take  him  before  the  nearest  magistrate  of  the  town 
of  Mayfield.  If  this  had  been  done,  the  plaintiff  would  have  had 
no  cause  for  complaint.  Instead,  the  defendant  judicially  deter- 
mined that  he  had  jurisdiction  to  hear  the  case.  This  was  error, 
but  no  greater  than  the  error  in  the  case  above  cited,  where  the 
magistrate  was  divested  of  jurisdiction  because  of  the  offer  to  give 
bail  to  appear  before  the  grand  jury.  In  both  instances  there  was 
no  jurisdiction  to  hear  and  determine  the  case,  but  the  determination 
of  whether  or  not  there  was,  was  a  judicial  determination,  for  an 
erroneous  decision  of  which  no  liability  arises. 

The  case  of  Reynolds  v.  Orvis,  7  Cow.  269,  is  clearly  distinguish- 
able from  the  present  one,  in  that  it  was  there  held  that  the  arrest 
was  upon  a  void  process  because  not  properly  executed.  Here  the 
process  was  not  void,  but  only  irregular;  hence  the  judgment  was 
erroneous,  and  should  be  reversed. 

CHESTER,  J.,  concurs  in  the  opinion  of  HOUGHTON,  J. 


WEED  V.  FIRST  NAT.  BANK  OP  SARATOGA  SPRINGS  et  al. 
(Supreme  Court,  Appellate  DiTlsion,  Third  D^artment    June  29,  1906.) 

Pleading— Defective  Pleadings— Misjoin deb  of  Aotionb— Reueot. 

Wbere  plaintiflf  claims  that  his  complaint  states  but  a  single  cause  of 
action,  defendants'  remedy,  in  case  they  claim  that  plaintiff  has  improp- 
erly united  different  causes  of  action  which  should  have  been  separately 
stated,  is  by  demurrer,  and  not  by  motion  to  compel  plaintiff  to  state  his 
causes  of  action  separately. 

[Ed.  Note. — For  cases  in  point,  see  vol.  39,  Cent  Dig.  Pleading,  {{  435, 
1194.] 

Appeal  from  Special  Term,  Saratoga  County. 

Action  by  William  R.  Weed,  for  himself  and  all  other  stockhold- 
ers, etc.,  against  the  First  National  Bank  of  Saratoga  Springs  and 
others.  From  an  order  requiring  plaintiff  to  serve  an  amended  com- 
plaint, and  state  separately  his  causes  of  action,  plaintiff  appeals. 
Reversed. 

The  action  is  brought  by  the  plaintiff  to  compel  the  defendants,  who  were 
directors  of  the  First  National  Bank  for  a  number  of  years  prior  to  1904,  to 
pay  over  to  the  corporation  moneys  claimed  to  have  been  lost  by  their  negli- 
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gence  as  such  dlrectorSv  and  also  tbe  auount  of  several  divldftiiidi  wbicb  were 
paid  under  their  direction  duriug  a  number  of  years  when  there  were  no  sur- 
plus earnings  of  the  bank  out  of  which  said  diridends  could  properly  be 
paid.  Upon  defendants*  motion  plaintiff  has  been  compelled  to  state  separate- 
ly his  causes  of  aetloa,  to  wit,  one  a  cause  of  aetiCA  agaiast  tbe  sereral  di- 
rectors for  their  negligence,  and  ethers  causes  of  actios  against  the  several 
defendants  for  the  different  acts  of  misfeasance  in  directing  the  payment  of 
dividends  without  authority.    From  this  order  the  plaintifE  appeals. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

Swift,  Fttller  &  Cubley  (Theo.  H.  Swift,  of  coimsel),  for  appel- 
lant. 
John  L-  Henning  (Marcus  T.  Hun,  of  counsel),  for  respondents. 

SMITH,  J.  This  complaint  is  claimed  by  the  plaintiff  to  state 
but  one  cause  of  action,  and  that  in  equity,  for  the  reimbursement 
to  the  bank  of  moneys  lost  through  the  wrongful  acts  of  the  di- 
rectors. The  defendants  claim  that  several  causes  of  action  are 
stated,  to  wit,  a  cause  of  action  for  negligence  or  nonfeasance,  and 
several  causes  of  action  for  misfeasance,  claiming  that  a  demand  for 
reimbursement  for  dividends  wrongfully  paid  in  each  of  the  several 
years  constitutes  a  different  cause  of  action. 

Under  the  authorities  we  think  the  order  was  improperly  granted. 
In  O'Brien  v.  Blaut,  5  App.  Div.  223,  39  N.  Y.  Supp.  218,  an  action 
was  brought  by  the  receiver  of  a  bank  against  several  directors  for 
nonfeasance  and  misfeasance,  and  an  order  was  made  compelling 
the  plaintiff  to  separately  state  and  number  the  alleged  causes  of 
action.     It  was  held : 

"That  the  order  was  improper,  in  that  the  plaintiffs  had  been  required  to 
separate  and  separately  state  and  number  the  alleged  diiterent  causes  of  ac- 
tion when  their  theory  of  the  action  was  that  the  plaintiffs  stated  but  a  single 
cause  of  action. 

"That  the  question  whether  the  action  be  maintained  upon  the  plaintiffs* 
theory  of  a  single  cause  of  action  in  equity  was  not  involved  in  the  motion, 
and  was  a  question  whieh  oould  only  be  raised  by  demurrer." 

Williams,  J.,  in  writing  for  the  court,  said : 

"Whether  tbe  action  could  be  maintained  upon  plaintiffs'  theory  of  a  single 
cause  of  action  was  not  involved  in  the  motion,  and  need  not  be  determined 
here.  The  proper  method  of  raising  and  determining  that  question,  if  de- 
tired,  before  the  trial,  was  by  demurrer." 

This  case  has  been  followed  in  the  case  of  Pope  &  Case  v.  Kelly, 
30  App.  Div.  253,  61  N.  Y.  Supp.  567,  where  it  is  held  in  a  somewhat 
similar  case: 

"Where  it  is  fairly  doubtful  whetlier  the  complaint  states  more  than  one 
cause  of  action,  and  the  plaintiff  intends  to  state  but  a  single  one,  a  motion 
of  this  character  should  not  be  granted,  but  the  defendants  should  be  left  to 
their  remedy  by  demurrer.** 

Plaintiff  can  hardly  be  compelled  to  divide  what  he  claims  to 
be  a  single  cause  of  action.  Defendants'  rights  are  in  no  way 
prejudiced  by  a  denial  of  the  motion.  If  they  here  claim  causes  of 
action  to  be  improperly  united,  the  question  can  be  raised  by  demur- 
rer whether  or  not  such  causes  of  action  be  separately  stated  in  the 
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complaint.  It  would  seem  to  be  the  policy  of  the  courts,  under  the 
authorities  cited,  to  refuse  to  require  the  plaintiff  to  separate  in 
parts  what  he  claims  to  be  a  single  cause  of  action. 

The  order  should  therefore  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  denied,  with  $10  costs.    All  concur. 


PBBBY  V.  TILLAQB  OP  POTSDAM. 

(Supreme  Court,  Appellate  Division,  Third  Department    June  29,  1905.) 

1.  AFPSAJ>-QUEaX£ONB    PSBBBlffTABUi. 

On  an  appeal  from  a  judgment,  appellant  can  only  complain  of  errors 
which  are  pointed  out  by  objection  and  exception  to  the  ruling  made,  and 
cannot,  without  having  made  a  motion  for  directed  verdict,  claim  that 
there  was  no  evidence  to  submit  to  the  Jury. 

2.  MnNiciPAL  CoapoBATiows— DEFttcnvB  Sidewalks— INJUBIES— Evidence. 

In  an  action  against  a  village  for  injuries  caused  by  a  defective  side- 
walk, the  admission  of  testimony  that  witness,  shortly  before  the  acci- 
dent, tripped  and  fell  upon  a  loose  plank  in  the  walk  In  question,  was  not 
reversible  error,  where  it  was  not  entirely  clear  where  plaintlil  fell,  and 
the  place  where  witness  fell  was  within  a  short  distance  of  where  plain- 
tiff fell,  and  the  court  charged  the  jury  to  give  no  effect  to  the  testimony 
unless  they  found  that  witness  fell  at  the  place  where  plaintiff  fell. 

[Ed.  Nota — ^For  cases  in  point,  see  vol.  86,  Gent.  Dig.  Mnnicipal  Corpo- 
rations, I  1735.1 

Appeal  from  Trial  Term,  St.  Lawrence  County. 
Action  by  Gertrude  S.  Perry  against  the  village  of  Potsdam. 
From  a  judgment  for  plaintiff,  defendant  appeals.     Affirmed. 

The  action  Is  brought  to  recover  damages  for  an  injury  which  the  plaintiff 
sustained  through  a  walk  claimed  to  have  been  defective  in  the  defendant's 
Tillage.  The  defendant's  trustees  were  claimed  to  have  been  negligent  in 
allowing  the  walk  to  become  out  of  repair.  No  actual  notice  was  shown  of  the 
condition  of  the  walk  prior  to  the  accident,  but  the  want  of  repair  for  a  con- 
siderable time  is  shown  to  have  existed.  The  plaintiff  recovered  a  verdict  of 
$700.  A  motion  for  a  new  trial  was  made  pursuant  to  section  999  of  the 
Code  of  Civil  Procedure,  and  denied.  No  order  was  entered  upon  this  denial 
of  defendant's  motion,  and  the  appeal  here  is  simply  from  the  Judgment. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

A.  X.  Parker,  for  appellant. 
George  A.  Adams,  for  respondent 

SMITH,  J.  Upon  an  appeal  from  a  judgment  the  appellant  can 
only  complain  of  errors  which  are  pointed  out  by  objection  and  ex- 
ception to  the  ruling  made.  Ten  Eyck  v.  Witbeck,  55  App.  Div. 
168,  66  N.  Y.  Supp.  921;  Allen  v.  Corn  Exchange  Bank,  181  N.  Y. 
282,  73  N.  E.  1026.  In  the  case  of  McGrath  v.  Home  Insurance 
Company,  88  App.  Div.  153,  84  N.  Y.  Supp.  374,  and  also  in  the  case 
of  Shotwell  V.  Dixson,  163  N.  Y.  43,  57  N.  E.  178,  the  appeal  to  the 
Appellate  Division  was  both  from  the  judgment  and  from  an  or- 
der denying  a  motion  for  a  new  trial.  In  the  McGrath  Case  the 
opinion,  so  far  as  it  indicates  that  a  review  may  be  had  of  errors  to 
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which  exceptions  were  not  taken  upon  an  appeal  from  a  judgment 
alone,  is  disapproved. 

The  defendant,  having  made  no  motion  at  the  end  of  the  case  for 
a  directed  verdict,  cannot  be  heard  now,  upon  this  appeal  from  the 
judgment,  to  claim  that  there  was  no  evidence  to  submit  to  the  jury. 
Hopkins  V.  Clark,  158  N.  Y.  299,  53  N.  E.  27. 

The  appellant's  sole  reliance,  then,  for  the  reversal  of  this  judg- 
ment, must  be  upon  exceptions  taken  to  the  reception  of  evidence. 
Two  or  three  of  those  exceptions  defendant's  counsel  has  called  to 
our  attention,  to  one  of  which  we  will  refer.  Evidence  was  offered 
by  a  witness,  Willis,  to  the  effect  that  she  tripped  and  fell  shortly 
before  this  accident  upon  a  loose  plank  in  this  same  walk  near  the 
northwest  comer  of  the  Besaw  House.  This  evidence  as  to  the  wit- 
ness Willis  was  objected  to  on  the  ground  that  it  appeared  to  be  at 
a  different  place  from  where  the  plaintiff  fell.  An  examination  of 
the  evidence,  however,  discloses  that  it  is  not  entirely  clear  where 
plaintiff  fell.  Where  witness  fell  was  within  a  very  short  distance 
from  where  the  plaintiff  fell,  if  not  at  the  precise  point,  and  the  jury 
were  instructed  by  the  court  to  give  no  effect  to  the  evidence  unless 
they  found  that  the  witness  fell  at  the  place  where  the  plaintiff  was 
injured.  This  exception  presents  no  error  which  calls  for  a  re- 
versal of  this  judgment.  We  have  examined  the  other  exceptions 
argued  by  appellant's  counsel  in  his  brief,  and  find  no  error  which 
calls  for  a  reversal  of  the  conclusion  reached  at  trial  term. 

The  judgment  should  therefore  be  affirmed,  with  costs. 

Judgment  affirmed,  with  costs.    All  concur. 


(46  Misc.  Rep.  317.) 

BRENNAN  ▼.  THOMPSON  et  aL 

(Supreme  Oonrt,  Special  Term,  New  York  County.    February*  1905.) 

1.  Refobmatioh  of  Dbbi>— Limitations. 

The  statute  of  limitations  is  no  defense  to  an  action  by  a  grantee  In 
possession  of  real  estate  to  have  his  deed  reformed  to  conform  to  the 
intent  of  the  parties. 

[Ed.  Note.— For  cases  in  point,  see  vol.  83,  Out  Dig.  Limitation  of  Ac- 
tions, §{  175,  195;  vol.  42,  Cent  Dig.  Reformation  of  Instruments,  {  119.] 

2.  Sams— Evidence. 

The  description  of  a  deed,  by  error  in  transcribing,  conveyed  six  inches 
of  an  adjoining  owner's  land,  and  six  inches  of  the  grantor's  land  was 
not  conveyed.  Every  other  measurement,  except  the  location  of  the  point 
of  beginning,  was  identical  with  the  deed  from  which  the  description  was 
transcribed.  Held,  that  the  grantee  in  possession  was  entitled  to  a 
reformation  of  the  deed  in  a  suit  to  quiet  title  to  correct  the  mistake. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  42,  Cent  Dig.  Reformation  of 
Instruments,  I  44.] 

Action  by  William  Brennan  against  Mary  W.  Thompson  and  oth- 
ers to  remove  a  cloud  on  title.  Judgment  for  plaintiif  as  to  Thomp- 
son and  Beaver. 

William  P.  Clare  (Paul  D.  Judge,  of  counsel),  for  plaintiff. 
George  W.  Simpson,  for  defendants  Beaver  and  Thompson. 
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CLARKE,  J.  By  deed  acknowledged  November  4,  1842,  Don 
Alonzo  Cushman  and  wife  conveyed  to  John  Beaver — 

"AH  that  certain  lot  *  *  *  dlstlBguished  upon  a  map  of  the  estate  at 
Chelsea  (late  Greenwich)  of  Clement  C.  Moore,  recorded,  •  •  •  and  fur- 
ther described  as  the  northwest  portion  of  said  lot  eighty-eight,  containing 
in  front  on  Twentieth  street  and  the  rear  twenty  feet,  and  in  length  on  each 
side  ninety-one  feet  and  eleven  inches  *  *  •  and  bounded  as  follows,  viz. : 
Southwesterly  by  the  said  Twentieth  street,  northwesterly  by  the  remaining 
part  of  said  lot,  northeasterly  by  lot  numbered  on  said  map  one  hundred  and 
ten,  now  or  late  belonging  to  Clement  C.  Moore,  Eisq.,  and  southeasterly  by  lot 
numbered  on  said  map  eighty-seven,  late  conveyed  by  Clement  0.  Moore,  Esq., 
to  Mary  Stewart" 

It  will  be  noticed  that  no  distances  are  given  from  Eighth  avenue ; 
that  the  lot  is  20  feet  front,  one-half  of  a  lot  appearing  on  a  re- 
corded map,  and  its  boundaries  are  fixed  by  the  lines  of  adjoining 
lots  on  said  map.  On  the  12th  of  May,  1846,  John  Beaver  and  Wil- 
liam S.  Hunt  entered  into  a  party-wall  agreement,  which  recited 
that  Hunt  was  the  owner  of  a  lot  conveyed  by  Cushman  and  wife 
March  9,  1846,  on  which  he  was  erecting  a  house,  and  that  Beaver 
was  the  owner  of  the  lot  adjoining  the  same  on  the  easterly  side, 
conveyed  by  said  Cushman  June  17, 1842,  on  which  said  Beaver  had 
erected  a  house,  and  therefore,  for  the  consideration  of  ^75,  Beaver 
sold  and  conveyed  to  Hunt  the  right  to  use  his  west  wall  as  a  party 
wall.  On  the  30th  of  December,  1864,  John  Beaver  and  wife  exe- 
cuted a  mortgage  to  the  Bank  for  Savings  to  secure  the  payment  of 
$6,500  on  the  premises  in  question,  using  the  same  language  of 
description  found  in  the  deed  of  1842  from  Cushman  to  Beaver. 
By  deed  acknowledged  January  4,  1869,  recorded  January  6,  1869, 
John  Beaver  and  wife  conveyed  to  William  Brennan,  for  $15,000 — 

"All  that  certain  lot  of  ground,  situate,  lying  and  being  in  the  Sixteenth  Ward 
of  the  City  of  New  York,  bounded  and  described  as  follows :  Beginning  at  a 
point  on  the  northerly  side  of  Twentieth  street,  between  the  Eighth  and  Ninth 
avenues,  and  distant  five  hundred  feet  westerly  from  the  northwest  comer  of 
Eighth  avenue  and  Twentieth  street;  running  thence  northerly,  and  parallel 
with  the  Eighth  avenue,  ninety-one  feet  and  eleven  inches;  thence  westerly, 
and  parallel  with  Twentieth  street,  twenty  feet;  thence  southerly,  parallel 
with  the  Eighth  avenue,  ninety-one  feet  and  eleven  inches;  thence  easterly, 
along  the  northerly  side  of  Twentieth  street,  twenty  feet  to  the  place  of  be- 
ginning *  •  *  together  with  the  tenements,  &c.,  subject  to  a  certain  mort- 
gage of  $6,500." 

And  Beaver,  covenanted,  for  himself,  his  heirs,  etc.,  that  he  was 
lawfully  seised  in  his  own  right  "of  a  good,  absolute  and  indefeas- 
ible estate  of  inheritance  in  fee  simple  of  and  in  all  and  singular  the 
above  granted  and  described  premises,  with  the  appurtenances,  and 
hath  good  right,  full  power  and  lawful  authority  to  grant,  bargain, 
sell  and  convey  the  same  in  manner  as  aforesaid,"  and  further  cove- 
nanted that  Brennan  should  "have,  hold,  use,  occupy,  possess  and 
enjoy  the  above  granted  premises  and  every  part  and  parcel  there- 
of," and  that  they  were  free  and  clear,  discharged  and  unincumbered 
from  all  former  and  other  grants,  titles,  etc.,  and  also  Beaver  and 
his  heirs  should  and  would  "make,  do  and  execute  all  and  every  such 
further  and  other  lawful  and  reasonable  acts,  conveyances  and  as- 
surances for  the  better  and  more  effectually  vesting  and  conforming 
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the  premises  hereby  granted  or  so  intended  to  be."  Under  said 
deed  Brennan  paid  the  purchase  money  and  entered  into  possession, 
and  has  ever  since  continued  in  said  possession.  At  the  time  he 
purchased,  the  block  was  built  up— the  houses  in  the  same  position 
they  now  occupy.  In  1904,  wishing  to  obtain  a  loan,  upon  the  sur- 
vey and  examination  incident  thereto  it  was  discovered  for  the  first 
time  that  the  property,  instead  of  beginning  500  feet — ^the  measure- 
ment put  for  the  first  time  into  the  description  in  Beaver's  deed  to 
Brennan — from  west  of  Eighth  avenue,  began  499  feet  and  6  inches 
west  of  said  avenue ;  the  result  being  that  the  premises,  according 
to  the  description  in  the  deed,  was  6  inches  on  the  adjacent  lot,  and 
that  6  inches  on  the  other  side  was  still  apparently  vested  in  Beaver, 
or,  he  being  dead,  in  his  heirs  or  devisees — z,  son  and  daughter.  Of 
course,  it  is  a  perfectly  obvious  mutual  mistake.  In  some  v/ay, 
in  transforming  the  description  in  the  deed  from  Cushman  to  Beav- 
er into  the  description  in  the  last  deed,  it  got  6  inches  out  of  the 
way,  and  6  inches  of  an  adjoining  owner's  land  was  apparently  con- 
veyed, and  6  inches  of  the  grantor's  land  was  unconveyed;  but 
every  other  measurement,  except  the  location  of  the  point  of  begin- 
ning, was  and  is  identical,  and  the  houses  were  all  built  as  they  now 
are,  and  no  human  being  connected  with  the  property  had  any  idea 
that  anything  was  wrong  until  1904.  Thereupon,  under  the  cove- 
nants, the  devisees  of  Beaver  were  asked  to  quitclaim  to  carry 
out  their  ancestor's  intention.  They  declined.  This  is  an  action 
to  remove  that  cloud  on  the  title  by  the  owner  in  possession — not 
to  obtain  land,  but  to  clear  his  title.  The  complaint,  after  setting 
up  the  facts  about  which  upon  the  trial  there  was  no  dispute,  de- 
mands as  relief  the  reformation  of  the  deed  so  as  to  make  the  de- 
scription of  the  point  of  beginning  499  feet  6  inches  instead  of  500 : 
second,  that  defendants  be  required  to  specifically  perform  by  con- 
veying the  said  strip ;  and,  third,  for  further  relief. 

'The  defendants  set  up  and  rely  upon  the  10-year  statute  of  limita- 
tions, as  found  in  section  388  of  the  Code  of  Civil  Procedure,  as- 
serting that  the  statute  began  to  run  in  1869,  when  the  deed  passed, 
and  cite  Exkorn  v.  Exkorn,  1  App.  Div.  124,  37  N-  Y,  Supp.  68,  "that 
the  running  of  the  statute  did  not  depend  upon  the  discovery  of  the 
mistake."  That  was  a  case  to  reform  a  deed  by  inserting  plaintiff's 
name  as  a  co-grantee  with  defendant.  There  was  no  possession, 
and  there  was  no  question  of  a  cloud  on  title.  It  was  an  attempt  to 
get  land,  not  to  clear  title.  So  Campbell  v.  Culver,  56  App.  Div. 
595,  67  N.  Y.  Supp.  469,  was  an  action  to  recover  damages  for  a 
breach  of  contract,  and  wide  of  the  mark.  Perry  v.  Fries,  90  App. 
Div.  484,  85  N.  Y.  Supp.  1064,  was  an  action  to  reform  a  discharge 
of  a  mortgage  after  rights  of  third  persons  had  intervened  by  pur- 
chase and  payment,  and  was  based  entirely  upon  plaintiff*s  ow^n  mis- 
take. Crowley  v.  Johnson,  96  App.  Div.  319,  89  N.  Y.  Supp.  258, 
was  an  action  for  damages  for  breach  of  contract.  I  have  exam- 
ined not  only  all  the  cases  on  defendants'  brief,  but  every  case  in 
which  Exhorn  v.  Exhorn  has  been  cited  which  I  could  find,  and  am 
convinced  that  no  one  of  them  is  authority  for  the  proposition  that 
the  statute  of  limitations,  in  a  case  like  that  at  bar,  commences 
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to  run  at  the  time  of  the  passing  of  the  deed.  The  true  rule  is  that 
laid  down  in  Pcrrior  v.  Peck,  3B  App.  EHv.  395,  67  N.  Y.  Supp.  377, 
affirmed  167  N.  Y.  582,  60  N.  E.  1118: 

''It  iB  insisted  by  the  plaiotiflre  counsel  tbat  defendant  is  not  entitled  to  a 
reformation  of  the  conreyance,  as  more  tban  ten  years  have  elapsed  since  tbe 
conveyance  was  made.  Where  a  grantee  is  in  posaeasion  by  virtue  of  his  deed, 
claiming  to  own  the  lands  he  occupies,  I  seriously  doubt  whether  the  statute 
of  limitations  would  ever  run  against  his  right  to  seek  a  reformation  of  hia 
conveyance  to  make  effective  his  title.  If  so,  assuredly  it  would  not  begin  to 
nin  until  he  knew  of  tbe  distinct  flaw  in  hla  title  deed«  or  was  cognizant  of 
tbe  adverse  claims^" 

De  Forest  v.  Walters,  153  N.  Y.  235,  47  N.  E.  294,  is  a  case  direct- 
ly in  point.  That  was  an  action  in  ejectment,  and  the  defendant 
counterclaimed,  alleging  mistake  in  the  description  in  the  deed,  and 
asked  for  a  reformation.     The  court  said: 

**We  do  not  think  that  any  relief  to  which  the  defendants  were  entitled 
upon' the  facts  alleged  «  *  *  was  barred  by  the  statnte  of  Ifanitatlons. 
♦  ♦  ♦  Where  a  party  brings  ejectment,  based  upon  a  deed  which  Is  the  re- 
sult of  mistake^  we  can  see  no  objection,  upon  principle,  to  a  defense  either  to 
correct  the  deed,  or  to  set  aside,  as  a  cloud  upon  title  so  far  as  It  relates  to 
land  not  sold  or  Intended  to  be  included  In  the  description.  The  Invalidity  of 
tbe  plaintiflT's  deed  did  not  appear  upon  its  face.  Sueh  a  cause  of  action  is 
continuous  so  long  as  the  occasion  remaina  for  the  eserclse  of  tihe  power  of  a 
court  of  equity  to  remove  the  cloud  upon  the  title." 

Upon  the  doctrine  so  announced,  it  is  clear  that  plaintiff  is  en- 
titled to  relief,  with  costs,  against  Thompson  and  Beaver,  As  to 
other  defendants,  dismissed,  without  costs. 

Ordered  accordingly. 


BABSON  et  al.  v.  MULLIGAN  et  al. 

(Supreme  Court,  Special  Term,  New  York  County.    March  7,  1904.) 

FLSAniNOB— Amsndkent—Dilioence. 

Defendant  in  ejectment,  asserting  rights  as  mortgagee  in  possession, 
was  defeated  at  the  trial  and  on  appeal  because  It  developed  that  she 
had  assigned  the  mortgage,  and  could  not  prove  a  reassignment  because 
ahe  had  not  alleged  the  same.  She  had  known  for  several  years  the 
bearing  of  these  facts  upon  her  defense,  and  had  neglected  to  correct  her 
pleading  during  nearly  two  years  after  Its  sufficiency  in  this  respect  had 
been  pasaed  upon  by  the  court  Held,  that  defendant  on  obtaining  a 
atatntcMry  new  trial  would  not  be  granted  leave  to  amend  her  answer  so 
as  to  allege  the  reassignment 

Action  by  William  G.  Barson  and  others  against  Agnes  K,  M. 
Mulligan  and  others.  On  motion  for  leave  to  amend  the  answer. 
Denied. 

See  89  N.  Y.  Supp.  704. 

BISCHOFF,  J.  The  defendant  Agnes  Mulligan,  asserting  her 
rights  as  mortgagee  in  possession,  successfully  resisted  the  plain- 
tiffs' claim  to  possession,  and  obtained  a  reversal  of  the  latter's 
judgment  in  this  action  for  ejectment.  Barson  v.  Mulligan,  66  App. 
Div.  486,  73  N.  Y.  Supp.  262.  Upon  the  second  trial  it  developed 
that  the  mortgage  under  which  possession  was  claimed  had  been 
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assigned  by  tliis  defendant  to  one  Steers  in  the  year  1888,  and,  no 
reassignment  being  alleged  in  the  answer,  or  proven,  so  far  as  to 
justify  the  possession  in  connection  with  the  original  entry,  the 
rights  of  this  defendant  under  the  mortgage  were  sought  to  be  sup- 
ported by  proof  that  the  assignment  to  Steers  was  for  security  only. 
This  evidence  was  excluded  because  not  within  the  allegations  of 
the  answer,  and  judgment  for  the  plaintiffs  followed,  with  affirm- 
ance upon  this  ground.  Barson  v.  Mulligan,  77  App.  Div.  192,  79 
N.  Y.  Supp.  31.  Having  obtained  an  order  for  the  statutory  new 
trial  upon  payment  of  costs,  the  defendants  now  move  for  leave  to 
amend  the  answer  to  meet  this  defect  in  their  case.  In  my  view, 
the  discretion  of  the  court  should  not  be  exercised  favorably  to  the 
application.  There  is  no  question  that  the  defendant  Agnes  Mulli- 
gan knew  all  the  facts,  was  advised  as  to  their  bearing  upon  the  de- 
fense, as  far  back  as  the  year  1897,  and  not  inadvertently,  but  de- 
liberately, framed  the  answer  in  its  present  form.  The  sufficiency 
of  the  answer,  in  view  of  the  plaintiffs'  proof,  was  ruled  upon  at  the 
trial  nearly  two  years  before  this  application,  but,  rather  than  cor- 
rect the  pleading  then,  the  defendants  continued  to  assert  its  suffi- 
ciency, and  now  move  only  because  defeated  upon  appeal.  There 
is  no  ground  here  for  the  exercise  of  discretion,  unless  the  terra  im- 
plies the  mere  fixing  of  a  price  which  a  party  may  pay,  whatever 
his  laches,  to  avoid  the  consequences  of  an  erroneous  policy.  See 
Stedeker  v.  Bernard,  10  Daly,  466;  Foerst  v.  Ins.  Co.,  40  App.  Div, 
631,  67  N.  Y.  Supp.  971. 
Motion  denied,  with  $10  costs. 


BARSON  et  aL  t.  MULLIGAN  et  aL 

(Supreme  Court,  Appellate  Dlyision,  First  Department    Jaly  7,  1905.) 

B7B0THBin>— Statutobt   New   TbiaXt— Law   of  the   OAfls— Pleadiros— Evz- 

DSNCB. 

Defendant  in  ejectment  claimed  as  mortgagee  in  tXMseesion,  and  on  an 
assignment  of  her  mortgage  being  introdnced  in  evidence  offered  in  re- 
buttal a  reassignment,  which  was  excluded  because  not  pleaded,  and  the 
ruling  was  affirmed  on  appeal.  On  securing  a  statutory  new  trial,  de- 
fendant moved  at  Special  Term  for  leave  to  amend  her  answer  by  averring 
the  reassignment  This  motion  was  denied,  and  thereupon  the  new  trial 
was  entered  upon  with  the  pleadings  in  the  same  state  as  on  the  former 
trial.    Held,  that  it  was  error  to  admit  evidence  of  the  reassignment 

Ingraham,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  William  G.  Barson  and  others  against  Agnes  K.  M. 
Mulligan  and  others.  Prom  a  judgment  for  defendants  and  from 
an  order  denying  a  new  trial,  plaintiffs  appeal.     Reversed, 

See  89  N.  Y.  Supp.  704. 

Argued  before  O'BRIEN,  P.  J.,  and  HATCH,  McLAUGHUN, 
INGRAHAM,  and  LAUGHLIN,  JJ. 

Henry  A.  Forster,  for  appellants. 
Charles  W.  Dayton,  for  respondents. 
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HATCH,  J.  Aside  from  any  question  which  was  considered  or 
decided  upon  the  appeal  in  Barson  v.  Mulligan,  66  App.  Div.  486, 
73  N.  Y.  Supp.  262,  I  am  of  opinion  that  the  judgment  should  be 
reversed  for  errors  committed  upon  the  trial.  Upon  the  appeal 
considered  by  this  court  in  Barson  v.  Mulligan,  77  App.  Div.  192, 
79  N.  Y.  Supp.  31,  the  defendant  offered  proof  in  rebuttal  of  the 
assignment  by  her  on  the  6th  day  of  July,  1888,  of  the  mortgage  to 
Steers,  under  which  she  claimed  the  right  of  possession,  of  a  re- 
assignment from  Steers  to  her  under  date  of  the  6th  of  October, 
1897,  four  days  after  the  death  of  the  life  tenant,  and  therefore  after 
the  time  when  the  plaintiffs  became  entitled  to  the  possession. 
Such  evidence  was  excluded  upon  the  ground  that  under  the  aver- 
ments of  the  answer  no  such  claim  was  stated,  and  that  she  could 
not  "prove  by  parol  evidence  that  an  assignment  absolute  upon  its 
face  was  in  fact  only  given  as  collateral  security  for  the  payment  of 
a  loan."  The  court,  in  disposing  of  this  question,  further  said :  "No 
such  issue  was  presented  by  the  pleadings,  and  it  was  one  which 
the  plaintiffs  could  not  anticipate  would  be  raised,  and  one  which 
they  ought  not  to  have  been  compelled  to  try."  For  this  and 
other  reasons  the  court  affirmed  the  judgment  from  which  the  ap- 
peal was  taken.  The  defendant  having  been  awarded  a  statutory 
new  trial,  the  action  being  in  ejectment,  moved  at  the  Special  Term 
to  amend  her  answer  by  averring  therein  the  reassignment  from 
Steers  to  her,  in  order  to  meet  the  adverse  ruling  of  this  court  upon 
her  appeal.  The  motion  was  denied  by  the  learned  judge  at  Spe- 
cial Term  for  good  and  sufficient  reasons,  as  expressed  in  his  opin- 
ion delivered  upon  the  motion  denying  the  same.  Barson  v.  Mulli- 
gan (Sup.)  94  N.  Y.  Supp.  687.  The  parties  entered  upon  the  trial, 
therefore,  with  the  pleadings  in  the  same  condition  precisely  as 
they  existed  upon  the  former  trial.  Proof  was  offered  of  the  re- 
assignment of  the  mortgage  from  Steers  to  the  defendant.  Objec- 
tion was  raised  that  it  was  not  within  the  issues  presented  by  the 
pleadings,  as  decided  by  this  court ;  and  attention  was  also  called 
to  the  decision  which  denied  the  application  of  the  defendants  to 
amend  in  this  particular.  Notwithstanding  this  situation,  the  court 
overruled  the  objection,  admitted  the  proof  of  the  reassignment, 
and  the  plaintiffs  excepted. 

Such  ruling  was  erroneous.  It  overruled  a  determination  of  the 
court  at  Special  Term  denying  a  motion  to  amend  in  this  respect, 
and  from  the  order  entered  thereon  no  appeal  has  ever  been  taken. 
It  also  overruled  the  decision  of  this  court  and  the  reasons  upon 
which  it  was  based.  Not  only  were  the  plaintiffs  in  no  position  to 
be  advised  that  such  issue  would  be  raised,  and  consequently  were 
not  called  upon  to  make  preparation  to  meet  the  same,  but,  in  ad- 
dition thereto,  they  were  lulled  into  a  feeling  of  security,  placing 
their  reliance  upon  a  formal  adjudication  of  this  court  and  also  of 
the  Special  Term  that  such  proof  could  not  be  given. 

Many  other  errors  are  apparent  in  this  record,  as  the  court  seems 
to  have  submitted  to  the  jury  questions  of  law  which  it  was  called 
upon  to  determine  for  itself,  and  that  without  instructing  the  jury 
94  N.T.S.-44 
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as  to  the  law  upon  the  subjects  to  which  they  were  required  to  give 
an  answer.  It  is  not  necessary  that  we  call  attention  to  these  mat- 
ters in  detail.  The  error  already  specified  calls  for  a  reversal  oi 
the  judgment  quite  independent  of  other  considerations. 

The  judgment  and  order  should  therefore  be  reversed,  and  a  new 
trial  granted,  with  costs  to  the  appellants  to  abide  the  event. 

O'BRIEN  and  McLALJGHLIN,  JJ.,  concur.  INGRAHAM,  J^ 
dissenting  on  former  opinion.    LAUGHLIN,  J.,  not  voting. 

INGRAHAM,  J.  (dissenting).  Judgment  and^  order  should  be 
affirmed  on  opinion  upon  former  appe^.  66  Appi.  Dir.  486,  73  N. 
Y.  Supp.  262. 


BARSON  et  al  ▼.  MULLIGAN  et  al. 

(Supreme  Gowt,  Appellate  DlTisioii,  First  DeparttneDt.    July  7,  1906.) 

Bjectmbnt— Statutobt  New  Tbial— Judgment— PmnnsES  Involved. 

Code  Civ.  Proe.  i  1S20,  pronridee  that,  wbere  plaintiff  bos  taken  poases- 
sion  o£  real  property  liuder  a  teal  Jud^meat  In  eject»£nt»  a  final  jndg- 
meat  for  def^tdaixt  after  a  statutory  new  trial  mufirt  award  to  him  resti- 
tution of  possession  as  if  he  were  plaintiff.  Plaintiff  in  ejectment  had 
procured  a  judgment  and  taken  possession  of  the  property,  whereupon 
defeadant  was  granted  a  new  trial  voder  fbe  statute.  The  eompMnC  de- 
BcrUied  a  certain  tract  ct  Land,  and  allepBd  that  a  part  tiiereof  was  held 
ty  plaintiff's  tenant,  and  excepted  such  part  from  its  demands.  The  an- 
swer did  not  deny  this  averment,  and  demanded  no  affirmative  relief. 
It  appeared  on  the  trial  that  the  tenant  had  successfally  resisted  dis- 
possess proceedings  instituted  against  hlizi  by  defendaat.  The  jwrj  spe- 
cially found  die£endaia<t  to  be  In  possession  aa  mortgagee  cd  the  premiseB 
"in  question^'*  and  fixed  the  ground  rent  o£  such  premises  at  a  sum  far 
less  than  that  of  the  whole  tract  Held,  that  a  Judgment  £or  defendant, 
awarding  him  possession  of  the  whole  tract,  Including  that  occupied  by 
the  tenant,  waa  erroaaoaa 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  William  G.  Barson  and  others  against  Agnes  K.  M. 
Mulligan  and  others.  From  an  order  denying  a  motion  to  amend 
the  judgment,  plaintiffs  appeal.     Reversed. 

See  89  N.  Y.  Supp.  704. 

Argued  before  O'BRIEN,  P.  J.,  and  HATCH,  McLAUGHLIN, 
and  INGRAHAM,  JJ. 

Henry  A.  Forster,  for  appellants. 

Charles  W.  Dayton,  for  respondents^ 

HATCH,  J.  This  case  has  been  b-efore  this  court  upon  several 
appeals.  So  far  as  essential  to  the  present  controversy,  the  facts 
are  as  follows:  Plaintiffs  brought  an  action  in  ejectment  to  re- 
cover the  possession  of  a  one-story  frame  building  about  25  by  20 
feet,  and  of  a  vacant  plot  of  ground  containing  about  S80  square 
feet  upon  which  the  building  was  situate.  The  premises  in  ques- 
tion are  part  of  a  corner  lot  55  by  69  fieet,  and  containing  about 
2,500  square  feet.  The  complaint  described  the  entire  plot,  includ- 
ing that  portion  occupied  by  the  defendants  by  metes  and  bounds,. 
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and  then  excepted  the  larger  piece,  which,  it  was  averred,  was  held 
by  one  Cox  under  a  lease  from  the  plaintiflFs.  The  answer  averred 
that  the  defendant  Agnes  K.  M.  Mulligan  was  in  occupation  of  the 
premises  as  mortgagee  in  possession ;  that  the  plaintiffs,  in  October, 
1897,  leased  the  entire  premises  to  Cox,  who  entered  thereon,  and 
now  claims  possession  of  the  part  occupied  by  him  by  virtue  of  said 
lease;  that  Cox  has  paid  the  defendant  no  rent  since  that  time,  ^ 
but  that  defendant  Agnes  K.  M.  Mulligan  has  unsuccessfully  at- 
tempted to  collect  the  said  rent  from  Cox.  No  affirmative  relief 
was  demanded  in  the  answer.  The  demand  was  that  the  complaint 
should  be  dismissed,  with  costs.  Cox  was  not  made  a  party  to  the 
action.  It  is  made  to  appear  that  the  defendants  instituted  pro- 
ceedings to  dispossess  Cox  from  that  portion  of  the  premises  oc- 
cupied by  him.  This  proceeding  fatUd,  and  judgment  passed 
against  the  plaintiff  therein,  which  upon  appeal  was  affirmed  by 
the  Appellate  Term.  26  Misc.  Rep.  709,  5B  N.  Y.  Supp.  797.  The 
action  in  ejectment  has  been  three  times  tried.  Upon  the  first  trial 
a  judgment  was  directed  in  favor  of  the  plaintiffs,  which  upon  ap- 
peal was  reversed,  and  a  new  trial  granted.  Barson  v.  Mulligan, 
66  App.  Div.  486,  73  N.  Y.  Supp.  262.  Upon  the  second  trial  judg- 
ment was  again  directed  in  favor  of  the  plaintiffs,  and  upon  appeal 
to  this  court  the  judgment  was  affirmed.  Barson  v.  Mulligan,  77 
App.  Div.  192,  79  N.  Y.  Supp.  31.  Pursuant  to  the  provisions  of 
the  judgment  entered  after  the  last  trial  the  plaintiffs  were  put  in 
possession  of  that  portion  of  the  premises  occupied  by  the  defend- 
ants. Thereafter  the  court,  upon  the  application  of  the  defendants, 
granted  to  them  a  new  trial  pursuant  to  statute. 

Upon  the  trial  the  court  submitted  to  the  jury  certain  specified 
questions  which  they  were  directed  to  answer,  and  upon  the  com- 
ing in  of  the  jury  and  submitting  their  special  verdict  thereon,  the 
court  directed  a  general  verdict  in  favor  of  the  defendants.  The 
defendants  entered  judgment  thereon,  adjudging  that  they  were 
entitled  to  the  possession  of  the  whole  of  the  premises — those  from 
which  they  had  been  dispossessed  as  well  as  that  portion  occupied 
by  the  tenant  Cox.  Manifestly  this  judgment  is  erroneous.  It  ap- 
peared from  the  complaint,  and  also  upon  the  trial,  that  the  plain- 
tiffs were  in  occupation  of  all  of  the  premises  save  the  680  square 
feet  which  was  in  the  possession  of  the  defendants.  The  answer 
did  not  deny  these  averments  of  the  complaint, — nor  did  it  demand 
any  affirmative  relief  based  upon  any  averment  contained  in  the  an- 
swer. The  fact  that  they  were  not  entitled  to  be  awarded  the  pos- 
session of  that  portion  of  the  premises  occupied  by  Cox  was  deter- 
mined in  the  proceeding  brought  by  the  defendants  to  dispossess 
Cox  from  the  portion  of  which  he  was  in  possession.  Judgment 
passed  against  them  in  that  proceeding,  and  no  appeal  has  been 
taken  from  the  judgment  entered  thereon.  Under  the  pleadings, 
therefore,  the  issue  presented  for  trial  was  as  to  the  possession  of 
that  portion  of  the  premises  occupied  by  the  defendants,  and  this 
was  a  very  small  part  of  the  whole. 

When  the  writ  issued  to  place  the  plaintiffs  in  possession  after 
judgment  had  passed  against  the  defendants,  it  was  only  operative 
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upon  that  portion  of  which  they  were  in  possession.  The  posses- 
sion of  that  portion  occupied  by  Cox  was  not  involved  either  under 
the  pleadings  or  upon  the  trial.  Consequently,  when  the  defend- 
ants upon  the  new  trial  granted  pursuant  to  the  provisions  of  the 
statute  had  a  judgment  in  their  favor,  there  was  no  authority  to 
award  possession  of  any  greater  portion  of  the  premises  than  was 
involved  in  the  issue,  and  such  portion,  as  we  have  before  observed, 
was  that  of  which  they  were  in  possession  when  the  writ  was  is- 
sued to  the  sheriff  to  remove  them  therefrom.  The  judgment 
awarding  possession  of  the  entire  premises  to*  the  defendant  was 
clearly  unauthorized,  and  is  opposed  to  the  adjudication  made  by 
the  Municipal  Court  and  the  Appellate  Term,  and  also  to  the  issues 
presented  in  the  action  for  ejectment.  Section  1529  of  the  Code 
of  Civil  Procedure ;  Conger  v.  Duryee,  34  Hun,  550. 

The  answers  made  by  the  jury  to  the  special  questions  submitted 
to  them  show  the  judgment  to  be  unauthorized.  The  sixth  ques- 
tion submitted  was :  "Was  the  defendant  Agnes  K.  Murphy  Mulli- 
gan in  possession  of  the  premises  in  question  as  mortgagee  in  pos- 
session on  October  2,  1897?"  The  jury  answered  "Yes."  This 
was  simply  a  finding  with  respect  to  the  '680  square  feet.  It  is  to 
be  inferred  that  the  jury  so  considered  it  by  the  answer  which  they 
made  to  the  eleventh  question.  The  jury  fixed  the  ground  rent  of 
the  premises  at  $300  per  annum,  thus  showing  that  they  considered 
only  that  portion  of  the  premises  which  was  in  the  actual  posses- 
sion of  the  defendants  at  the  time  the  action  was  begun.  The 
ground  rent  of  the  whole  was  largely  in  excess  of  such  sum,  so 
that,  in  no  view  which  can  be  taken  either  of  the  facts  or  of  the 
law,  was  the  court  below  authorized  in  awarding  by  its  judgment 
possession  of  the  whole  of  the  premises  to  the  defendants. 

It  follows  that  the  order  denying  the  motion  to  amend  should  be 
reversed,  with  $10  costs  and  disbursements,  and  the  motion  granted, 
with  $10  costs.    All  concur. 


(105  App.  Dlv.  208.) 

PATCH  et  al.  v.  SMITH. 

(Supreme  Court,  Appellate  Division,  Third  Department.    May  23,  1905.) 

1.  Sales— Contracts— Memoranda— CoNSTBucTiON. 

A  lumber  dealer  purchased  a  car  of  lumber,  gi^lug  as  eyidence  of  his 
purchase  a  memorandum  reciting  the  same  and  Its  terms.  This  memo- 
randum was  written  upon  the  face  of  a  printed  blank  prepared  and  used 
by  the  dealer  in  transactions  with  his  customers,  and  which  was  not  ap- 
propriate for  use  when  he  ordered  lumber  from  another.  It  contained, 
with  other  printed  matter,  above  defendant's  name,  a  clause  reciting  that 
"this  order  is  subject  to  acceptance  at  the  main  office."  Held,  that  the 
quoted  clause  formed  no  part  of  the  contract  for  the  purchase  of  the  lum- 
ber, but  the  vnrltten  memorandum  was  to  be  regarded  as  complete  In 
Itself,  and  as  If  written  on  blank  paper. 

2.  Same— Sales  or  Specific  Goods— Quality. 

Where  a  buyer,  through  his  agent,  examined  and  purchased  a  pile  of 
lumber  as  it  stood,  the  questions  of  the  quality  and  grade  of  the  lumber 
were  immaterial.  In  an  action  by  the  seller  for  the  purchase  price. 
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3.  Same— Evidence  of  Sale. 

In  an  action  by  a  seller  to  recover  the  purchase  price  of  lumber,  evi- 
dence held  to  show  that  the  buyer  had,  through  his  agent,  examined  the 
pile  of  lumber,  and  purchased  it  as  it  stood,  and  had  not  merely  ordered 
it  subject  to  inspection  and  future  acceptance. 

Appeal  from  Trial  Term,  Tioga  County. 

Action  by  Henry  W.  Patch  and  another,  as  administrators,  etc., 
against  Mason  M.  Smith.  From  a  judgment  for  plaintiffs,  and  from 
an  order  denying  a  new  trial,  defendant  appeals.     Affirmed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

Lewis  T.  Payne,  for  appellant 
H.  A.  Clark,  for  respondents. 

CHESTER,  J.  The  action  is  one  brought  to  recover  the  purchase 
price  of  a  pile  of  oak  and  cherry  lumber  alleged  to  have  been  sold 
and  delivered  to  the  defendant  by  the  plaintiffs.  It  appears  that  the 
lumber  was  piled  in  one  pile  in  a  millyard,  and  that  Robert  C.  Patch, 
one  of  the  plaintiffs,  and  the  defendant's  agent,  one  Knibbs,  went 
to  the  pile  September  7, 1903,  and  examined  the  lumber.  The  plain- 
tiff's claim  is  that  the  pile  was  sold  to  the  defendant  on  that  day. 
The  defendant's  claim  is  that  the  pile  was  simply  ordered  that  day, 
and  that  it  was  subject  to  inspection  and  acceptance  thereafter. 

It  appears  that,  after  the  examination  by  the  defendant's  agent 
of  the  pile,  he  delivered  to  Patch  a  memorandum  as  follows : 

"M.  M.  Smith.  Sept  7,  1003. 

"Bought  of  H.  W.  &  R.  C.  Patch,  Berkshire,  N.  T.,  One  car  4-4  oak,  as 
shown,  at  $24.  F.  O.  B.  on  car  Richford,  to  include  2  M.  4-4  cherry  at  $25.00 
F.  O.  B.,  bark  edges  to  be  measured  off. 

"D.  C.  Knibbs,  Agt  for  M.  M.  Smith." 

This  memorandum  was  written  upon  the  face  of  a  printed  blank 
which  was  evidently  prepared  for  and  used  by  the  defendant  when 
his  customers  ordered  lumber  from  him,  but  which  was  not  appro- 
priate for  use  when  he  ordered  from  another.  It  contained,  print- 
ed with  other  printed  matter  over  the  defendant's  name,  in  a  para- 
graph at  the  bottom,  "This  order  is  subject  to  acceptance  at  the 
main  office."  We  think  this  paragraph  formed  no  part  of  the  con- 
tract, and  that  the  memorandum  of  sale  is  to  be  regarded  as  com- 
plete in  itself,  and  the  same  as  if  written  on  any  other  piece  of  pa- 
per. 

On  September  24,  1903,  the  plaintiffs  caused  the  lumber  to  be 
loaded  on  a  New  York  Central  car  at  Richford.  It  was  shipped  to 
the  defendant  at  Rochester.  When  the  lumber  was  received  at 
Rochester  the  defendant  paid  the  freight  on  it,  and  it  was  unloaded 
from  the  car.  About  a  month  afterwards  the  defendant  wrote  to 
the  plaintiffs,  complaining  of  the  quality  and  measurement  of  the 
lumber.     He  declined  to  pay  for  it,  and  this  suit  ensued. 

There  is  a  conflict  in  the  evidence  as  to  what  occurred  between 
Knibbs  and  Patch  at  the  pile.  Patch  testified,  in  substance,  that 
Knibbs  said  that,  if  there  were  any  mill  culls  in  the  lot,  he  would 
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want  to  measure  them  out;  that  he  (Patch)  refused  to  consent  to 
this,  and  said  that  he  did  not  understand  the  grading  of  lumber, 
and  that  he  would  have  to  sell  it  as  a  pile,  as  he  had  no  way  of 
knowing  what  a  mill  cull  was,  but  that  he  would  throw  out  any- 
thing that  was  a  thoroughly  poor  board.  Patch  also  testified  that 
Knibbs  "asked  me,  after  seeing  the  lumber,  what  we  wanted  for  it, 
and  I  said  $24  per  M  for  the  oak,  and  $25  for  the  cherry,  and  it 
was  accepted  there  and  then.  *  *  ♦  He  stated  that  he  would 
make  out  an  order  after  we  got  back  to  Berkshire,  and  he  did 
so."  When  they  returned  to  Berkshire,  Knibbs  made  and  delivered 
to  Patch  the  memorandum  above  mentioned.  Knibbs  testified  that 
he  told  Patch  that  the  order  would  have  to  be  confirmed  by  Smith, 
the  defendant.  This,  however,  is  denied  by  Patch.  The  defend- 
ant claims  that  Patch  made  representations  as  to  the  quality  of  the 
lumber  in  the  pile,  which  he  relied  upon,  that  the  lumber  was  not 
in  fact  of  the  quality  represented,  and  that  in  the  conversation 
which  ensued  there  was  an  agreement  that  the  lumber  should  be 
measured  and  accepted  by  one  Japhet.  It  appears,  however,  that 
neither  Japhet's  name,  nor  any  question  over  the  inspection  or 
measurement,  arose  until  some  time  after  the  delivery  of  the  memo- 
randum of  purchase,  and  what  there  was  about  that  matter  appears 
wholly  by  the  correspondence  which  ensued.  It  is  entirely  clear 
from  such  correspondence  that  there  was  never  an  agreement  be- 
tween the  parties  making  measurement  or  inspection  by  Japhet  a 
condition  precedent  to  the  delivery  of  the  lumber,  or  to  the  passing 
of  the  title  of  it  to  the  defendant.  Except  the  conversation  between 
Patch  and  Knibbs  upon  the  day  of  the  alleged  sale,  all  conrmunica- 
tions  between  the  plaintiflFs  and  the  defendant  were  by  corerspond- 
ence.  This,  to  my  mind,  shows  very  clearly  that  the  plaintiffs' 
theory  of  the  controversy  is  the  correct  one. 

In  the  first  letter  written  by  the  defendant  to  the  plaintiflFs,  under 
date  of  September  8,  1903,  he  alludes  to  the  memorandum  made  by 
Knibbs  as  a  ''memorandum  order  for  car  of  4-4  white  oak  he 
purchased  of  you  at  $21.00,"  and  also  that  "he  has  also  purchased 
about  2000  ft.  of  inch  cherry  at  $25.00  to  go  in  the  same  car."  This 
letter  also  contains  the  following:  "Now  when  will  you  be  ready 
to  ship  this?  We  see  no  reason  why  you  cannot  measure  this  your- 
self and  if  there  is  any  slight  variation  we  can  correct  it  at  the  other 
end."  In  the  reply  to  this  letter,  the  plaintiflFs,  under  date  of  Sep- 
tember 11th,  call  attention  to  the  fact  that  the  lumber  was  not  white 
oak,,  but  was  red  oak,  and  suggested  the  name  of  Mr.  Japhet  as  a 
reliable  man  to  measure  the  lumber.  It  appears  that  Japhet  was 
communicated  with  by  the  defendant,  after  which  the  plaintiflFs 
wrote  the  defendant,  under  date  of  September  17th,  that  Japhet  had 
informed  them  that  the  defendant  wished  him  to  grade  the  lumber 
as  No.  1  and  No.  2,  etc. ;  and  in  that  letter  plaintiflFs  informed  the 
defendant  that  Knibbs  said  nothing  to  them  about  No.  1  and  No. 
2,  and  that  their  understanding  of  the  deal  was  that  they  sold  the  lot 
for  $24,  "except  only  the  measuring  off  of  bark  edges  and  throwing 
out  anything  that  is  really  a  poor  board."  In  reply  to  this  letter, 
under  date  of  September  18th,  the  defendant  wrote, | 
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'*The  reason  we  asked  to  bare  Mr.  Japhet  grade  this  stock  was  simply  to 
determine  how  it  run  for  ^nali^ ;  that  ia^  how  miieh  good  tber«  was  and  how 
.much  canuDOO,  so  that  onr  customer  would  know  Jnst  bow  It  ran  bafore  he 
received  the  car  and  know  what  disposition  to  make  of  it  As  joa  are  aware, 
ooe  lot  of  oak  might  run  a  good  daal  poorer  than  another,  hence  ovr  request- 
ing him  to  give  us  an  inspection  would  have  nothing  to  do  with  our  purchas- 
ing of  you  at  all,  for  we  purchased  this  pile  run." 

This  letter  would  seem  to  be  conclusive  against  the  contention 
of  the  defendant.  Much  of  the  triaJ  was  taken  up  with  expert  testi- 
mony as  to  the  quality  of  the  lumber  when  it  was  received  at 
Rochester,  but,  if  the  plaintiffs'  theory  of  the  sale  is  correct,  the 
question  of  quality  and  grade  were  wholly  imnmterial,  for  the  de- 
fendant had,  through  his  agent,  examined  the  pile,  and  purchased  it 
as  it  was,  or  "pile  run." 

The  conflicting  theories  of  the  parties,  and  the  conflicting  evi- 
dence in  support  thereof,  were  fairly  submitted  to  the  jury  by  the 
trial  justice  in  his  charge ;  and  I  think  their  verdict  in  support  of 
the  plaintiffs'  contention  is  abundantly  supported  by  the  evidence, 
and  therefore  that  the  judgment  should  be  affirmed,  with  costs. 
All  concur. 


(105  App.  Div.  287.) 

JONBS  T.  BARNES. 

(Supreme  Court,  Appellate  Dtrislon,  Third  Department    May  8,  1905.) 

1.  Vbndob  and  PnacaA8iai--<k>NTaAcrF-<}oNaiDBa4TxaH--PATifSNT--B{Ti]>ENOB. 

Wbere  a  written  option  for  the  aaie  of  real  estate  recited,  in  oonaidera- 
tion  of  $1  ''to  me  paid,"  and  the  holder  of  the  option  testified  that  such 
amount  was  actually  paid  to  the  crantor  of  the  <H>tkm,  his  testimony,  in 
addition  to  the  written  stateiDent  in  tbe  option,  constituted  a  preponder- 
ance of  the  evidence  sufficient  to  sustain  a  findins  that  the  conaideratton 
was  paidt  as  against  the  testimony  of  the  grantor  that  the  amount  was 
not  paid. 

2.  Same— Specific  Pebfobmance— Mutuality  of  OBiiioATiow. 

Where  defendant  gave  plaintiff  an  option  to- purchase  certain  real  es- 
tate, which  plaintiff  accepted  within  a  time  specified,  on  such  acceptance 
the  element  of  mutuality  arose,  and  plaintiff  was  not  precluded  from 
obtaining  specific  performance  on  the  ground  that  the  option  itself  was 
unenforeeable  for  want  of  mutuality. 

8.  Same— BIsTOPPEL. 

Wbere  plaintiff,  after  acceptinir  an  option  to  purchase  real  estate,  made 
a  tender  of  the  price  and  demanded  performance,  and,  on  performance 
being  refused,  commenced  an  action  to  compel  specific  performance,  plain- 
tiff thereby  estopped  himself  from  claiming  that  he  was  not  bound  by  the 
eoBtract. 
4b  BASfE— Deed— Joinder  of  Wife— Refusal. 

Where  a  purchaser  consented  to  take  title  subject  to  the  inehoete  right 
of  dower  of  the  vendor's  wife,  her  refusal  to  join  in  the  deed  was  insoffl- 
cient  to  prevent  a  decree  of  specific  performance. 

[Ed.  Note.— For  cases  in  point,  see  vol  44,  Cent  D^.  Specific  Perform- 
ance, 8S  24,  50.] 

6w  Same— Damages— Adequate  Remedy  at  Law. 

In  a  suit  for  specific  performance  it  is  no  defense  that  defendant  Is 
responsible  and  that  plaintiff  has  an  adequate  remedy  at  law. 

[Ed.  Note.--l>}r  eaaes  in  point,  see  vol.  44,  Cent  Dig.  Spedflc  Perform* 
ance,  ||  5-8.} 
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6.  Same— DiscBETioN. 

The  rigbt  to  the  specific  performance  of  a  contract  for  the  sale  of  land 
rests  In  Judicial  discretion,  and  may  be  granted  or  withheld  according  to 
all  the  circumstances,  eta 

[Ed.  Note.— For  cases  in  point,  see  yoI.  44,  Gent  Dig.  Spedflc  Perf  omi- 
anoe,  H  17, 1&] 

Appeal  from  Special  Term,  Chenango  County. 
Suit  by  Samuel  A.  Jones  against  Buell  E.  Barnes.    From  a  de- 
cree in  favor  of  plaintiff,  defendant  appeals.    Affirmed. 

The  action  is  one  brought  for  the  specific  performance  of  a  contract.  The 
defendant,  on  the  day  it  bears  date,  executed  and  delivered  to  the  plaintiff  an 
option  agreement  reading  as  follows: 

"Norwich,  N.  Y.,  May  4,  1904. 

"In  consideration  of  $1.00  to  me  paid,  I  hereby  agree  to  sell  my  house  and  lot 
on  South  Broad  Street  to  S.  A.  Jones,  for  the  sum  of  |3,000.00,  this  option 
to  hold  good  until  May  12,  1904.  Buell  Barnes." 

The  defendant  at  that  time  was  the  owner  of  the  premises  mentioned  in 
said  agreement,  subject  to  the  Inchoate  right  of  dower  of  his  wife  therein. 
On  May  11,  1904,  the  plaintiff  tendered  the  sum  of  $3,000  to  the  defendant 
for  a  deed  of  such  premises.  The  defendant  refused  to  accept  such  tender 
and  give  such  deed,  and  his  wife  refused  to  Join  in  the  execution  of  a  deed  there- 
of to  the  plaintiff.  Upon  such  refusal,  the  plaintiff  told  the  defendant  he 
would  deposit  the  money  in  the  Chenango  Nadonal  Bank,  and  he  could  get  it 
there  by  leaving  the  deed. 

The  only  disputed  question  of  fact  on  the  trial  was  as  to  the  payment  of 
the  $1  mentioned  in  the  option  agreement.  The  plaintiff  swore  that  he  paid 
the  dollar  to  the  defendant,  and  the  defendant  denied  it  The  court  found 
that  the  $1  was  paid  at  the  time  of  the  delivery  of  the  instrument  Upon 
the  trial  the  plaintiff  stipulated  that  he  was  willing  to  accept  a  deed  of  the 
premises  in  question  executed  by  the  defendant  alone,  subject  to  the  inchoate 
right  of  dower  of  the  defendant's  wife,  and  to  pay  to  the  defendant  $3,000 
therefor.  The  court  rendered  a  decision  in  favor  of  the  plaintiff,  and  Judg- 
ment decreeing  specific  performance  thereon  was  duly  entered,  from  whlcli 
Judgment  defendant  appeals. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

Hubert  L.  Brown,  for  appellant. 
Nelson  P.  Bonney,  for  respondent 

CHESTER,  J.  The  finding  that  the  consideration  of  $1  men- 
tioned in  the  agreement  was  paid  to  the  defendant  by  the  plain- 
tiff on  the  4th  day  of  May,  1904,  is  sustained  by  the  evidence,  and 
by  the  proponderance  thereof.  The  defendant,  it  is  true,  denied  it, 
but  the  plaintiff  testified  to  it ;  so,  as  between  them,  with  nothing 
to  discredit  the  statement  of  either,  there  was  no  preponderance  of 
evidence  one  way  or  the  other.  But  the  plaintiff  had,  in  addition  to 
his  testimony,  the  following  recital  in  the  agreement  itself,  signed 
by  the  defendant:  "In  consideration  of  $1.00  to  me  paid."  This 
recital  is  an'  acknowledgment  by  the  defendant  that  the  amount  was 
paid  to  him,  and  was  sufficient,  together  with  the  plaintiff's  testi- 
mony that  he  had  in  fact  paid  it,  to  make  a  preponderance  of  evi- 
dence in  his  favor  and  to  support  the  finding  of  the  court,  notwith- 
standing the  denial  of  the  defendant. 

The  appellant  insists  that  the  trial  court  erred  in  finding  that  this 
contract  is  enforceable  in  equity,  because,  as  he  claims,  it  is  without 
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mutuality.  It  is  undoubtedly  the  rule  that,  in  order  to  justify  a 
court  of  equity  in  decreeing  specific  performance,  there  must  be  a 
contract  which  in  general  is  mutual  in  its  obligations  and  in  its 
remedy.  Mahaney  v.  Carr,  176  N.  Y.  464^61,  67  N.  E.  903  ;  Stokes 
V.  Stokes,  148  N.  Y.  708-716,  43  N.  E.  211.  I  do  not  think  it  is 
necessary  to  determine  what  the  rule  of  law  would  be  as  applied 
to  the  option  agreement  alone,  for  here  the  option  had,  within  the 
time  fixed  therein,  been  aqcepted  by  the  plaintiff.  Even  if  there 
was  no  mutuality  in  the  obligations  of  the  agreement  before  ac- 
ceptance by  the  plaintiff,  yet,  the  moment  he  accepted  the  option 
given  him  the  element  of  mutuality  arose,  and  the  defendant  was 
bound  to  sell  and  the  plaintiff  was  bound  to  buy.  Johnston  v. 
Trippe  (C.  C.)  33  Fed.  530. 

It  is  said  in  21  Am.  &  Eng.  Enc.  of  Law,  929  (2d  Ed.)  : 

"Whatever  diversity  of  opinion  may  have  existed  as  to  the  mutuality  of 
obligation  prior  to  the  acceptance  of  the  option,  •  •  •  the  courts  are 
unanimous  In  declaring;  that  after  such  acceptance  of  the  terms  by  the  holder 
of  the  option,  the  parties  are  mutually  bound,  and  either  one  may  compel  spe- 
dflc  performance  by  the  other." 

In  Wilcox  v.  Cline,  70  Mich.  617,  38  N.  W.  656,  it  was  held  that 
the  acceptance  of  a  written  offer  to  sell  real  estate  within  a  limited 
time  makes  a  complete  and  mutual  contract,  capable  of  enforcement 
in  equity.  In  that  case  the  acceptance,  as  well  as  the  offer,  was 
in  writing.  In  the  case  at  bar  the  acceptance  was  made  by  a  tender 
of  the  amount  named  in  the  option  as  the  purchase  price  of  the 
premises,  and  by  keeping  that  tender  good,  but,  under  the  authori- 
ties, the  fact  that  the  acceptance  was  not  in  writing  does  not  alter 
the  case. 

In  Pettibone  v.  Moore,  76  Hun,  461,  27  N.  Y.  Supp.  466,  Merwin, 
J.,  says: 

"A  binding  contract,  enforceable  In  equity,  may  be  constituted  by  the  pro- 
posal of  one  party  and  the  acceptance  of  the  other.  Fry  on  Specific  Perform- 
ance, f  166.  If  the  proposal  Is  In  writing  by  the  party  to  be  charged,  and 
contains  all  the  terms  of  the  proposed  contract,  so  that  a  simple  assent  Is  only 
required  of  the  other  party,  that  assent  or  acceptance  may  be  verbal,  and  the 
contract,  as  against  the  party  signing,  be  good  within  the  statute  of  frauds. 
Fry  on  Spec.  Perf .  8  181 ;  1  Chltty  on  Gont  06 ;  Pomeroy  on  Spec.  Perf .  §§ 
76,  »3 ;  Waterman  on  Spec.  Perf.  §  137." 

The  following  cases  are  to  the  same  eflFect:  Worrall  v.  Munn,  5 
N.  Y.  229,  55  Am.  Dec.  330;  Clason  v.  Bailey,  14  Johns.  484;  Old 
Colony  Railroad  Corporation  v.  Evans,  6  Gray,  25,  66  Am.  Dec. 
394 ;  O'Brien  v.  Boland,  166  Mass.  481,  44  N.  E.  602 ;  Houghwout 
v.  Boisaubin,  18  N.  J.  Eq.  316 ;  Guyer  v.  Warren,  175  111.  328,  51 
N.  E.  680 ;  Cheney  v.  Cook,  7  Wis.  413 ;  Rogers  v.  Saunders,  16 
Me.  92,  33  Am.  Dec.  635 ;  Appeal  of  Smith,  69  Pa.  474. 

The  case  then  presents  a  situation  where  there  is  mutuality  in 
the  obligations  of  the  parties,  and  it  appears  to  be  one  which  is 
properly  excepted  from  the  general  rule  as  to  mutuality  of  remedy. 
Pomeroy  on  Specific  Performance  (2d  Ed.)  §§  168,  169,  and  170, 
and  notes.  The  plaintiff,  by  his  tender  and  by  the  commencement 
of  this  action,  has  estopped  himself  from  claiming  that  he  is  not 
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bound  by  the  agreement,  and  nothing  appears  on  this  branch  of 
the  case  to  stand  in  the  way  of  his  asking  the  court  to  decree  spe- 
cific performance  against  the  defendant.  Ross  t.  Parks  (Ala,)  8 
South.  368, 11  L.  R.  A.  148,  30  Am.  St.  Rep.  47. 

The  plaintiff  having  consented  to  take  subject  to  the  inchoate 
right  of  dower  of  the  defendant's  wife,  her  refusal  to  join  tn  the 
deed  should  not  prevent  such  a  decree.  Dixon  v.  Rice,  16  Hun, 
422. 

The  facts  that  the  defendant  is  responsible  and  that  the  plaintiff 
has  an  adequate  remedy  at  law  for  damages  do  not,  under  the  au- 
thorities, preclude  the  latter  from  stmg  for  a  specific  performance. 
This  principle  was  stated  by  Chancedlor  Walworth  in  the  -early 
cases  of  Brown  v.  Hoff,  6  Paige,  234-240,  28  Am.  Dec.  425,  and 
Phyfe  V.  Warden,  6  Paige,  268-^82,  28  Am.  Dec.  430,  and  has  been 
followed  in  many  cases  since.  Crary  v.  Smith,  2  N.  Y.  60 ;  Stone 
V.  Lord,  80  N.  Y.  60 ;  Baumann  v.  Pinckney,  118  N,  Y.  604,  23  N.  E. 
916 ;  Schroeppel  v.  Hopper,  40  Barb.  425 ;  Losec  v.  Morey,  57  Barb. 
561. 

The  defendant  does  not  live  upon  the  premises,  but  leases  them, 
and  the  plaintiff's  intention  in  purchasing  the  place  was  to  occupy 
it  as  a  home.  These  are  facts  which  the  court  had  a  right  to  con- 
sider in  determining  whether  it  would  exercise  its  discretion  to 
compel  specific  performance.  The  right  to  the  Specific  perform- 
ance of  a  contract  rests  in  judicial  discretion,  and  may  be  granted  or 
withheld  upon  a  consideration  of  all  the  circumstances  and  in  the 
exercise  of  a  sound  discretion  (McPherson  v.  Schade,  149  N.  Y.  16, 
43  N.  E.  527 ;  Winne  v.  Wmne,  166  N.  Y.  263,  59  N.  E.  832,  82  Am. 
St.  Rep.  647),  and  we  think  the  discretion  was  rightly  exercised 
in  this  case. 

The  judgment  should  be  affirmed,  with  costs.    All  concur. 


{105  App.  Div.  215.) 

ORAT  ▼.  VTIiLAGE  OF  PT.  PLAIN. 

(Snpreme  Oonrt,  AppeHate  Dlvlsicn,  Tblrd  Department    May  8,  1005.) 

1.  Waters  and  Wateb  Coubses—Ripabiaw  RieHiB—ODBntivATioN— Right  to 

Compensation. 

A  riparian  proprietor  has  a  property  right  In  the  tnll  flow  of  all  the 
water  of  the  stream,  of  which  he  cannot  be  deprived  by  diversion  without 
his  cousent,  except  by  condemnation  proceeding  and  the  payment  of  com- 
pensatlon,  although  such  diversion  leaves  him  sufficieiit  water  for  all  the 
purposes  for  which  he  actually  uses  the  same,  and  he  has  never  needed 
or  used  the  full  flow  of  the  stream. 

[Ed.  Note. — Pot  cases  in  point,  see  vol.  48,  Oent  Dig.  Waters  and  Water 
Courses,  §§  33-37,  42,  67-74.] 

2.  SaUE— MXASURB  OF  Da1£AGEB. 

The  measure  of  permanent  damages  doue  to  a  riparian  proprietor  by 
the  diversion  of  water  above  his  premises  is  the  difference  between  the 
value  of  his  premises  deprived  of  the  drv-erted  water,  and  their  value  if 
without  such  diversion,  estimated  as  of  the  date  of  the  trial. 

[Bd.  Note. — For  cases  In  point,  see  vol.  48,  Cent  Dig.  Waters  and  Water 
Courses,  |  82.] 
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Appeal  from  Judgment  on  Report  of  Referee. 
Action  by  William  H.  Gray  against  the  village  of  Ft.   Plain. 
From  a  judgment  for  plaintiff,  defendant  appeals*    Aflirmed. 

The  action  wag  brought  to  reoofver  damages  for  dlTertiog  the  waters  of  North 
creek,  a  stream  flowing  through  a  farm  of  about  06  acres  owned  and  occupied  by 
the  plaintiff,  and  to  enjoin  the  defendant  from  continuing  such  diversion.  The 
defendant  In  1902  constructed  a  dam  22  feet  higli,  with  an  apron  22  feet  wide, 
across  said  crecfk,  about  a  mile  and  a  quarter  above  the  plaintiff's  farm,  from 
which  dam  the  water  Is  conducted  a  distance  of  8  or  9  miles — ^a  portinn  of 
the  way  In  pipes  10  tnchea  In  diameter,  and  a  portion  of  the  way  in  pipes  8 
inches  in  diameter — to  a  distributing  reservoir  near  the  defendant  village, 
from  wttch  it  Is  conducted  in  10-inch  pipes  for  use  therein.  The  village  of 
Ft  Plain,  the  defendant,  contains  a  population  of  about  2,500,  and  the  amoimt 
of  water  requtred  to  supply  them  to  from  150,000  to  200,000  gallons  dally. 
The  defendant  is  able  to  take  from  said  dam  above  plaintiff's  farm  in  Its 
said  pipes  1,069,000  gallons  of  water  every  24  hours,  but  since  the  erection 
of  said  dam  and  ptpe  lines  tbe  defendant  has  not  at  any  time  drawn  water 
amonnttoig  to  more  than  one-fonrth  the  eapadty  of  aaid  lO-lncii  pipe.  The 
a.mount  taken  aad  diverted  by  the  defendant,  however,  has  materially  lessened 
the  flow  of  said  creek  where  it  runs  over  and  through  the  plaintiff's  farm. 
There  is  a  fan  of  sufficient  head  In  such  creek  on  plaintiff's  farm,  with  which 
tbe  amount  of  water  capable  of  being  carried  through  the  defendant's  pipes 
from  said  dam  abo\^e  the  lands  of  the  plaintiff  would  produce  10  horse  power  of 
energy.  The  plaintiff,  however,  has  never  used  the  waters  of  the  cre^  for 
power,  but  there  was  proof  that  about  50  years  ago  there  was  a  sawmill  and 
a  fulling  and  carding  mill  there,  operated  by  water  power  from  said  creek. 
The  defendant  Intends  In  the  future  to  continue  to  divert  the  water  from  such 
creek  through  its  said  pipes  for  flre,  domestic,  and  other  village  purposes. 
The  action  was  referred  to  a  referee  to  hear  and  determine.  On  the  trial  it 
was  stipulated  that,  if  the  referee  finds  that  the  plaintiff  Is  entitled  to  an 
injunction,  he  then  act  as  commissioner,  and  condemn  the  water  rights  of 
the  plaintiff,  and  fix  the  future  damages,  and  upon  payment  of  which  no  in- 
junction shall  IflBue.  Tbe  referee.  In  company  with  the  attorneys  for  the  re- 
spective parties,  and  with  their  consent,  viewed  the  plaintiff's  premises,  and 
the  dam  or  reservoir  above  his  premises.  The  referee  found  that  the  plain- 
tiff's damages  for  the  diversion*  of  the  waters  of  said  creek  up  to  the  time 
of  the  commencement  of  the  trial  was  the  sum  of  6  cents,  and  that  his  fee 
or  fntvre  damages  for  the  right  of  the  defendant  to  take  and  divert  in  perpe- 
tuity not  to  exceed  1.069,000  gallons  of  water  per  day  from  said  creek  was  the 
sum  of  $450,  with  interest  from  the  date  of  commeuciug  the  trial.  He  also 
bedded  that,  on  the  payment  to  the  plaintiff  by  the  defendant  of  such  dam- 
ages wttbln  the  time  specified  In  the  report,  the  latter  should  have  such  rights 
in  perpetuity^  and,  in  case  of  failure  to  make  such  payment,  the  plaintiff 
should  have  a  perpetual  injunction,  restraining  such  diversion.  From  the 
Judgment  entered  upon  this  report,  the  defendant  appealed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

H.  M.  Eldredge,  for  appellant. 
H.  D.  Wright,  for  respondent. 

CHESTER,  J.  The  defendant  had  never  condemned  the  right 
to  divert  the  waters  of  this  stream  from  its  natural  channel.  The 
plainti-ff,  as  a  riparian  owner  of  lands  on  the  stream  below  the  point 
of  diversion,  was  entitled  to  the  full  flow  of  all  the  water  of  the 
stream,  even  if  he  had  never  yet  needed  or  used  it.  This  was  none 
the  less  a  property  right  of  his,  simply  because  he  had  never  util- 
ized it.  New  York  Rubber  Co.  v.  Rothery,  132  N.  Y.  293,  30  N.  E. 
841,  28  Am.  St.  Rep.  575 ;  Gallagher  v.  Kingston  Water  Co^  25  App. 
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Div.  82,  49  N.  Y.  Supp.  250.  And  it  was  a  right  of  which  he  cannot 
be  deprived  without  his  consent,  except  by  condemnation  and  by 
being  compensated  therefor.  It  is  said  in  Standen  v.  New  Rochelle 
Water  Co.,  91  Hun,  272,  36  N.  Y.  Supp.  92: 

"The  general  rule  of  law  is  that  the  owner  of  land,  through  which  a  stream 
of  water  runs,  has  a  legal  right  to  the  usual  and  natural  flow  of  the  water 
across  his  premises,  of  which  he  cannot  be  deprived  without  his  consent  or 
Just  compensation,  subject,  of  course,  to  the  right  of  the  upper  riparian  owner 
to  use  water  for  his  own  domestic  purposes.  The  right  to  a  stream  of  water 
is  as  sacred  as  the  right  to  the  soil  over  which  it  flows.  It  is  a  part  of  the 
freehold,  of  w-hich  no  man  can  be  disseised  but  by  the  lawful  Judgment  of  his 
peers  or  by  due  process  of  law." 

These  and  numerous  other  cases  which  might  be  cited  effectually 
dispose  of  the  claim  of  the  appellant  that  because,  after  the  diver- 
sion of  the  water  by  the  defendant,  the  plaintiff  had  left  all  he  needed 
for  watering  his  stock,  horses,  and  cattle,  and  for  all  domestic  pur- 
poses, he  was  not  damaged  by  such  diversion,  and  therefore  ought 
not  to  succeed  in  this  action.  The  learned  referee  has  practically 
adopted  this  view,  so  far  as  past  diversion  is  concerned,  for  he  has 
only  awarded  nominal  damages  for  that;  but,  as  the  defendant  in- 
tends to  permanently  divert  the  waters  of  the  stream,  the  learned 
referee  was  clearly  right  in  awarding  substantial  fee  damages  for 
the  permanent  injury,  based  upon  his  view  and  upon  the  evidence,, 
and  in  awarding  an  injunction  in  case  such  damages  were  not  paid. 
The  referee,  under  the  stipulation  of  the  parties  upon  the  trial,  was 
in  effect  made  a  commissioner  as  in  condemnation  proceedings.  The 
measure  of  permanent  damages  is  the  difference  in  value  of  plain- 
tiff's premises  on  the  day  of  the  trial,  deprived  of  the  water  which 
the  defendant  diverts,  and  their  value  if  without  such  diversion. 
Gallagher  v.  Kingston  Water  Co.,  supra.  This  was  the  rule  fol- 
lowed by  the  referee  in  fixing  the  permanent  damages,  and  we  think 
there  is  sufficient  evidence  to  support  his  finding  as  to  the  amount 
of  such  damages. 

We  have  examined  the  numerous  exceptions  taken  to  the  ruling 
of  the  referee,  but  we  think  none  of  them  present  reversible  error. 

The  judgment  should  be  affirmed,  with  costs.    All  concur. 


(105  App.  Div.  284.) 

BOOTH  V.  ENGIiBRT. 

(Supreme  CJourt,  Appellate  Division,  Third  Department    May  8,  1905.) 

1.  QzEcuTioN  Against  Person— Motion  to  Set  Aside— Evidence. 

The  theory  on  which  an  action  was  tried  and  decided  may  be  shown 
on  a  motion  to  set  aside  an  execution  against  the  person  of  the  defendant 
to  enforce  the  Judgment  rendered  therein. 

2.  Same— Action  of  Tort— Failube  of  Proof. 

Under  Code  Civ.  Proc.  §  549,  subd.  4,  providing  that  a  defendant  may 
be  arrested  in  an  action  on  contract  where  it  is  alleged  in  the  complaint 
that  he  was  guilty  of  a  fraud  in  contracting  the  liability,  but  that  plain- 
tifr  cannot  recover  unless  he  proves  the  fraud,  an  action  in  tort  for  false 
representations  cannot  be  maintained  in  the  absence  of  proof  that  de- 
fendant knew  that  the  representations  were  false,  or  intended  to  convey 
the  impression  that  he  had  actual  knowledge  of  their  truth,  though  con- 
scious that  he  had  no  such  knowledge. 

[Ed.  Note. — ^For  cases  in  point,  see  vol  28,  Ont  Dig.  Fraud,  i|  3^.] 
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S.   GONTRACT—OoinPLAINT— SUBPLUBAGC. 

Where  a  complaint  contains  a  statement  of  facts  oonstitating  a  cause 
of  action  on  a  contract  which  is  sustained  by  proof,  the  plaintiff  is  en- 
titled to  recover,  though  the  complaint  also  contains  allegations  of  a  tort 

[Ed.  Note.— For  cases  in  point,  see  yoL  89,  Cent  Dig.  Pleading,  |f  1841, 
1342.] 

Parker,  P.  J.,  dissenting. 

Appeal  from  Special  Term,  Fulton  County. 

Action  by  Charles  L.  Booth  against  Charles  Englcrt.  From  an 
order  vacating  an  execution  against  the  person  of  defendant,  plain- 
tiff appeals.    Affirmed. 

The  complaint  alleges  that  the  plaintiff  purchased  of  the  defendant  a  gray 
mare  for  the  agreed  price  of  $100,  $90  of  which  was  paid  by  the  plaintiff  to 
the  defendant  at  the  time  of  the  purchase.  The  complaint  then  contains  the 
following  allegations:  '*That  at  the  time  of  said  sale  and  purchase,  and  im- 
mediately prior  thereto,  the  defendant  stated  to  this  plaintiff  that  said  gray 
mare  was  'sound,  kind,  true,  and  all  right  in  every  way,  weighed  twelve  hun- 
dred and  sixty  pounds,  and  was  only  12  years  old.'  That  relying  upon  the 
statements  and  representations  of  the  said  defendant  above  mentioned,  the 
plaintiff  purchased  said  horse  for  the  consideration  herein  mentioned ;  paying 
therefor  the  sum  of  ninety  dollars,  above  referred  to."  That  said  horse  was 
not  sound,  kind,  and  all  right  in  every  respect,  but  was  in  fact  unsound,  not 
kind  nor  true,  nor  all  right  in  many  respects ;  and  the  statements  of  the  said 
defendant  concerning  said  horse,  upon  which  the  plaintiff  relied  in  making 
the  purchase,  were  wholly,  willfully,  false  and  untrue,  and  were  known  to 
be  false  and  untrue  by  said  defendant  at  the  time  they  were  made."  It  is 
further  alleged  that  by  reason  of  the  facts  set  forth  the  plaintiff  has  sustained 
damages  in  the  sum  of  $150,  for  which  amount,  with  Interest  and  costs,  Judg- 
ment is  demanded.  The  allegations  above  quoted  from  the  complaint  were 
denied  by  the  defendant.  Upon  the  trial  the  plaintiff  recovered  a  verdict  for 
^50.  Judgment  was  entered  thereupon,  and  an  execution  against  the  property 
of  the  defendant  issued,  and  returned  unsatisfied.  An  execution  was  then  is- 
sued against  the  person  of  the  defendant  A  motion  was  thereupon  made  to 
set  aside  the  last-mentioned  execution  on  the  ground  that  the  action  had  been 
tried  as  one  for  breach  of  warranty,  and  that  upon  the  pleadings  and  ques- 
tions submitted  to  the  Jury  upon  the  trial  no  questions  of  fraud  or  deceit  were 
raised.  From  the  order  of  the  court  granting  such  motion,  this  appeal  is 
taken. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

Eugene  D.  Scribner,  for  appellant 
H.  D.  Wright,  for  respondent. 

CHESTER,  J.  The  theory  of  the  plaintiff  is  that  the  action  is 
for  fraud  and  deceit,  in  making  false  representations  upon  the 
sale  of  the  mare;  and  of  the  defendant,  that  the  complaint  sets  forth 
a  cause  of  action  for  breach  of  warranty  upon  such  sale. 

It  is  true  that  the  allegations  in  the  complaint  that  "the  statements 
of  the  said  defendant  concerning  said  horse,  upon  which  the  plain- 
tiff relied  in  making  the  purchase,  were  wholly,  willfully,  false  and 
untrue,  and  were  known  to  be  false  and  untrue  by  said  defendant  at 
the  time  they  were  made,"  were  appropriate  only  to  an  action  for 
fraud  and  deceit,  yet  these  allegations  may  be  eliminated  from  the 
complaint,  and  sufficient  remain  for  a  good  complaint  in  an  action 
upon  contract,  namely,  for  breach  of  a  warranty  in  the  sale  of  the 
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mare.  The  action  cannot  be  regarded  as  one  solely  founded  upon  ^ 
tort.  Indeed,  it  appears  to  have  been  tried  as  one  for  breach  of  war- 
ranty, and  no  question  of  fraud  was  submitted  to  the  jury;  and 
it  was  competent,  upon  a  motion  like  this,  for  the  defenjdairt  to  show 
the  theory  upon  which  the  action  was  tried  and  decided.  Neftel 
V.  I.ightstone,  77  N.  Y.  96.  If  the  action  had  been  founded  upon  a 
tort,  solely,  the  plaintiff  could  not  have  succeeded  upon  the  trial, 
for  he  failed  to  show  that  the  defendant  knew  or  had  reason  to 
know  that  the  statements  and  representations  made  by  him  concern- 
ing the  mare  were  false,  or  that  he  assumed  or  intended  to  convey 
the  impression  that  he  had  actual  know^ledge  of  their  truth,  al- 
though conscious  that  he  had  no  such  knowledge.  So  that,  if  the 
case  had  been  tried  as  one  for  tort,  the  complaint  should  have  been 
dismissed  for  failure  of  proof.  Code  Civ.  Proc.  §  549,  subd.  4; 
Meyer  v.  Amidon,  45  N.  Y.  169 ;  Wakem^n  v.  Dalley,  51  N.  Y.  87, 
10  Am.  Rep.  551 ;  Indianapolis,  P.  &  C.  IL  R.  v.  Tyng,  2  Hun,  311. 
affirmed  63  N.  Y.  653.  Where,  as  here,  a  complaint  contains  a  state- 
ment of  facts  constituting  a  cause  of  action  upon  a  contract,  which 
is  sustained  by  proof,  a  recovery  is  nevertheless  authorized,  under 
the  authorities,  although  the  complaint  also  contains  allegations  of 
a  tort.  In  such  a  case  the  latter  are  regarded  as  surplusage.  Fowl- 
er V.  Abraams,  3  E.  D.  Smith,  1;  Town  of  Green  Island  v.  Wil- 
liams, 79  App.  Div.  260,  79  N.  Y.  Supp.  791 ;  Dodge  v.  Eckert,  71 
Hun,  257,  24  N.  Y.  Supp.  1074;  Cohn  v.  Beckhardt  (Sup.)  18  N. 
Y.  Supp.  84;   Conaughty  v.  Nichols,  42  N.  Y.  83. 

The  execution  against  the  person  was  therefore  improperly  is- 
sued, and  the  order  setting  it  aside  should  be  affirmed,  with  $!(► 
costs  and  disbursements.  All  cojicur,  except  PARKER,  P.  J.,  who 
dissents. 


HORACE  WATERS  &  CO.  ▼.  GERARD. 
(Supreme  Govt,  Appellate  Dlvialon,  rirat  Departznent.    July  7,  1905.) 

1.  INNEEEPEB&— PbOPEBTT  SUBJECT  TO  LlEN. 

A  hotel  keeper,  who  receives  a  truest  and  furnishes  her  hoard  and  lodg- 
ing from  day  to  day  without  any  special  contract  as  to  the  time  or  the- 
price  to  be  paid,  is  entitled  to  enforce  an  innkeeper's  Hen  on  a  piano 
brought  into  the  hotel  by  the  guest,  though  the  piano  was  bought  by  the 
guest  on  credit  under  a  contract  stipulating  that  the  title  wae  to  remain 
in  the  seller  until  the  price  was  paid,  and  though  the  guest  left  the  hotel 
after  having  leased  rooms  therein  for  a  definite  period  at  a  definite  rental,, 
and  without  having  paid  for  the  pitma 

[Ed.  Note.— For  cases  in  point,  see  vol  27,  Cent.  Dig.  Innfceepo^  |  44.J 

2.  Same—Constitutional  Law. 

The  common-law  lien  of  an  Innkeeper  is  not  repugnant  to  any  provi- 
sions of  the  Constitution  of  New  York,  by  the  adoption  of  which  the  com- 
mon law  of  England  was  declared  to  be  the  law  of  the  state. 

3.  Same— Pbopebty  fob  Usb  of  Gussx—PBEsunPTioif. 

One  furnishing  property  for  the  use  of  a  guest  in  a  hotel  ia  presumed, 
to  do  so  with  a  knowledge  of  the  law  which  gives  to  an  innkeeper  a  lleni 
on  property  brought  by  the  guest  into  the  hotel. 

O'Brien,  P.  J.,  and  Patterson,  J.,  dissaiting. 
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Controversy  between  Horace  Waters  &  Co.,  plaintiff,  and'  Caro- 
line B,  Gerard,  defendant,  submitted  under  Code  Civ.  Proc.  §  1279. 
Judgment  in  favor  of  defendant. 

Argued  before  O'BRIEN,  P.  J.,  and  HATCH,  McLAUGHLIN, 
PATTERSON,  and  INGRAHAM,  JJ. 

Frederick  H.  Sanborn,  for  plaintiff. 
Willard  N.  Baylis,  for  defendant. 

INGRAHAM,  J.  The  facts  upon  whidi  this  question  is  submit- 
ted are  as  follows :  The  plaintiff,  a  domestic  corporation,  engaged 
in  the  manufacture  and  sale  of  pianos,  on  Maxch  13,  1899,  delivered 
to  one  Adelaide  V.  Carlisle,  at  the  defendant's  hotel,  a  certain  piano* 
belonging  to  the  plaintiff,  under  a  conditional  contract  of  sale,  by 
the  terms  of  which  the  title  remained  in  the  plaintiff  until  payment 
in  full  of  $250,  the  agreed  price  therefor,  in  monthly  payments  of 
$10  each.  Said  contract  provided  that  in  case  of  failure  of  said 
Adelaide  V.  Carlisle  to  make  any  payment  when  due  it  should  at 
once  terminate,  and  the  plaintiff  become  entitled  to  the  immediate 
possession  of  the  piano ;  that  on  and  prior  to  August  23,  1898,  the 
defendant  was  the  lessee  and  proprietor  of  a  hotel  for  public  enter- 
tainment known  as  "The  Gerard,"  located  on  West  Forty-Fourth 
street,  in  the  city  of  New  York,  and  on  that  day  the  said  Adelaide 
V.  Carlisle  becaine  a  guest  at  said  hotel,  and  so  remained  until 
March  15,  1899,  during  such  period  receiving  food  and  lodging  as 
a  guest  without  any  express  agreement  as  to  tiie  period  of  enter- 
tainment or  amount  to  be  paid  therefor;  that  on  March  15,  1899,. 
said  Adelaide  V.  Carlisle  owed  to  said  defendant  for  accommoda- 
tion, board,  lodging,  and  extras  furnished  at  her  request  from  day. 
to  day  between  August  23,  1898,  and  March  15,  1899,  inclusive,  the 
sum  of  $161.24,  a  part  of  which  had  accrued  on  March  13,  14,  and 
15,  1899 ;  that  on  March  15,  1899,  said  Adelaide  V.  Carlisle  took  a 
lease  of  certain  apartments  in  said  hotel  for  one  y'ear  from  that 
date,  and  thereupon  occupied  the  same  until  June  25,  1899,  taking 
her  meals  from  time  to  time,  without  agreement  as  to  price,  in  the 
restaurant  which  was  in  the  defendant's  hotel;  that  on  June  25,. 
1899,  said  Adelaide  V.  Carlisle  left  said  hotel,  owing  to  the  defend- 
ant the  sum  of  $330.85,  $161.24  having  accrued  on  and  prior  to 
March  15, 1899,  as  aforesaid,  and  the  balance  being  due  for  rent  un- 
der said  lease  and  food  and  incidentals  furnished  in  the  defendant's 
restaurant  between  March  15,  1899,  and  June  25,  1899;  that  said 
Adelaide  V.  Carlisle  defaulted  in  her  contract  with  the  plaintiff  by 
failing  to  pay  the  sum  to  be  paid  monthly  on  account  of  the  pirr- 
chase  price  after  June  13,  1899,  and  thereupon  notified  the  plaintiff 
that  she  surrendered  said  instrument,  as  provided  by  her  contract 
with  the  plaintiff,  and  requested  plaintiff  to  call  for  and  remove  it; 
that  on  the  26th  day  of  July,  1899,  the  plaintiff  sent  its  agents  to 
remove  said  piano,  but  the  defendant  refused  to  permit  its  removal^ 
claiming  a  lien  thereon  as  hotel  and  boarding  house  keeper  for  the 
unpaid  bills  aforesaid  incurred  by  said  Adelaide  V.  Carlisle,  and  de- 
tained said  piano^  and  has  never  since  delivered  it  up  to  the  plain- 
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tiff;  that  on  the  27th  day  of  July,  1899,  the  plaintiff  made  formal 
demand  on  the  defendant  for  the  piano,  which  the  defendant  re- 
fused, claiming  a  right  to  retain  the  same  under  the  said  lien,  and 
the  defendant  never  knew  that  the  said  Adelaide  V.  Carlisle  was 
not  the  real  owner  of  the  piano,  or  that  the  plaintiff  had  or  claimed 
any  rights  or  ownership  therein  until  demand  was  made  therefor. 
It  was  further  agreed  that  the  amount  of  damage  sustained  by  the 
plaintiff  for  the  refusal  to  deliver  the  piano  was  $50,  and  the  plain- 
tiff demands  judgment  for  that  amount,  with  costs,  and  the  defend- 
ant demands  judgment  dismissing  the  plaintiff's  alleged  cause  of 
action,  with  costs. 

Upon  this  submission  the  plaintiff  is  only  entitled  to  judgment  in 
the  event  that  the  defendant  was  not  entitled  to  retain  the  piano  at 
the  time  possession  thereof  was  demanded;  and,  if  the  defendant 
had  a  lien  thereon  for  any  amount,  she  was  entitled  to  retain  it 
until  that  lien  was  discharged.  Under  the  facts  stated  the  relation 
between  the  defendant  and  Adelaide  V.  Carlisle  was  prior  to  March 
15,  1899,  that  of  innkeeper  and  g^est.  It  is  expressly  admitted  that 
the  defendant  was  the  lessee  and  proprietor  of  a  hotel  for  public 
entertainment,  and  that  the  said  Adelaide  V.  Carlisle  came  to  said 
hotel  as  a  guest,  and  so  remained  until  March  15,  1899,  upon  that 
day  owing  to  the  defendant  for  accommodation,  board,  lodging,  and 
extras  furnished  at  her  request  from  day  to  day  the  sum  of  $161.24, 
a  part  of  which  sum  had  accrued  on  March  13th,  14th,  and  15th. 
Such  being  the  relation,  the  defendant  was  entitled  at  common 
law  to  a  lien  upon  the  baggage  and  other  property  of  the  guest  and 
brought  by  her  into  the  hotel ;  and,  irrespective  of  the  statute,  the 
defendant  was  entitled  to  detain  any  property  brought  into  her  ho- 
tel by  a  guest  as  security  for  the  payment  of  an  amount  due  by  the 
guest  for  lodging  and  supplies  furnished.  This  lien  was  given  to 
an  innkeeper  by  the  common  law  of  England,  which  became  a  part 
of  the  law  of  this  state  upon  its  separation  from  England.  By  the 
adoption  of  the  Constitution  of  this  state  the  common  law  of  Eng- 
land as  then  existing  was  declared  to  be  the  law  of  this  state,  and 
the  right  of  an  innkeeper  to  a  lien  upon  the  property  of  the  gnest 
brought  to  the  hotel  has  ever  since  been  a  part  of  the  law  of  this 
state.  It  is  not  inconsistent  with  any  provisions  of  the  Constitu- 
tion, for  there  is  nothing  that  requires  any  one  to  deliver  to  a  gnest 
in  a  hotel  any  property  for  the  use  of  the  guest,  and  any  one  fur- 
nishing such  a  guest  with  property  is  presumed  to  do  so  with  a 
knowledge  of  the  law  which  gives  to  an  innkeeper  a  lien  upon  the 
property  brought  by  a  guest  into  the  hotel,  and  a  person  thus  fur- 
nishing a  guest  with  property  for  his  use  in  the  hotel  voluntarily 
submits  that  property  to  a  lien  in  favor  of  the  innkeeper  for  any 
amount  for  which  the  guest  is  indebted  to  the  innkeeper.  When 
this  piano  was  delivered  by  the  plaintiff  to  a  guest  at  the  defend- 
ant's hotel,  that  guest  was  indebted  to  the  defendant  on  account  of 
supplies  furnished  therein  as  an  innkeeper  to  the  person  to  whom 
the  plaintiff  delivered  the  piano.  Subsequent  to  the  delivery  of  the 
piano,  and  while  the  relation  of  innkeeper  and  guest  continued,  a 
further  indebtedness  was  incurred,  and,  whatever  may  be  said  as  to 
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the  right  of  the  defendant  to  retain  the  property  as  security  for  an 
amount  that  subsequently  accrued,  the  defendant  had  a  lien  upon 
the  property  brought  by  the  guest  to  the  hotel  for  the  amount  of 
the  indebtedness  of  the  guest  to  the  defendant  which  accrued  be- 
tween the  13th  of  March,  1899,  and  the  15th  day  of  March,  1899, 
when  the  guest  hired  an  apartment  in  the  hotel  for  a  specified  time. 
It  is  not  necessary  for  us  now  to  determine  the  constitutionality 
of  section  71  of  the  lien  law  (chapter  418,  p.  532,  Laws  1897,  as 
amended  by  chapter  380,  p.  834,  Laws  1899),  giving  to  keeper  of 
a  boarding  or  lodging  house  an  innkeeper's  lien  upon  the  baggage 
and  other  property  brought  by  a  guest  to  the  boarding  or  lodging 
house;  as  we  think  that  the  innkeeper's  lien  at  common  law  be- 
came, and  has  always  remained,  a  part  of  the  common  law  of  this 
state,  that  it  is  not  in  violation  of  any  provision  of  the  Constitution, 
and  that  the  defendant  was  entitled  to  retain  this  piano  as  security 
for  the  amount  due  on  March  15, 1899. 

It  follows  that  the  defendant  is  entitled  to  judgment,  with  costs. 

McLaughlin  and  hatch,  JJ.,  concur. 

O'BRIEN,  P.  J.  (dissenting).  The  amount  for  which  the  lien 
was  claimed  included  an  indebtedness  under  a  written  lease,  and  the 
first  criticism  to  be  made  of  the  defendant's  position  is  that,  having 
asserted  a  lien  for  a  greater  amount  than  she  was  entitled  to  re- 
ceive, and  having  demanded  that  sum  as  a  condition  of  returning 
the  piano  to  its  true  owner,  her  lien,  being  thus  vitiated  in  part, 
became  vitiated  in  whole.  If  we  pass  this  over,  and  take  the  view 
that  she  had  a  claim  as  an  innkeeper  for  the  board  of  Mrs.  Carlisle 
for  part  of  the  amount  claimed,  and  that  this  was  not  waived  by 
demanding  more,  the  question  still  remains  whether  she  is  entitled 
to  retain  the  piano  by  virtue  of  her  supposed  lien.  It  is  conceded 
that  Mrs.  Carlisle  did  not  own  the  piano,  and  could  make  no  trans- 
fer of  it,  nor  give  away  rights  under  it  or  liens  upon  it  so  as  to  * 
affect  the  plaintiff's  title.  The  defendant  therefore  must  support 
her  claim  under  section  71  of  the  lien  law  (Laws  1897,  p.  532,  c.  418, 
as  amended  by  Laws  1899,  p.  834,  c.  380).  That  section  provides 
as  follows : 

*'A  keeper  of  a  hotel,  boarding  house  or  lodging  house,  except  an  emigrant 
lodging  house,  has  a  Hen  upon,  while  in  possession,  and  may  detain  the  bag- 
gage and  other  property  brought  upon  their  premises  by  a  guest,  boarder  or 
lodger,  for  the  proper  charges  due  from  him,  on  account  of  his  accommoda- 
tion, board  and  lodging,  and  such  extras  as  are  furnished  at  his  request.  If 
the  keeper  of  such  hotel,  Inn,  boarding  or  lodging  house  knew  that  the  prop- 
erty brought  upon  his  premises  was  not,  when  brought,  legally  in  possession 
of  such  guest,  boarder  or  lodger,  or  had  notice  that  such  property  was  not 
then  the  property  of  such  guest,  boarder  or  lodger,  a  lien  thereon  does  not  ex- 
ist" 

A  boarding  house  is  not,  in  common  parlance  or  in  legal  meaning, 
every  private  house  where  one  or  more  boarders  are  kept  occasion- 
ally only,  and  upon  special  considerations ;  but  it  is  a  quasi  public 
house,  where  boarders  are  generally  and  habitually  kept,  and  which 
94N.T.S.- 
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IS  held  out  and  known  as  a  place  of  entertainment  of  that  kind. 
Cady  V.  McDowell,  1  Lans.  486.  A  boarding  house  is  not  an  inn ; 
the  distinction  being  that  a  boarder  is  received  into  a  house  by  a 
voluntary  contract,  whereas  an  innkeeper,  in  the  absence  of  any  rea- 
sonable or  lawful  excuse,  is  bound  to  receive  a  guest  when  he 
presents  himself.  The  distinction  between  a  boarding  house  and 
an  inn  is  that  in  a  boarding  house  the  boarder  is  under  an  express 
contract,  at  a  certain  rate,  for  a  certain  period  of  time;  while  in 
an  inn  there  is  no  express  agreement,  the  guest,  being  on  his  way, 
is  entertained  from  day  to  day,  according  to  his  business,  upon  an 
implied  contract.  Willard  v.  Reinhardt,  2  E.  D.  Smith,  148.  If 
a  guest  and  the  innkeeper  enter  into  a  special  agreement  for  any 
fixed  period  at  a  stipulated  price,  he  ceases  to  be  a  guest,  and  be- 
comes a  boarder.    Stewart  v.  McCready,  24  How.  Prac.  62. 

Apart  from  the  question  as  to  whether  the  Gerard  was  an  inn  or 
boarding  house,  entitled  to  the  benefit  of  section  17  of  the  lien  law, 
I  think  that,  if  that  law  is  to  be  construed  so  as  to  deprive  the 
plaintiff,  who  is  the  true  owner,  of  its  property,  to  that  extent  it  is 
unconstitutional.  The  question  as  to  whether  or  not  a  boarding 
house  keeper  has  a  lien  upon  or  right  to  detain  property  no  title 
to  which  is  in  the  boarder  was  directly  presented  in  the  case  of 
Barnett  v.  Walker,  39  Misc.  Rep.  323,  79  N.  Y.  Supp.  859.  That 
was  an  action  to  recover  possession  of  a  sewing  machine  detained 
by  defendant,  a  boarding  house  keeper,  under  a  claim  of  lien  thereon 
for  the  amount  of  an  unpaid  board  bill  incurred  by  one  Barnes. 
The  machine  was  leased  to  Barnes  under  an  agreement  or  contract 
of  conditional  sale  that  title  should  remain  in  one  Piske  until  full 
payment  of  the  purchase  price.  Barnes  defaulted,  and  Fiske  be- 
came entitled  to  the  possession  of  the  machine  under  the  agree- 
ment. Aft€lr  such  default,  Barnes  moved  the  machine  to  the  prem- 
ises of  the  defendant,  and  became  a  boarder,  and,  as  such,  incurred 
a  liability  to  the  defendant  for  board ;  and  the  question  for  decision 
in  the  case  was  whether  the  defendant  had  a  lien  on  the  machine 
as  against  the  true  owner.  It  was  held  that  the  lien  law  (Laws 
1897,  p.  632,  c.  418,  §  71,  as  amended  by  Laws  1899,  p.  834,  c. 
380)  gives  a  boarding  house  keeper  no  lien  upon  property  brought 
upon  his  premises  by  a  boarder,  nor  any  right  to  detain  it  for  board, 
where  the  legal  rights  to  both  the  title  and  possession  of  the  prop- 
erty were  then  in  another ;  and  this  because  the  true  owner  cannot, 
under  the  Constitution,  be  divested  of  his  property  except  by  due 
process  of  law.  The  reasoning  of  this  opinion  seems  to  me  to  be 
sound,  and  the  application  of  the  principles  there  announced  to  the 
facts  in  this  case  leads  logically  to  the  view  which  I  entertain  that 
a  construction  of  section  71  of  the  lien  law,  which  would  deprive 
the  plaintiff  of  its  right  and  title  to  the  piano  in  dispute,  would  be 
unconstitutional.  I  think,  therefore,  that  the  judgment  should  be 
for  the  plaintiff. 

PATTERSON,  J.,  concurs. 
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(105  App.  Dlv.  219.) 

MAISENHELDER  ▼.  CRISPELLi. 

(Supreme  Ck)urt,  Appellate  Division,  Third  Department    May  8,  1905.) 

1.  Decedent*8  Estate— Claims— Evidence— Sufficienot. 

The  payment  of  a  claim  against  a  decedent's  estate  cannot  be  sanctioned 
except  on  clear  and  satisfactory  proof. 

[Ed,  Note.— -For  cases  in  point,  see  vol.  22,  C5ent  Dig.  Executors  and  Ad- 
ministrators, I  903.] 

2.  Same— PaoiiiSE  to  Pay— Extba  Compensation. 

In  a  proceeding  to  establish  a  claim  against  a  decedent's  estate  for 
services  in  shaving  deceased  In  his  lifetime,  and  similar  services,  evidence 
?i€ld  insufficient  to  establish  a  promise  on  deceased's  part  to  pay  claimant 
anything  more  than  the  sums  paid  him  at  the  time  the  services  were  ren- 
dered. 

Appeal  from  Judgment  on  Report  of  Referee. 

Claim  by  Charles  Maisenhelder  against  Charles  W.  Crispell,  as 
executor  of  the  estate  of  Charles  W.  Cornell,  deceased.  From  a 
judgment  in  favor  of  plaintiff,  defendant  appeals.     Reversed. 

See  73  N.  Y.  Supp.  32, 

^  Charles  W.  Cornell  died  on  the  9th  day  of  May,  1898,  and  the  defendant  Is 
the  executor  of  his  will.  The  plaintiff  filed  a  claim  against  the  deceased  for 
services  rendered  to  him  in  waiting  upon  him  and  assisting  him  to  dress  on 
757  days  at  75  cents  a  day.  The  claim  was  rejected  by  the  defendant,  and 
the  same  was  duly  referred  under  the  statute  to  a  referee  to  hear  and  deter- 
mine. The  referee  has  found  that  the  plaintiff,  at  the  request  of  the  de- 
ceased, from  the  20th  day  of  February,  1895,  to  the  1st  day  of  September,  1897, 
performed  services  for  said  deceased  on  757  days  in  lacing  his  shoes,  putting 
on  his  stockings,  cuffs,  necktie,  and  collar,  and  in  brushing  his  clothes,  and 
in  otherwise  assisting  him  to  dress,  and  in  attending  him ;  that  such  services 
so  performed  were  reasonably  worth  the  sum  of  25  cents  a  day,  and  that  no 
part  thereof  has  been  paid.  He  reported  in  favor  of  Judgment  for  the  plain- 
tiff for  $189.25  damages,  besides  costs.  From  the  Judgment  entered  thereupon 
this  appeal  is  taken.  The  Judgment  for  costs  was  afterwards  modified  by 
stipulation  by  deducting  therefrom  the  costs  as  taxed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

V.  B.  Van  Wagonen,  for  appellant, 
Roscoe  Irwin,  for  respondent. 

CHESTER,  J.  The  proof  shows  that  the  plaintiff  was  a  barber 
employed  by  one  Lowerhouse  at  his  barbershop  in  the  Mansion 
House  in  the  city  of  Kingston,  at  which  house  Cornell  lived  during 
all  the  time  in  question  and  until  he  died;  that  plaintiff  was  em- 
ployed by  the  deceased  to  shave  him  daily,  including  Sundays,  at 
his  room  in  the  Mansion  House ;  and  that  at  the  time  of  shaving  him 
he  aided  him  in  lacing  his  shoes,  putting  on  his  stockings,  assisting 
him  with  his  cuffs,  necktie,  and  collar,  and  in  brushing  his  clothes. 
The  proof  also  shows  that  Cornell  paid  the  plaintiff  daily  during 
all  this  time  the  sum  of  25  cents,  except  on  Sunday,  when  the  plain- 
tiff was  paid  by  Cornell  the  sum  of  $1 ;  that  plaintiff  paid  the  26 
cents  daily  to  his  employer,  Lowerhouse,  but  retained  the  dollar 
paid  to  him  on  Sundays  as  his  own.  The  proof  also  shows  that 
these  services  were  rendered  in  the  morning  of  each  day,  and  re- 
quired from  15  minutes  to  a  half  an  hour  in  their  performance,  aiDClC 
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that  the  time  required  for  shaving  was  from  15  to  20  minutes.  The 
claim  of  the  plaintiff  was  never  presented  to  the  deceased  in  his 
lifetime.  This  fact  alone  casts  suspicion  upon  the  validity  of  the 
claim,  and  the  court  cannot  sanction  its  payment,  except  upon  satis- 
factory proof  of  its  validity.  Kearney  v.  McKeon,  85  N.  Y.  136, 
at  141.  There  is  no  proof  and  no  finding  that  the  plaintiff  ever 
promised  to  pay  for  these  alleged  extra  services.  There  is  some 
proof  that  Cornell  felt  kindly  towards  the  plaintiff,  and  that  he  said 
he  didn't  know  what  he  would  have  done  without  him,  and  that 
he  was  going  to  start  him  in  business  for  himself  in  a  barber  shop. 
And  one  witness  testified  that  Cornell  said  he  was  going  to  start 
plaintiff  in  business  for  himself  for  what  he  had  done  for  him.  But 
all  this  comes  far  short  of  a  promise  to  pay  the  plaintiff  for  these 
services  as  extra  services,  and  this  testimony  is  not  sufficient  from 
which  such  a  promise  can  be  implied.  At  the  most  it  merely  show- 
ed a  friendly  interest  in  the  plaintiff,  and  that  the  kindly  disposition 
of  the  deceased  towards  him  was  such  that  he  would  be  pleased  to 
aid  him  in  starting  business  on  his  own  account,  if  the  opportunity 
offered.  The  facts  that  the  plaintiff  was  paid  at  the  conclusion  of 
all  the  services  rendered  the  deceased  each  week  day  a  specified 
amount,  which  was  g^ven  to  his  employer,  and  that  on  each  Sunday 
Cornell  paid  the  plaintiff  an  extra  or  larger  compensation  for  like 
services,  which  the  plaintiff  retained  as  his  own,  shows  very  clearly 
that  Cornell  thought  he  was  paying  daily  for  all  the  services  ren- 
dered, and  negatives  the  idea  that  any  portion  of  such  services  ren- 
dered were  regarded  by  either  party  as  extra  services.  This  is 
especially  so  in  view  of  the  fact  that  there  is  no  proof  that  there 
was  any  special  or  extra  compensation  agreed  upon  at  the  time  for 
any  of  these  services  as  extra  work,  and  the  case  comes  far  short 
of  being  supported  by  that  clear  and  satisfactory  proof  which  is 
required  in  cases  of  this  character  to  justify  a  recovery. 

The  judgment  should,  for  these  reasons,  be  reversed  on  the  law 
and  on  the  facts,  the  referee  discharged,  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event.    All  concur. 


McGARAHAN  ▼.  SHERIDAN  et  al. 
(Supreme  Court,  Appellate  Division,  First  Department    July  7,  1905.) 

1.  BQurrr— SPEOinc  Pebfobicancb— Weight  of  Pboof  Requibed. 

Clear  and  satisfactory  evidence  is  required  to  warrant  a  decree  tor  spe- 
cific performance  of  a  contract  to  convey  or  devise  lands. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44,  Cent  Dig.  Specific  Perform- 
ance, f  §  887-^95.] 

2.  Equity— Pleading— Immatebial  Facts. 

In  a  suit  in  equity  the  pleader  is  not  confined  with  the  same  degree  of 
strictness  to  alleging  the  material  facts  only,  as  in  an  action  at  law. 

8L  Same— Matteb  of  Inducement. 

Plaintiff  sued  for  specific  performance  of  a  contract  whereby  certain 
land  was  to  be  deeded  or  devised  to  her  In  consideration  for  Bervices  ren- 
dered the  deceased  owner,  and  a  paragraph  of  the  complaint  aluged  that 
the  seryices  were  of  a  peculiar  nature^  but  were  of  great  benefit  to  the 
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decedent  Another  paragraph  alleged  that  decedent  left  no  relatives  to 
whom  she  owed  any  duty,  and  another  that  part  of  the  proceeds  of  a 
sale  of  some  of  the  land  was  hy  mutual  consent  of  plaintiff  and  decedent 
deposited  in  a  trust  company  to  their  Joint  account,  and  used  in  improving 
the  real  estate.  Held^  that  such  paragraphs  w^re  matter  of  inducement, 
and,  not  being  prejudicial  to  defendants,  the  heir  and  administrator,  it 
was  error  to  strike  them  out 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Ellenor  McGarahan  against  John  Sheridan  and  others. 
From  an  order  striking  out  part  of  the  allegations  of  the  complaint 
as  irrelevant  and  redundant,  plaintiff  appeals.    Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHLIN,  PATTER- 
SON, INGRAHAM,  and  LAUGHLIN,  JJ. 

Michael  J.  Joyce,  for  appellant. 
Thomas  E.  O'Brien,  for  respondents. 

LAUGHLIN,  J.  The  plaintiff  alleges  that  between  the  years 
1870  and  1880  she  resided  with  one  Michael  Healy  as  a  member  of 
his  household,  and  at  his  request  performed  for  him  certain  offices 
of  a  domestic  character,  and  advanced  moneys  to  him  for  the  main- 
tenance and  improvement  of  certain  real  property  described  in  the 
complaint  upon  the  understanding  and  agreement  that  she  should 
have  an  interest  therein ;  that  in  1891  he  deeded  the  property  to  his 
daughter,  Eliza  J.  Healy,  upon  the  express  agreement  that  it 
should  be  held  for  her  benefit  and  for  the  benefit  of  the  plaintiff 
during  their  joint  lives,  and  in  the  event  that  the  daughter  pre- 
deceased the  plaintiff  that  the  plaintiff  should  become  the  sole 
owner  of  the  property;  that  in  the  year  1894  the  said  Eliza  J.  Healy 
contracted  with  the  plaintiff,  concerning  said  property,  that  if  the 
plaintiff  should  continue  to  live  with  and  care  for  her,  and  manage 
the  property  and  interests  of  said  Eliza  J.  Healy  as  long  as  she 
should  live,  the  said  Eliza  J.  Healy  would  give  and  leave  the  said 
real  property  to  the  plaintiff;  that  the  plaintiff  fully  performed  said 
several  agreements  on  her  part,  and  the  said  Eliza  J.  Healy  died 
without  conveying  or  leaving  said  real  property  to  the  plaintiff. 
The  action  is  brought  against  the  heirs  and  administrator  of  said 
Eliza  J.  Healy  for  specific  performance  of  the  agreement,  and  for 
a  decree  directing  her  administrator  to  pay  over  the  proceeds  of  the 
sale  of  one  parcel  of  the  property  sold  and  conveyed  by  said  de- 
cedent in  her  lifetime;  and  a  receiver  of  the  rents  and  an  injunc- 
tion pendente  lite  are  demanded. 

Paragraph  6  of  the  complaint,  which  has  been  stricken  out,  al- 
leges that  the  services  rendered  by  the  plaintiff  to  the  decedent  were 
of  a  peculiar  nature,  and  of  such  a  character  that  they  cannot  be 
readily  measured,  and  are  not  capable  of  exact  ascertainment  or 
value  in  money,  but  were  of  great  value  and  benefit  to  the  decedent, 
and  were  so  appreciated  and  regarded  by  her.  The  allegations  of 
paragraph  7  of  the  complaint,  stricken  out,  are  to  the  effect  that  the 
decedent  left  no  relatives  who  had  resided  with  her,  or  who  were 
dependent  upon  her,  or  to  whom  she  owed  any  legal  or  moral  duty 
to  care  or  provide  for,  or  who  were  in  any  manner  entitled  to  j*  , 
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claim  upon  her  bounty,  or  lived  on  terms  of  intimacy  or  cordiality 
with  her  or  with  her  father.  The  allegations  of  paragraph  10, 
stricken  out,  are  to  the  effect  that  part  of  the  proceeds  of  the  sale 
of  one  of  the  parcels  was  by  the  mutual  consent  of  both  the  decedent 
and  plaintiff  and  by  them  both  deposited  in  a  vault  of  the  Knicker- 
bocker Trust  Company,  to  which  the  decedent  and  the  plaintiff  each 
received  and  retained  a  key,  and  part  were  by  them  deposited  in  the 
Emigrant  Industrial  Savings  Bank,  and  part  was  used  and  expended 
in  the  payment  of  certain  charges  against  the  properties  in  ques- 
tion and  incidental  expenses  connected  therewith,  and  part  was 
expended  by  like  consent  as  a  gift  for  a  church  altar.  It  is  to  be 
borne  in  mind  that  this  is  a  suit  in  equity,  and  one  of  the  class 
where  clear  and  satisfactory  evidence  is  required  to  warrant  a  de- 
cree for  specific  performance.  It  has  often  been  held  that  in  a  suit 
in  equity  the  pleader  is  not  confined  with  the  same  degree  of  strict- 
ness to  alleging  the  material  facts  only  as  in  an  action  at  law.  First 
Presbyterian  Church  v.  Kennedy,  72  App.  Div.  82,  76  N.  Y.  Supp. 
284.  In  the  main  the  allegations  stricken  out  are  allegations  of  in- 
ducement, and  are  permissible  in  a  complaint  in  equity.  The  de- 
fendants are  not  aggrieved  by  the  allegations,  and,  on  the  contrary, 
it  would  seem  that  by  disclosing  the  plaintiff's  theory  of  the  basis 
for  the  contract  the  defense  would  be  benefited  by  being  the  better 
enabled  to  prepare  to  meet  the  plaintiflf's  proof.  The  suit  being  in 
equity,  and  it  not  appearing  that  the  moving  party  was  prejudiced 
by  these  allegations,  they  should  not  have  been  stricken  out.  Bo- 
gardus  v.  Met.  St.  Ry.  Co.,  62  App.  Div.  376,  70  N.  Y.  Supp.  1094; 
Rockwell  V.  Day,  84  App.  Div.  437,  82  N.  Y.  Supp.  993 ;  Uggla  v. 
Brokaw,  77  App.  Div.  310,  79  N.  Y.  Supp.  244. 

It  follows,  therefore,  that  the  order,  in  so  far  as  it  is  appealed 
from,  should  be  reversed,  with  $10  costs  and  disbursements,  and 
motion  denied,  with  $10  costs.    AH  concur. 


LEWIS  ▼.  CITY  OF  NEW  YORK. 
(Supreme  Court,  AppeHate  Division,  First  Department    July  7,  1905.) 

1.  Municipal   Gobpohations— Implied    Liabilitis8— Supfost   of   National 

GUABD. 

A  municipal  corporation  is,  in  the  absence  of  statute,  under  no  obliga- 
tion to  pay  for  supplies  furnished  to  a  national  guard  armory  located 
therein. 

2.  Same— Statxjtory  LiABiLnr— Compliance  with  Statute. 

In  order  to  hold  the  city  of  New  York  liable  for  supplies  furnished  to 
a  national  gniard  armory  located  therein,  section  134  of  the  Military  Code 
(Laws  1898,  p.  563,  c.  212,  as  amended  by  Laws  1901,  p.  843.  c  314).  pre- 
scribing the  mode  of  contracting  for  armory  supplies,  must  be  strictly 
complied  with. 

3.  Same— Necessity  of  Advertisement. 

^niitary  Code,  ft  134  (Laws  18.08,  p.  R63,  c.  212,  as  amended  by  Laws 
1901.  p.  843,  c.  314).  construed  with  New  York  City  Charter  (Laws  1901, 
p.  (>45.  c.  4G6)  S  1505.  vests  in  an  armory  board  the  control  of  armories 
In  the  city  of  New  York,  and  requires  such  board  to  prepare  for  incorpora- 
tion in  the  annual  budget  an  estimate  of  the  necessary  ez(>enses  for  main- 
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talnlng  the  armories.  The  amounts  appropriated  are  to  be  expended  pur- 
suant to  contracts  let,  after  due  advertisement,  to  the  lowest  bidder,  who 
Is  required  to  give  adequate  security  for  the  faithful  perfermance  of  the 
same,  except  that,  In  case  of  emergency,  repairs  at  an  expense  not  ex- 
ceeding $1,000  may  be  contracted  for  without  competition.  Held,  that 
a  contract  to  supply  coal  to  an  armory,  made  by  private  negotiation  with 
the  secretary  of  the  armory  board,  and  not  pursuant  to  advertisement  and 
competitive  bidding,  imposes  no  obligation  on  the  city  to  pay  for  coal  fur- 
nished thereunder. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Samuel  Lewis  against  the  city  of  New  York.  From  a 
judgment  for  plaintiff,  and  from  an  order  denying  a  new  trial,  de- 
fendant appeals.    Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  HATCH,  McLAUGHLIN, 
PATTERSON,  and  INGRAHAM,  JJ. 

T.  Connoly,  for  appellant. 
L.  L.  Kellogg,  for  respondent 

INGRAHAM,  J.  Coal  being  needed  for  the  various  armories  in 
the  city  of  New  York  in  the  winter  of  1903,  and  the  armory  board 
having  made  efforts  to  procure  coal  without  success,  in  consequence 
of  a  strike  that  had  existed,  the  plaintiff,  at  the  request  of  the  sec- 
retary of  the  armory  board,  delivered  to  the  board  the  following 
communication : 

"New  York,  December  18th,  1902. 

"The  Armory  Board  of  the  City  of  New  Tork,  Mr.  John  P.  Oastaveson.  Sec- 
retary— Dear  Sir :  In  answer  to  your  request  of  December  15th,  1902,  In  re- 
gard to  furnishing  coal  to  the  different  Armories,  I  hereby  propose  and  agree, 
subject  to  your  acceptance  to  furnish  pea  coal,  size  NOb  1,  to  such  Armories 
as  you  may  name  for  and  at  the  price  of  Nine  dollars  ($9.00),  per  gross  ton 
delivered  alongside  of  any  dock  within  the  New  Tork  Harbor  towing  limits, 
and  can  guarantee  delivery  within  three  days  from  date  of  order. 

"In  event  of  your  acceptance  will  allow  you  five  lay  days  to  discharge  the 
cargo  of  coal  and  In  event  of  detention  longer  than  this  period  at  dock,  the 
captain  will  be  entitled  to  a  demurrage  charge  of  $5.00  per  day  after  five 
days  from  reporting  day;  you  to  pay  extra  towing  If  the  boat  Is  to  be  shifted 
from  Its  original  consignment 

**Your8  truly,  Samuel  Lewis." 

In  answer  to  this  communication,  Mr.  Gustaveson,  the  secretary 
of  the  armory  board,  gave  to  the  plaintiff,  various  orders  for  coal, 
which  are  substantially  alike,  one  of  which  is  as  follows : 

•The  Armory  Board. 

••Secretary's  Office,  280  Broadway, 

•Telephone  2115  Franklin. 

"New  Tork,  Jany.  2nd,  1908. 
••Samuel  Lewis,  126  Pearl  St.,  Manhattan:  Please  furnish  between  30  and 
35  Gross  Tons  No.  1  Pea  Coal  for  Troop  *0'  Armory  and  deliver  same  at  dock 
designated  by  Mr.  Emerson,  Ck)al  Inspector,  as  per  your  proposal  of  Decem- 
ber 18th,  1902,  for  and  on  account  of  The  Armory  Board,  and  send  bill  in 
duplicate  and  this  order,  and  the  delivery  receipt  attached,  to  the  office  of  the 
Secretary,  280  Broadway. 

"I  certify  to  the  necessity  of  the  above  work  or  supplies,  and  that  the  ex- 
penditure thereof  has  been  duly  authorized  and  appropriated. 

•'[Signed]  John  P.  Gustaveson, 

••Secretary." 
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In  pursuance  of  this  order  the  plaintiff  furnished  coal  to  various 
armories,  which  was  received  and  used  to  heat  them,  between  De- 
cember 31,  1902,  and  January  23,  1903,  costing,  at  the  price  named 
by  plaintiff,  $2,606.76.  None  of  the  various  lots  of  coal  thus  fur- 
nished exceeded  $1,000  in  amount.  Bills  were  presented  to  the  city 
for  the  coal  delivered  to  each  armory,  and  attached  to  each  bill 
was  a  certificate  that  the  account  had  been  examined,  and  was 
believed  to  be  correct;  that  the  prices  charged  were  just  and  rea- 
sonable, and  that  the  said  articles  had  been  or  would  be  used  for 
and  applied  to  the  service;  and  that  the  payment  of  the  amount 
of  said  account  would  not  exceed  the  unexpended  balance  of  the 
sum  duly  appropriated  by  law  for  the  purpose  thereof  by  the  mem- 
bers of  the  armory  board.  The  comptroller  refused  to  pay  these 
bills  upon  the  ground  that  the  coal  was  not  furnished  in  pursuance 
of  a  contract  made  as  required  by  the  Military  Code,  whereupon 
the  plaintiff  brought  this  action. 

The  armories  of  the  city  of  New  York  are  under  the  control  of 
an  armory  board  provided  for  by  the  Military  Code  (chapter  212, 
p.  508,  of  the  Laws  of  1898,  as  amended  by  section  134  of  chapter 
314,  p.  843,  of  the  Laws  of  1901).  This  board  consisted  of  the 
mayor;  two  senior  ranking  officers,  of  or  below  the  grade  of 
Brigadier  General,  in  command  of  troops  of  the  National  Guard 
quartered  in  the  city  of  New  York;  the  president  of  the  depart- 
ment of  taxes  and  assessments;  and  the  commissioner  of  public 
buildings,  lighting,  and  supplies.  By  section  1565  of  the  charter 
(chapter  466,  p.  645,  of  the  Laws  of  1901),  the  president  of  the 
board  of  aldermen  was  substituted  for  the  commissioner  of  public 
buildings,  and  he  was  a  member  of  the  armory  board.  Section  134 
of  the  Military  Code  provides  as  follows : 

"In  the  city  of  New  York  the  applications  of  commanding  officers  of  regi- 
ments, battalions,  squadrons,  troops,  batteries  or  signal  corps,  for  suitable 
armories,  and  for  the  furnishing  thereof  when  first  erected,  and  for  altera- 
tions and  enlargements  of  armories,  •  •  •  shall  be  made  to  a  board  herein 
termed  the  armory  board,  and  to  consist  of  the  mayor,  the  two  senior  ranking 
officers  of  or  below  the  grade  of  Brigadier-General,  in  command  of  troops  of 
the  National  Guard  quartered  in  said  city,  the  president  of  the  department 
of  taxes  and  assessments,  and  the  commissioner  of  public  buildings,  lighting 
and  supplies.  •  •  •  The  commanding  officer  of  each  organization  of  the 
active  militia  quartered  In  the  dty  of  New  York  shall,  before  the  first  day 
of  September  in  each  year,  prepare  and  submit  to  the  armory  board  an  item- 
ized estimate  of  the  necessary  expenditures  to  be  made  during  the  ensuing 
year  for  repairs  to  and  furnishing  of  armories  and  utensils,  materials  and 
supplies  to  be  furnished  by  said  city.  On  or  before  the  twentieth  day  of  Sep- 
tember in  each  year  the  armory  board  shall  revise  said  estimate  and  deter- 
mine the  amount  necessary  to  be  expended  for  the  purposes  aforesaid  in  the 
ensuing  year.  Such  determination  shall  be  made  in  detail  specifying  as 
separate  Items  the  amounts  to  be  expended  on  each  armory  and  for  each 
organization  for  repairs,  furnishing  utensils,  supplies  and  other  expenditures 
to  be  made  by  said  dty,  and  said  board  shall  thereupon  and  before  October 
first  certify  the  amounts  so  fixed  to  the  commissioner  of  public  buildings, 
lighting  and  supplies  of  said  city,  who  shall  Include  said  amounts  as  deter- 
mined in  detail  by  said  board  in  and  present  the  same  to  the  board  of  esti- 
mate and  apportionment  as  part  of  his  departmental  estimates  for  the  ensu- 
ing year,  and  the  said  board  of  estimate  and  apportionment  and  the  municipal 
assembly  shall  Include  said  amounts  as  determined  in  detail  as  aforesaid, 
in  the  final  budget  for  the  ensuing  year.    The  amounts  so  appropriated  shall 
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be  expended  on  the  armories  and  for  the  organizations  for  which  the  same 
were  respectively  appropriated  by  and  under  the  direction  of  the  commissioner 
of  public  buildings,  lighting  and  supplies,  who  shall,  from  time  to  time,  as 
may  be  necessary,  advertise  in  the  City  Record  and  the  corporation  news- 
papers, for  not  less  than  ten  days,  for  all  utensils,  supplies,  work,  labor  and 
materials,  and  shall  award  contracts  for  the  same  to  the  lowest  bidder,  who 
shall  give  adequate  security  for  the  faithful  performance  of  such  contracts, 
except  that,  in  case  of  an  emergency,  said  commissioner  may  cause  repairs 
Immediately  required  to  be  done  without  calling  for  competition,  at  an  ex- 
pense not  exceeding  one  thousand  dollars  in  any  one  Instance.  No  payment 
shall  be  made  by  the  comptroller  from  the  appropriation  aforesaid,  except 
as  follows:  In  the  case  of  supplies,  upon  the  written  approval  of  the  claim 
by  the  commanding  officer  of  the  organization  receiving  the  supplies;  and  in 
the  case  of  expenditures  upon  an  armory  for  whatsoever  purpose  made ,  upon 
like  approval  by  the  ranking  line  officer  commanding  an  organization  quar- 
tered therein." 

By  section  1565  of  the  charter  (chapter  466,  p.  645,  of  the  Laws 
of  1901) : 

"All  powers  and  duties  relating  to  the  construction,  repairs  and  maintenance 
of  and  to  public  armories  in  the  city  of  New  York,  and  to  the  purchase  of 
supplies  therefor,  so  far  as  the  same  have  heretofore  been  conferred  upon  the 
commissioner  of  public  buildings,  lighting  and  supplies  by  chapter  212  of 
the  Laws  of  1888  and  known  as  'The  Military  Code*  are  hereby  devolved  upon 
the  armory  board  having  jurisdiction  within  the  city  of  New  York,  as  in  said 
Military  Code  provided.  The  powers  and  duties  heretofore  exercised  by  the. 
commissioner  of  public  buildings,  lighting  and  supplies  as  a  member  of  said 
armory  board  are  hereby  devolved  upon  the  president  of  the  board  of  alder- 
men, who  shall  be  a  member  of  said  armory  board." 

Reading  these  two  provisions  together,  the  amounts  appropri- 
ated by  the  board  of  estimate  and  apportionment  and  the  municipal 
assembly  were  to  be  expended  on  the  armories  and  the  organiza- 
tions for  which  the  same  were  appropriated  by  and  under  the  di- 
rection of  the  armory  board,  who  were  required,  from  time  to  time, 
as  should  be  necessary,  to  advertise  for  not  less  than  10  days  in  the 
City  Record  and  the  corporation  newspapers  "for  all  utensils,  sup- 
plies, work,  labor  and  materials,  and  shall  award  contracts  for  the 
same  to  the  lowest  bidder,  who  shall  give  adequate  security  for 
the  faithful  performance  of  such  contracts,  except  that,  in  case  of 
an  emergency,  said  commissioner  may  cause  repairs  immediately 
required  to  be  done  without  calling  for  competition,  at  an  expense 
not  exceeding  one  thousand  dollars  in  any  one  instance" ;  and  the 
amount  called  for  by  the  contracts  made  in  pursuance  of  this  au- 
thority conferred  by  the  Legislature  upon  the  armory  board  for 
the  benefit  of  the  National  Guard  of  the  state  of  New  York  were 
to  be  paid  by  the  comptroller  of  the  city  of  New  York  out  of  the 
moneys  appropriated  for  the  particular  armories  as  required  by  the 
provisions  of  this  act.  The  expenditures  here  required  are  not 
strictly  for  a  municipal  purpose,  or  for  carrying  on  the  municipal 
government.  The  fact  that  these  armories  were  supplied  with  coal 
or  other  supplies  would  impose  no  obligation  upon  the  city  of  New 
York  to  pay  for  them,  except  where  the  statute  expressly  imposed 
such  an  obligation.  There  is  no  provision  of  law,  except  that  be-  . 
fore  cited,  which  authorizes  such  an  expenditure  of  the  money  of 
the  city,  or  imposes  upon  the  city  a  liability  to  pay  for  supplies  fur- 
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nished  to  armories ;  and,  to  thus  impose  a  liability  upon  the  city, 
the  provisions  of  section  134  of  the  Military  Code  must  be  strictly 
complied  with.  There  is  no  proof  that  the  armory  board  advertised 
for  the  coal  furnished  by  the  plaintiff;  nor  was  there  any  contract 
made  by  the  armory  board,  as  a  board,  to  supply  this  coal.  The 
plaintiff  wrote  a  letter  to  the  board,  offering  to  supply  it,  and  the 
secretary  of  the  board  ordered  the  coal ;  but  it  is  not  claimed  that 
the  provision  as  to  advertisements  for  bids,  or  making  of  a  contract 
with  the  lowest  bidder  in  pursuance  of  such  advertisement,  was 
complied  with.  All  through  the  section  to  which  attention  has 
been  called  the  distinction  is  taken  between  repairs  to  the  armories 
and  supplies  furnished  to  the  armories.  The  armory  board  un- 
doubtedly had  power,  in  case  of  an  accident  which  required  immedi- 
ate repair  to  an  armory  building,  to  make  a  contract  for  such  re- 
pairs without  calling  for  competition,  but  this  power  was  given  to 
the  board  only  in  case  repairs  were  immediately  required.  Cer- 
tainly the  supply  for  coal  for  heating  the  armories  so  as  to  make 
them  comfortable  for  those  using  them  has  no  relation  to  repairs, 
whether  immediately  required  or  not ;  and  the  power  of  the  armory 
board  to  expend  any  of  the  various  amounts  appropriated  for 
"utensils,  supplies,  work,  labor  and  materials,"  without  a  contract 
based  upon  a  public  letting,  is  confined  to  repairs  immediately  re- 
quired ;  and  no  expenditure  is  authorized  by  the  city  of  New  York, 
and  no  obligation  is  imposed  upon  the  city  to  pay  for  any  supplies, 
except  such  as  are  furnished  under  a  contract  based  upon  an  ad- 
vertisement, and  that  contract  must,  by  the  provisions  of  the  stat- 
ute, be  awarded  to  the  lowest  bidder.  It  is  settled  in  this  court 
that  no  recovery  can  be  had  against  the  city  of  New  York  upon 
such  a  claim  unless  the  provisions  of  the  statute  have  been  strictly 
complied  with.  Walton  v.  The  Mayor,  26  App.  Div.  76,  49  N.  Y. 
Supp.  616 ;  Keane  v.  The  City  of  New  York,  88  App.  Div.  542,  85 
N.  Y.  Supp.  130.  It  follows  that  the  plaintiff  was  not  entitled  to 
recover  for  these  supplies  furnished  to  the  armories  for  the  benefit 
of  the  state. 

The  judgment  and  order  appealed  from  must  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event. 
All  concur. 


ZILVBR  ▼.  ROBERT  GRAVES  CO. 
(Supreme  Ck)urt,  Appellate  Division,  First  Department.    July  7,  1905.) 

1.  Tbiai/— Cross-examining  Pabtt'b  Own  Witness— Subpbise. 

Wbere  plaintiff  calls  a  witness  under  a  misapprehension,  Induced  by  a 
previous  written  statement,  as  to  what  he  will  testify  to.  It  la  not  error 
to  allow  plaintiff  to  ask  leading  questions. 

[Bd.  Note. — For  cases  In  point,  see  vol.  50,  Cent  Dig.  Witnesses,  (  848.] 

2.  Feixow  Servants. 

An  elevator  operator  is  a  fellow  servant  of  one  employed  by  the  same 
master  to  address  and  stamp  envelopes. 

[Ed.  Note.— For  cases  in  point,  see  vol.  84,  Cent  Dig.  Master  and  Serv- 
ant, n  475-479.1 
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Z.  MASTER  AND  Sbbvant— Pebsoital  Injubibs— Neolioercc  or  Feixow  Sebv- 

ANT. 

Where  plaintiff  alleged  that  his  falling  down  an  elevator  shaft  was 
caused  by  insufficient  light,  and  it  appeared  that  Bufflcient  lights  were 
furnished  by  the  master,  but  that  a  fellow  servant  had  failed  to  light 
them,  the  negligence,  if  any,  was  that  of  the  fellow  servant 

4.  Same— Obdeb  of  Co-EMPLOTfi— Want  or  Authority. 

Where  plaintiff  was  injured  by  falling  into  an  elevator  shaft  because 
he  had,  in  obedience  to  the  Instructions  of  another  employ^,  turned  out 
the  lights,  he  was  not  entitled  to  recover  of  the  master ;  it  not  appearing 
that  the  other  servant  had  charge  of  the  premisest  or  represented  the 
master  in  giving  the  instruction. 
Patterson,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Harry  Zilver,  by  guardian,  against  the  Robert  Graves 
Company.  From  a  judgment  for  plaintiff,  and  from  an  order  de- 
nying a  motion  for  a  new  trial,  defendant  appeals.     Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  HATCH,  McLAUGHLIN, 
PATTERSON,  and  INGRAHAM,  JJ. 

William  A.  Jones,  Jr.,  for  appellant, 
Edward  Hymes,  for  respondent. 

Mclaughlin,  J.  The  plaintiff  on  the  6th  of  October,  1903, 
sustained  personal  injuries  by  falling  into  an  elevator  shaft ;  and  he 
brought  this  action  to  recover  therefor,  upon  the  ground  that  such 
injuries  were  caused  by  defendant's  negligence.  In  his  complaint 
he  alleged  that  at  the  time  the  injuries  were  sustained  he  was  in  the 
defendant's  employ,  and,  having  finished  Jthe  work  in  which  he  was 
engaged,  proceeded  to  the  elevator  shaft  for  the  purpose  of  taking 
the  elevator  to  the  ground  floor ;  that  the  door  leading  into  the  ele- 
vator was  open  at  the  time,  although  the  car  was  not  at  that  floor, 
and  he,  assuming  it  was  there,  stepped  into  the  shaft,  and  fell  to 
the  basement.  The  negligence  charged  was  that  the  defendant  had 
not  properly  lighted  the  elevator,  or  that  part  of  the  building 
through  which  the  elevator  shaft  ran ;  that  it  employed  an  incom- 
petent person  to  operate  the  elevator ;  and  that  it  permitted  the  door 
to  be  open  when  the  elevator  was  not  on  the  floor  at  which  plaintiff 
was  at  work.  The. answer  denied  the  acts  of  negligence  alleged. 
At  the  trial  there  was  a  sharp  conflict  of  evidence  between  the  par- 
ties as  to  just  how  the  accident  occurred.  The  plaintiff  himself, 
a  lad  about  15  years  of  age,  testified  that  he  was  immediately  prior 
to  the  accident  working  overtime,  pursuant  to  a  request  of  the  de- 
fendant; that  the  work  in  which  he  was  engaged  was  addressing 
and  stamping  envelopes ;  that  the  desk  at  which  he  performed  this 
work  was  about  60  feet  in  the  rear  of  the  elevator  shaft ;  that  the 
elevator  was  used  for  carrying  both  passengers  and  freight;  that 
there  were  only  three  lights  in  the  room  in  which  he  worked,  one 
near  his  desk,  and  two  a  short  distance  away,  and  these  he  extin- 
guished, as  he  had  been  directed  to  do,  when  he  completed  his 
work;   and  that  he  had  been  told  not  to  interfere  with  the  other 
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lights  on  that  floor.    In  describing  what  occurred  at  and  immedi- 
ately prior  to  the  time  he  fell  into  the  shaft,  he  said : 

"I  could  see  to  do  that  work  by  the  two  lights  on  the  bookkeeper's  desk 
and  the  one  light  over  my  desk.  The  bookkeeper's  desk  was  about  ten  feet 
from  my  desk,  in  the  same  part  of  the  loft  When  I  finished  addressing  the 
envelopes,  I  put  on  the  stamps  and  turned  out  the  lights.  I  had  received  in- 
structions as  to  that  I  had  received  instructions  to  light  three  lights  when 
working  nightwork,  and  to  turn  them  out  when  I  had  finished  my  work. 
*  *  *  I  was  told  to  light  these  three  in  my  nightwork,  and  leave  the  rest 
alone.  I  had  never  touched  any  of  the  other  lights.  When  I  had  turned  out 
those  three  lights,  as  I  have  described,  the  loft  was  dark.  *  ^  *  I  wa» 
going  to  the  elevator  to  use  it  in  going  down.  I  walked  slowly,  and  felt  my 
way  along  the  wall.  I  knew  the  general  direction  in  which  the  elevator  was. 
I  was  feeling  my  way  along  the  wall.  I  was  feeling  for  the  bell — ^to  ring  the 
elevator  bell — and  I  came  to  the  opening  and  stepped  in.  That  was  the  open- 
ing of  the  elevator  shaft  I  didn't  know  what  it  was  then.  I  was  uncon- 
scious when  I  fell  into  this  elevator  shaft,  and  the  next  thing  I  remember  was 
waking  up  in  the  hospital" 

The  person  in  charge  of  the  elevator— one  Broderick — ^was  called 
as  a  witness  by  the  plaintiff,  and  stated  that  he  and  one  Schlicht,. 
another  employe,  were  at  the  time  in  question  on  the  same  floor 
with  the  plaintiff,  getting  some  paper  to  put  onto  the  elevator,  and 
there  were  then  two  gas  jets  burning  in  front  of  the  elevator  shaft. 
Complaint  is  made  by  the  appellant  as  to  the  way  in  which  plain- 
tiff's counsel  was  permitted  to  examine  this  witness,  but  I  am  of 
the  opinion  that  the  court  did  not  err  in  permitting  leading  ques- 
tions to  be  put  to  him.  It  is  quite  apparent  from  reading  the  testi- 
mony of  the  witness  that  he  was  hostile  to  the  plaintiff,  and  had 
been  called  by  him  under  a  misapprehension  as  to  what  his  testi- 
mony would  be ;  such  misapprehension  being  largely  due  to  a  writ- 
ten statement  previously  made  by  the  witness  as  to  his  knowledge 
of  the  cause  of  plaintiff's  injuries.  Under  these  circumstances,  the 
trial  court,  being  satisfied  that  the  witness  was  adverse,  was  justi- 
fied in  permitting  leading  questions  to  be  propounded,  and  it  was, 
in  effect,  cross-examining  him  as  to  the  statements  theretofore 
made,  Maloney  v.  Martin,  81  App.  Div.  432,  80  N.  Y.  Supp.  763, 
affirmed  178  N.  Y.  652,  70  N.  E.  1102. 

On  the  part  of  the  defendant,  one  Schlicht  was  called,  and  he 
corroborated  the  witness  Broderick  to  the  effect  that  there  were 
two  lights  burning  in  front  of  the  elevator  shaft  at  the  time  the 
plaintiff  fell  into.  it.  He  testified  that  he  was  engaged  with  Bro- 
derick in  putting  paper  onto  the  elevator  at  the  time  the  accident 
occurred ;  that  he  was  at  work  on  the  same  floor  that  the  plaintiff 
was,  and,  from  where  he  was  working,  he  could  plainly  see  the 
shaft;  that  the  elevator  door  was  open,  and  he  saw  the  plaintiff 
"sneaking  over  to  the  elevator.  He  pulled  the  rope,  and  the  ele- 
vator went  to  the  top.  *  *  *  He  went  to  stop  it,  and,  of  course, 
missed  the  rope  and  went  down  below." 

The  testimony  of  the  plaintiff  and  the  two  witnesses  mentioned 
is  substantially  all  there  is  bearing  on  the  cause  of  the  accident, 
and  it  was  for  the  jury  .to  pass  upon  their  credibility.  That  they 
believed  the  testimony  of  the  plaintiff  is  evidenced  by  their  ver- 
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diet,  and  the  same  cannot  be  disturbed  unless  legfal  error  was  com- 
mitted during  the  trial.  The  defendant  contends  that  such  error 
was  committed  by  the  trial  justice  refusing  to  charge  the  following 
request,  to  which  an  exception  was  taken : 

**It  the  Jury  find  that  the  proximate  cause  of  the  Injury  to  the  plaintiff  was 
the  failure  of  the  elevator  operator  to  close  the  door  of  the  elevator  shaft, 
such  failure  was  the  negligence  of  a  fellow  servant,  and  their  verdict  must  be 
for  the  defendant" 

I  am  of  the  opinion  that  the  refusal  to  charge  as  requested  con- 
stituted error  which  necessitates  a  reversal  of  the  judgment  ap- 
pealed from.  Broderick,  the  person  in  charge  of  the  elevator,  was 
a  fellow  servant  of  the  plaintiff.  They  were  engaged  in  a  common 
employment,  and,  though  doing  different  work,  were  co-servants, 
employed  by  a  common  master,  Stringham  v.  Hilton,  111  N.  Y. 
188,  18  N.  K.  870,  1  L.  R.  A.  483.  The  defendant  furnished  lighting 
facilities  which,  if  properly  used,  were  sufficient  for  all  purposes. 
This  fact  is  not  disputed.  No  claim  was  made  that  the  elevator 
was  not  perfect  in  every  respect,  nor  was  any  proof  offered  to 
establish  the  allegation  of  the  complaint  t^at  it  did  not  furnish  a 
competent  person  to  operate  the  same,  whose  duty  it  was  to  light 
the  lights  in  front  of  the  elevator  shaft.  If,  therefore,  plaintiff's 
injuries  were  caused  by  Broderick's  failure  to  light  the  lights  in 
front  of  the  shaft,  or  to  close  the  door  leading  into  it,  such  failure 
was  his,  and  not  the  defendant's,  negligent  act.  Stringham  v.  Hil- 
ton, supra ;  Geoghegan  v.  Atlas  S.  S.  Co.,  146  N.  Y.  369,  40  N.  E. 
507;  Crispin  v.  Babbitt,  81  N.  Y.  516,  37  Am.  Rep.  521;  Earle  v. 
Clyde  S.  S.  Co.,  103  App.  Div.  21,  92  N.  Y.  Supp.  839. 

In  addition  to  this,  if,  as  the  plaintiff  testified,  it  was  dark  on 
the  floor  where  he  was  at  work  after  he  had  extinguished  the  lights, 
and  by  reason  thereof  he  fell  into  the  shaft,  defendant  was  not  liable, 
because  such  darkness  was  caused  by  the  plaintiff  himself,  acting, 
it  is  true,  under  instructions  from  Bateman,  the  bookkeeper.  But 
Bateman  was  not  in  charge  of  the  premises,  nor  is  there  any  testi- 
mony to  show  that  he  represented  the  master  in  giving  the  in- 
structions which  he  did.  The  place  furnished  by  the  master  for 
the  plaintiff  to  work  in  was  reasonably  safe.  It  had  been  equipped 
with  appliances  to  properly  light  it.  The  same  can  be  said  of  the 
elevator  shaft  and  the  door  leading  into  it.  Competent  servants 
had  been  provided  to  run  the  elevator,  and  see  that  the  lights  in  and 
about  the  shaft  were  lighted.  If  they  failed  to  perform  their  duty, 
it  was  a  risk  which  the  plaintiff  assumed  when  he  entered  and  con- 
tinued in  the  defendant's  employ.  One  who  engages  in  work  with 
others  takes  the  chances  not  only  of  his  own  negligence,  but  the 
negligence  of  his  fellow  servants,  and  in  case  of  injury  from  either 
he  cannot  recover  damages  from  his  employer. 

If  the  foregoing  observations  are  correct  as  to  Broderick,  then  it 
follows  that  the  court  erred  in  not  charging  the  jury  as  requested, 
because,  if  they  had  found  that  the  plaintiff's  injuries  were  due  to 
his  negligence,  then  their  verdict  would  necessarily  have  been  for 
the  defendant. 
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The  judgment  and  order  appealed  from,  therefore,  must  be  re- 
versed, and  a  new  trial  ordered,  with  costs  to  appellant  to  abide 
event.    All  concur,  except  PATTERSON,  J.,  who  dissents. 


SOHLBSINGER  v.  WISE  et  al. 
(Supreme  Ck>urt,  Appellate  Division,  First  Department    July  7,  1905.) 

1.  Pleadings— Sham  Anbwebb—Motions  to  Strike. 

Denials  In  an  answer  which  raise  an  Issue  as  to  any  of  tlie  material 
allegations  in  the  complaint  cannot  be  stricken  out  as  sham,  but  the  issues 
so  raised  must  be  disposed  of  by  a  trial. 

[Ed.  Note.— For  cases  in  point,  see  vol.  89,  Cent.  Dig.  Pleading,  §  1121.] 

2,  Samb— DENIAI3  OF  Answer— INCONSISTENCT  or  ArriBMATiVE  Defense. 

Defendant  may  plead  inconsistent  defenses,  and  denials  In  his  answer 
put  plaintiff  to  his  proof,  although  they  are  inconsistent  with  an  affirma- 
tive defense  which  is  also  pleaded. 

8.  Same— Sham  Defenses— Right  to  Stbikb. 

An  affirmative  defense  contained  in  an  answer  cannot  l>e  stricken  out 
as  sham  on  affidavits,  although  inconsistent  with  denials  contained  in  the 
answer. 

4.  Pledges— Refusal  to  Ri&ubn- Rights  of  Pledgor. 

Where  a  party  delivers  to  the  holder  of  a  note  personal  property  as  col- 
lateral security  for  its  payment  a  refusal  to  return  the  collateral  is  a 
Justification  for  nonpayment  of  the  note. 

Appeal  from  Special  Term,  New  York  Gjunty. 

Action  by  Leo  Schlesinger,  as  receiver  of  the  Federal  Bank  of 
New  York,  against  Benjamin  S.  Wise,  impleaded  with  another. 
From  an  order  striking  out  an  answer,  defendant  named  appeals. 
Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  HATCH,  McLAUGHLIN, 
PATTERSON,  and  INGRAHAM,  JJ. 

A.  H.  Parkhurst,  for  appellant. 
George  W.  Glaze,  for  respondent. 

McLAUGHLIN,  J.  The  defendant  appeals  from  an  order  strik- 
ing out  as  sham  his  amended  answer.  The  action  is  upon  a  prom- 
issory note  for  $2,500.  Paragraph  2  of  the  complaint  sets  out  the 
appointment  of  the  plaintiff  as  receiver  of  the  Federal  Bank ;  par- 
agraph 3,  a  copy  of  the  note,  and  alleges  same  was  executed  by  the 
defendant  Benjamin  S.  Wise;  paragraph  4,  that  at  the  time  of  the 
making  of  the  note  and  prior  to  delivery  to  the  bank  the  defendant 
Leonora  Wise  indorsed  the  same  in  blank;  paragraph  5,  that  she 
did  so  for  the  purpose  of  giving  credit  to  said  note  and  charging 
herself  as  first  indorser  thereon ;  paragraph  6,  that  prior  to  the  ma- 
turity of  the  note  it  was  indorsed  by  the  maker  in  blank — the  same 
being  payable  to  his  order — and  delivered  to  the  bank,  which,  upon 
the  credit  of  the  indorsements  thereon,  duly  discounted  the  same 
in  due  course,  and  for  value;  paragraph  7,  that  at  maturity  said 
note  was  presented  for  payment,  and  payment  thereof  then  and 
there  demanded,  but  that  the  same  was  not  paid,  whereupon  the 
note  was  duly  protested  for  nonpayment  at  a  cost  to  the  bank: of 
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$1.25,  due  notice  of  which  was  given  to  the  defendant.  The  an- 
swer denied  that  plaintiff  became  and  still  is  the  owner  and  holder 
of  the  note,  as  alleged  in  paragraph  2  of  the  complaint ;  and  further 
denied  all  the  allegations  contained  in  paragraphs  6  and  6,  and  de- 
nied any  knowledge  or  information  sufficient  to  form  a  belief  as  to 
the  allegations  contained  in  paragraph  7.  It  also  set  up  a  separate 
and  distinct  defense,  and  what  is  termed  an  equitable  counter- 
claim to  the  effect  that  at  the  time  of  the  making  and  delivery  of 
the  note  another  note  for  $5,350  was  executed  by  Benjamin  S.  Wise, 
and  delivered  to  the  bank  as  collateral  security  for  the  payment  of 
the  note  sued  on ;  that  the  defendant,  prior  to  the  commencement 
of  the  action,  had  offered  to  pay  the  note  in  suit,  provided  the  col- 
lateral was  returned  to  him ;  and  that  he  then  demanded  its  return, 
which  was  refused.  He  asks  for  a  judgment  that  the  plaintiff, 
upon  being  paid  the  amount  of  the  note  in  suit,  with  accrued  inter- 
est, be  adjudged  and  required  to  deliver  the  collateral  to  the  de- 
fendant. 

The  order  appealed  from  must  be*  reversed.  The  answer,  which 
was  verified,  put  in  issue  material  allegations  of  the  complaint.  It 
is  proper  in  form,  and  raises  an  issue  which  cannot  be  determined 
on  motion  to  strike  out.  It  has  long  been  the  settled  law  of  this 
state  that  in  an  action  either  at  law  or  in  equity,  where  the  answer 
raises  an  issue  as  to  any  of  the  material  allegations  in  the  complaint, 
that  issue  can  only  be  disposed  of  by  a  trial,  and  that  a  denial  in  an 
answer  which  raises  such  an  issue  cannot  be  stricken  out  as  sham. 
This  was  settled  in  Wayland  v.  Tvsen,  46  N,  Y.  281;  Thompson 
V.  The  Erie  R.  R.  Co.,  Id.  468.     In  the  latter  case  the  court  said: 

"We  have  held  in  W^ayland  v.  Tysen  •  •  ♦  that  a  verified  answer  which 
interposes  a  general  denial  to  the  complaint  is  tantamount  to  a  plea  of  the 
general  issue  under  the  former  system  of  practice  at  law ;  that  such  answer 
gives  to  the  defendant  the  right  to  require  the  plaintiff  to  establish  by  proof 
all  the  material  facts  necessary  to  show  his  right  to  a  recovery ;  and  that  it 
cannot  be  stricken  out  as  sham,  although  shown  by  aflldavits  to  be  false.  This 
was  not  upon  the  ground  that  a  false  plea  was  not  sham,  but  upon  the  ground 
that  a  party  making  a  demand  against  another  through  legal  proceedings  was 
required  to  show  his  right  by  common-law  evidence,  and  that  ex  parte  affidavits 
were  not  such  evidence." 

Whenever  the  question  has  since  been  presented,  the  decisions 
cited  have  been  followed,  so  far  as  I  have  discovered.  It  has  uni- 
formly been  held  in  this  court  that,  where  a  material  allegation  of 
the  complaint  is  denied  by  the  answer,  such  denial  cannot  be 
stricken  out  as  sham.  Howe  v.  Elwell,  57  App.  Div.  357,  67  N.  Y. 
Supp.  1108 ;  Mutual  Life  Ins.  Co.  v.  Toplitz,  58  App.  Div.  188,  68 
N.  Y.  Supp.  680;  Reese  v.  Walworth,  61  App.  Div.  65,  69  N.  Y. 
Supp.  1116;  Alexander  v.  Aaronson,  65  App.  Div.  174,  72  N.  Y. 
Supp.  640;  Ginnel  v.  Stayner,  71  App.  Div.  640,  75  N.  Y.  Supp.  887 ; 
Hopkins  v.  Meyer,  76  App.  Div.  365,  78  N.  Y.  Supp.  459. 

Criticism  is  made  that  the  denials  in  the  answer  are  inconsistent 
with  the  separate  defense  pleaded,  but  there  is  nothing  in  the  Code 
which  prevents  a  party  introducing  inconsistent  defenses.  Shel- 
don V.  Heaton,  78  Hun,  50,  29  N.  Y.  Supp.  275 ;  Goodwin  v.  Wert- 
heimer,  99  N.  Y.  149,  1  N.  E.  404 ;   Societa  Italiana  v.  Sulzer,  138 
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N.  Y.  468,  34  N.  E.  193.  A  denial  of  material  allegations  in  the 
complaint  puts  the  plaintiff  to  his  proof,  even  though  there  be 
allegations  in  an  affirmative  defense  which  conflict  with  the  denial. 
Central  Bank  v.  Thein,  76  Hun,  571,  28  N.  Y.  Supp.  232.  A  coun- 
terclaim cannot  be  stricken  out  as  sham.  Baums  Castorine  Co.  v. 
Thomas,  92  Hun,  1,  37  N.  Y.  Supp.  913.  Indeed,  there  was  nothing 
before  the  court  which  authorized  it  to  determine  whether  the  alle- 
gations of  the  answer  setting  up  the  alleged  counterclaim  were 
true  or  false.  Not  a  single  fact  is  alleged  from  which  it  could  be 
determined.  As  already  said,  the  answer  denied  material  alle- 
gations of  the  complaint  and  set  up  an  affirmative  defense.  The 
denials  put  plaintiff  to  his  proof,  and  the  affirmative  defense  could 
no  more  be  stricken  out  as  sham  on  affidavits  than  could  the  com- 
plaint. Webb  V.  Foster,  45  N.  Y.  Super.  Ct.  311.  If  the  separate 
and  distinct  defense  pleaded  did  not,  in  the  opinion  of  plaintiff's 
counsel,  constitute  a  defense,  then  he  could  have  it  disposed  of  by 
demurrer;  but  the  law  seems  to  be  well  settled  that,  where  a  party 
delivers  to  the  holder  of  a  note  personal  property  as  collateral  se- 
curity for  its  payment,  when  the  note  is  paid  the  collateral  security 
must  be  returned,  and  the  refusal  to  return  it  is  a  justification  for 
nonpayment  of  the  note.  Bank  v.  Fant,  50  N.  Y.  474;  Robertson 
V.  Sully,  2  App.  Div.  160,  37  N.  Y.  Supp.  935. 

The  order  appealed  from  therefore  must  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  denied,  with  $10  costs. 
All  concur. 


SCHLESINGBR  V.  WISE. 
(Supreme  Court,  Appellate  Division,  First  Department    July  7,  1905.) 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Leo  Schlesinger,  as  receiver,  etc.,  against  Benjamin  S. 
Wise.  From  an  order  striking  out  an  answer,  defendant  appeals. 
Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  HATCH,  McLAUGHLIN, 
PATTERSON,  and  INGRAHAM,  JJ. 

A.  H.  Parkhurst,  for  appellant. 
George  W.  Glaze,  for  respondent. 

Mclaughlin,  J.  This  appeal  is  from  an  order  striking  out  as 
sham  an  answer  interposed  by  the  defendant.  The  action  is  to  re- 
cover upon  a  promissory  note  for  $5,350.  The  second  paragraph 
of  the  complaint  alleges  that  the  plaintiff,  as  receiver,  became  and 
still  is  the  owner  and  holder  of  the  note,  for  value.  The  fourth 
paragraph  alleges  that  the  note,  before  maturity,  was  indorsed  by 
the  defendant  and  discounted  by  the  bank  of  which  plaintiff  is.  re- 
ceiver in  due  course,  and  for  value.  Both  of  these  allegations  are 
denied  in  the  answer,  which  further  contains  a  separate  and  distinct 
defense,  and  what  is  termed  an  equitable  counterclaim  to  the  ef- 
fect that  the  note  sued  on  was  delivered  to  the  bank  as  collateral 
security,  only,  for  the  payment  of  a  note  for  $2,500,  which  was 
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given  in  renewal  of  another  note  for  a  similar  amount;  that  the 
defendant,  before  the  commencement  of  the  action,  tendered  to 
plaintiflf  $2,500,  together  with  accrued  interest  from  the  maturity 
of  said  note,  and  any  expenses  of  protest  in  relation  thereto,  and 
demanded  that  he  deliver  up  and  surrender  to  him  the  note  in  suit, 
which  he  refused  to  do.  He  asks  that  the  complaint  be  dismissed, 
with  costs,  and  that  defendant  have  judgment  upon  the  counter- 
claim to  the  effect  that  plaintiff,  on  being  paid  the  sum  of  $2,600 
with  accrued  interest,  deliver  to  defendant  the  note  upon  which  the 
action  is  brought. 

This  appeal  was  argued  in  connection  with  the  appeal  in  Leo 
Schlesinger,  as  Receiver,  etc.,  v.  Benjamin  S.  Wise,  impleaded  with 
Leonora  Wise,  94  N.  Y.  Supp.  718,  and  for  the  reasons  given  in  the 
opinion  delivered  in  that  case  the  order  here  appealed  from  must  be 
reversed,  with  $10  costs  and  disbursements,  and  the  motion  denied, 
with  $10  costs.    All  concur. 


SCHLESINQER  v.  WISE  et  al. 
(Supreme  Ck>urt,  Appellate  Division,  First  Department.    July  7,  1905.) 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Leo  Schlesinger,  as  receiver,  etc.,  against  Leonora 
Wise,  impleaded  with  another.  From  an  order  striking  out  an  an- 
swer, defendant  named  appeals.     Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  HATCH,  McLAUGHLIN, 
PATTERSON,  and  INGRAHAM,  JJ. 

A.  H.  Parkhurst,  for  appellant. 
George  W.  Glaze,  for  respondent. 

McLAUGHLIN,  J.  This  appeal  is  from  an  order  striking  out 
as  sham  the  answer  interposed  by  the  appellant.  The  case  was 
argued  with  Leo  Schlesinger,  as  Receiver,  etc.,  v.  Benjamin  S. 
Wise,  impleaded  with  Leonora  Wise,  94  N.  Y.  Supp.  718.  The  an- 
swer interposed  by  the  appellant  put  in  issue  the  same  allegations 
of  the  complaint  as  did  the  answer  there  under  consideration,  and 
pleaded  the  same  separate  defense  and  counterclaim.  For  the  rea- 
sons stated  in  the  opinion  delivered  in  that  case,  decided  herewith, 
the  order  appealed  from  must  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  denied,  with  $10  costs.    All  concur. 


SCHLESINGER  v.  McDONALD. 
(Supreme  Court,  Appellate  Division,  First  Department    July  7,  1905.) 

1.  Pleading — Sham  Pleading— Motions  to  Strike. 

Denials  of  material  portions  of  a  complaint  in  an  action  at  law,  which 
raise  the  general  issue  as  to  the  allegations  denied,  cannot  be  stricken 
out  as  sham,  whether  they  are  absolute,  upon  Information  and  belief,  or 
upon  a  denial  of  knowledge  or  Information  Rufficieut  to  form  the  belief. 

[Ed.  Note.— For  cases  in  point,  see  vol.  39,  Cent  Dig.  Pleading,  §S  1121, 
1122.] 
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2.  Same>-Inconsisteivt  Defenses—Right  to  Strike. 

The  fact  tliat  allegations  of  new  matter  In  an  answer  are  Inconsistent 
with  denials  contained  therein  does  not  justify  the  court  in  striking  out 
the  denials  as  sham. 

8.  Same— ADiqssioNs— CoNSTBUOTioN. 

Where  allegations  of  an  answer  are  taken  as  admissions  of  defendant, 
they  must  be  considered  as  a  whole,  and  defendant  must  be  given  the  bene- 
fit of  portions  thereof  which  are  favorable  to  him. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Leo  Schlesinger,  as  receiver  of  the  Federal  Bank  of 
New  York,  against  Owen  P.  McDonald.  From  an  order  striking 
out  as  sham  certain  denials  in  the  answer,  defendant  appeals.  Re- 
versed. 

Argued  before  O'BRIEN,  P.  J.,  and  HATCH,  McLAUGHLIN, 
PATTERSON,  and  INGRAHAM,  JJ. 

William  L.  Stone,  for  appellant. 
Stillman  F.  Kneeland,  for  respondent, 

INGRAHAM,  J.  We  do  not  think  the  court  below  was  justified 
in  striking  out  as  sham  denials  of  material  portions  of  the  complaint 
in  an  action  at  law  whereby  the  general  issue  was  raised  as  to  such 
allegations  whether  the  denials  are  absolute,  upon  information*  and 
belief,  or  upon  an  allegation  that  the  defendant  has  not  knowledge 
or  information  sufficient  to  form  a  belief  as  to  the  truth  of  such  al- 
legations. It  has  been  the  universal  rule  since  Wayland  v.  Tysen, 
45  N.  Y.  281,  and  Thompson  v.  Erie  R.  W.  Co.,  45  N.  Y.  468,  that 
"a  verified  answer  which  interposes  a  general  denial  of  the  com- 
plaint is  tantamount  to  a  pleading  of  the  general  issue  under  the 
former  system  of  practice  at  law.  Such  answer  gives  to  the  de- 
fendant the  right  to  require  the  plaintiff  to  establish  by  proof  all 
the  material  facts  necessary  to  show  his  right  to  recover.  It  can- 
not be  stricken  out  as  sham,  although  shown  by  affidavits  to  be 
false";  and  that  the  same  rule  applies  when  the  answer  denies  a 
material  allegation  of  the  complaint.  Gallagher  v.  Merrill,  13  App. 
Div.  182,  43  N.  Y.  Supp.  303 ;  Robertson  v.  Rockland  Cemetery,  54 
App.  Div.  191,  66  N.  Y.  Supp.  632.  The  case  of  Rodgers  v.  Clem- 
ent, 162  N.  Y.  422,  66  N.  E.  901,  76  Am.  St.  Rep.  342,  cited  by  the 
learned  counsel  for  the  respondent,  is  not  relevant,  as  that  was  an 
appeal  from  a  judgment  after  a  trial,  and  in  that  case  the  same  al- 
legation of  the  answer  denied  certain  allegations  of  the  complaint 
and  made  certain  admissions.  As  stated  by  the  court,  "It  will  be 
seen  that  this  allegation  of  the  answer  contains  a  denial,  an  admis- 
sion, and  an  affirmative  averment;"  and  the  allegation  was  upon 
the  trial  to  be  taken  as  a  whole,  denying  only  the  allegations  of 
the  complaint  not  admitted  either  by  the  express  admission  or  the 
allegation  of  new  matter.  In  this  case  the  denials  of  the  allega- 
tions of  the  complaint  are  specific  and  independent  of  the  new  mat- 
ter pleaded,  but  it  is  sought  to  sustain  the  order  because  of  these 
allegations  of  new  matter  which  are  pleaded  as  separate  defenses, 
and  which  are  alleged  to  be  inconsistent  with  the  denials  of  the 
allegations  of  the  complaint.    The  denial  of  the  material  allegations 
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of  the  complaint,  being  complete  in  themselves,  raised  the  general 
issue  as  to  the  allegations  denied ;  and  the  fact  that  certain  allega- 
tions of  new  matter  were  inconsistent  with  the  denials  does  not 
justify  the  court  in  striking  out  the  denial  as  sham  any  more  than 
the  denial  would  justify  the  court  in  striking  out  the  new  matter 
alleged  as  a  separate  defense  as  sham.  But  these  allegations  of 
new  matter  do  not  specifically  allege  that  the  notes  which  are  al- 
leged to  have  been  paid  and  to  have  been  void  for  usury  were  made 
and  delivered  by  the  defendant;  and,  if  the  allegations  are  to  be 
taken  as  admissions  of  the  defendant,  they  must  be  taken  as  a 
whole,  and  the  plaintiff  cannot  use  them  to  obtain  an  advantage, 
without  at  the  same  time  admitting  that  the  notes  were  usurious 
and  void,  and  that  they  have  been  paid. 

We  think  the  defendant  was  entitled  to  require  the  plaintiff  to 
prove  these  allegations,  which  the  answer  denied  bv  evidence  upon 
the  trial,  and  that  the  order  appealed  from  must  be  reversed,  with 
$10  costs  and  disbursements,  and  the  motion  denied,  with  $10  costs. 
All  concur. 


QUAGKENBOSS  v.  GLOBE  &  RUTGERS  FIRE  INS.  CO. 

(Supreme  Court,  Appellate  Division,  First  I>epartment.    July  7,  1905.) 

C0BPOBATION&— Contracts— Execution— Evidence. 

Where  in  an  action  against  a  corporation  on  a  contract  signed  by  the 
president  and  secretary,  and  bearing  the  corporate  seal,  defendant  denied 
the  execution  of  the  contract,  it  was  entitled  to  introduce  its  by-laws  in 
evidence  to  show  that  the  officers  named  had  no  authority  to  execute  the 
contract,  and  to  prove  by  parol  that  such  was  the  effect  of  the  by-laws, 
that  plaintiff  knew  it  as  a  director,  and  that  the  contract  had  never  been 
acted  on  or  ratified. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  George  W.  Quackenboss  against  the  Globe  &  Rutgers 
Fire  Insurance  Company.  From  a  judgment  for  plaintiff  and  from 
an  order  denying  a  motion  for  a  new  trial,  defendant  appeals.  Re- 
versed 

Argued  before  O'BRIEN,  P.  J.,  and  HATCH,  McLAUGHUN, 
PATTERSON,  and  IN  GRAHAM,  J  J. 

W.  P.  Prentice,  for  appellant. 
Frederick  Seymour,  for  respondent. 

McLaughlin,  J.  This  action  was  brought  to  recover  dam- 
ages for  the  breach  of  an  alleged  contract  between  the  plaintiff 
and  the  Rutgers  Fire  Insurance  Company,  which  was  subsequently 
consolidated  with  the  Globe  Insurance  Company  and  the  obliga- 
tions of  the  former  assumed  by  the  defendant.  The  complaint  al- 
leged that  on  the  26th  of  February,  1897,  the  plaintiff  entered  into 
a  contract  with  the  Rutgers  Fire  Insurance  Company,  copy  of 
which  was  annexed  to  and  made  a  part  thereof;  that  said  contract 
was  for  a  term  of  three  years,  with  privilege  of  three  renewals  of 
three  years  each,  and  provided  that  in  consideration  of  plaintiff's 
services  he  was  to  receive  20  per  cent,  on  the  net  premiums  re- 
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ceived  by  the  insurance  company  on  all  risks  accepted  and  policies- 
issued  in  certain  localities;  that  the  plaintiff  duly  performed  the 
contract  on  his  part  until  such  consolidation,  when  defendant  pre- 
vented further  performance  by  its  refusal  to  perform ;  that  by  rea- 
son thereof  damages  had  been  sustained  to  the  amount  of  $50,000, 
for  which  judgment  was  demanded.  The  answer  denied  that  the 
contract  sued  on  was  executed  by  the  Rutgers  Fire  Insurance 
Company,  and  alleged  affirmatively  that  such  contract  was  without 
consideration,  and  ultra  vires. 

This  is  the  second  appeal.  On  the  first  trial  the  plaintiff  pro- 
duced and  offered  in  evidence  what  purported  to  be  a  contract  be- 
tween himself  and  the  Rutgers  Fire  Insurance  Company.  It  was 
signed  on  the  part  of  the  company  by  one  Fellowes  and  one  Kreiser, 
who  were,  at  the  time  of  its  execution,  the  corporation's  president 
and  secretary.  The  paper  also  bore  the  corporate  seal  of  the  cor- 
poration. The  defendant  objected  to  the  reception  of  the  paper  on 
several  grounds,  and,  among  others,  that  it  did  not  appear  that  the 
act  of  the  president  and  secretary  was  authorized  by  the  board  of 
directors  of  the  insurance  company.  The  objection  was  sustained, 
and  an  exception  taken.  On  appeal  to  this  court  it. was  held  that 
the  plaintiff  was  not  injured  by  the  ruling  excluding  the  contract, 
because  he  subsequently  put  in  evidence  the  by-laws  of  the  corpora- 
tion, which  showed  that  the  president  and  secretary  had  no  power 
to  make  the  contract  in  question ;  that  this  power  was  lodged  in  the 
board  of  directors,  or  a  committee  consisting  of  five  of  its  members, 
under  that  portion  qf  the  by-laws  which  provided  that  a  committee 
of  five  shall  "have  referred  to  them  all  applications  in  relation  to 
the  establishment  of  agencies  and  the  employment  of  agents,  and, 
with  the  concurrence  of  the  board,  authorize  and  establish  the 
same."  77  App.  Div.  168,  78  N.  Y.  Supp.  1019.  But  on  appeal  to 
the  Court  of  Appeals  the  judgment  was  reversed,  and  a  new  trial 
ordered,  that  court  holding  that  the  contract  should  have  been  re- 
ceived in  evidence;  that,  bearing  the  seal  of  the  corporation,  and 
being  signed  by  the  president  and  secretary,  there  was  a  presump- 
tion that  such  ofScers  did  not  esfceed  their  powers,  and  that  the 
seal  was  prima  facie  proof  that  it  was  attached  by  proper  authority ; 
that,  if  it  were  not,  the  burden  of  proving  that  fact  rested  upon  the 
party  objecting  to  the  execution;  that  at  the  time  it  was  offered 
in  evidence  the  proof  was  not  sufficient  to  overcome  the  presumption 
arising  from  the  execution,  and  that  the  proof  thereafter  given  as 
to  the  regularity  of  it  bore  not  upon  its  admissibility,  but  upon  its 
effect  when  received ;  that  the  court  could  not  improperly  exclude 
plaintiff's  most  material  and  important  evidence  and  then,  because 
he  had  not  made  sufficient  proof  to  sustain  his  complaint,  hold  that 
the  erroneous  ruling  should  be  disregarded;  and  that  when  the 
court  refused  to  admit  the  contract  plaintiff  was  not  required  to 
introduce  other  proof  to  establish  his  cause  of  action,  ^uacken- 
boss  V.  Globe  and  Rutgers  Fire  Ins.  Co.,  177  N.  Y.  71,  69  N.  E.  223. 

At  the  second  trial  the  plaintiff  introduced  the  contract  in  evi- 
dence, offered  testimony  tending  to  show  performance  on  his  part, 
and  neglect  and  failure  to  perform  on  the  part  of  the  defendant ; 
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that  certain  damages  had  been  sustained;  and  then  rested.  The 
defendant  then  offered  in  evidence  the  charter  and  by-laws  of  the 
Rutgers  Fire  Insurance  Company,  to  which  plaintiff's  counsel  ob- 
jected. The  objection  was  sustained,  and  an  exception  taken.  The 
defendant  then  sought  to  show  by  a  series  of  questions  and  in  va- 
rious ways  that  the  contract  had  never  been  duly  executed;  that 
it  had  never  been  before  the.  executive  committee  of  the  insurance 
company ;  that  it  had  never  been  acted  upon  or  recognized  by  the 
corporation;  that  the  plaintiff  at  the  time  of  its  execution  was  a 
member  of  the  board  of  directors,  and  also  a  member  of  the  ex- 
ecutive committee  of  such  board;  that  he  was  familiar  with  the 
by-laws  under  which  the  president  and  secretary  had  no  power  to 
make  a  contract  similar  to  the  one  under  which  he  claimed;  that 
the  corporation,  acting  through  its  board  of  directors,  had  never 
ratified  the  act  of  the  president  or  secretary  in  signing  the  contract, 
nor  authorized  any  one  to  affix  the  seal  of  the  corporation.  To  all 
of  these  questions  objections  were  made,  sustained,  and  exceptions 
taken. 

I  am  of  the  opinion  that  the  court  erred  in  excluding  the  charter 
and  by-laws,  and  that  it  also  erred  in  excluding  the  proof  sought 
to  be  introduced  by  the  questions  above  alluded  to.  The  answer 
denied  the  execution  of  the  contract,  and  this  entitled  the  defend- 
ant to  disprove  every  fact  which  it  was  necessary  for  the  plaintffi 
to  establish  to  justify  a  recovery  on  his  part.  Weaver  v.  Barden, 
49  N.  Y.  286.  To  justify  a  recovery,  he  was  bound  to  prove  that 
the  corporation  had  executed  the  contract  sued  on.  He  gave  prima 
facie  proof  of  this  when  he  introduced  the  contract  in  evidence, 
bearing  the  seal  of  the  corporation,  and  signed  by  its  president  and 
secretary.  But  it  was  not  conclusive  proof,  nor  did  it  prevent  the 
defendant  disproving  the  fact  that  the  seal  was  affixed  without  au- 
thority, and  that  the  signatures  were  unauthorized.  There  is  noth- 
ing in  the  opinion  of  the  Court  of  Appeals  which  justifies  the  rul- 
ings of  the  trial  court.  It  seems  to  have  proceeded  upon  the  theory 
that  the  defendant  could  not  disprove  the  plaintiff's  prima  facie 
proof  that  the  contract  had  been  duly  executed  because  defendant 
had  not  affirmatively  alleged  such  fact  in  its  answer.  It  was  not 
required  to  do  so.  It  had  interposed  an  answer,  which,  so  far  as 
the  execution  of  the  contract  was  concerned,  was  a  general  denial, 
and  under  which  the  proof  offered  was  admissible.  The  court  er- 
red in  excluding  it,  and  that  the  defendant  was  injured  by  such  er- 
rors is  sufficiently  evidenced  by  the  verdict  in  favor  of  the  plaintiff 
awardine  him  a  substantial  sum. 

The  judgment  and  order  appealed  from  therefore  are  reversed, 
and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the 
event.    All  concur 
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ULLMAN  ▼.  ROTHSCHILD. 

(Supreme  Court,  Appellate  Division,  First  Department    July  7,  1905.) 

Sals— Mahufacturb— Action  fob  Bbeach— Question  fob  Jubt. 

In  an  action  for  work  and  labor  and  services  performed  for  the  defend- 
ant in  manufacturing  certain  articles  ordered  from  the  plaintiff,  evidence 
merely  that  the  defendant  and  plaintiif  had  a  conversation  with  respect 
to  the  goods,  and  that  defendant  said  he  wanted  to  examine  what  plain- 
tiflf  claimed  he  was  selling  under  an  order  which  defendant  gave;  that 
defendant  said  that,  if  plaintiff  would  make  an  allowance  on  the  goods, 
he  would  look  at  them  and  see  If  he  could  use  them — was  insufficient  to 
warrant  the  direction  of  a  verdict  in  plaintiff's  favor,  in  the  absent  of 
any  admission  of  a  contract  or  evidence  that  the  goods  were  manufactured 
in  accordance  with  a  contract,  though  plaintiff  testified  that  he  received 
orders  for  some  of  the  goods  personally. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  David  I.  Ullman  against  Solomon  Rothschild.  From 
a  judgment  in  favor  of  plaintiff,  and  an  order  denying  a  motion  for 
a  new  trial,  defendant  appeals.     Affirmed  conditionally. 

Argued  before  O'BRIEN,  P.  J.,  and  HATCH,  McLAUGHIJN, 
PATTERSON,  and  INGRAHAM,  JJ, 

M.  Blumenthal,  for  appellant. 
A.  Pagelow,  for  respondent. 

PATTERSON,  J.  The  record  of  the  trial  in  this  case  is  con- 
fused and  unsatisfactory,  but  from  it  we  gather  that  the  plaintiff 
was  entitled  to  recover  on  the  first  cause  of  action  mentioned  in 
the  complaint,  but  not  upon  the  second.  It  is  alleged  in  the  com- 
plaint, as  a  first  cause  of  action,  that  at  various  times  between  Jan- 
uary 8,  1904,  and  May  23,  1904,  the  plaintiff,  at  the  special  instance 
and  request  of  the  defendant,  performed  certain  work,  labor,  and 
services  for  the  defendant  in  manufacturing  certain  articles  which 
the  defendant  had  ordered,  and  for  which  he  promised  and  agreed 
to  pay  at  the  agreed  sum  of  $2,640,  and  a  schedule  of  those  articles 
thus  manufactured  and  delivered  was  annexed  to  the  complaint.  A 
credit  was  given  on  account  of  the  purchase  price  of  those  articles, 
and  the  balance  claimed  to  be  due  was  $1,652.80.  As  a  second 
cause  of  action,  the  plaintiff  alleged  that  at  various  times  between 
February  10  and  April  31,  1904,  the  plaintiff,  at  the  special  instance 
and  request  of  the  defendant,  performed  certain  work,  labor,  and 
services  for  the  defendant  in  manufacturing  certain  articles  which 
the  latter  had  ordered  the  former  to  manufacture  for  him  on  or 
about  February  10,  1904,  and  for  which  the  defendant  promised 
and  agreed  to  pay  the  sum  of  $664.75,  and  an  itemized  statement 
thereof  was  annexed  to  the  complaint.  Plaintiflf  alleged  that  he 
performed  all  the  conditions  on  his  part  to  be  performed,  and  that 
during  the  period  of  time  mentioned  in  the  second  cause  of  actions 
he  tendered  delivery  of  the  articles  mentioned  therein,  and  that  the 
defendant  refused,  unreasonably  and  without  just  cause,  to  receive 
such  articles,  or  any  part  thereof,  and  refused  to  pay  for  the  same 
or  to  perform  his  agreement  in  respect  thereto ;  that  thereupon  the 
plaintiff  notified  the  defendant  that  he  would  sell  such  articles  for 
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the  account  and  risk  of  the  defendant,  and  that  he  sold  certain  of 
them,  and  that  after  crediting  the  defendant  with  the  proceeds  of 
such  sale  the  defendant  remained  indebted  to  the  plaintiff  for  the 
sum  of  $594.76.  The  defendant,  in  his  answer,  denied  the  allega- 
tions of  the  complaint,  and,  by  way  of  defense  to  the  second  cause 
of  action,  alleged  that  in  January,  1904,  he  ordered  and  purchased 
from  the  plaintiff  merchandise  at  agreed  prices,  and  upon  the  dis- 
tinct understanding  that  it  should  be  delivered  by  the  plaintiff  in 
the  month  of  February  following,  and  that  he  was  ready  and  will- 
ing to  accept  the  merchandise  at  the  time  specified ;  that  it  was  not 
delivered  as  agreed,  but,  on  the  contrary,  on  or  about  April  28, 
1904,  the  plaintiff  tendered  goods  purporting  to  be  the  merchandise 
in  question,  and  the  defendant  refused  to  accept  the  same. 

Under  the  condition  of  the  pleadings,  there  was  a  general  denial 
of  each  and  every  allegation  in  the  complaint  contained.  That 
general  denial  applied  to  both  causes  of  action.  The  separate  de- 
fense alleged  was  as  to  the  second  cause  of  action.  It  was  an  af- 
firmative defense,  but  it  was  not  of  such  a  character  as  necessarily 
contained  an  admission  militating  against  the  general  denial  of 
both  causes  of  action  contained  in  the  answer.  On  the  trial  the  court 
directed  a  verdict  for  the  plaintiff  as  to  both  causes  of  actions. 

It  is  quite  clear  that  the  court  was  right  in  directing  a  verdict  on 
the  first  cause  of  action.  The  uncontradicted  evidence  is  that  the 
defendant  acknowledged  his  indebtedness  on  that  cause  of  action, 
and  the  proof  was  ample  to  show  that  the  plaintiff  was  entitled  to 
recover  thereon ;  but,  as  to  second  cause  of  action,  there  is  no  evi- 
dence whatever  in  the  record  which  authorized  the  direction  of 
a  verdict.  Referring  to  the  allegations  of  the  complaint,  there  is  a 
failure  of  proof  to  show  that  the  defendant  ordered  the  articles  em- 
braced in  that  cause  of  action,  or  that  there  was  a  tender  of  delivery 
of  such  merchandise,  or  a  refusal  to  accept  the  same;  and,  indeed, 
there  is  nothing  which  can  be  considered  as  proof  to  charge  the  de- 
fendant with  responsibility  on  that  cause  of  action.  All  that  there 
is  shown  wi^^h  reference  to  it  is  that  the  defendant  and  the  plain- 
tiff had  a  conversation  with  respect  to  the  goods,  and  that  the  de- 
fendant said  he  wanted  to  examine  what  the  plaintiff  claimed  he 
was  selling  under  an  order  which  the  defendant  gave;  that  the  de- 
fendant said  that,  if  the  plaintiff  would  make  an  allow5>nce  on  the 
goods,  he  would  look  at  them  and  see  if  he  could  use  them.  There 
is  no  admission  of  a  contract  to  manufacture  the  articles,  as  alleged 
in  the  complaint.  There  was  no  proof  that  they  were  manufactured 
in  accordance  with  a  contract.  It  is  true  that  the  plaintiff  swears 
that  he  received  orders  for  the  goods  personally,  but  not  all  of  them. 

Under  the  condition  of  the  proof,  the  court  should  not  have  or- 
dered a  verdict  including  the  amount  claimed  to  be  due  on  the  sec- 
ond cause  of  action.  It  was  proper  to  direct  a  verdict  as  to  the  first 
cause  of  action,  but  not  as  to  the  second.  The  amount  claimed  on 
the  first  cause  of  action  was  definitely  fixed  at  the  trial  at  $1,640, 
and  the  interest  on  that  amount  was  computed  at  $49.20.  The  judg- 
ment must  therefore  be  reversed  unless  the  plaintiff  consents  to 
reduce  the  judgment  to  $1,689.20. 
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If  such  consent  is  given,  the  judgment  will  be  affirmed  at  the  re- 
duced amount  without  costs.  If  not,  the  judgment  must  be  re- 
versed, and  a  new  trial  ordered,  with  costs  to  appellant  to  abide  the 
event. 

O'BRIEN,  P.  J.,  and  INGRAHAM  and  HATCH,  JJ.,  concur. 
McLaughlin,  J.,  concurs  in  result. 


EARLY  V.  WHITNEY  et  aL 

(Supreme  Ck>tirt,  Appellate  DlvlBion,  First  Department    July  7,  1905.) 

OoBTS— Judgments— Satisfaqtion  bt  Client. 

(josts  belong  to  the  client,  and  not  to  the  attorney,  and  the  client 
may  satisfy  a  judgment  awarding  him  costs. 

[Ed.  Note. — For  cases  in  point,  see  vol.  5,  Cent  Dig.  Attorney  and  Client, 
1295.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Cornelius  J.  Early  against  Catherine  Whitney,  as  ex- 
ecutrix of  David  L.  Whitney,  deceased,  and  another.  From  an  or- 
der vacating  satisfaction  pieces  of  judgments  for  costs,  plaintiff 
aoDeals     Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  HATCH,  McLAUGHLIN, 
PATTERSON,  and  INGRAHAM,  JJ. 

C.  J.  Early,  in  pro.  per. 

M.  H.  Beall,  for  respondents. 

PATTERSON,  J.  This  is  an  appeal  from  an  order  vacating 
three  satisfaction  pieces  of  judgments  for  costs  in  favor  of  the  de- 
fendant Catherine  Whitney.  It  appears  that  the  plaintiff  brought 
this  action  to  foreclose  what  he  calls  an  attorney's  lien  for  services 
rendered  by  him  as  attorney  for  one  Bridget  L.  Keegan  in  an  ac- 
tion brought  by  her,  as  administratrix,  etc.,  for  damages  resulting 
from  the  death  of  her  husband,  against  Catherine  Whitney,  ex- 
ecutrix, etc.  That  action  was  originally  brought  against  David  L. 
Whitney,  who  died  before  the  trial.  Mr.  Early  procured  an  order 
reviving  the  action  against  Catherine  Whitney,  as  executrix. 
Thereafter  Bridget  Keegan,  as  administratrix,  etc.,  of  her  husband^ 
settled  the  action  with  Catherine  Whitney,  executrix,  etc.,  without 
the  knowledge  or  consent  of  Early,  through  Francis  V.  S.  Oliver,, 
who  was  the  attorney  for  Catherine  Whitney.  When  Early  dis- 
covered that  the  settlement  had  been  made,  he  brought  this  action 
to  foreclose  his  lien,  and  in  his  complaint  set  forth  that  the  settle- 
ment had  been  made.  The  plaintiff's  action  was  dismissed,  and  the 
dismissal  was  affirmed  in  this  court  and  in  the  Court  of  Appeals. 
73  N.  E.  1123.  Judgments  for  costs  were  rendered  in  favor  of 
Catherine  Whitney,  and  she  satisfied  them.  Thereupon  Mr.  Oliver^ 
her  attorney,  moved  to  vacate  and  set  aside  the  satisfaction  pieces^ 
and  for  an  order  directing  that  the  amounts  due  under  the  judg- 
ments for  costs  be  made  payable  to  him,  or  for  such  other  relief  aa 
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to  the  court  may  seem  just.  The  court  granted  the  motion,  but  we 
think  erroneously.  The  judgments  for  costs  were  in  favor  of  Mrs. 
Whitney.  These  costs  belonged  to  her.  They  were  indemnity  to 
her  for  the  expense  she  was  put  to  in  the  action.  Costs  belong  to 
the  client,  and  not  to  the  attorney.  Starin  v.  Mayor,  106  N.  Y.  82, 
12  N.  E.  643 ;  Mcllvaine  v.  Steinson,  90  App.  Div.  77,  85  N.  Y. 
Supp.  889 ;  Barry  v.  Third  Ave.  R.  Co.,  87  App.  Div.  643,  84  N.  Y. 
Supp.  830.  There  is  no  question  here  of  an  agreement  between  an 
attorney  and  client.  The  simple  point  is  to  whom  do  the  costs  be- 
long? They  belonged  to  Mrs.  Whitney,  and  she  had  a  right  to  sat- 
isfy the  judgments  awarding  them.  The  subject  for  consideration 
is  not  the  lien  of  an  attorney,  but  the  right  of  the  owner  of  a  judg- 
ment to  satisfy  it. 

The  order  appealed  from  was  wrong,  and  should  be  reversed, 
with  $10  costs  and  di^^bursements,  and  the  motion  denied,  with  $10 
costs.    All  concur. 


SCHWAB  MFG.  CO.  v.  AIZENMAN. 
(Supreme  Court,  Appellate  Division,  First  Department    July  7,  1905.) 

1.  Chattel  Mobtgaoes— Filing— Failube   to    Retilb— EIffbgt   as   Against 

Subsequent  Mortgage. 

Under  Lien  Law  (Laws  1897,  pp.  537,  538,  c.  418),  U  92,  95,  requiring 
chattel  mortgages  to  be  filed  in  the  town  where  the  mortgagor  resides,  and 
declaring  such  mortgages  invalid,  as  against  creditors  and  subsequent  pur- 
chasers or  mortgagees  in  good  faith,  after  the  expiration  of  a  year  from 
the  time  of  filing,  unless  reflled,  the  failure  to  refile  a  chattel  mortgage 
does  not  render  the  same  invalid  as  against,  nor  subordinate  to,  a  subse- 
quent mortgage  executed  after  the  first  mortgage  has  been  once  filed, 
and  while  such  filing  is  in  force. 

2.  Same— Rights  of  Cbeditoes— Necessity  of  Obtaining  Lien. 

While  the  failure  to  refile  a  chattel  mortgage  at  the  expiration  of  a 
year,  as  required  by  Lien  Law  (Laws  1897,  p.  538,  c.  418)  §  95,  renders  the 
same  invalid  as  against  subsequent  creditors,  yet  such  a  creditor  acquires 
no  lien  upon  the  mortgaged  property,  which  he  can  enforce  as  against  the 
mortgage,  until  he  has  either  obtained  a  Judgment  and  levied  upon  the 
property  by  execution,  or  has  placed  the  property  in  the  custody  of  the  • 
court  through  the  medium  of  a  receiver. 

3.  Same— JuNioB  Mobtgages^Rights  of  Holoeb— Seizube  of  Pbopebtt. 

The  assignee  of  a  junior  chattel  mortgage  may  seize  and  sell  the  property 
for  the  debt  represented  thereby,  subject  to  the  interest  of  the  senior 
mortgage,  and  free  from  interference  by  any  one  not  having  st  prior 
claim. 

4.  Same— MoBTGAGEE  in   Possession— Intebfebence  with  Rights— Conveb- 

SION. 

A  senior  mortgagee  of  a  chattel,  who  has  assigned  his  mortgage  and  re- 
tains no  Interest  therein,  has  no  right,  as  against  the  holder  of  a  junior 
mortgage,  who  has  reduced  the  mortgaged  property  to  his  possession,  to 
seize  the  property,  and  is  guilty  of  conversion  if  he  does  so. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Schwab  Manufacturing  Company  against  Jacob 
Aizenman.  From  a  judgment  for  defendant,  and  from  an  order 
denying  a  new  trial,  plaintiff  appeals.     Reversed. 

Ar^ed  before  O'BRIEN,  P.  J.,  and  HATCH,  McLAUGHUN, 
PATTERSON,  and  INGRAHAM,  JJ. 
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S.  S.  Myers,  for  appellant. 
Abraham  Brekstone,  for  respondent. 

HATCH,  J.  The  judgment  demanded  in  the  complaint  was  for 
a  return  of  property  converted,  or,  in  case  possession  of  the  same 
could  not  be  given,  that  a  recovery  be  had  in  damages  for  the  value. 
The  action  is  essentially  an  action  for  conversion.  It  appeared  that 
the  property  converted  was  a  Sanborn  embossing  press,  owned  by 
the  firm  of  Spiegel  &  Bresant.  Upon  the  24:th  day  of  May,  1901, 
a  chattel  mortgage  was  executed,  covering  the  said  press,  by  Spiegel 
&  Bresant  to  the  defendant,  to  secure  the  payment  of  $100.  Said 
mortgage  was  filed  upon  the  same  day  in  the  office  of  the  register 
of  the  county  of  New  York.  It  was  subsequently  assigned  to  Her- 
man Radzinsky,  and  at  the  time  of  the  conversion  of  the  property 
Radzinsky  was  the  owner.  On  the  14th  day  of  October,  1901,  an- 
other chattel  mortgage  was  executed  by  Spiegel  &  Bresant  to 
Louis  Weiler.  It  covered  the  property  in  question.  On  the  17th 
day  of  January,  1902,  this  mortgage  was  assigned  to  the  plaintiff, 
but  the  assignment  was  not  delivered  to  it  until  some  time  in  the 
following  June,  and  it  was  recorded  on  the  18th  day  of  that  month. 
Upon  the  22d  day  of  June,  1902,  the  plaintiff,  by  a  city  marshal, 
acting  as  his  agent,  took  possession  of  the  said  press  by  virtue  of 
the  mortgage  thus  assigned  to  it.  The  marshal  left  it  in  the  care 
of  Morris  Spiegel  until  he  could  arrange  for  its  removal.  He  in- 
structed Spiegel  to  notify  all  persons  that  the  press  was  in  his 
possession  by  virtue  of  the  mortgage  owned  by  the  plaintiff.  After 
the  plaintiff  had  thus  taken  possession  of  the  press,  the  defendant 
made  claim  to  the  same  by  virtue  of  his  mortgage  of  May  24,  1901. 
He  was  informed  by  Spiegel  that  the  marshal  had  taken  possession 
of  the  press  for  the  plaintiff  under  his  mortgage.  The  defendant 
nevertheless  seized  the  press  and  removed  it  from  the  premises. 

The  mortgage  held  by  Radzinsky  had  not  been  refiled,  as  re- 
quired by  sections  92  and  95  of  the  lien  law  (Laws  1897,  pp.  537, 
538,  c.  418)  ;  and  the  plaintiff  claims  that  the  failure  to  refile  ren- 
dered such  mortgage  inoperative  as  a  lien  against  its  mortgage  un- 
der which  it  took  possession,  and  that  plaintiff's  mortgage  became 
a  lien  to  which  the  defendant's  mortgage  was  subordinate.  This 
contention  upon  the  part  of  the  plaintiff  was  long  ago  exploded. 
Meech  v.  Patchin,  14  N.  Y.  71 :  Beskin  v.  Feigenspan,  32  App. 
Div.  29,  62  N.  Y.  Supp.  750.  The  plaintiff  also  claims  that  it  is  a 
creditor  of  Spiegel  &  Bresant,  and  therefore  had  the  right  to  take 
the  property  independent  of  its  mortgage.  While  the  failure  to  re- 
file  the  defendant's  mortgage  made  it  unenforceable  as  against  sub- 
sequent creditors  and  mortgagees,  yet,  before  such  creditor  acquires 
a  lien  upon  the  property  which  he  can  enforce  as  against  the  mort- 
gage, he  must  have  invoked  the  judicial  process  of  the  court, 
either  by  obtaining  a  judgment  and  levying  upon  the  property  by 
execution,  or  by  placing  it  in  the  custody  of  the  court  through  the 
medium  of  a  receiver.  Kitchen  v.  Lowry,  127  N.  Y.  53,  27  N.  E. 
357.  Such  doctrine  is  announced  in  Stephens  v.  Perrine,  143  N. 
Y.  476,  39  N.  E.  11,  relied  upon  by  the  plaintiff,  where  it  was  held 
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that  until  a  general  creditor  obtained  a  lien  upon  the  property  the 
mortgagor  could  give  good  title  to  the  mortgagee  holding  the  un- 
filed mortgage,  where  such  transfer  was  in  payment  of  a  bona  fide 
debt.  !None  of  the  authorities  contravene  this  rule.  The  plaintiff, 
however,  acquired  perfect  title  to  the  mortgage  which  was  assigned 
to  it.  At  the  time  of  such  assignment  the  mortgage  was  a  valid 
lien  upon  this  property,  subject  only  to  the  defendant's  right  under 
his  mortgage,  and  it  so  remained  in  the  hands  of  the  plamtift.  It 
had  the  rignt,  subject  to  the  interest  of  the  first  mortgage,  to  seize 
and  sell  the  property;  and  no  one,  unless  he  held  a  prior  claim, 
could  interfere  with  it.  The  plaintiff  could  not  make  such  mort- 
gage operate  as  a  lien  in  its  favor  for  a  subsequent  indebtedness  not 
covered  by  its  terms.  As  to  that  debt  it  stood  as  a  general  cred- 
itor, having  no  lien  upon  the  property ;  but,  as  to  the  debt  repre- 
sented by  the  mortgage,  it  was  the  owner,  and  for  such  debt  it 
could  enforce  the  mortgage.  This  it  attempted  to  do,  as  there  was 
no  claim  that  it  seized  the  property  upon  any  other  right  or  lien 
aside  from  the  mortgage.  As  the  matter  stood,  the  defendant,  had 
he  been  the  owner  of  the  mortgage  and  acting  thereunder,  could 
have  seized  and  taken  possession  of  the  property  by  virtue  thereof, 
even  though  it  was  unfiled,  as  the  lien  thereof  was  superior  to  that 
of  the  plaintiff.  The  difficulty  with  the  defendant's  position,  how- 
ever, is  that  he  was  not  the  owner  of  the  mortgage,  and  stood  in 
relation  thereto  as  a  mere  stranger.  By  his  answer  he  averred 
that  the  mortgage  held  by  him  had  been  assigned  to  Herman 
Radzinsky,  and  that  thereby  he  had  transferred  all  of  his  right, 
title,  and  interest  in  and  to  the  same.  Being  interrogated  upon  the 
trial  concerning  this  assignment  and  as  to  the  whereabouts  of  the 
assignee,  his  counsel  stated : 

''I  will  concede,  for  the  purpose  of  this  action,  that  we  are  responsible  for 
taking  that  machine  out  We  are  willing  to  take  that  responsibility.  The 
Ck>urt :  I  shall  so  charge,  and  that  it  matters  not  who  owns  the  mortgage  [de- 
fendant's], and,  if  you  are  entitled  to  recover  at  all,  you  are  entitled  to  re- 
cover against  this  man." 

The  effect  of  this  admission  and  the  ruling  of  the  court  was 
that,  if  the  defendant's  assigned  mortgage  was  valid  as  against 
plaintiff's  mortgage,  there  existed  in  the  defendant  the  right  to 
seize  and  take  the  press  from  the  possession  of  the  marshal,  even 
though  he  had  no  interest  in  such  mortgage.  In  this  regard  the 
court  further  held  and  stated,  upon  a  motion  for  the  direction  of  a 
verdict  by  the  plaintiff,  'that  the  Weiler  mortgage  is  out  of  the  case. 
I  do  not  see  how  it  can  have  any  standing  here."  In  the  charge  to 
the  jury  the  court  said,  speaking  of  the  plaintiff's  and  of  the  Weiler 
mortgage,  "They  could  not  keep  that  mortgage  alive  by  transferring 
it  from  Weiler's  debt,  as  a  security  for  that  debt,  to  the  plaintiff's 
debt,  and  that  attempt  was  a  failure."  And  again,  in  speaking  with 
reference  to  the  plaintiff  and  the  mortgage,  the  court  said,  "They 
got  no  more  rights  than  Spiegel  had,  and  consequently  Spiegel 
could  not  defeat  the  defendant's  mortgage  because  it  was  not  re- 
filed."  The  learned  court  was  clearly  wrong  in  this  ruling.  The 
assigfnment  from  Weiler  carried  with  it  all  his  rights  to  enforce  the 
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mortgage.  The  notes  for  which  it  was  security  were  also  transfer- 
red, so  that  the  plaintiff  did  not  stand  in  the  shoes  of  Spiegel  & 
Bresant.  It  stood  in  the  shoes  of  Weiler,  and  this  without  regard 
to  its  unsecured  debt.  Consequently  it  had  the  legal  right  to  seize 
the  property  under  that  mortgage,  so  far  as  the  defendant  was  con- 
cerned. The  latter,  so  far  as  appears  by  this  record,  had  become 
a  mere  stranger  to  the  mortgage  formerly  held  by  him.  He  had 
parted  with  the  title,  and  no  longer  had  any  interest  in  it.  Conse- 
quently, when  he  seized  the  press  and  took  it  from  the  possession 
of  the  marshal,  he  was  a  wrongdoer,  and  was  guilty  of  an  act  of 
conversion,  for,  as  between  himself  and  the  plaintiff,  the  latter  was 
entitled  to  the  possession  of  the  property,  and  the  possession  of  the 
marshal  could  only  be  defeated  by  showing  a  superior  title.  This 
the  defendant  did  not  do. 

This  error  was  not  cured  by  the  testimony  of  the  defendant's 
attorney  respecting  the  demand,  in  view  of  the  express  concession 
made  by  the  defendant,  and  the  ruling  of  the  court  in  connection 
therewith.  Such  holding  shut  off  further  inquiry  by  the  plaintiff 
as  to  the  Radzinsky  assignment,  and  forestalled  any  attack  thereon* 
The  statement  of  counsel  that  he  represented,  in  making  the  de- 
mand, both  the  defendant  and  Radzinsky,  was  in  direct  contradic- 
tion of  his  admission,  and  was  incompetent,  under  the  ruling  of  the 
court.  It  is  also  evident  that  he  did  not  know  Radzinsky,  and  had 
had  no  communication  with  him.  The  case  went  to  the  jury  upon 
the  theory  that  the  plaintiff  was  a  mere  trespasser,  and  had  no 
rights  under  its  mortgage.  In  point  of  fact  and  law,  it  had  the 
clear  legal  right  to  seize  thereunder,  while  it  stands  admitted  that 
the  defendant  was  a  stranger,  and  therefore  a  wrongdoer. 

It  follows  that  the  judgment  and  order  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  the  appellant  to  abide  the  event. 
All  concur. 


PEOPLE  ▼.  FEDERAL  BANK  OF  NEW  YORK. 

(Supreme  Court,  Appellate  Division,  First  Department.    July  7,  1905.) 

Banks—Receiveb— Return  of  Cdecks— Impossible  Requibement. 

Where  petitioner,  having  three  checks  in  possession  against  a  bank,  sent 
them  to  the  bank  for  collection,  and  the  checks  were  received  by  the 
bank,  who  deliverd  to  the  petitioner  its  check  on  another  bank  to  pay 
these  checks,  and  the  bank  on  which  the  check  was  drawn  refused  to 
honor  it,  and  on  the  insolvency  of  the  first  bank  the  petitioner  asked 
for  a  return  of  the  three  checks  which  it  had  presented  for  payment  and 
In  payment  of  which  it  had  received  the  check  drawn  by  the  insolvent 
bank,  the  receiver  of  such  insolvent  bank  will  not  be  ordered  to  deliver 
such  checks  to  the  petitioner  when  they  are  not  in  his  possession,  but  have 
been  retufned  as  paid  to  the  depositors,  who  drew  them. 

Appeal  from  Special  Term,  New  York  County. 

Proceeding  by  the  people  against  the  Federal  Bank  of  New  York. 
The  petition  of  the  Broadway  Trust  Company  for  an  order  requiring- 
Leo  Schlesinger,  receiver  of  the  defendant,  to  deliver  certain  checks 
to  petitioner  was  denied,  and  the  petitioner  appeals  from  the  order 
denying  the  petition.    Affirmed. 
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Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHLIN,  PATTER- 
SON, INGRAHAM,  and  LAUGHLIN,  JJ. 

S.  S.  Myers,  for  appellant. 
C,  E.  Thorn,  for  respondent. 

INGRAHAM,  J.  The  Federal  Bank,  a  state  banking  corpora- 
tion, became  insolvent,  and  on  June  1,  1904,  a  receiver  was  ap- 
pointed by  the  Supreme  Court.  The  petitioner,  a  trust  company 
organized  under  the  laws  of  this  state  and  doing  business  in  the 
city  of  New  York,  was,  on  April  14th,  in  possession  of  three  checks 
drawn  on  said  Federal  Bank  by  depositors  thereof,  and  sent  these 
checks  to  the  Federal  Bank  for  collection.  These  checks  were  re- 
ceived by  the  Federal  Bank,  who  delivered  to  the  petitioner  its 
check  on  the  Importers'  &  Traders'  Bank  to  pay  these  three  checks. 
The  Importers'  &  Traders'  Bank  refused  to  honor  such  check, 
whereupon  the  petitioner  demanded  of  the  receiver  of  the  Federal 
Bank  a  return  of  the  three  checks  which  it  had  presented  for  pay- 
ment and  in  payment  of  which  it  had  received  this  check  drawn  on 
the  Importers'  &  Traders'  Bank.  The  receiver  having  refused  to 
deliver  these  three  checks  to  the  petitioner,  on  February  17,  1905, 
the  petitioner  served  a  notice  of  motion  to  require  the  receiver  to 
return  the  three  checks  referred  to  in  the  petition.  The  receiver 
filed  an  answer  to  that  petition,  stating  that  the  checks  referred  to 
in  the  petition  were  not,  and  for  a  long  time  had  not  been,  in  his 
possession,  but  had  been  returned  by  him  to  the  several  depositors 
upon  balancing  of  their  passbooks. 

It  does  not  appear  from  the  petition  that  the  three  checks  were  in 
the  possession  of  the  receiver  at  the  time  the  demand  on  him  was 
made,  but  it  does  appear  without  dispute  that  when  the  motion  was 
made  the  checks  were  not  in  the  possession  of  the  receiver,  but  had 
been  returned  by  him  to  the  depositors  of  the  bank.  Under  these 
circumstances  it  is  quite  clear  that  the  court  below  should  not 
have  required  the  receiver  to  deliver  checks  which  were  not  in  his 
possession,  and  which  it  was  impossible  for  him  to  deliver,  and  for 
this  reason  the  court  below  properly  denied  the  motion. 

The  order  appealed  from  is  therefore  affirmed,  with  $10  costs  and 
disbursements,  but  without  prejudice  to  such  proceedings  as  the 
petitioner  may  be  advised,  to  obtain  any  relief  to  which  it  may  be 
entitled.    All  concur. 


PEOPLE  V.  INGHAM. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    July  6,  1905.) 

1.  Municipalities—Cities— Health  Officebs— Power  to  Appoint— Statuto- 
ry Provisions— Construction. 

Public  Health  Law,  as  amended  by  Laws  1903,  p.  877,  c.  383,  §  20,  pro- 
vides, "There  shall  continue  to  be  local  boards  of  health  and  health  offi- 
cers in  the  several  cities,"  etc.,  "of  the  state,"  but  contains  no  express 
provision  prescribing  how  or  by  whom  such  officers  shall  be  appointed, 
though  previous  to  the  amendment  there  was  in  the  statute,  and  in  sub- 
stance in  all  the  preceding  statutes,  a  provision  that  "the  board  shall 
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appoint  a  competent  physician  •  •  •  to  be  health  officer  of  the  city." 
Charter  of  City  of  Little  Palls  provides  that  the  health  officer  shall  be 
appointed  "pursuant  to  general  laws.*'  Laws  1904,  p.  1234,  c.  484  (becom- 
ing a  law  April  28,  1904),  amended  said  section  20  by  empowering  the 
city  and  others  similarly  situated  to  appoint  a  health  officer.  Held  that, 
construing  said  section  20,  as  amended  by  said  Laws  of  1903,  p.  877,  c. 
383,  and  the  oth»  preceding  and  following  acts,  and  also  the  language 
of  the  charter,  the  dty  had  power  on  February  9,  1904,  to  appoint  a  health 
officer  to  succeed  a  retiring  officer  whose  term  expired  on  the  last  day 
of  that  month. 

2.  Same— Elioibilitt  of  Appointee— Civil   Service  Law— Noncompetitive 
Class. 

Under  the  dvll  service  law  an  appointment  in  the  noncompetitive  class 
of  one  named  by  the  appointing  power  to  the  civil  service  board  as  the 
person  whose  appointment  is  desired,  made  before  certification  by  the 
board  as  to  his  qualification  and  fitness,  is  void. 
Williams,  J.,  dissenting. 

Appeal  from  Equity  Term,  Herkimer  County. 

Action  in  the  nature  of  quo  warranto  by  the  people  against 
Stephen  A.  Ingham.  From  a  judgment  ousting  him  from  the  office 
of  health  officer  of  the  city  of  Little  Falls,  defendant  appeals.  Af- 
firmed. 

The  action  is  In  the  nature  of  quo  warranto  to  try  the  title  of  the  defendant 
to  the  office  of  health  ofilcer  of  the  city  of  Little  Falls.  It  was  commenced 
in  October,  1904.  The  grounds  upon  which  the  removal  of  the  defendant 
was  sought  and  upon  which  the  judgment  of  ouster  was  based  were,  firsts 
that  at  the  time  of  the  defendant's  appointment  there  was  no  statute  or  law 
authorizing  such  appointment;  and,  second,  that  at  the  time  the  defendant 
was  not  eligible,  and  therefore  his  appointment  was  made  in  violation  of  tho 
provisions  of  the  civil  service  law,  and  was  void. 

Argued  before  McLENNAN,  P.  L,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

M.  G.  Bronner,  for  appellant. 

Julius  M.  Mayer,  Atty.  Gen.  (Eugene  E.  Sheldon,  of  counsel), 
for  the  People. 

McLENNAN,  P.  J.  The  facts  are  not  in  dispute,  and  only  ques- 
tions of  law  are  involved  upon  this  appeal.  One  Augustus  B. 
Santry  had  been  for  several  years  health  officer  of  the  city  of  Little 
Falls,  having  been  appointed  annually  by  the  board  of  health  of 
said  city.  The  term  for  which  he  was  last  appointed  expired  on 
the  last  day  of  February,  1904,  but  it  is  claimed  that  under  the 
provisions  of  the  public  officers  law  he  was  entitled,  unless  re- 
moved, to  hold  the  office  until  his  successor  was  legally  appointed. 
On  the  9th  day  of  February,  1904,  while  said  Santry  was  dis- 
charging the  duties  of  health  officer  under  his  last  appointment, 
the  board  of  health  of  the  city  of  Little  Falls,  consisting  of  six  mem- 
bers besides  the  mayor,  convened  as  such,  and,  all  members  being 
present,  by  a  majority  vote  assumed  to  appoint  the  defendant 
health  officer  of  said  city  to  succeed  said  Santry,  his  term  to  com- 
mence on  the  1st  day  of  March,  1904,  the  date  when  the  term  for 
which  said  Santry  was  appointed  expired.  The  defendant  took  and 
filed  the  official  oath  of  office  on  the  1st  day  of  March,  1904,  imme- 
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diately  took  possession  of  the  office,  assumed  to  discharge  its  du- 
ties, and  was  acting  as  health  officer  of  the  city  when  this  action 
was  commenced  and  at  the  time  of  the  trial.  It  is  conceded  that 
by  the  civil  service  rules  applicable  the  position  of  health  officer 
was  in  the  noncompetitive  class.  The  defendant  had  not,  prior  to 
his  appointment,  taken  a  civil  service  examination,  and  had  not 
received  any  certificate  of  qualification  and  fitness  as  required  by 
the  civil  service  law.  He,  however,  after  his  alleged  appointment 
by  the  board  of  health  as  aforesaid,  and  about  the  last  day  of  Feb- 
ruary, 1904,  and  before  his  term  of  office  commenced,  did  take  a 
noncompetitive  examination  pursuant  to  a  notice  directed  by  the 
mayor  to  the  chairman  of  the  civil  service  commission  of  the  city 
of  Little  Falls,  which  notice  is  as  follows : 

"It  is  necessary  that  Dr.  B.  A.  Ingham  [the  defendant]  and  I  think  Dr. 
George  H.  Smith  should  take  a  noncompetitiye  examination  before  March  Ist. 
Please  attend  to  this  matter. 

••Yours  sincerely,  Edward  H.  Douglas,  Mayor." 

In  compliance  with  such  request  of  the  mayor,  the  defendant  was 
given  an  examination  with  others,  and  he  (the  defendant)  passed 
the  same,  and  received  a  certificate  to  the  effect  that  he  was  in  all 
respects  qualified  for  the  position  or  employment  of  health  officer, 
of  the  city  of  Little  Falls.  Such  notice  was  dated  on  the  29th  day 
of  February,  1904,  and  before  the  commencement  of  his  term  of 
office.  After  such  examination  and  certification  by  the  civil  service 
commission  of  the  city  of  Little  Falls,  no  other  or  new  appointment 
of  the  defendant  was  made.  As  we  have  seen,  it  is  urged,  first, 
that  the  board  of  health  of  the  city  of  Little  Falls,  under  the  law 
as  it  then  was,  had  no  authority  to  appoint  the  defendant,  or  any 
other  person,  health  officer  of  said  city,  and  the  learned  trial  court 
so  determined.  This  holding,  we  think,  was  erroneous.  Its  cor- 
rectness must  be  determined  by  the  meaning  and  interpretation 
which  should  be  given  to  section  20  of  the  public  health  law,  as 
amended  by  chapter  383,  p.  877,  of  the  Laws  of  1903,  and  which  was 
in  force  at  the  times  in  question.  That  section  provides  at  the  very 
outset  as  follows :  "There  shall  continue  to  be  local  boards  of  health 
and  health  officers  in  the  several  cities,  villages  and  towns  of  the 
state."  In  the  section  there  is  no  express  provision  which  pre- 
scribes how  such  officers  shall  be  appointed,  or  by  whom.  By  the 
charter  of  the  city  of  Little  Falls  and  of  several  other  of  the  cities 
of  the  state  it  is  provided  that  their  respective  health  officers  shall 
be  appointed  "pursuant  to  general  laws" ;  and  it  is  therefore  urged 
that,  as  section  20,  referred  to,  does  not  contain  any  provision  for 
the  appointment  of  such  officers,  the  authorities  of  such  cities  are 
powerless  to  appoint  the  same.  Previous  to  the  amendment  of 
1903  there  was  such  express  provision  in  the  statute,  and  was,  in 
substance,  in  all  of  the  preceding  statutes,  as  follows :  "The  board 
shall  appoint  a  competent  physician,  not  one  of  its  members,  to  be 
health  officer  of  the  city."  In  the  year  following,  by  chapter  484, 
p.  1234,  of  the  Laws  of  1904,  the  Legislature  again  amended  sec- 
tion 20  of  the  public  health  law  by  providing  that  the  city  of  Little 
Falls  and  cities  similarly  situated  should  have  the  power  to  appoint 
a  health  officer.    Construing  the  language  of  section  20  of  the  pu^[^ 
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He  health  law,  as  amended  by  chapter  383,  p.  877,  of  the  Laws  of 
1903,  and  the  other  acts  of  the  Legislature  preceding  and  following 
it,  and  also  the  language  of  the  charter  of  the  city  of  Little  Falls, 
we  think  it  should  not  be  held  that  it  and  other  cities  throughout 
the  state  similarly  situated  did  not  possess  the  power  at  the  times 
in  question  to  appoint  a  health  officer.  The  duties  of  such  officer 
are  important,  possibly  essential  to  the  preservation  of  the  health 
of  the  municipality,  and  it  should  not  be  held  that  the  municipali- 
ties of  the  state  had  not  the  power  to  appoint  such  an  official,  ex- 
cept the  language  employed  by  the  Legislature  clearly  indicates 
such  an  intent  on  its  part.  As  we  have  seen,  section  20,  as  amend- 
ed in  1903,  under  which  this  controversy  arises,  provides  that  the 
health  officers  shall  continue ;  and  we  think,  notwithstanding  there 
is  no  express  provision  to  that  effect,  that  it  was  clearly  the  inten- 
tion of  the  Legislature  that  such  officers  should  be  appointed  by  the 
boards  of  health  of  such  cities.  In  fact,  it  is  apparent  from  the 
preceding  statute  and  the  amendment  which  follows  it  that  it  was 
an  oversight  on  the  part  of  the  Legislature  in  omitting  to  confer 
the  express  power  of  appointment  upon  such  board.  At  all  events, 
we  conclude  that  the  board  of  health  of  the  city  of  Little  Falls  did 
•have  power  under  the  statutes  and  law  as  it  existed  on  the  9th  day 
of  February,  1904,  to  appoint  a  health  officer  to  succeed  Mr.  Santry, 
whose  term  of  office  expired  on  the  last  day  of  that  month. 

We,  however,  are  of  the  opinion  that  the  defendant  was  not 
eligible  for  the  office  of  health  officer  when  appointed,  and  for  that 
reason  he  was  properly  ousted  from  office,  and  the  judgment  ap- 
pealed from  should  be  affirmed.  The  several  provisions  of  the 
civil  service  law  clearly  indicate  that  it  was  the  intention  of  the 
Legislature  that  all  persons  seeking  employment  in  the  civil  service, 
and  who  came  within  the  provisions  of  the  civil  service  law,  should 
be  declared  to  be  eligible  by  certificate  of  the  officers  or  boards 
created  by  such  law.  It  was  not  the  intention  of  the  Legislature 
that  an  appointment  could  be  made  subject  to  the  approval  of  such 
officers  or  boards.  In  the  noncompetitive  class  th'e  appointing 
power  may  name  or  indicate  to  the  civil  service  board  the  person 
whose  appointment  is  desired,  and,  if  the  board  finds  that  such  per- 
son is  qualified  and  fitted  for  such  position,  and  so  certifies,  such 
appointment  may  then  be  made,  and  not  until  then.  It  \yould  bring 
the  administration  of  the  civil  service  law  into  disrepute  if  an  ap- 
pointment to  office  covered  by  it  could  be  legally  made,  subject  only 
to  the  approval  of  the  officers  charged  with  the  execution  of  such 
law.     We  think  such  was  not  the  intention  of  the  statute. 

We  conclude  that  the  defendant  was  not,  at  the  time  when  the 
board  of  health  of  the  city  of  Little  Falls  assumed  to  appoint  him 
health  officer  of  said  city,  eligible  to  appointment  to  such  office, 
because  at  the  time  he  had  not  passed  the  civil  service  examination 
and  been  certified  as  qualified  and  fitted  for  the  position,  and  that 
therefore  the  judgment  ousting  him  from  office  was  properly  ren- 
dered against  him. 

It  follows  that  the  judgment  appealed  from  should  be  affirmed, 
with  costs.     All  concur,  except  WILLIAMS,  J.,  who  dissents. 

Judgment  affirmed,  with  costs.  Digitized  by  C^OOgle 
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ERIE  COUNTY  SAVINGS  BANK  v.  CLYDE  et  al. 

(Supreme  Court,  Appellate  Dirlslou,  Fourth  Department    July  6»  1905.) 

Taxation— Tax  Deids— EItfect. 

A  tax  deed  from  the  Comptroller  to  the  state,  reciting  a  default  In  the 
payment  of  taxes,  the  giving  of  due  notice,  and  the  sale  of  the  premises 
at  public  auction  to  satisfy  the  taxes  and  Interest  and  charges,  under 
Laws  1855,  p.  700,  c.  427,  §  48,  as  amended,  etc.,  and  that  the  premises 
had  not  been  redeemed  within  the  time  prescribed  by  law,  vested  in  the 
state  a  prima  facie  title  to  the  premises,  which,  if  not.  overthrown,  would 
destroy  the  lien  of  a  prior  mortgage,  and  the  mortgagee  could  not  question 
the  title  of  a  subsequent  grantee  of  the  state  on  the  ground  of  such  gran- 
tee's failure  to  complete  his  purchase. 

Appeal  from  Equity  Term,  Erie  County. 

Action  by  the  Erie  County  Savings  Bank  against  William  Clyde 
and  others.  From  a  judgment  for  plaintiff,  certain  defendants  ap- 
peal.   Reversed. 

The  action  was  commenced  on  the  13th  day  of  April,  1896,  to 
foreclose  a  mortgage  bearing  date  the,  10th  day  of  January,  1869, 
executed  by  the  defendant  William  Clyde,  and  delivered  to  the 
plaintiff,  to  secure  the  payment  of  $1,500  at  the  expiration  of  one 
year  from  date,  according  to  the  conditions  of  a  bond  bearing  even 
date  therewith,  and  upon  which  there  was  due  and  unpaid,  of  prin- 
cipal and  interest,  at  the  time  of  the  trial,  the  sum  of  $1,480.90. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

Edward  R.  Bosley,  for  appellants. 
Samuel  F.  Moran,  for  respondent. 

McLENNAN,  P.  J.  All  the  defendants  made  default,  except  the 
Erie  Railroad  Company,  which  answered,  and  alleged  that  by  mesne 
conveyances  executed  subsequent  to  the  mortgage  in  suit  it  ac- 
quired a  right  of  way  through  the  premises  and  other  interests 
therein,  and  it  asked  that  the  mortgaged  premises  be  sold  in  the  in- 
verse order  of  alienation,  and  it  was  so  provided  in  the  decree, 
practically  with  the  consent  of  the  plaintiff;  and,  except  the  de- 
fendants Schuster,  who  appeared  and  answered  by  alleging  in  sub- 
stance that  in  1882,  by  virtue  of  proceedings  duly  taken  for  the  sale 
of  the  premises  for  the  nonpayment  of  taxes  assessed  against  them, 
the  people  of  the  state  purchased  the  same,  and  that,  it  not  having 
been  redeemed,  the  Comptroller,  in  accordance  with  the  provisions 
of  the  statute,  duly  executed  a  deed  of  the  same  to  the  people  of 
the  state,  which  vested  in  it  the  absolute  title  thereto,  and  which  was 
paramount  to  any  interest  of  the  plaintiff,  or  title  of  the  mortgagor 
or  his  grantees.  Such  defendants  also  alleged  that  in  the  year 
1888  one  Barbara  Schuster,  now  deceased,  the  wife  of  the  defendant 
Casper  Schuster,  and  the  mother  of  the  other  defendants  Schuster, 
purchased  the  premises  from  the  state,  received  a  certificate  evi- 
dencing that  fact,  and  entered  into  possession  of  the  same  there- 
under, and  that  the  appellants  were  in  possession  as  the  heirs  and 
next  of  kin  of  said  Barbara  Schuster,  deceased,  and,  as  such,  claimed 
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to  own  the  same;  and  such  d'cfencfants'  urged  that  their  rights  as 
between  them  and  the  state  could  not  be  delierminfd  in  this  action, 
and  therefore  asked  that  the  complaint,  as  to  them,  be  dismissed, 
with  costs. 

It  appears  without  contradiction  that  on  the  31st  day  of  October, 
18fl4,.  the.  CcMHptroller  of  the  state  of  New  York  coaveyed  the  prem- 
ises in  question  to  the  people  of  the  state  of  New  York  b^  deed  duly 
executed  that  day,  which  deed  was  recorded  in  the  clerk's  office  of 
Erie  county  on  the  5th  day  of  April,  1887.  Such  deed,,  among  other 
thinf^s,  recited  in  substance  that  default  was  made  ia  the  payment 
of  taxes  levied  upon  the  premises  in  queatio©  prior  to  the  year 
1876,  and  that  such  taxes  had  remained  unpaid  for  two  years  from 
the  1st  day  of  May  following;  that  the  ComptroTIer,  after  dH«  no- 
tices for  that  purpose  were  published  and  giren  according  to  law, 
and  after  compliance  with  all  the  provisions  of  law  by  hm*  to  be 
performed,  did  sell  at  public  auction  at  the  capitol,  in  the  city  of 
Albany,  in  the  month  o£  November,  in  the  yeas  18^,  so  much  of 
each  of  the  parcels  of  land  so  as  aftftf-esaidi  dbarged  and  remaining 
unpaid  as  was  necessary  to  satisfy  amd  discharge  the  said  taxes  and 
the  interest  and  charges  due  thereon  at  the  time  of  the  sale^  and  that 
said  party  of  the  second  part  (the  people  o£  tibte  state)  became  enr 
titletC  by  transfer,  under  the  prorvisions  o£  section  48,  c.  427,  p.  0:90, 
of  the  Laws  of  16&5,  as  araien-died,  etc,  to  the  mortg^ftged  preraisesy 
which  are  then  descritsred;  that  said,  pieces  or  parcels  of  kmd  therein 
described  were  sold  by  the  said  Comptroliec  at  the  said  sale  under 
and  by  virtue  of  the  said  act;  and  that  "the  said  pieces  or  parcels 
of  land  [including  the  premises  in  question]  so*  as  aforesard  sold 
and  hereby  intended  to  be  conveyed  have  not  been  redeemed  within 
the  time  prescribed  by  law  for  the  redemption  thereof."  Then  fol- 
lows the  clause  conveying  to  the  people  of  the  state  of  New  York, 
amongf  others,  the  premises  in  question,  with  the  hereditametrts  and 
appurtenances  to  the  same  belbnging'.  It  also  appears  by  the  cer- 
tificate of  the  State  Engineer  and  Surveyor  that  Barbara  Schuster^ 
pursuant  to  a  resolution  of  the  Commissioners  of  the  Land  Office, 
passed  the  17th  of  November,,  1887,  did  on  the  ^h  day  of  February, 
1888,  purchase  all  the  interest  of  the  people  of  the  state  of  New 
York  in  the  premises  in  question,  paymg  $508  thereon ;  there  re- 
maining due  the  sum  of  $500',  to  be  paid  in  the  manner  required  by 
law.  It  also  appears  without  contradiction  that,  upon  the  execu- 
tion of  such  certificate  by  the  State  Engineer  artd  Surveyor,  Bar- 
bara Schuster,  with  her  husband  and  family,  entered  into  the  posses- 
sion of  the  mortgaged  premises;  that  she  remained  so*  in  possession 
until  her  death,  after  which  her  husband  and  children  have  ever 
since  continued  in  such  possession.  It  nowhere  appears  tiliat  Bar- 
bara Schuster  or  her  representatives  obtained  a  conveyance  of  the 
premises  in  question  from  the  state,  or  that  the  balance  of  $500  of 
the  purchase  price  was  ever  paid  by  her  or  theiw.  Neither  does  the 
contrary  appear,  except  as  to  the  deed,  although  allusion  is  made  to 
the  nonpayment  of  the  balance  of  the  purchase  price  in  the  briefs 
of  counsel  and  by  the  learned  trial  court.  We,  however,  deem  that 
fact  of  no  importance,  and,  for  the  purposes  of  this  appeal?,  shall  as- 
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sume  that  the  balance  of  the  purchase  price  ($500)  agreed  to  be 
paid  by  Barbara  Schuster  was  not  paid  by  her  or  by  her  representa- 
tives* 

We  think  that  prima  facie  the  deed  from  the  Comptroller  to  the 
people  of  the  state  vested  in  the  state  the  title  to  the  premises  in 
question,  and  that,  if  there  were  any  facts  or  circumstances  which 
rendered  such  deed  void,  it  was  incumbent  upon  the  plaintiff  to 
prove  such  facts  or  circumstances;  that,  as  the  record  stands,  not 
only  all  the  rights  of  the  plaintiff  under  its  mortgage,  but  all  the 
rights  and  interests  of  the  mortgagor  and  his  grantees,  became  vest- 
ed in  the  state  by  virtue  of  the  deed  from  the  Comptroller,  and, 
that  being  so,  the  plaintiff  in  this  action  is  not  entitled  to  question 
the  title  or  interest  received  from  the  state  by  Barbara  Schuster, 
under  whom  the  appellants  claim.  The  people  of  the  state  of  New 
York,  in  whom  the  learned  trial  court  evidently  assumed  by  his  rul- 
ings the  title  of  the  premises  in  question  was,  are  not  made  a  party 
to  this  action,  and  it  appears  that  the  state  assumed  to  sell  what- 
ever interest  it  had  in  the  premises  to  Barbara  Schuster.  We  think 
it  is  not  competent  for  the  plaintiff  in  this  action  to  urge  that  the 
defendants  Schuster  have  not  fulfilled  their  obligations  to  die  state, 
and  therefore  that  the  plaintiff  is  entitled  to  any  advantage  which 
may  result  from  such  failure  on  their  part.  It  is  hardly  necessary 
to  cite  authorities  to  show  the  correctness  of  the  appellants'  con- 
tention. The  title  of  the  state,  their  grantor,  was  perfect,  so  far 
as  appears  by  the  recitals  in  the  deed  to  it.  It  was  such  as  to  de- 
stroy the  lien  of  the  mortgage  upon  the  premises  in  question.  It 
was  such  as  to  cut  off  any  interest  that  the  mortgagor  or  his  gran- 
tees had  in  or  to  such  premises.  In  short,  the  absolute  title  in  the 
same  vested  absolutely  in  the  state;  and  the  plaintiff,  tinder  such 
circumstances,  cannot  be  heard  to  say  that  the  title  or  interest 
which  the  state  purported  to  convey  or  give  to  Barbara  Schuster, 
under  whom  the  appellants  claim,  was  not  valid,  because  she  or  her 
representatives  did  not  fully  discharge  their  obligations  to  the  state, 
their  grantor. 

We  are  led  to  conclude  that  the  complaint  should  have  been  dis- 
missed, as  to  the  appellants,  with  costs,  and  that  the  judgment  ap- 
pealed from  should  be  modified  so  as  to  provide  that  the  rights  or 
interests  of  the  defendants  Schuster  are  not  affected  by  the  decree 
in  this  action,  but  that  as  to  them  the  judgment  is  reversed  and  the 
complaint  dismissed,  with  costs.  All  concur,  except  HISCOCK, 
J.,  not  voting. 

Judgment  as  to  defendants  Schuster  reversed,  and  complaint  dis- 
missed as  to  them,  with  separate  bills  of  costs  to  each  of  said  de- 
fendants answering  separately,  upon  questions  of  law  only;  the 
facts  having  been  examined,  and  no  error  found  therein. 
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8CHULTZ  y.  GARRARD  et  aL 

(Supreme  Oonrt,  Appellate  DiylBlon,  First  Department    April  7,  1906.) 

1.  Decedents*  Bstates— Claims— Pbesumftions. 

Where  it  is  shown  that  a  decedent  against  whose  estate  a  claim  Is  pre- 
sented was  amply  able  to  pay  his  debts,  it  will  be  presumed  that  be  dis- 
charged his  duty,  and  this  presumption  will  not  be  overborne  without 
clear  and  convincing  proof  on  the  part  of  the  plaintiff. 

Z  Same— Evidence— STTFFioncNOT. 

Evidence  held  insufficient  to  establish  against  an  estate  a  daim  for 
board  and  lodging  furnished  to  deceased. 

Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  Philomcna  Schultz  against  Lydia  Carrard,  as  adminis- 
tratrix, and  Jules  Chatelan,  administrator,  of  the  estate  of  Frederick 
Carrard,  deceased.  From  a  judgment  for  defendants^  plaintiff  ap- 
peals.   Affirmed. 

The  following  is  the  opinion  of  the  referee: 

This  claim,  the  amount  of  which,  as  computed  to  April  22,  1904,  Is  $3,679. 
is  mainly  for  board  and  lodging  alleged  to  have  been  furnished  to  Frederick 
Garrard,  deceased,  at  various  times  between  May,  1891,  and  February,  1902, 
both  inclusive.  The  plaintiff,  being  debarred  from  testifying  concerning  any 
transaction  between  herself  and  the  decedent,  has  attempted  to  establish  her 
claim  through  the  mouth  of  her  husband  as  a  principal  witness,  with  various 
others,  who  were  more  or  less  acquainted  with  Mr.  Carrard  and  his  habits 
of  life,  in  corroboration.  It  appears  that  the  plaintiff  has  conducted  a  small 
establishment  known  as  ''Schultz's  Hotel"  in  New  York  City,  and  tliat  her 
husband  is  and  has  been  her  active  agent  in  the  management  thereof.  No 
books  of  accounts  have  ever  been  kept  in  the  hotel,  and  the  only  memoranda 
of  charges  against  Mr.  Carrard  appear  in  a  small  blank  book  from  which 
many  pages  have  been  t<^n  out,  and  the  entries  of  which  are  under  the  name 
of  "Pop";  and  several  pink  hotel  checks,  which  are  alleged  to  have  been 
made  as  and  when  Mr.  Carrard  demanded  and  received  accommodations. 
Each  and  every  one  of  these  entries  was  made  by  Mrs.  Schultz,  and  these,  so 
far  as  appears,  are  the  only  charges  ever  entered  up  by  her  against  any  cus- 
tomer; and  it  is  a  noticeable^  circumstance  that  she  admits  writing  with  great 
difficulty^  and  is  so  averse  to  the  use  of  a  pen  that  she  has  never  filled  out 
a  check,  although  she  has  signed  many,  and  bad  not  at  any  time  made  a  mem- 
orandum on  a  stub  of  her  checkbook  to  show  what  the  nature  of  her  withdrawal 
from  her  bank  was.  It  is  noteworthy  that  the  only  other  entries  in  the  small 
memorandum  book  in  which  this  "Pop"  account  was  kept  were  a  succession  of 
figures  under  the  word  "Wine,"  and  a  list  of  names  written  under  the  word 
"boarders,"  and  these  were  of  single  persons  such  as  "Mabel  Goodwin"  and 
"Frankie  Gould,"  and  Mr.  Schultz  testified  that  he  did  not  know  who  these 
parties  were,  as  they  were  not  at  any  time  occupants  of  bis  establishment. 
The  case  is  entirely  barren,  therefore,  of  any  documentary  or  writtai  evidence 
from  which  a  conclusion  could  be  drawn  substantiating  the  claim.  It  abun- 
dantly appears  that  Mr.  Carrard  was  a  good  business  man,  the  owner  of  real 
estate  in  New  York  City,  and  at  all  times,  so  far  as  the  testimony  shows,  the 
possessor  of  cash  assets  of  many  thousands  of  dollars.  He  died  in  August. 
1902,  and  at  that  time  he  owned  two  pieces  of  property  in  Bayard  street,  the 
equities  in  which  are  estimated  at  from  $10,000  to  $30,000,  and  he  had  in  a 
safe  deposit  vault  readily  convertible  securities  of  the  value  of  $10,000,  and 
about  $500  cash  in  bank.  It  further  appears  that  covering  a  period  of  several 
years  prior  to  his  death  Mr.  Carrard  gave  checks  to  Mrs.  Schultz  or  her  hus- 
band in  various  amounts  aggregating  $4,704.35.  These  checks  were  all  drawn 
on  the  same  bank,  and  were  in  various  amounts  ranging  up  to  $500,  and  some- 
times they  were  drawn  at  close  intervals,  showing  that  the  depositor  had  large 
sums  of  money  at  bis  command.    Thus,  in  January,  1898,  on  the  6Ui,  10th,  25th 
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and  28tli,  Mr.  Oarrard  drew  four  checks  In  amounts  of  $200,  $270,  $425,  and 
$300,  and  each  of  them  was  Indorsed  by  Mr.  Schultz  and  paid  by  the  bank  on 
the  date  of  the  depositor's  order.  It  being  shown  that  the  decedent  was  amply 
able  to  pay  his  debts,  the  law  presumes  that  he  discharged  his  duty,  and  this 
presumption  will  not  be  overborne  in  a  case  like  this  without  clear  and  con- 
vincing proof  on  the  part  of  the  claimant  Nor  will  the  presumption  that 
moneys  paid  to  the  proprietor  of  the  house  or  her  husband  by  the  decedent 
were  in  discharge  of  his  obligations  be  overcome  by  the  statement  of  either 
husband  or  wife  that  the  proceeds  of  checks  which  passed  through  their  hands 
went  to  Mr.  Garrard,  especially  In  view  of  the  fact  that  the  bank  upon  which 
the  checks  were  drawn  was  only  one  block  away  from  the  Schultz  Hotel,  and 
there  is  no  apparent  reason  why  the  drawer  should  not  have  gone  In  person  to 
his  place  of  deposit  had  he  wanted  the  funds  himself.  Moreover,  in  this  case, 
while  Mr.  Schultz  swears  that  he  never  had  any  business  connection  whatever 
with  Mr.  Garrardt  and  does  not  disclose  the  nature  of  any  outside  business 
be  was  engaged  in  at  any  time  during  this  accumulation  of  items  against  the 
decedent,  he  nevertheless  pretends  that  he  often  advanced  sums  of  money 
ranging  to  $500  to  Mr.  Garrard  for  mere  accommodation,  without  any  profit 
to  himself,  and  he  boasted  of  the  fact  in  his  testimony  that  he  was  in  the 
habit  of  lending  other  persons  as  much  as  $1,000  on  their  mere  parol,  because, 
as  he  stated  it,  he  was  a  reckless  man.  It  appears  that  Mrs.  Schultz  gave  her 
checks  to  Mr.  Garrard  at  various  times  in  amounts  aggregating  $883.33,  but,  as 
this  amount  is  exceeded  by  checks  given  to  her  or  her  husband,  who  was  her 
agent  by  $3,671.02,  without  making  any  allowance  for  interest  and  there  Is  no 
credible  testimony  in  the  case  explaining  the  difference,  it  is  clear  that  the 
claim  is  not  established,  even  if  It  be  conceded,  as  it  is  not  that  the  items 
in  the  alleged  account,  as  filed,  are  all  correct  There  was  some  evidence  of- 
fered by  the  claimant  to  show  that  Mr.  Garrard  was  from  time  to  time  em- 
barrassed for  ready  money,  and  the  attorney  pressing  the  claim  offered  him- 
self as  a  witness  to  prove  this  fact.  While  for  twenty-five  years  he  was  a 
legal  adviser  of  Mr.  Garrard,  he  was  also  his  intimate  personal  friend.  His 
testimony  was  excluded,  but  Its  offer,  under  the  circumstances,  tended  strongly 
to  show  the  inherent  weakness  of  the  case  on  that  point  The  burden  of  proof 
which  the  law  imposes  on  a  party  presenting  a  claim  against  a  decedent's 
estate  has  not  in  this  Instance  been  sustained,  and  there  is  no  satisfactory  evi- 
dence before  me  that  Mr.  Garrard  was  at  the  time  of  his  death  Indebted  to 
Mrs.  Schultz  In  any  amount.  I  therefore  conclude  that  the  claim  should  be 
disallowed,  with  costs  and  disbursements  to  the  defendants. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  PATTER- 
SON, O'BRIEN,  and  LAUGHLIN,  JJ. 

H.  M.  Gescheidt,  for  appellant. 

Frank  Moss  and  Isidor  Wels,  for  respondent, 

PER  CURIAM.    Judgment  affirmed,  with  costs. 


MULHERN  V.  GARRARD. 
(Supreme  Gourt,  Appellate  Division,  First  Department    April  7,  1905.) 

1.  ADM1NI8TBATOR8— Claims— EviDBNCB— Sufficiency. 

The  unsupported  testimony  of  a  claimant  is  Insufficient  to  establish 
against  an  estate  a  claim  for  personal  services  rendered  to  the  decedent 
during  his  lifetime. 

[Ed.  Note.^For  cases  in  point,  see  yoL  22,  Gent  Dig.  Executors  and  Ad- 
ministrators, I  903^] 

2.  Sam»—Bvidewcb— Sufficiency. 

Evidence  held  insufficient  to  establish  against  an  estate  a  claim  for 
personal  services  consisting  of  taking  care  of  premises  and  nursing  and 
attending  the  decedent  during  bis  lifetime. 
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Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  Johanna  Mulhern  against  Lydia  Carrard,  as  adminis- 
tratrix, and  Jules  Chatelan,  administrator,  of  Frederick  Carrard, 
deceased.  From  a  judgment  for  defendant,  plaintiff  appeals.  Af- 
firmed. 

The  following  is  the  opinion  of  the  referee : 

This  is  a  claim  for  1909.93,  Inclusive  of  interest  to  April  22,  1904.  It  is 
based  upon  work,  labor,  and  services  alleged  to  have  been  rendered  for  Fred- 
erick Carrard,  now  deceased,  during  several  periods  of  time  intervening  the 
1st  day  of  August,  1898,  and  the  26th  day  of  August,  1902.  Mr.  Carrard  was 
the  owner  of  the  premises  1746  Madison  avenue,  and  the  adjoining  house  In 
115th  street  New  York  City,  and  the  claimant  was  the  janitress  of  said  prem- 
ises. The  first  item  of  her  charge  is  for  looking  after  the  flat  in  which  Mr. 
Carrard  lived  from  August  1,  1898,  to  August  1,  1901,  at  $10  per  month.  The 
second  Item  is  for  attendance,  nursing,  supplying  nutriment,  and  looking  after 
the  flat  for  30  weeks  between  the  dates  of  August  1,  1901,  and  August  26,  1902, 
at  fifteen  dollars  ($15)  per  week. 

The  first  question,  therefore,  is  whether  the  services  were  rendered  as  al- 
leged, and  to  the  determination  of  that  we  must  look  to  the  testimony  of 
some  disinterested  witness  in  support  of  the  claimant  herself.  She,  of  course, 
testified,  that  she  rendered  services  as  stated,  but  her  unsupported  testimony 
would  not  be  sufficient  In  a  case  of  this  sort.  Now,  the  main  supporting  wit- 
ness is  the  husband  of  Mrs.  Mulhern ;  and  it  appears  that  he  was  a  printer, 
but  had  not  done  much  since  the  invention  of  typesetting  machinery,  and  had 
lived  in  the  premises  for  several  years  prior  to  the  death  of  Mr.-  Carrard,  in 
1902.  The  compensation  for  janitor  services  had  always  been  $20  a  month, 
and,  so  far  as  appears  In  the  testimony,  this  was  his  sole  source  of  Income. 
This  witness  testified  that  his  wife  rendered  the  services  stated,  but  it  is  not 
clear  that  he  Is  a  disinterested  party  because  he  frequently  refers  to  the  com- 
pensation which  was  alleged  to  have  been  agreed  upon  as  coming  from  Mr. 
Carrard  to  **us"  (meaning  himself  and  wife),  and  said,  with  reference  to  an 
alleged  agreement  made  with  Mr.  Carrard  by  him,  that  he  was  willing  to  take 
anything  in  the  shape  of  money  for  his  wife's  services.  Again,  when  the 
witness  was  asked  by  his  wife's  attorney :  **Q.  What  would  be  the  fair  value 
per  month  for  taking  care  of  those  five  rooms?"  he  said  **A.  Just  to  clean 
them  and  keep  them  in  order?  Q.  Tes.  A.  Fifty  dollars.  Q.  You  got  $10  a 
month?  A.  Yes;  but  I  would  consider  it  worth  $50."  So  that  the  testimony 
of  this  witness,  in  the  light  of  these  discrepancies  and  others  that  could  be 
readily  pointed  out,  is  not  to  be  taken  too  seriously.  There  were  some  other 
witnesses  offered,  who  swore  that  they  saw  Mrs.  Mulhern  from  time  to  time 
In  Mr.  Carrard's  flat,  carrying  food  therein,  or  doing  labor  in  and  about  the 
care  thereof,  such  as  she  claims  to  have  done;  but  not  one  of  these  witnesses 
was  in  position  to  know  or  pretended  to  say  that  Mrs.  Mulhern  was  in  the 
apartment  rendering  services  continuously  from  day  to  day,  during  the  period 
covered  by  her  claim ;  and,  while  she  herself  admits  that  Mr.  Carrard  was 
sometimes  absent  from  his  apartment  during  the  period  for  which  she  claimed 
$15  per  week  for  nursing  and  otherwise  looking  after  him,  she  says  that  she 
did  not  keep  any  memorandum  of  his  absences — only  kept  her  account  in  her 
head.     And  thus  the  case  stands  substantially  on  behalf  of  the  claimant 

Now  it  appears  on  behalf  of  the  estate  that  during  all  the  time  of  the  al- 
leged rendition  of  these  services  Mr.  Carrard  was  a  man  of  considerable  means, 
of  close  and  regular  habits,  partly  caring  for  himself,  possessing  ample  funds, 
and  in  every  way  able  to  discharge  any  and  all  the  obligations  which  he  was 
under  to  Mrs.  Mulhern.  The  fact  that  the  Mulherns  were  people  without 
means  and  of  small  income,  dependent  upon  their  labor  for  their  living,  would 
seem  to  require  some  clear  explanation  on  their  part  for  waiting  thirty-.six 
(36)  months  to  collect  from  the  owner  of  the  premises  in  which  they  lived 
compensation  at  the  rate  of  $10  a  month  said  to  be  due  them  for  the  care  of 
his  apartment.  No  such  explanation  is  given  In  this  casa  On  the  other 
hand,  it  appears  that  the  services  of  janitor  were  paid  to  the  time  of  Mr. 
Carrard's  death,  and  the  excuse  which  is  alleged  to  have  been  assigned  by 
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Mr.  €arrarcL  liioMelf  tor  not  ipayUig  l^-eUlgatiana,  to  wit,  tbat  be  w«fi  in  law- 
suits oAd  liad  l98t  Inavily  in  Btoek^  ia  not  borne  oait  by  the  evldeAice  in  the 
<case.  lit  i8  abown  beyond  aueatiQa  tbat  Mr.  Carciu*d  was  aJt  all  tlsieB  able 
to  meet  just  demands  made  upon  him,  and  also  that  he  was  in  the  habit  of 
haying  ample  funds  upon  his  person ;  and  it  is  not  to  be  presumed,  under 
such  circumstances,  that  he  would  neglect  bis  duty  to  pay  a  domestic  for 
looking  after  his  apartment,  if  he  Jiired  one  for  that  purpose,  for  a  period  of 
thirty-six  (36)  months.  The  best  that  can  be  made  of  the  case  on  this  branch 
is  that  Mrs.  Mtilhem*B  serrices  were  occasional,  not  regular,  and  were  paid 
for  as  venaeFod. 

With  regard  to  tflie  olaiBi  for  nrw-sing,  supplying  nutTimeDt,  ete.,*f or  80  weeks 
from  August  1,  1901,  to  August  26,  1902,  It  is  sufDcient  to  say  that  the  evl- 
•dence  here  shows  that  Mr.  Garrard  was  not  in  condition  to  require  any  such 
services  during  that  time.  On  the  contrary,  it  appears  from  the  testimony 
of  his  friends  of  long  standing  and  his  brokers,  whose  ofiSce  he  was  in  the 
habit  of  visiting  regularly,  that,  while  he  was  In  failing  health  for  a  year 
prior  to  his  death,  it  was  only  during  the  last  two  or  three  weeks  of  his  life 
that  he  was  in  such  physical  condition  as  to  require  the  constant  help  and  as- 
sistance of  a  nuEse  or  attendant  During  these  last  few  weeks  Mrs.  Bchwenck, 
who  had  known  Mr.  Garrard  for  many  years,  was  called  upon  in  natural  or- 
•der  to  give  the  assistance;  Mr.  Garrard  being  a  man  of  no  family,  and  his 
nephew  having  married  her  daughter.  Mr.  Garrard's  nephew  and  wife,  Mrs. 
Schwenck's  daugtrter,  also  helped  to  care  for  him  during  this  critical  period, 
to  gi've  him  such  aid  as  he  required  in  the  last  days  of  his  existence.  Mrs. 
Schwenck  testified  tlat  she  offered  to  compensate  ^Irs.  Mulhem  for  such  serv- 
ices as  she  rendered  during  these  last  days,  and  she  was  met  with  the  response, 
"Why  I  would  do  anythiqg  for  Mr.  Garrard,  if  I  could ;  he  was  such  a  good 
man  always  to  me.^ 

The  burden  of  proof  «b  to  the  rendition  of  the  services  not  having  been  suf- 
ficiently bocne  out  by  the  claimant,  it  is  unnecessary  in  strictness  to  dwell 
lapon  the  question  of  the  alleged  agreement  with  Mr.  Garrard  for  compensation 
fox  such  services.  Mr.  Mulhern  is  the  sole  reliance  on  this  point  Bearing  in 
mind  that  this  witness  on  direct  examination  gave  the  figure  as  $15  per  month 
for  nursing  and  supplying  nutriment,  and  charitably  assuming  that  l^s  was 
A  lapse  of  memory  or  Terbal  inaccuracy  on  his  part,  yet  It  ai^ears  on  cross- 
.^amination  that  he  was  not  clear  as  to  times  and  amounts,  and  it  was  only 
a  supposition  on  his  part  that  his  wife  earned  the  money  with  which  she 
bought  food  as  alleged  for  Mr.  Garrard.  He  did  not  know  where  she  got  it. 
Certainly  his  testimony  is  not  suf&cient  to  fasten  a  contract  upon  the  estate 
vof  a  deoeased  person,  especially  in  view  of  the  fact  that  no  such  contract  was 
necessary  or  even  eoccused  by  the  circumstances  then  existing. 

It  is  clear  in  the  whole  case  that  the  claim  has  not  been  estal^lished  as  re- 
quired by  law,  and  that  tt  should  be  disallowed,  with  costs  and  disbursements 
to  the  dfofendantfl. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  PATTER- 
SON, O^BRIEJN,  and  LAUGHLIN,  JJ. 
H.  M.  -Gescheidt,  for  appellant. 
Frank  Moss  and  Isidor  Wels,  for  respondent. 

PER  CURIAM-    Judgment  afiirmed,  with  costs. 
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(Bupreme  Court,  Appellate  DiTlslon,  First  Department    July  7,  1905.) 

^KQLiGEira»—BLEVATOBfi— Evidence— CoNTBiBUTOBY  Nbqligence. 

Where  the  machinery  of  an  elevator  was  in  perfect  order,  and  a  tenant 
of  the  building,  on  coming  to  work  In  the  morning,  found  the  elevator 
fltandlng  at  a  floor,  with  the<doer  open,  and,  while  waltiifg  for  the  operator 
4kf  the  eJ^rator  to  arrive,  l>e  steed  partly  on  the  elevator  and  partly  on  the 
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floor,  talking  to  persons  in  the  elevator,  and  for  some  unaccountable  reason 
the  elevator  started,  whereby  he  was  killed,  neither  the  owner  of  the 
building,  nor  the  contractor  who  operated  the  elevator,  waa  liable  for  the 
death. 
O'Brien,  P.  J.,  and  Patterson,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Rachel  Green,  as  administratrix  of  Charles  Green,  de- 
ceased, against  the  Urban  Contracting  &  Heating  Company  and 
others.  From  a  judgment  in  favor  of  plaintiff,  and  from  an  order 
denying  a  new  trial,  defendants  appeal.    Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHUN,  PATTER- 
SON, INGRAHAM,  and  LAUGHLIN,  JJ. 

Charles  P.  Caldwell,  for  appellant  Urban  Contracting  &  Heating 
Co. 
H.  Snowden  Marshall,  for  appellant  Oppenheimen 
Charles  Steckler,  for  respondent. 

INGRAHAM,  J.  The  defendant  Oppenheimer  was  the  owner 
of  a  building  at  the  corner  of  Seventeenth  street  and  Fifth  avenue, 
in  the  city  of  New  York;  having  purchased  the  building  in  Janu- 
ary, 1904.  In  this  building  there  was  a  passenger  elevator  on  the 
Fifth  avenue  front,  and  a  freight  elevator  on  a  passageway  opening 
into  Seventeenth  street  in  the  rear  of  the  building.  The  firm  of 
Peller  Bros,  occupied  two  of  the  lofts  in  the  building,  and  their  em- 
ployes were  in  the  habit  of  using  the  freight  elevator  for  access  to 
the  Peller  lofts.  This  elevator  was  operated  b}'  electricity,  and 
when  the  defendant  Oppenheimer  purchased  the  premises  he  found 
in  existence  a  contract  made  by  the  former  owner  and  the  defend- 
ant Urban  Contracting  &  Heating  Company,  by  which  the  con- 
tracting company  agreed  "to  furnish  and  pay  a.  competent  engineer, 
who  will  operate  the  freight  elevator  during  the  summer  months, 
take  proper  care  of  the  electric  elevators,  pumps  &c.,  in  the  build- 
ing known  as  91  Fifth  Ave.,  in  the  said  City  of  New  York,"  and  "to 
furnish  and  pay  one  competent  elevator  attendant,  in  uniform,  for 
the  passenger  elevator,  and  one  elevator  attendant  for  the  freight 
elevator,  during  the  heating  season,  the  hours  for  elevator  service 
"  and  heat  to  be  in  accordance  with  tenants'  leases,"  and,  further,  to 
furnish  all  the  coal  and  wood  and  other  supplies  required  for  the 
proper  operation  and  care  of  the  boiler,  elevators,  and  pumps,  and 
to  keep  them  all  in  thorough  order  and  repair  at  its  own  cost  and 
expense,  and  to  attend  to  all  minor  repairs  of  the  building.  In  con- 
sideration of  such  services  the  owner  of  the  building  was  to  pay 
to  the  Urban  Company  $1,600  per  annum.  The  defendant  Oppen- 
heimer, finding  this  contract  in  existence,  continued  it  by  a  verbal 
agreement  by  which  the  Urban  Company  undertook  to  manage  the 
machinery  and  elevators,  and  to  employ  the  elevator  boy  and  en- 
gineer in  control  thereof.  During  the  night  the  electricity  was  shut 
off,  so  that  the  elevator  could  not  be  moved;  but  in  the  morning 
the  engineer  employed  by  the  Urban  Company  was  in  the  habit  of 
coming  into  the  building  about  6  o'clock,  looking  over  the  ma- 
chinery, and  turning  on  the  current,  so  that  the  elevators  could  be 
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moved.  It  was  the  duty  of  the  elevator  boy  who  was  employed  by 
the  Urban  Company  under  its  contract  with  the  defendant  Oppen- 
heimer  to  run  the  elevator.  The  elevator  was  moved  by  a  rope 
passing  through  the  elevator  and  down  the  elevator  shaft  into  the 
cellar,  so  that,  when  the  electricity  was  turned  on,  by  pulling  this 
rope  the  elevator  could  be  made  to  ascend  or  descend,  as  required. 

On  the  morning  of  the  16th  of  April,  1904,  several  employes  of 
Peller  Bros,  arrived  at  the  building  to  go  to  work.  There  was  evi- 
dence that  one  of  the  two  doors  closing  the  entrance  to  the  elevator 
on  the  ground  floor  was  open,  but  that  the  elevator  boy  was  not 
there;  that  several  of  the  employes  of  Peller  Bros,  went  into  the 
elevator,  and  stood  there,  waiting  to  be  taken  up  to  their  work; 
that  the  plaintiff's  intestate,  who  was  also  an  employe  of  Peller 
Bros.,  came  and  stood  at  the  opening  into  the  elevator,  one  foot 
upon  the  floor  of  the  elevator  and  the  otiier  on  the  floor  of  the 
building;  and  that  the  elevator,  for  some  unexplained  reason,  start- 
ed up,  carrying  the  plaintiff's  intestate  up  between  the  elevator  and 
the  wall,  causing  him  an  injury  which  resulted  in  his  death. 

The  plaintiff  has  brought  this  action  against  both  the  owner  of 
the  building  and  the  Urban  Contracting  &  Heating  Company,  claim- 
ing that  they  were  both  guilty  of  negligence.  The  evidence  is  un- 
disputed that  the  elevator  itself  was  in  good  order,  and  it  is  not 
claimed  that  the  accident  was  caused  because  of  defective  ma- 
chinery, or  of  any  other  defect  in  the  elevator  or  the  building.  Aft- 
er the  power  had  been  turned  on,  any  one  of  those  upon  the  eleva- 
tor, by  pulling  this  rope,  could  have  caused  the  elevator  to  move ; 
but  the  evidence  is  undisputed  that  without  a  movement  of  the  rope 
the  elevator  could  not  move,  as  the  machinery  was  so  arranged  that, 
if  the  rope  had  been  in  a  position  to  allow  the  elevator  to  move 
when  the  power  was  turned  on,  the  sudden  current  of  electricity 
would  have  caused  a  fuse  to  burn  out,  which  would  have  prevented 
the  elevator  from  moving  at  all.  I  think  that,  upon  the  whole  evi- 
dence, a  finding  that  the  motion  of  this  elevator  was  caused  in  any 
other  way  than  by  a  movement  of  the  rope  in  the  elevator  would 
be  against  the  weight  of  evidence. 

When  these  employes  of  Peller  Bros,  arrived  in  the  morning,  the 
elevator  boy  was  not  present,  and,  instead  of  waiting  outside  of  the 
elevator,  where  they  would  have  been  safe,  they  took  their  places 
in  the  elevator,  waiting  there  for  the  boy  to  come ;  and  the  plain- 
tiff's intestate  then  placed  himself  partly  in  the  elevator  and  partly 
on  the  floor  of  the  building — in  a  position  of  danger  in  case  the  ele- 
vator should  move — and  stood  there,  talking  to  his  associates.  The 
elevator  did  move,  and  the  injury  resulted  because  the  plaintiff's  in- 
testate had  placed  himself  in  this  position  of  danger.  There  was 
certainly  no  invitation  to  the  plaintiff's  intestate,  either  by  Oppen- 
heimer,  who  was  the  owner  of  the  building,  or  by  the  Urban  Con- 
tracting &  Heating  Company,  who  was  operating  the  elevator,  to 
place  himself  in  this  position.  In  the  absence  of  the  elevator  boy, 
these  men  had  no  business  in  the  elevator.  It  stood  there  empty, 
without  any  one  in  control  of  it,  and  was  not  in  a  condition  for  use. 
Neither  of  the  defendants  could  have  anticipated  that  persons  wish- 
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ing  to  use  the  elevator  would  stand  upon  it,  and  wait  there  for  the 
boy  employed  to  operate  the  elevator  to  come.  But  whatever  may 
be  said  about  these  men  who  stood  in  the  elevator,  certainly  one 
placing  himself  at  the  entrance  of  the  elevator,  in  such  a  position 
that  the  slightest  movement  of  it  would  be  certain  to  cause  an  in- 
jury, was  not  in  a  position  to  which  he  was  invited  by  either  of  the 
defendants.  If  the  car  had  suddenly  started  as  he  was  walking 
into  the  elevator,  a  different  question  would  be  presented.  The 
evidence  of  the  plaintiff's  witnesses  is  clear  that  the  plaintiff's  in- 
testate stood  in  this  position,  talking  to  the  other  men,  for  some 
appreciable  time  before  the  elevator  started.  If  he  had  been  out- 
side of  the  elevator,  he  would  have  been  safe ;  but  placing  himself 
in  this  position — a  position  obviously  dangerous — was  not  the  act 
of  a  prudent  person,  and  an  injury  that  resulted  from  his  thus  pla- 
cing himself  in  such  a  position  is  not  one  for  which  the  defendants 
are  liable. 

As  before  stated,  the  machinery  was  in  perfect  order.  There  is 
no  evidence  that  the  elevator  was  caused  to  move  by  the  act  of 
any  agent  or  employe  of  either  of  the  defendants,  and  there  is  there- 
fore nothing  to  justify  a  verdict  of  negligence  against  either  of  the 
defendants.  The  elevator  boy  at  the  time  had  gone  down  into  the 
cellar,  and  was  preparing  for  his  day's  work.  The  elevator  had 
not  been  used  on  this  morning.  No  one  had  been  invited  on  this 
morning  to  use  it,  and,  until  the  boy  whose  duty  it  was  to  operate 
the  elevator  had  arrived  and  taken  charge  of  it,  it  was  not  in  a  con- 
dition to  be  used. 

Assuming  that  the  maxim  res  ipsa  loquitur  would  apply,  and  that 
in  the  absence  of  some  explanation  the  sudden  starting  of  the  ele- 
vator would  justify  a  submission  of  this  case  to  the  jury  as  to 
whether  there  was  any  negligence  on  the  part  of  those  responsible 
for  its  management,  from  uncontradicted  evidence  it  appears  that 
the  elevator  was  in  perfect  order,  and  that  the  accident  was  not 
caused  by  any  act  of  negligence  of  the  defendants.  Any  presump- 
tion, therefore,  that  would  have  justified  a  finding  of  negligence 
because  of  the  accident,  is  rebutted,  and  there  is  no  ground  upon 
which  a  finding  of  negligence  can  be  sustained. 

In  Griffen  v.  Manice,  166  N.  Y.  188,  59  N.  E.  925,  52  L.  R.  A.  922, 
S2  Am.  St.  Rep.  ^30,  the  duty  of  the  owner  of  a  building  to  those 
using  an  elevator  operated  and  maintained  by  the  owner  was  dis- 
cussed, and  the  conclusion  was  that  the  owner  of  the  building  owed 
those  using  the  elevator  the  duty  of  using  at  least  reasonable  care 
in  seeing  that  the  premises  were  safe,  and  that  if  a  person  thus 
using  the  elevator  was  injured  by  an  accident  which  could  not  or- 
dinarily have  occurred,  had  the  elevator  machinery  been  in  proper 
condition  and  properly  operated,  the  court  was  justified  in  permit- 
ting the  jury  to  infer  negligence  from  an  accident.  The  judgment 
in  that  case  having  been  reversed,  there  was  a  new  trial,  when  the 
defendant's  evidence  was  taken,  and  it  again  came  before  this  court 
on  appeal  (74  App.  Div.  371,  77  N.  Y.  Supp.  626),  and  the  question 
presented  was  whether  or  not  the  evidence,  as  a  whole,  justified  a 
finding  that  the  defendant  was  remiss  in  his  duty  in  exercising  the 
degree  of  care  which  the  law  imposed  upon  him,  namelx,^>rdmary 
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care  for  the  protection  of  the  plaintiff's  intestate;  and,  after  dis- 
cussing the  evidence,  we  held  that  a  finding  of  negligence  on  the 
part  of  the  defendant  was  not  sustained  where  it  appeared  that  there 
was  no  defect  in  the  machinery,  or  any  indication  to  the  defendant 
or  his  employes  that  there  was  any  danger  in  the  operation  of  the 
elevator,  and  that  the  direction  of  a  verdict  for  the  defendant  was 
proper;  and  this  judgment  was  affirmed  by  the  Court  of  Appeals. 
174  N.  Y.  505,  66  N.  ii.  1109.  This,  I  think,  is  a  decisive  authority 
against  sustaining  a  verdict  for  the  plaintiff  in  this  case.  Here, 
the  undisputed  evidence  is  that  the  machinery  was  all  in  perfect 
order ;  that  the  defendants'  employes  were  engaged  in  getting  ready 
to  start  the  elevator  in  the  morning;  that  before  it  was  ready  for 
use,  and  before  an  emplo^^e  of  the  defendants  was  actually  in  charge 
of  it,  a  tenant  in  the  building  walked  into  the  elevator,  standing  in 
a  position  which  was  dangerous  if  there  was  a  movement  of  it, 
without  any  invitation  of  the  defendants  or  their  employes  ex- 
press or  implied;  and  that  an  unexplained  movement  of  the  ele- 
vator resulted  in  an  accident.  For  this  the  defendants  were  not  lia- 
ble. 

The  case  of  Ingrafia  v.  Samuels,  71  App.  Div.  14,  75  N.  Y.  Supp. 
718,  is  not  at  all  in  point,  for  there  the  accident  was  caused  by  the 
negligence  of  the  elevatorman,  who  deliberately  left  the  car  before 
the  others  who  were  passengers  upon  it,  leaving  them  there  unpro- 
tected ;  and  it  was  this  act  of  the  elevatorman  that  was  the  basis  of 
the  finding  of  negligence.  In  sustaining  a  verdict  in  that  case,  the 
court  said : 

"His  negligence,  therefore,  in  tbns  leaTlng  tbe  car  and  its  oonipantB  before 
they  had  opportimitf  to  safely  alight.  In  view  of  hid  knowledge  or  means  of 
knowing  that  such  an  accident  could  occur  and  was  to  be  guarded  against,  was 
a  failure  to  observe  that  reasonable  care  which,  as  stated  in  the  recent  case 
of  Griffen  y.  Manlee,  166  N.  Y.  188,  59  N.  E.  925,  52  L.  R.  A.  922,  82  Am.  St. 
Rep.  630,  l8  required  in  the  maintenance  and  operation  of  an  elevator." 

In  this  case  there  is  no  evidence  that  the  operation  of  the  car  had 
commenced,  that  the  plaintiff's  intestate  or  his  associates  had  been 
invited  to  enter  the  car,  or  that  the  agents  of  the  defendants  could 
have  anticipated  that  the  defendant's  employes  would  get  upon  the 
elevator  and  wait  there,  rather  than  to  remain  in  a  place  of  safety 
outside  of  the  car.  The  mere  fact  that  the  door  of  the  elevator 
was  open  was  not  an  invitation  for  any  one  to  get  into  the  elevator 
when  no  one  was  in  charge  of  it. 

If  this  view  of  the  case  is  correct,  the  plaintiff's  intestate  was 
guilty  of  contributory  negligence,  as  a  matter  of  law,  in  placing 
liimself  in  this  position,  with  one  foot  upon  the  elevator  and  the 
other  on  the  floor  of  the  building,  when  there  was  no  one  in  charge 
of  the  elevator,  and  it  was  his  negligence  that  caused  the  injury; 
and  there  is  no  evidence  to  show  that  the  defendants,  or  either  of 
them,  were  negligent. 

The  judgment  and  order  must  therefore  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  the  appellants  to  abide  the  event. 

McLaughlin  and  LAUGHLIN,  JJ.,  concur.  O'BRIEN,  P. 
J.,  and  PATTERSON,  J.,  dissent.  Digitized  by  C^OOglC 
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PEOPLE]  y.  ASTBLL. 
(Supreme  Court,  Appellate  Division,  Pirst  Department    July  7,  1905.) 

1.  RaPB— EVIDSNCE^-ReMABKS  of  GOUBT^-CJOICMENT  ON   EVIDBNCS. 

On  a  prosecution  for  rape  on  a  female  under  18  years  of  age  a  physician 
testified  that  an  examination  made  by  him  revealed  a  penetration  of 
prosecutrix,  in  his  opinion,  produced  by  a  blunt  instrument,  and  counsel 
for  defendant  examined  the  physician  as  to  whether  the  indications  found 
on  prosecutrix's  person  might  not  have  been  the  result  of  certain  othac 
causes,  but  the  physician  stated  that  he  could  only  state  the  physical 
facts  found,  whereupon  the  court  said  that  it  was  not  necessary  that  the 
witness  should  go  beyond  that ;  that  counsel  might  put  in  a  hundred  theo- 
ries, and  the  doctor  would  admit  them  all;  that  the  question  was  what 
did  it ;  that  it  was  for  the  Jury  to  determine  that  question  from  the  evi- 
dence; and  that  counsel  had  not  established  his  i^eory;  and  at  the 
termination  of  the  colloquy  between  court  and  counsel,  the  court  stated 
that  the  question  was  for  the  jury  whether  counsel,  by  merely  asking 
questions,  could  prove  anything  when  the  answer  was  directly  to  the  con- 
trary. Held,  that  such  transactions  did  not  amount  to  an  expression  by 
the  court  of  an  opinion  on  the  merits  of  the  case  or  the  weight  of  the 
evidence. 

2.  Tbial— Remabks  of  Coubt. 

Remarks  by  the  trial  court  may  be  open  to  criticism,  but  they  are  not 
error  unless  they  may  have  affected  the  result  of  the  trial. 

8.  Rape— Instbtjotions— Complaint  by  Pbosecutbtx. 

On  a  prosecution  for  rape  the  court  refused  to  charge  that,  if  the  jury 
believed  the  prosecutrix  failed  to  make  prompt  disclosure  of  the  crime,  it 
was  a  circumstance  against  her,  and  tended  to  disprove  the  truth  of  her 
charge,  but  charged  that  whether  or  not  she  made  prompt  disclosure  was 
a  matter  for  the  consideration  of  the  jury.    Held  not  error. 

4.  Rapk—Evidbnob— Subsequent  Offenses. 

Where,  on  a  prosecution  for  rape  on  a  female  under  18  years  of  age, 
evidence  as  to  subsequent  offenses  committed  by  defendant  upon  the  per- 
son of  prosecutrix  was  first  brought  out  by  the  defendant  on  prosecutrix's 
cross-examination,  and  no  objection  was  made  to  such  evidence  at  tiie  trial, 
defendant  could  not  complain  of  such  evidence  on  appeaL 

Appeal  from  Court  of  General  Sessions,  New  York  County. 

Axel  Astell  was  convicted  of  rape  in  the  second  degree,  and  he 
appeals.    Affirmed. 

Ar^ed  before  O'BRIEN,  P.  J.,  and  HATCH,  McLAUGHLIN, 
PATTERSON,  and  INGRAHAM,  JJ, 

Hugh  O.  Pentecost,  for  appellant. 
Howard  S.  Gans,  for  respondent 

HATCH,  J.  The  indictment  charged  the  crime  of  rape  in  the 
second  degree,  committed  upon  the  person  of  Elsie  Behan,  a  female 
'  under  the  age  of  18  )'cars,  on  the  8th  day  of  September,  1904.  The 
proof  upon  the  part  of  the  people  tended  to  establish  that  the  fe- 
male, Elsie  Behan,  was  of  about  the  age  of  12  years ;  that  upon  the 
date  charged  in  the  indictment  the  defendant  induced  her,  in  com- 
pany with  another  girl  of  about  the  same  age,  to  go  on  board  the 
boat  of  which  he  was  watchman  from  the  Recreation  Pier;  that  he 
took  them  into  the  cabin  of  the  boat,  locked  the  door,  and  had  sex- 
ual intercourse  with  them.  The  defendant  denied  the  commission 
of  the  offense,  and  produced  some  testimony,  which,  in  a  greater  or 
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less  degree,  tended  to  support  his  denial.  It  is  not  claimed,  how- 
ever, but  that  the  evidence  g^ven  upon  the  part  of  the  people  was 
sufficient,  if  believed  by  the  jury,  to  establish  the  commission  of  the 
offense  and  justify  the  conviction  of  the  defendant.  This  appeal 
presents  legal  errors  only.  The  evidence  adduced  upon  the  part 
of  the  people  suflftciently  corroborated  the  testimony  of  the  com- 
plaining witness  as  to  the  commission  of  the  offense.  She  was  cor- 
roborated by  the  testimony  of  the  little  g^rl  who  accompanied  the 
complainant,  and  by  other  circumstances,  and  also  by  the  testi- 
mony of  the  physician  who  examined  the  person  of  the  complain- 
ant shortly  after  the  offense  was  committed.  People  v.  Panyko,  71 
App.  Div.  324,  76  N.  Y.  Supp.  946.  The  physician  testified  that  the 
physical  conditions  which  he  found  at  the  time  of  his  examination 
indicated  a  slight  penetration  of  the  child's  parts,  which,  in  his 
opinion,  was  produced  by  a  blunt  mstrument.  It  has  long  been 
the  settled  law  that  penetration,  however  slight,  is  sufficient  to  con- 
stitute the  offense  (Wharton's  Criminal  Law  [9th  Ed.]  §  664;  Peo- 
ple V.  Crowley,  102  N.  Y.  234,  6  N.  E.  384),  and  such  rule  is  now 
embodied  in  section  280  of  the  Penal  Code. 

It  is  claimed  by  the  appellant  that  "the  court  committed  reversi- 
ble error  in  expressing  an  opinion,  in  the  presence  of  the  jury,  as  to 
the  weight  of  the  testimony."  Upon  the  trial  counsel  for  the  defend- 
ant examined  the  physician  at  considerable  length  as  to  whether 
the  indications  which  he  found  present  upon  the  person  of  the  child 
at  the  time  he  made  the  examination  might  not  have  been  the  re- 
sult of  self-abuse,  whether  epileptics  were  prone  to  such  practices. 
or  whether  it  might  not  have  been  produced  by  a  fall,  or  by  the 
child's  finger.  Upon  the  latter  question  the  physician  testified  that 
it  could  not,  in  his  opinion,  have  been  done  voluntarily  by  the  child, 
for  the  reason  that  it  would  occasion  pain ;  that  it  was  produced  by 
a  blunt  instrument;  that  he  could  only  state  the  physical  facts. 
Thereupon  the  court  said : 

**And  it  is  not  necessary  that  he  should  go  beyond  it  You  can  put  in  a 
hundred  theories,  counselor,  as  to  what  might  produce  this  condition,  and  I 
am  confident  the  doctor  would  admit  all  of  them.  The  Witness:  Certainly, 
sir ;  that's  Just  it.  The  Court :  The  question  here  is,  what  did  it?  and  that 
is  for  the  Jury  to  determine  from  the  evidence.  Mr.  Atkin :  And  that  is  Just 
what  I  claim,  your  honor,  that  the  self-abuse  theory  and  the  epileptic  theory 
were  Joined,  and  coincide  exactly  with  the  facts.  The  Court:  But  thus  far 
you  have  not  established  either.  Mr.  Atkin :  And  I  take  an  exception  to  your 
honor's  statement.  The  Court:  I  make  no  ruling  at  all.  I  simply  make  a 
sui^estlon.  You  are  not  obliged  to  follow  it  unless  you  choose  to  do  so.  You 
may  go  on  with  this  kind  of  examination  indefinitely,  if  you  choose  to  do  so. 
That  is  your  own  affair.  So  that  no  exception  will  stand  here.  Mr.  Atkin : 
I  ask  that  an  exception  be  noted,  your  honor.  The  Court:  I  shall  not  note 
an  exception,  because  you  may  go  on  in  this  line  indefinitely,  if  you  please, 
and  if  you  do  not  choose  to  go  on  you  cannot  have  an  exception.  Mr.  Atkin : 
But  your  honor  said  that  I  had  proved  neither  theory,  and  that  is  the  province 
of  the  Jury.  The  Court :  Yes,  it  is  for  the  Jury  to  determine,  when  this  case 
is  submitted  to  them,  whether,  by  merely  asking  questions,  you  think  that  any- 
thing is  proved,  when  the  answer  is  directly  to  the  contrary.  That  is  another 
question." 

It  is  evident  that  this  colloquy  raised  no  question  whatever.  The 
court  expressed  no  opinion  upon  the  merits  of  the  case.    The  most 
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that  can  be  said  is  that  the  court  stated  that  all  the  various  theories 
propounded  by  the  defendant  to  the  physician  would  result  in  simi- 
lar answers,  but  that,  before  it  could  have  any  bearing  upon  the 
question  at  issue,  proof  must  be  given  in  some  form  that  the  child 
was  either  afflicted  with  or  addicted  to  the  disease  or  habit  to  which 
the  questions  were  directed.  There  was  no  claim  that  the  defend* 
ant  could  prove  by  the  physician  the  existence  of  one  condition  or 
the  other,  or  that  his  examination  disclosed  either.  Had  the  de- 
fendant stated  that  he  purposed  to  base  his  defense  upon  any  of  the 
theories  to  which  he  called  attention,  the  ruling  might  have  been 
different.  No  attempt,  however,  was  made  to  show  the  existence 
of  such  conditions  either  upon  the  cross-examination  or  in  the  evi- 
dence introduced  by  the  defendant  constituting  his  defense.  Con- 
sequently, in  no  view  of  the  case,  was  the  evidence  sought  to  be 
adduced  material,  nor  did  it  constitute  upon  the  part  of  the  court 
the  expression  of  an  opinion  with  respect  to  the  merits  of  any  issue 
which  was  before  the  court  at  that  time  or  which  subsequently  ap- 
peared. Remarks  by  a  court  may  be  open  to  criticism,  but,  unless 
they  may  have  affected  the  result  of  the  trial,  do  not  constitute  er- 
ror. The  authorities  relied  upon  by  counsel  for  the  appellant  sup- 
port this  rule.  21  Enc.  of  PI.  &  Prac.  997,  998.  In  addition,  the 
court  placed  no  limitation  upon  the  right  of  the  defendant  to  con- 
tinue the  examination  which  was  interrupted. 

It  is  further  claimed  that  the  court  erred  in  refusing  to  charge 
the  jury  that,  "if  they  believed  that  the  prosecuting  witness  failed 
to  make  prompt  disclosure  of  the  crime,  it  is  a  circumstance  against 
her,  and  tends  to  disprove  the  truth  of  her  charge."  The  court, 
while  refusing  to  charge  this  proposition,  did  charge  "that  whether 
she  did  or  did  not  make  prompt  disclosure  to  her  parents  is  a  mat- 
ter for  the  jury  to  consider."  The  charge  as  made  was  correct, 
and  therefore  no  error  was  committed  in  tfiis  respect.  It  is  doubt- 
less a  correct  rule  of  law  that  considerable  delay  in  making  com- 
plaint of  an  outrage  upon  the  person  of  the  complainant,  consti- 
tuting the  crime  of  rape,  is  a  circumstance  which  may  be  considered 
as  bearing  upon  the  guilt  or  innocence  of  the  accused.  Yet,  as  was 
said  by  Church,  C.  J.,  in  Higgins  v.  People  (58  N.  Y.  377)  : 

"There  can  be  do  iron  mle  on  the  subject  The  law  expects  and  reqmires 
that  it  should  be  prompt,  but  there  is  and  caA  be  no  particular  time  BpecifledL 
The  rule  is  founded  upon  the  laws  of  human  nature,  whlcfa  induce  a  female 
thus  outraged  to  complain  at  the  first  opportunity.  Such  is  the  natural  Im- 
pulse  of  an  honest  female." 

The  rule,  however,  is  to  be  considered  in  connection  with  op- 
portunity, fear,  or  other  circumstances,  which  the  court  or  jury  can 
see  have  operated  to  prevent  an  immediate  disclosure. 

In  People  v.  Adams,  72  App.  Div.  166,  76  N.  Y.  Supp.  361,  this 
court  held,  in  the  case  of  a  female  of  about  the  age  of  16,  that  fear 
of  punishment  at  home  if  she  made  disclosure  was  a  material  cir- 
cumstance to  be  considered  in  answer  to  the  contention  that  she 
had  made  none.  Rep^ard  is  also  to  be  had  to  the  age  of  the  fe- 
male. In  the  present  case  it  appears  from  the  testimony  of  the 
complainant,  when  interrogated  about  the  matter,  that  she  was 
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afraid,  if  she  disclosed  the  matter  to  her  mother,  that  the  latter 
would  punish  her.  The  same  thing  was  testified  to  by  the  little 
girl  who  was  with  h€r.  The  reason  for  the  rule  which  permits  tes- 
timony of  this  character  to  be  given  by  the  complainant  that  she 
nuide  immediate  disclosure  is  founded  upon  the  view  that  it  is  an 
impulse  of  human  nature,  and  this  reason  applies  with  considerable 
force  to  an  adult  female,  or  to  one  who  has  reached  an  age  sufficient 
to  appreciate  the  enormity  of  the  outrage.  In  a  child  of  tender 
years,  not  sufficiently  mature  to  appreciate  the  consequences  of  the 
act,  it  may  only  operate  upon  the  mind  as  a  wrongful  indiscretion 
calKng  for  punishment  at  the  hands  of  a  parent  if  disclosed.  Under 
such  conditions  the  reason  for  the  rule  almost  entirely  fails,  and  the 
omission  to  disclose  becomes  a  circnmstance  of  very  little  weight. 
But,  to  whatever  weight  it  be  entitled  in  this  case,  the  snbject- 
matter  was  left  to  the  jury. 

It  is  further  claimed  that  the  court  erred  in  admitting  testimony 
of  subsequent  offenses  to  the  one  charged  in  the  indictment  com- 
mitted by  the  defendant  upon  the  person  of  the  complainant.  It  is 
sufficient  in  answer  to  say  that  no  such  proof  was  adduced  by  the 
people  as  a  part  of  their  affirmative  case.  It  was  first  brought  out 
by  the  defendant  upon  his  cross-examination  of  the  complaining 
witness,  and,  so  far  as  such  question  is  made  to  appear  in  this  case, 
the  defendant  is  responsible  therefor.  No  such  point  was  taken 
upon  the  trial,  either  by  objection  or  otherwise;  so  that  the  question 
is  not  before  us.  We  are  not  now  prepared  to  say  that  it  would  be 
error  were  the  question  properly  in  the  case  and  raised  by  excep- 
tion. The  case  of  People  v.  Flaherty,  162  N.  Y.  53^,  67  N.  E.  73, 
did  not  involve  the  question.  That  case  presented  the  right  of  the 
people  to  prove  seven  different  offenses  without  any  notification 
to  the  defendant  of  the  particular  offense  of  the  seven  which  he  was 
called  upon  to  answer^  and  the  court  held  that  the  people  could  not 
make  proof  of  a  crimmal  offense  in  such  manner ;  that  the  defend- 
ant was  entitled  to  know  the  particular  offense,  and  approximately 
the  time  when  it  was  committed,  which  he  was  called  upon  to  an- 
swer; and  that,  where  proof  of  seven  was  given,  and  no  election 
made  until  the  people's  case  had  been  presented,  error  was  com- 
mitted. This  is  quite  different  from  showing  continuous  offenses 
against  the  same  person,  where  the  indictment  charges  a  particular 
offense  upon  a  particular  day,  and  proof  is  made  of  such  charge. 
Upon  this  question  we  are  not  now  required  to  express  an  opinion. 

There  are  no  other  questions  which  need  consideration. 

It  therefore  follows  that  the  judgment  should  be  affirmed.  All 
concur. 


Digitized  by 


Google 


752  94  NBW  YORK  8UPPLDMBNT  (Sup.  Ct 

and  128  New  York  State  Reporter 

BACH  et  al.  y.  EIDANSKY  et  aL 
(Supreme  €k>ar1;  Appellate  Dirislon,  First  Department    July  7.  1906.) 

1.  Vkndob  and  Pubchaseb— Patkent  oy  Pbiob— Vendob*8  Lien. 

Defendant  agreed  to  purchase  certain  real  estate  from  plaintiff  for  the 
snm  of  $101,000,  payable  18,000  in  cash,  and  by  the  assumption  of  certain 
mortgages  for  the  balance.  The  third  mortgage  on  the  property,  which 
was  for  $13,000,  was  assigned  to  L.,  and  provided  that  $3,000  of  the  prin- 
cipal should  be  paid  when  a  sale  of  the  property  was  made.  It  was  also 
secured  by  a  collateral  mortgage  on  other  property,  which  provided  that 
when  $4,000  should  be  paid  on  account  of  the  principal  mortgage  the  col- 
lateral mortgage  would  be  canceled.  The  property  subject  to  the  col- 
lateral mortgage  being  sold  at  about  the  same  time,  L.  refused  to  release 
the  same  on  plaintiff's  payment  of  $3,000,  whereupon  the  purchasers  of 
the  property  subject  to  the  collateral  mortgage  paid  $1,000  to  plaintiff, 
which  he  paid  to  L.  in  order  to  secure  the  release;  thus  reducing  such 
third  mortgage  to  $9,000.  Held,  that  plaintiffs  were  entitled  to  a  Tendor*s 
lien,  as  against  defendants,  to  the  extent  of  the  $1,000  so  paid. 

2.  Same— Deliveby  of  Deed— Waives  of  Right. 

The  vendees,  though  entitled  to  a  conveyance  on  making  their  cash  pay- 
ments and  assuming  the  mortgages,  were  required  to  assume  an  obligation 
for  $10,000  to  complete  their  contract,  with  reference  to  the  third  mort- 
gage; and  hence  the  execution  and  delivery  of  the  deed  by  the  vendors 
did  not  constitute  a  waiver  of  their  right  to  demand  payment  of  the  en- 
tire purchase  price,  or  of  their  lien  therefor. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Myer  Bach  and  others  against  David  Kidansky  and 
others.  From  a  judgment  in  favor  of  defendants,  plaintiffs  appeal. 
Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  HATCH,  McLAUGHLIN, 
PATTERSON,  and  INGRAHAM,  JJ. 

Edward  W.  S.  Johnston,  for  appellants. 
Manfred  W.  Ehrich,  for  respondents. 

HATCH,  J.  This  action  was  brought  to  establish  a  vendor's 
lien  in  the  sum  of  $1,000  upon  certain  real  property.  The  facts, 
save  in  some  unimportant  details,  are  undisputed.  On  the  26th  day 
of  October,  1903,  the  plaintiffs  entered  into  a  contract  with  the 
defendants  whereby  they  agreed  to  sell,  and  the  defendants  to  pur- 
chase, the  real  property  known  as  Nos.  321,  323,  and  325  Madison 
street,  in  the  borough  of  Manhattan;  the  defendants  agreeing  to 
pay  therefor  the  sum  of  $101,000,  as  follows :  $1,500  upon  the  ex- 
ecution and  delivery  of  the  contract;  $6,500  cash  upon  the  delivery 
of  the  deed,  such  deed  to  be  subject  to  mortgages  in  the  sum  of 
$93,000,  as  follows :  A  first  mortgage  of  $47,000  upon  a  portion  of 
the  premises,  and  a  first  mortgage  of  $23,000  upon  the  remaining 
portion ;  a  second  mortgage  of  $10,000  upon  all  of  the  premises ;  and 
a  third  mortgage  of  $13,000  upon  the  entire  premises.  The  third 
mortgage  of  $13,000  was  held  by  one  Schweitzer.  After  the  exe- 
cution of  the  contract,  but  before  the  closing  of  the  sale,  the  last- 
mentioned  mortgage  was  purchased  by  Flora  Levy,  wife  of  the 
defendant  Louis  J.  Levy.  This  mortgage  provided  that  $3,000  of 
the  principal  should  become  due  and  payable  when  a  sale  of  the 
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property  was  made.  It  was  also  secured  by  a  collateral  mortgage 
upon  the  premises  known  as  Nos.  185-187  Allen  street,  in  the  bor- 
ough of  Manhattan,  city  of  New  York.  The  collateral  mortgage 
contained  a  provision  that,  when  $4,000  should  have  been  paid  on 
account  of  the  principal  mortgage  covering  the  Madison  street 
property,  the  collateral  mortgage  should  be  canceled.  After  the 
execution  of  the  contract  wi3i  the  defendants,  the  plaintiffs  also 
contracted  to  sell  the  Allen  street  property  to  Jonas  Weil  and  Bern- 
hard  Mayer,  free  and  clear  of  this  collateral  mortgage.  On  the  ad- 
journed day  for  closing  the  contract  between  the  plaintiffs  and  the 
defendants,  Levy  appeared  and  acted  for  and  on  behalf  of  Flora 
Levy,  his  wife.  He  had  with  him  a  release  of  the  collateral  mort- 
gage, but  refused  to  deliver  the  same  upon  payment  of  $3,000  from 
the  defendant  Kidansky  and  the  sum  of  $1,000  from  the  plaintiffs, 
with  interest,  conditioned  upon  his  executing  a  writing  which  had 
been  prepared  and  produced  by  counsel  for  the  plaintiffs  subrogat- 
ing the  plaintiffs  to  an  interest  of  $1,000  in  said  mortgage  on  the 
premises  the  subject  of  sale  between  the  plaintiffs  and  defendants. 
Thereupon  Weil  and  Mayer,  the  plaintiffs'  vendees  of  the«Allen 
street  property,  made  a  check  for  $1,000  to  the  order  of  the  plain- 
tiffs, which  was  indorsed  over  to  Mrs.  Levy,  and  handed  to  her 
husband  for  her.  Levy  then  delivered  a  release  of  the  collateral 
mortgage.  The  title  to  the  property  in  question  was  then  closed  by 
the  defendants  taking  a  deed  of  the  same,  subject  to  the  two  first 
mortgages  of  $47,000  and  $23,000,  the  second  mortgage  of  $10,000, 
and  the  third  mortgage  of  $13,000,  now  reduced  to  $9,000  by  pay- 
ment as  aforesaid,  and  the  other  payment  in  cash  as  provided  for 
in  the  contract.  Thereupon  the  plaintiffs  demanded  of  the  defend- 
ants the  sum  of  $1,000,  or  that  an  instrument  be  executed  to  them, 
showing  that  they  were  subrogated  to  that  sum  in  the  $13,000 
mortgage.     Compliance  with  the  demand  was  refused. 

The  foregoing  facts  are  established  by  the  undisputed  testimony, 
either  by  averments  and  admissions  in  the  pleadings,  or  by  oral 
testimony  given  upon  the  trial.  So  far  as  the  court  has  found  facts 
inconsistent  therewith,  they  are  either  not  found  in  the  evidence, 
or  are  against  the  evidence,  averments,  and  admissions.  Stripped 
of  all  verbiage,  it  is  made  to  appear  that  the  defendants  have  ob- 
tained title  to  property  for  which  they  agreed  to  pay  in  cash  and 
by  the  assumption  of  mortgages  $101,000,  but  in  fact  they  have 
only  paid  and  assumed  to  pay  $100,000.  The  difference  is  repre- 
sented by  the  $1,000  which  Levy  exacted  as  payment  before  he 
would  execute  a  release  of  the  collateral  mortgage  which  he  then 
controlled.  The  defendants  therefore  have  never  paid  the  whole 
of  the  purchase  price  in  manner  as  provided  in  the  contract.  This 
they  were  obligated  to  do  in  order  to  consummate  and  carry  out 
their  contract  of  sale.  The  failure  to  pay  this  sum  gave  the  plain- 
tiffs a  direct  interest  in  the  property,  as  such  payment  was  essential 
in  order  to  protect  their  property  rights,  and  equitable  rules  may  be 
invoked  for  their  protection.  Koehler  v.  Hughes,  148  N.  Y.  507, 
42  N.  E.  1051.  The  $1,000  exacted  by  Levy  and  paid  by  the  plain- 
tiffs was  essentially  a  part  of  the  purchase  price,  which  the  defend- 
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ants  were  bound  to  pay ;  and,  they  not  having  paid  it,  the  plaintiffs, 
under  well-settled  principles,  becoine  entitled  to  a  vendors'  lien. 
McWhorter  v.  Stewart,  39  App.  Div.  212,  57  N.  Y.  Supp.  137. 

The  execution  and  delivery  of  the  deed  to  the  defendants  did  not 
waive  the  right  of  the  plaintiffs  to  demand  payment  of  the  entire 
purchase  price.  Maroney  v.  Boyle,  141  N.  Y.  462,  36  N.  E.  511,  38 
Am.  St.  Rep.  821 ;  Binghamton  Savings  Bank  v.  Binghamton  Trust 
Co.,  85  Hun,  75,  32  N.  Y.  Supp.  657.  In  no  wise  did  this  change 
the  terms  of  the  contract  of  sale.  The  defendants  doubtless  had  the 
right  to  have  the  conveyance  made  to  them  upon  making  their 
cash  payments  and  assuming  the  mortgages,  but  by  the  terms  of 
the  contract  they  became  obligated  to  assume  a  $13,000  mortgage ; 
but,  as  the  matter  now  stands,  they  have  assumed  an  obligation 
for  only  $9,000,  where  they  should  have  assumed,  in  order  to  com- 
plete the  contract,  an  obligation  for  $10,000.  It  is  not  essential 
now  to  determine  whether  the  plaintiffs  have  a  remedy  by  subroga- 
tion or  not.  It  is  enough  to  say  that  they  are  entitled  to  the  rem- 
edy which  they  have  pursued. 

The  judgment  should  therefore  be  reversed  and  a  new  trial  grant- 
ed, with  costs  to  the  appellants  to  abide  the  event.    All  concur. 


PBOPIiB  ex  rel.  8BOBB  y.  HATKS,  Fhre  Ch»m*r. 

(Supreme  Coort,  AppeUate  Division,  First  Department    Joly  7, 1906.) 

1.  BfANDAMTTfr— APFEAX/— PmEBUKPnOlf— BVOOBD, 

Where,  on  appeal  from  an  order  denying  a  motloD  to  quash  an  alterna- 
tive  mandamus,  the  petition  on  which  the  writ  was  granted  was  not  in 
the  record,  It  would  be  presumed  that  the  writ  was  properly  granted. 

2.  Same— Municipal  CoBPOBAiioNfr— Fibb  DxPABTHBNT—EttPLones— Removal 

—Mand  AMUS— Scons. 

Under  Oode  Ciy.  Proc.  fi  2075,  providing  that  an  alternative  mandamus 
cannot  be  quashed  on  motion  for  any  matter  involrlng  the  merits,  whether 
the  appointing  power  was  bound  to  give  relator  an  opportunity  to  make 
an  explanation  before  his  removal  from  the  position  of  secretary  of  the 
relief  fund  in  the  flre  department  in  the  city  of  New  York,  as  provided 
by  Greater  New  York  Charter,  Laws  1901,  p.  630,  e.  466,  f  IMS,  cannot 
be  determined  on  motion  to  quash. 

8.   SAUB-^REHEnT. 

Where  an  employ^  in  the  flre  department  of  the  city  of  New  York  was 
removed  by  the  commissioner  without  giving  blm  an  opportunity  to  make 
an  explanation,  as  required  by  Greater  New  York  Charter,  Laws  1CH)1, 
p.  636.  c.  466,  fi  1543,  there  was  no  proceeding  In  the  nature  of  a  judicial 
determination  of  the  question  sr  to  whether  such  employ^  should  be  dis- 
charged, reviewable  by  certiorari,  and  hence  mandamus  was  the  appro- 
priate remedy  to  procure  bis  reinstatement. 

Appeal  from  Special  Term,  New  York  County. 

Mandamus  by  the  people,  on  the  relation  of  Lewis  M.  Seg^ee, 
against  Nicholas  J.  Hayes,  as  fire  commissioner  of  the  city  of  New 
York.  From  an  order  denying  a  motion  to' quash  an  alternative 
writ,  defendant  appeals.     Affirmed. 

Argued  before  O'BRIEN,  P.  J.,  and  HATCH,  McLAUGHLIN, 
PATTERSON,  and  INGRAHA^f,  JJ. 
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^lontgomery  Hare,  for  appellant. 
Charles  E.  Hunter,  for  respondent, 

INGRAHAM,  J.  The  relator  presented  a  petition  to  the  Su- 
preme Court,  which  granted  an  alternative  writ  of  mandamus  com- 
manding the  defendant  to  reinstate  the  relator  as  secretary  of  the 
relief  fund  in  the  fire  department  of  the  city  of  New  York,  or  show 
cause  to  the  contrary  thereof.  The  petition  upon  which  this  writ 
was  g^nted  is  not  a  part  of  the  record,  and  it  would  be  impossible 
for  the  court  to  pass  upon  the  question  as  to  whether  or  not  the  writ 
should  have  been  quashed  without  a  consideration  of  the  petition 
upon  which  it  was  granted.  In  the  absence  of  such  petition  we 
must  assume  that  the  court  correctly  granted  the  writ.  A  motion 
was  subsequently  made  to  quash  the  writ  upon  an  affidavit  of  the 
fire  commissioner,  from  which  it  appears  that  the  position  of  sec- 
retary of  the  relief  fund  in  the  office  of  the  fire  commissioner  in  the 
fire  department,  which  was  held  by  the  relator,  was,  on  March  29, 
1902,  transferred  by  the  civil  service  commission  from  Schedule  B, 
composing  the  competitive  class,  to  Schedule  A,  composing  the 
exempt  class;  that  the  duties  of  the  relator  as  secretary  of  the 
New  York  fire  department  relief  fund  were  highly  confidential,  and 
in  many  respects  of  a  fiduciary  character,  the  performance  of  the 
duties  of  this  department  requiring  the  trust  and  confidence  of  the 
commissioner  of  the  fire  department ;  that  the  commissioner  denied 
the  allegations  in  the  petition  that  as  secretary  of  the  relief  fund 
the  relator  was  a  regular  clerk  in  the  fire  department,  or  the  head 
of  a  lawfully  constituted  bureau  therein,  or  that  his  duties  were 
of  a  purely  clerical  nature,  and  in  no  sense  confidential;  that  on 
the  removal  of  the  relator  on  the  8th  day  of  April,  1904,  the  com- 
missioner duly  appointed  his  successor,  who  has  held  the  position 
ever  since,  and  is  performing  all  the  duties  thereof  and  receiving 
the  salary  attached  thereto.  Upon  this  affidavit  a  motion  was 
made  to  quash  th.e  alternative  writ  of  mandamus,  but  which  was 
denied. 

The  defendant  bases  his  appeal  upon  the  ground  that,  the  relator 
holding  a  public  office  within  the  meaning  of  subdivision  1  of  sec- 
tion 1948  of  the  Code  of  Civil  Procedure,  he  must  proceed  by  a 
writ  of  quo  warranto,  and  this  contention  is  based  upon  the  case  of 
McLaughlin  v.  Police  Commissioners,  174  N.  Y.  450,  67  N.  E.  78. 
It  was  there  held  that  the  relator,  who  was  a  captain  of  police  of 
the  police  force  of  the  city  of  Yonkers,  was  a  public  officer,  and 
that,  where  the  title  to  a  public  office  was  in  dispute,  the  proper 
method  of  trying  it  is  by  information  in  the  nature  of  a  writ  of  quo 
warranto,  and  not  by  mandamus.  Without  the  petition  upon  which 
the  writ  was  granted,  it  would  be  manifestly  impossible  for  us  to 
determine  whether  or  not  the  relator  held  a  public  office  or  was  a 
mere  employ6  protected  in  his  position  by  the  provisions  of  the 
charter.  From  what  we  can  gather  as  to  his  duties  from  the  rec- 
ord, it  would  seem  that  he  was  an  employe  in  the  department,  and 
not  in  any  sense  a  public  officer.  There  is  no  such  office  as  secre- 
tary of  the  relief  fund  in  the  fire  department  provided  for  by  the 
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charter  or  by  any  act  of  the  Legislature.  The  position  appears  to 
have  been  created  under  the  general  provisions  of  the  charter  which 
authorize  the  heads  of  the  departments,  with  the  approval  of  the 
board  of  estimate  and  apportionment  or  the  common  council,  to 
appoint  the  necessary  subordinates  for  the  discharge  of  the  duties 
of  the  department.  Assuming  this  to  be  his  position,  the  question 
is  then  presented  whether  the  appointing  power  was  bound  to  give 
the  relator  an  opportunity  to  make  an  explanation  before  his  re- 
moval, as  provided  by  section  1543  of  the  charter  (chapter  466,  p. 
636,  of  the  Laws  of  1901).  That  question  cannot  be  determined 
upon  a  motion  to  quash,  as  section  2076  of  the  Code  of  Civil  Pro- 
cedure provides  that  "an  alternative  writ  of  mandamus  cannot  be 
quashed  or  set  aside  upon  motion,  for  any  matter  involving  the 
merits." 

The  question  is  also  presented  as  to  the  proper  proceedings  to 
review  the  action  of  the  commissioner  in  discharging  an  employe 
in  violation  of  section  1543  of  the  charter.  We  think  that  where  a 
person  holding  a  subordinate  position  in  a  department  of  the  city 
government  is  discharged  in  violation  of  this  provision  of  the 
charter,  without  any  investigation  as  to  charges  against  him,  or 
without  giving  him  an  opportunity  to  make  an  explanation  before 
his  removal,  the  proper  proceeding  for  his  reinstatement  is  an  ap- 
plication for  a  mandamus.  There  having  been  no  proceeding  by 
the  commissioner  in  the  nature  of  a  judicial  determination  of  the 
question  as  to  whether  such  employe  should  be  discharged,  there  is 
no  proceeding  of  a  judicial  nature  to  review,  and  consequently  a 
writ  of  certiorari  would  not  lie.  An  employe  or  subordinate  under 
such  circumstances  being  dismissed  from  his  position  by  an  unau- 
thorized act  of  the  appointing  power  would  be  entitled  absolutely 
to  a  reinstatement.  Where,  however,  there  has  been  a  trial  of 
charges  against  such  subordinate,  or  an  investigation  into  the  con- 
duct of  the  subordinate  upon  notice  to  him,  after  which  the  ap- 
pointing power  has  determined  that  the  charges  or  reasons  assigned 
for  his  dismissal  have  been  established  and  are  sufficient  to  justify 
a  removal,  then  the  proceeding  by  the  appointing  power  has  been 
in  the  nature  of  a  judicial  determination  of  a  question  submitted  to 
him,  and  the  proper  proceeding  to  review  such  determination  is  by 
a  writ  of  certiorari.  The  distinction,  I  think,  is  obvious.  Where 
there  has  been  no  determination  of  a  question  presented  for  the 
appointing  power  for  a  judicial  determination,  and  the  rights  se- 
cured to  an  employe  have  been  disregarded,  there  is  no  judicial 
proceeding  which  can  be  reviewed  by  certiorari.  Where,  however, 
there  has  been  such  an  investigation,  and  such  charges  have  not 
been  established  in  a  way  contemplated  by  the  provisions  of  the 
law  under  which  the  appointment  is  made,  there  is  a  proceeding  to 
review,  which  can  only  be  had  by  a  writ  of  certiorari.  There  is 
nothing  in  this  record  to  show  whether  or  not  charjres  were  made 
against  the  relator,  or  whether  he  was  given  an  opportunity  to  make 
any  explanation  to  the  commissioner,  and  there  is  nothing  pre- 
sented which  justified  the  court  in  quashing  the  writ. 

For  the  reasons  stated,  therefore,  the  order  appealed  from  should 
be  affirmed,  with  $10  costs  and  disbursements.    All  concur,  e 
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DURKIN  y.  MARKUS  et  aL 
(Supreme  Court,  Appellate  Division,  First  Department    July  7,  lOOS^) 

MOBTOAGES— FOBEGLOSUBB  ACTION— PatMSKT—SUFFICIXNOT  OF   EVIDKNGS. 

In  an  action  to  foreclose  a  mortgage,  evidence  examined,  and  field  to 
show  payment  by  defendant  mortgagor  of  a  certain  sum  on  account  of 
the  mortgage  of  the  mortgagee. 

Appeal  from  Special  Term. 

Action  by  William  M.  Durkin  against  Barnet  Markus  and  oth- 
ers.   From  the  judgment,  defendants  appeal.     Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  HATCH,  McLAUGHUN, 
PATTERSON,  and  INGRAHAM,  JJ. 

James  W.  Purdy,  Jr.,  for  appellants. 
Eugene  A.  Philbin,  for  respondent. 

INGRAHAM,  J.  The  action  was  to  foreclose  a  mortgage  orig- 
inally given  by  the  defendant  to  one  Catherine  A.  Durkin  to  secure 
the  payment  of  $11,000.  The  only  question  presented  was  as  to 
whe&er  the  defendant  had  paid  to  the  mortgagee,  before  she  had 
assigned  it,  the  sum  of  $1,000.  The  mortgage  was  dated  the  4th 
day  of  January,  1899,  and  was  to  secure  the  payment  of  $11,000, 
with  interest  at  6  per  cent.,  payable  semiannually.  The  defendant 
admitted  the  execution  of  the  mortgage,  but  alleged  that  there  was 
but  $10,000  due;  $1,000  thereof  having  been  paid  on  account  on 
or  prior  to  April  20,  1901.  To  prove  this  payment  the  defendant 
introduced  in  evidence  the  following  receipt,  which  it  was  conceded 
was  signed  by  the  mortgagees : 

"April  the  20,  1901, 

^I  resived  of  B.  Markus  The  sume  of  one  Tousens  Dollers  on  acond  The 
Hans  of  212  W  37  at  Catherine  A.  Durkin." 

This  house  212  West  Thirty-Seventh  street  was  the  mortgaged 
property.  Catherine  A.  Durkin,  the  mortgagee,  transferred  this 
mortgage  to  the  Union  Trust  Company,  as  trustee,  on  January  4, 
1902.  It  is  not  suggested  in  the  record  that  there  were  any  other 
obligations  of  the  defendant  to  the  mortgagee,  except  the  mortgage 
in  question;  and  it  was  admitted  that  subsequent  to  the  20th  of 
April,  1901,  except  the  interest  payment  in  July,  1901,  the  interest 
that  had  been  paid  and  accepted  by  the  assignee  of  the  mortgagee 
was  $250  semiannually,  which  would  be  5  per  cent,  on  $10,000. 
There  is  also  indorsed  on  the  back  of  the  bonds  to  secure  which 
this  mortgage  was  given  these  words,  "Now  $10,000."  In  whose 
handwriting  are  those  words,  does  not  appear.  There  was  no  evi- 
dence to  impeach  or  explain  this  receipt ;  no  evidence  to  show  that 
there  were  any  transactions  between  the  mortgagee  and  the  de- 
fendant Markus  in  April,  1901,  at  the  time  of  the  payment  of  this 
$1,000,  by  which  the  defendant  was  indebted  to  the  plaintiff  in  any 
amount,  except  upon  this  mortgage;  nothing  to  explain  this  pay- 
ment of  $1,000  in  any  way,  except  on  account  of  the  mortgage; 
and  I  think  the  finding  of  the  trial  judge  that  this  amount  had  not 
been  paid  was  clearly  against  the  weight  of  evidence.    It  is  stated 
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in  the  record  that  the  defendant  Markus  tendered  to  the  plaintiif 
the  sum  of  $10,000,  with  interest  from  January  4,  1904,  to  the  19th 
day  of  July,  1904,  at  the  rate  of  5  per  cent,  per  annum ;  that  being 
the  day  upon  which  the  said  tender  was  made.  The  statement 
upon  the  bond  as  to  the  receipt  of  interest  on  July  3,  1901,  of  $275, 
even  if  made  by  the  mortgagee  or  in  the  presence  of  the  mortgagor, 
would  not  be  at  all  conclusive,  for  a  part  of  the  six  months  rep- 
resented by  this  payment  the  interest  was  on  $il,000.  Just  how 
that  indorsement  was  made,  does  not  appear,  and  it  is  not  evidence 
against  the  defendant  to  overcome  the  presumption  that  the  pay- 
ment of  $1,000  represented  by  this  receipt  was  made  on  account  of 
the  mortgage ;  and  the  receipt  of  the  subsequent  interest  down  to 
January  4,  1904,  at  the  rate  of  6  per  cent,  upon  $10,000,  the  amount 
which  would  be  due  upon  the  mortgage,  crediting  the  $1,000  pay- 
ment, corroborated  the  contention  of  the  defendant  Markus  that  the 
money  represented  by  this  receipt  was  paid  on  account  of  the  mort- 
gage. I  do  not  think  that  any  one  can  read  this  evidence  without 
being  satisfied  that  this  payment  was  made  to  the  mortgagee  on 
account  of  the  mortgage,  and  that  the  defendant  was  entitled  to  be 
credited  with  that  amount. 

It  follows  that  the  judgment  appealed  from  must  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the 
event.    All  concur. 


VALBNTINl  ▼.  BIBTROPOLITAN  LIFE  INa  CO. 

(Supreme  CJburt,  Appellate  Division,  First  Department    July  7,  19(K5.) 

1.  Witnesses— Crobs-Examination— Scope. 

Where,  In  an  action  on  a  life  insurance  policy,  plaintifTs  testimony  in 
chief  was  limited  to  proving  the  filing  of  proofs  of  death,  the  noDpajment 
of  the  policy,  etc,  to  establish  a  prima  facie  case,  which  matters  defend- 
ant did  not  contest,  defendant,  by  cross-ezamtoing  her  as  to  an  alleged 
breach  of  warranty  to  establlBfa  its  affirmative  defense,  made  her  its  own 
.  witness,  and  the  evidence  given  by  her  ahonld  be  considered  as  affirmative 
evidence  introdneed  by  defendant 

2.  Sahs— Waxbawit— Bbsacoo. 

Consnltation  of  a  physician  by  insured's  mother  with  or  without  his 
kno^vledge,  when  he  was  not  suffering  from  any  aliment  or  disease  did 
not  constitute  a  breach  of  warranty  in  a  policy.  In  the  ai^ication  for 
which  insured  neglected  to  discloae  such  fact. 

8.  Savd— EhriDBNOB. 

Evid^ioe  that  within  two  years  prior  to  the  issuance  of  a  policy  insured 
and  his  moth^  consulted  a  physician,  who  prescribed  for  him  for  "a  sort 
of  nervous  twitch,  as  he  would  fall  to  sleep,"  which  had  not  affected  his 
health  nor  ability  to  attend  to  his  business,  did  not,  as  a  matter  of  law, 
constitute  a  breach  of  warranty  in  a  polfcy  in  the  application  for  which 
insured  omitted  to  discloBe  such  treatment  and  stated  that  he  had  not 
been  under  the  care  of  a  physician  within  two  years,  ezc^t  certain  at- 
tendance for  rheumatism  by  another  physician. 

4   SaICB— E^IDBNCS— CJONCLUSXOirB. 

Where,  In  an  action  on  a  policy,  defendant  denied  liability  because  of 
an  alleged  breach  of  warranty  with  reference  to  medical  attenticm,  it  was 
error  for  the  court  to  require  plaintiff  as  a  wttnesa  for  defendant  to  an- 
swer over  objection  the  question,  "Of  course,  your  son  [insuredl  was  af- 
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flioted  at  that  time,  and  needed  medical  attention?*'  as  sncli  question 
called  for  a  conclusion  of  the  witness  on  tlie  Tltal  point  In  issue. 

5.  Same. 

On  an  i«soe  as  to  wlietber  inscnred  wm  saffltering  from  any  disease  or 
was  in  need  of  medical  attenttoa  at  tbe  time  it  was  dainied  a  physiclsn 
attended  kin^  evldeoee  as  to  wlaether  lie  attended  Ills  buaUieea  regularly 
at  tbe  time  was  admissible. 

Ingraham.  J.»  dissenting. 

Appeal  from  Trial  Term,  New  York  Cottnty. 

Action  by  Cecelia  W.  Valentin}  against  the  Metropolitan  Life 
Insurance  Company.  From  a  judgment  dismissing  the  complaint 
on  the  merits  and  from  an  order  directing  a  judgment  to  be  entered, 
plaintiff  appeals.     Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  HATCH,  McLAUGHUN, 
PATTERSON,  and  INGRAHAM,  JJ. 

Lewis  H.  Freedman^  for  appellanL 
C.  N.  Bovee,  for  respondent. 

HATCH»  J.  The  action  was  brought  to  recover  the  sum  ot 
$1,000  upon  a  policy  of  life  insurance  issued  by  the  defendant  on 
the  life  of  Harry  Joseph  Valentini,  in  which  the  plaintiff,  his  mother, 
was  named  as  beuefkiary.  The  complaint  averred  the  making  of 
the  policy,  a  copy  of  which  was  attached  to  and  made  a  part  of  the 
complaint,  alleged  compliance  with  its  terms  and  conditions,  the 
death  of  the  insured,  demand  of  payment,  and  refusal  on  the  part 
of  tlie  defendant  to  pay.  The  defendant  alleged,  inter  alia,  a  breach 
of  warranty  in  answers  given  to  questions  propotmded  to  the  in- 
sured at  the  time  of  making  application  for  the  policy  of  insurance. 
The  answers  in  the  application  which  it  is  claimed  constituted  a 
breach  of  the  wairranty  are  as  follows: 

"(4)  The  feliowing  is  tbe  Bame  of  tlie  physielan  who  last  attended  me,  tbe 
date  of  the  attendance,  and  the  name  of  the  complaint  for  wliich  he  attended 
me.    Dr.  Goodwin.    Rheumatism,  1898. 

"(5)  I  have  not  been  under  the  care  of  my  physician  within  two  years,  un- 
lees  as  stated  In  previous  nne." 

Whether  there  was  a  breach  of  warranty  on  the  part  of  the  in- 
sured in  giving  these  answers  presents  the  only  question  involved 
upon  this  appeal.  Upon  the  trial  the  plaintiff  introduced  the  policy 
of  insurance,  and  proved  the  filing  of  the  proofs  of  death  and  the 
nonpayment  of  the  policy.  This  proof  was  given  by  the  plaintiff, 
who  was  the  only  witness  called  upon  the  trial.  The  defendant 
did  not  contest  any  of  the  matters  to  which  the  plaintiff  testified, 
and  which  established,  prima  facie,  her  right  to  recover.  The  de- 
fendant, upon  cross-examination,  attempted  to  establish  by  the  wit- 
ness that  there  had  been  a  breach  of  warranty  in  the  answers  as 
above  quoted.  In  other  words,  instead  of  cross-examining  the  wit- 
ness, it  entered  upon  proof  of  its  affirmative  defense  to  the  enforce- 
ment of  the  policy.  In  this  respect,  over  the  objection  and  excep- 
tion of  the  plaintiff,  the  defendant  was  permitted  to  ask  leading 
questions,  and  draw  from  the  witness  several  conclusions  upon  ma- 
terial matters.     Very  little,  if  any,  of  such  examination,  was  proper 
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as  cross-examination  of  anything  to  which  the  witness  had  testi- 
fied. As  the  matter  related  solely  to  the  defendant's  affirmative 
defense,  the  witness  in  this  respect  became  the  witness  of  the  de- 
fendant, and  the  testimony  which  she  gave  is  to  be  weighed  in  the 
determination  of  this  appeal  as  affirmative  evidence  introduced  by 
the  defendant  to  establish  its  defense. 

The  policy  bore  date  June  19, 1901.  The  examination  of  the  wit- 
ness by  the  defendant  tended  to  disclose  that  some  time  in  1898 
or  1899,  the  date  of  which  is  not  given,  the  witness  consulted  Dr. 
Bishop  about  getting  some  medicine  for  her  son  (the  insured); 
that  she  went  to  Dr.  Bishop's  office  a  number  of  times  for  that 
purpose,  and,  after  seeing  him,  she  took  her  son,  the  date  of  which 
does  not  appear;  and  that  some  time  in  1899,  but  on  what  particu- 
lar date  is  not  made  to  appear,  the  insured,  her  son,  went  alone  to 
see  Dr.  Bishop,  and  thereafter  sometimes  the  mother  went  to  the 
doctor,  and  sometimes  the  son,  and  the  doctor  continued  his  treat- 
ment until  the  death  of  the  insured.  How  often  visits^  were  made, 
or  what  the  treatment  was,  does  not  appear.  The  witness  also 
testified:  "My  son  would  take  a  nervous  twitching  just  as  he  was 
dropping  oflF  to  sleep,  and  that  was  what  the  whole  trouble  was, 
and  what  we  consulted  Dr.  Bishop  about ;  a  sort  of  nervous  twitch 
as  he  would  fall  asleep ;  that  is  all  it  was."  And  being  asked  if  the 
necessity  for  medical  attention  continued  during  the  period  of  time 
the  insured  was  attending  upon  Dr.  Bishop,  the  witness  answered: 
"It  was  not  necessary,  but  just  for  safety's  sake.  He  was  well  and 
strong.  He  was  running  around.  He  was  working  from  morning 
to  night."  This  is  the  substantial  testimony  upon  which  the  court 
felt  constrained  to  direct  a  judgment  dismissing^  the  complaint  upon 
the  merits.  So  far  as  appears,  the  mother  hrst  called  upon  Dr. 
Bishop  without  the  knowledge  of  the  insured,  and  her  consultation 
with  the  doctor  could  not  create  a  breach  of  the  warranty  if  the 
son  knew  nothing  of  it.  The  consultation  by  the  mother  without 
the  knowledge  of  the  son,  or  a  consultation  with  his  knowledge 
when  he  was  not  suffering  from  any  ailment  or  disease,  would  not 
constitute  either  of  his  answers  a  breach  of  warranty.  Crosby  v. 
Security  Mut.  Life  Ins.  Co.,  86  App.  Div.  89,  83  N.  Y.  Supp.  140. 
It  is  well  settled  that  a  breach  of  warranty  is  an  affirmative  defense 
which  the  defendant  is  bound  to  establish.  Dougherty  v.  Met 
Life  Ins.  Co.,  3  App.  Div.  313,  38  N.  Y.  Supp.  258;  Trudden  v.  Met 
Life  Ins.  Co.,  50  App.  Div.  473,  64  N.  Y.  Supp.  183.  Warranties  in 
policies  of  insurance  are  to  be  strictly  construed.  "They  will  not 
be  extended  to  include  anything  not  necessarily  implied  in  their 
terms.  ♦  *  *  When  the  language  used  in  a  policy  may  be  un- 
derstood in  more  senses  than  one,  it  is  to  be  understood  in  the 
sense  in  which  the  insurer  had  reason  to  suppose  it  was  understood 
by  the  assured."  Dilleber  v.  Home  Life  Ins.  Co.,  69  N.  Y.  256,  25 
Am.  Rep.  182.  It  has  been  held  that  answers  to  similar  questions 
will  not  be  construed  as  a  breach  of  warranty  as  matter  of  law, 
unless  it  appears  as  matter  of  fact  that  the  answer  was  false,  and 
related  to  a  material  question.  Thus,  in  Edgington  v.  Mut.  Life 
Ins.  Co.,  67  N.  Y.  185,  certain  questions  in  the  application  for  in- 
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surance  were  as  follows:  "How  long  since  you  were  attended  by 
any  physician?  For  what  disease?  Give  name  and  residence  of 
your  usual  medical  attendant?"  To  these  questions  the  insured 
answered :  "Dr.  Carpenter  has  known  me  two  years.  Have  known 
him.  Only  consulted  Dr.  C.  H.  Carpenter  now  and  then  for  slight 
ailments,  and  taken  his  prescriptions.  C.  H.  Carpenter,  Geneva, 
has  known  me  three  years."  It  was  proven  that  prior  to  making 
these  answers  the  insured  had  consulted  Dr.  Eastman,  who  made 
prescriptions  for  him.  Dr.  Avery  also  prepared  medicines  for  him 
for  a  week  or  ten  days  after  treatment  by  Dr.  Eastman,  and  he  also 
treated  him  five  years  afterward;  and  Dr.  Pickup  also  prescribed 
for  him  in  that  year.    Upon  this  proof  the  court  said : 

"It  Is  apparent  that  the  testUnony  Is  not  very  explicit  as  to  the  correctness 
of  the  answer,  but,  as  the  evidence  stood,  it  was  a  fair  question  for  the  Jury 
to  determine  whether  the  assured  could  be  charged  with  an  omission  to  give 
such  information  as  the  Interrogatories  were  intended  to  elicit  as  constituted 
a  fraudulent  suppression  of  the  truth  and  vitiated  the  policy." 

The  court  held  that  such  question  was  for  the  jury. 

In  Genung  v.  Met.  Life  Ins.  Co.,  60  App.  Div.  424,  69  N.  Y.  Supp. 
1041,  the  answer  to  the  fourth  question  involved  in  this  appeal, 
which  is  the  first  above  quoted,  was  the  subject  of  examination, 
the  witness  having  answered  that  he  was  last  under  the  doctor's 
care  for  la  grippe  in  1895,  and  it  appeared  that  within  two  years 
he  had  been  treated  by  another  physician.    The  court  said : 

"Br.  Gonklin  testified  that  he  had  treated  the  insured  in  1896,  and  again  in 
1899 ;  that  he  is  not  very  certain  about  the  matter ;  and  it  is  in  evidence  that 
the  treatment  was  merely  for  a  slight  indisposition — a  cold — ^which  did  not 
take  the  Insured  from  his  business.  He  had  come  into  the  house  fr<»n  his 
stores,  according  to  the  plaintlfTs  version  of  the  matter,  where  the  doctor  was 
attending  the  family  for  la  grippe,  and  had  been  given  a  medicine  for  a  cold. 
Under  the  authorities  this  does  not  constitute  a  breach  of  warranty." 

In  Cushman  v.  U.  S.  Life  Ins.  Co.,  70  N.  Y.  72,  the  claimed 
breach  was  an  answer  in  the  negative  to  a  question  "had  the  in- 
sured ever  had  disease  of  the  liver"  ?  It  was  testified  to  by  a  physi- 
cian that  before  the  making  of  this  answer  he  had  attended  the  in- 
sured in  1870,  in  1871,  before  the  policy,  and  in  1872,  after  the  pol- 
icy was  issued,  and  again  in  1873,  in  his  last  illness ;  that  he  then 
had  congestion  of  the  liver,  and  died  of  acute  congestion  of  that 
organ.  The  court  held  that  the  testimony  failed  to  establish  that 
he  had  a  disease  of  the  liver  at  the  time  as  matter  of  law ;  that  the 
question  contemplated  whether  there  was  disease  of  that  organ,  and 
mere  slight  and  temporary  attacks  of  congestion  of  the  liver  did 
not  establish  a  breach  of  warranty  as  matter  of  law.  A  similar 
rule  is  announced  in  Schmidt  v.  Michigan  Mut.  Life  Ins.  Gd.,  101 
App.  Div.  12,  91  N.  Y.  Supp.  448;  Billings  v.  Met.  Life  Ins.  Co.,  70 
Vt.  477,  41  Atl.  516. 

Applying  these  rules  of  law  to  the  facts  of  this  case,  it  is  manifest 
that  a  breach  of  warranty  was  not  established  as  matter  of  law. 
Assuming  that  the  attendance  by  Dr.  Bishop  was  within  two  years 
of  the  time  when  the  answers  were  given,  yet  it  was  not  made  to 
appear  that  the  assured  was  afflicted  with  any  disease  which  called 

Digitized  byCjOOQlC 


762  M  NBW  TOBK  8UPPLBMBNT  (Sup.  Ct. 

and  128  New  York  State  Reporter 

for  medical  attendance,  or  that  it  was  other  or  different  than  a  mere 
fear  engendered  in  the  mind  of  the  mother  that  the  son  was  in 
need  of  some  medical  attendance.  It  is  made  affirmatively  to  ap- 
pear  that  the  trouble  at  the  most  was  a  slight  nervous  twitching, 
which  did  not  interfere  with  the  physical  vigor  of  the  insured^  or 
with  his  ability  to  attend  to  his  business.  The  purpose  of  the  ques- 
tion and  answer  was  to  inform  the  defendant  as  to  the  physical 
condition  oi  the  applicant  and  his  probable  duration  of  life,  and 
before  the  court  is  justified  in  holding  that  there  is  a  breach  of 
warranty  it  must  appear  that  attendance  by  a  physician  had  been 
for  some  substantial  disorder,  and  not  for  a  mere  functional  and 
temporary  indisposition.  This  the  evidence  failed  to  establish,  and 
the  court  was  not,  therefore,  justified  in  determining  the  question 
as  matter  of  law. 

The  court  also  committed  error  in  permitting,  over  the  objec- 
tion and. exception  of  the  plaintiff,  an  answer  to  the  following  ques- 
tion: "Of  course,  your  son  was  afflicted  at  that  time,  and  needed 
medical  attention?"  to  which  the  witness  answered,  "Yes."  This 
was  clearly  error.  It  called  for  the  conclusion  of  the  witness  upon 
a  vital  point  in  the  case.  The  objection  raised  the  precise  question. 
As  we  have  seen,  upon  this  subject  the  witness  v/zs  the  defendant's. 
It  was  engaged  in  establishing  its  defense,  and  the  conclusion  given 
by  the  witness  tended  directly  to  settle  the  issues  in  favor  of  the 
defendant,  and  that  without  the  intervention  of  either  the  court  or 
jury.  The  witness  was  not  qualified  to  speak  as  to  the  need  of  the 
insured  of  medical  attendance ;  and,  so  far  as  she  testified  to  facts, 
there  is  nothing  to  show  that  he  was  in  need  of  such  attendance  at 
the  time  when  she.  first  called  upon  Dr.  Bisliop,  or  at  any  other 
period  prior  to  the  application.  The  examination  contains  several 
such  errors. 

Upon  redirect  examination  the  witness  testified  that  her  son  was 
in  business  up  to  the  time  he  died.  The  plaintiff  was  asked,  "Did 
he  attend  his  business  regularly?"  Objection  was  interposed  as 
irrelevant  and  immaterial.  The  objection  was  sustained,  and  plain- 
tiff excepted.  The  question  was  proper,  and  the  answer  should 
have  been  permitted.  It  bore  directly  upon  the  question  as  to 
whether  the  insured  was  suffering  from  any  disease  or  in  need  of 
medical  attendance  at  the  time  when  it  is  claimed  Dr.  Bishop  at- 
tended him.  It  tended  directly  to  rebut  the  evidence  which  the  de- 
fendant deemed  essential  that  medical  attendance  upon  the  insured 
was  necessary. 

It  follows  from  these  views  that  the  judgment  should  be  reversed, 
and  a  new  trial  granted,  with  costs  to  appellant  to  abide  the  event. 
The  appeal  from  the  order  is  dismissed  without  costs,  as  the  appeal 
from  the  judgment  is  all  that  was  necessary  to  present  the  question. 

O'BRIEN,  P.  J.,  and  PATTERSON  and  McLAUGHLIN,  JJ., 
concur.    INGRAHAM,  J.,  dissents. 
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SCHILLEK  et  al.  v.  WEINSTEIN  et  al. 
(Supreme  Omet,  Appellate  Term.    June  22,  1906.) 

BaNKBITFTCT— DiSCHABGE— RlOnXS  01*   CREDITOR   NOT   SBBVKD    WITH   NOTICB. 

Where  a  judgment  creditor  of  a  bankrupt  was  gtren  no  notice,  and  bad 
no  knowledge  of  the  filing  of  the  petition  in  bankruptcy,  of  the  notlco 
to  creditors  to  prove  tli^  claims,  of  the  application  for  a  discharge,  or 
of  the  discharge  Itaelf,  and  the  schedule  gave  the  residence  of  the  judg- 
ment creditor  as  unknown,  although  it  was  ascertainable  by  the  exercise 
of  ordhiary  diligence,  the  discharge  did  not  extend  to  the  judgment  in 
QoeatioiL 

Appeal  from  City  Court  of  New  York,  Ss>ecial  Terra. 

Action  by  Moses  L.  Schiller  and  others  against  Isaac  H.  Wein- 
stein  and  others.  Prom  an  order  granting  a  reargument  of  a  mo- 
tion to  cancel  a  judgment  for  plaintiffs^  and  denying  the  motion,  de- 
fendants appeal.    Affirmed. 

Argued  before  SCOTT,  P.  J.,  and  DUGRO  and  MacLEAN,  JJ. 

Shapiro  &  Shapiro,  for  appellants. 

Reeves,  Todd  &  Swain  (Bernard  H.  Arnold,  of  counsel),  for  re- 
spondents. 

MacLEAN,  J.  From  the  record  it  appears  that  the  defendants 
were  duly  adjudged  bankrupts  and  discharged  from  all  debts  and 
claims  provable  under  the  acts  of  Congress  relating  to  bankruptcy, 
and  existing  on  the  13th  day  of  April,  1899,  by  order  of  the  District 
Court  of  t\^  United  States  for  the  Southern  District  of  New  York, 
and  dated  June  7,  1899.  By  notice  dated  June  20,  1904,  and  pursu- 
ant to  section  1268  of  the  Code  of  Civil  Procedure,  they  moved  the 
court  below  for  an  order  canceling  and  discharging  of  record  a  judg- 
ment entered  there  on  May  28,  1895,  in  favor  of  the  plaintiffs  and 
against  themselves,  and  by  affidavit  declared  that  said  judgment 
was  duly  scheduled,  and  "that  the  said  judgment  was  not,  nor  was 
the  debt  upon  which  the  same  was  founded,  excepted  from  the  oper- 
ation of  such  discharge."  By  the  provisions  of  the  section  of  the 
Code,  above  indicated,  "if  it  appears  upon  the  hearing  that  he  had 
been  discharged  from  the  payment  of  that  judgment  or  the  debt 
upon  which  such  judgment  was  recovered  an  order  must  be  made 
directing  said  judgment  be  cancelled  and  discharged  of  record." 
Thus  far  were  the  defendants  entitled  to  an  order  of  cancellation 
which  was  entered  on  June  27,  1904.  Thereafter,  upon  an  order  to 
show  cause,  the  order  of  June  27th  was  canceled,  and  the  motion 
to  cancel  the  judgment  was  denied.  That  determination  was  re- 
versed by  this  court  because  of  want  of  reason  for  short  notice  (45 
Misc.  Rep.  591,  91  N.  Y.  Supp.  76),  without  prejudice,  however,  to 
an  application  de  novo  for  a  reargument  upon  proper  notice.  The 
motion  for  reargument  was  made  and  granted,  but  the  motion  of 
the  defendants  for  cancellation  was  denied.  This  the  defendants 
now  contend  was  improper,  but  the  opposing  affidavits  of  the  plain- 
tiffs clearly  establish  "that  no  notice  or  knowledge  of  the  filing  of 
the  petition,  oi  of  the  adjudication  in  bankruptcy  of  the  above- 
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named  defendants,  or  notice  to  creditors  to  prove  claims,  or  of  the 
application  for  the  discharge,  or  the  discharge  in  bankruptcy  of  the 
defendants  herein,  or  of  any  of  the  bankruptcy  proceedings  of  these 
defendants,  has  ever  been  had  or  received" ;  and,  further,  by  copy 
of  the  schedule,  that  the  residence  of  the  judgment  creditors  was 
given  as  unknown. 

It  appearing  by  affidavit  that  the  residence  of  these  creditors  was 
ascertainable  by  the  exercise  of  ordinary  diligence,  and  that  such 
diligence  was  required  (In  re  Dvorak,  107  Fed.  76,  6  Am.  Bankr. 
Rep.  66),  the  court  below  properly  held  the  schedule  defective,  and 
denied  the  motion  to  cancel  the  judgment.  By  this  determination 
"the  validity  and  effectiveness  of  the  discharge  in  general  are  not 
questioned,"  only  "it  does  not  extend  to  this  particular  claim/' 
Sutherland  v.  Lasher,  41  Misc.  Rep.  249,  251,  84  N.  Y.  Supp.  56, 
and  affirmed  in  87  App.  Div.  633,  84  N.  Y.  Supp.  1148,  without 
opinion. 

Order  affirmed,  with  costs  and  disbursements.    All  concur. 


80HILLBB  et  al.  v.  WEINSTBIN  et  aL 
(Snpreme  Oourt,  Appellate  TeroL    June  22,  1906.) 

EZEOUnON— IBSUANCB  ATCEfL  FlVB  YeAXS— DlSOBETION  OT  COUBT. 

Under  Oode  Civ.  Proc.  8  1377,  providing  that,  after  five  years  from  the 
entry  of  a  final  judgment,  execution  can  be  issued  thereon,  where  an 
order  is  made  by  the  court  granting  leare  to  issue  it,  the  granting  of 
such  an  order  is  within  the  discretion  of  the  court 

[Ed.  Note.— For  cases  in  point,  see  yoL  21,  O^t  Dig.  Execution,  SS  100^ 
161.] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Moses  L.  Schiller  and  others  against  Isaac  H.  Wein- 
stein  and  others.  From  an  order  granting  leave  to  issue  execution, 
defendants  appeal.    Affirmed. 

See  91  N.  Y.  Supp.  76. 

Argued  before  SCOTT,  P.  J.,  and  DUGRO  and  MacLEAN,  JJ. 

Shapiro  &  Shapiro,  for  appellants. 

Reeves,  Todd  &  Swain  (Bernard  H.  Arnold,  of  counsel),  for  re- 
spondents 

♦ 

MacLEAN,  J.  The  judgment  entered  in  the  court  below  on 
May  28,  1895,  in  favor  of  the  plaintiflFs  and  against  the  defendants, 
remaining  uncanceled,  and  the  discharge  of  the  defendants  in  bank- 
ruptcy not  extending  thereto  (see  opinion  in  case  between  same 
parties  at  the  present  term,  94  N.  Y.  Supp.  763),  the  order  granting 
leave  to  issue  execution  pursuant  to  section  1377  of  the  Code  of 
Civil  Procedure  was  within  the  discretion  of  the  court,  and  war- 
rants no  interference  here. 

Order  affirmed,  with  costs  and  disbursements.    All  concur. 
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<106App.Dlv.292.)  j,B,^ig  ,.  BBIB  R.  OO. 

(Supreme  Ck>iirt,  Appellate  Division,  Third  Department    May  8,  1005.) 

1.  TRIAIi— SUBHIBBIOn  TO  JUBT— CONFLICTING   EVIDENCE. 

Where  conflicting  evidence  fairly  presents  questions  of  fact  for  deter- 
mination, and  the  result  depends  upon  the  weight  which  may  be  given 
by  the  Jury  to  the  evidence,  the  court  must  submit  the  cause  to  the  Jury, 
although  it  might  deem  it  its  duty,  in  the  event  of  a  verdict  for  plaintiff, 
to  set  the  same  aside  and  grant  a  new  trial  as  against  the  weight  of  the 
evidence. 

[Ed.  Note.— For  cases  In  point,  see  voL  46,  Cent  Dig.  Trial,  H  388-343, 
85&-861.] 

2.  Appeal— Setting  Abide  Nonsuit— Infebences. 

On  defendant's  appeal  from  an  order  setting  aside  a  nonsuit,  plaintiff 
iB  entitled  to  the  most  favorable  inferences  deducible  from  the  evidence, 
and  every  disputed  fact  must  be  treated  as  established  in  his  favor. 

[Ed.  Note.— For  cases  in  point,  see  vol.  8,  Cent  Dig.  Appeal  and  Error, 
I  8748;  vol.  46,  Cent  Dig.  Trial,  S  387.] 

S.   RaILBOADS— ACOIDENTS    AT    CbOBBINOS— CONTBIBUTOBT    NEGLIGENCE— QUES- 
TION FOB  JUBT.  .     .        ^   ,  ^        ^ 

In  an  action  against  a  railroad  for  the  death  of  the  driver  of  a  bus 
who  was  attempting  to  cross  the  track,  where  there  was  evidence  that 
deceased  could  not  have  seen  or  heard  the  approaching  train,  even  if  he 
had  looked  and  listened,  until  his  horses  reached  the  track,  and  too  late 
to  prevent  the  accident,  the  question  of  contributory  negligence  waa  for 
the  Jury,  although  there  was  no  direct  evidence  that  deceased  did  look 
and  listen  for  the  train. 

[Ed.  Note— For  cases  in  point,  see  vol.  41,  Cent  Dig.  Eallroads,  8S  116^ 
1178.] 

Chase  and  Houghton,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  Broome  County. 

Action  by  Charlotte  Lewis,  as  administratrix  of  Charles  H.  Lew- 
is, deceased,  against  the  Erie  Railroad  Company.  From  an  order 
setting  aside  a  nonsuit,  and  granting  a  new  trial,  defendant  appeals. 
Affirmed. 

The  action  is  one  to  recover  damages  for  the  alleged  negligent  killing  by 
one  of  defendant's  trains,  running  easterly,  of  plaintiff's  Intestate  while  he 
was  attempting  to  cross  defendant's  railroad  at  Broad  street,  in  Lestershlre. 
He  approached  the  crossing  going  northerly  on  Broad  street  on  a  slightly  de- 
scend lug  grade,  driving  a  heavy  two-horse  bus  or  band  wagon.  The  view  of 
the  tracks  westerly,  as  the  crossing  Is  approached  from  the  south  at  that 
place,  is  obscured  by  a  high  bank  about  25  feet  south  of  the  southwest  corner 
of  the  passenger  depot  on  the  south  side  of  the  tracks  and  by  such  depot, 
except  for  a  short  distance  between  the  depot  and  the  bank,  and  except  after 
the  depot  has  been  passed  and  a  point  about  20  feet  south  of  the  first  or 
south  rail  has  been  reached,  where  the  track  can  be  seen  for  about  100  feet 
west  of  the  crossing.  The  passenger  depot  is  but  12  feet  south  of  such  first 
rail.  The  distance  from  the  heads  of  the  horses  to  the  eyes  of  the  driver 
when  seated  in  the  bus  was  14  feet.  The  train  was  not  scheduled  to  stop 
at  that  station.  It  was  about  35  minutes  late,  and  was  running  at  not  less 
than  60  or  65  miles  an  hour.  The  engineer  testified  he  was  running  as  fast 
as  he  could.  The  engine  struck  the  team,  and  threw  the  plaintiff's  Intestate 
a  considerable  distance  against  a  box  car  standing  on  a  side  track,  killing  him 
instaiitiy.  At  the  close  of  the  plaintifTs  proof  the  court  denied  the  defend- 
ant's motion  for  a  nonsuit,  but  at  the  close  of  all  the  evidence  the  motion  was 
renewed  and  granted  on  the  ground  that  the  evidence  failed  to  show  that  the 
deceased  was  free  from  contributory  negligence.    The  plaintiff  excited,  and 
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made  a  motion  for  a  new  trial  on  the  minutes,  which,  after  oonaideration,  was 
granted.  From  the  order  setting  aside  the  nonsuit  and  granting  a  new  trial, 
the  defendant  appeals. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

Lyon  &  Painter,  for  appellant. 

Hinman,  Howard  &  Kattell,  for  respondent. 

CHESTER,  J.  The  only  question  presented  for  decision  on  this 
appeal  is  whether  the  evidence  was  such  as  required  the  submission 
of  the  case  to  the  jury  in  the  first  instance.  It  is  settled  by  the  au- 
thorities that  such  submission  is  required  where  conflicting  evi- 
dence fairly  presents  questions  of  fact  for  determination,  and  where 
the  result  depends  upon  the  weight  which  might  be  given  by  the 
jury  to  the  evidence  presented  on  behalf  of  the  respective  parties. 
Colt  V.  Sixth  Ave.  R.  R.  Co.,  49  N.  Y.  671 ;  McDonald  v.  Metropoli- 
tan St.  Ry.  Co.,  167  N.  Y.  66,  60  N.  E.  282;  Place  v.  N.  Y.  C  &  H. 
R.  R.  Co.,  167  N.  Y.  345,  60  N.  E.  632.  And  this  is  the  rule  even 
though  the  court  might  deem  it  its  duty  to  set  aside  a  verdict  for  the 
plaintiff  and  grant  a  new  trial  as  against  the  weight  or  preponder- 
ance of  the  evidence.  Same  cases.  The  plaintiff,  in  support  of  the 
order  appealed  from,  is  entitled  to  the  most  favorable  inferences  de- 
ducible  from  the  evidence,  and  every  disputed  fact  must  be  treated 
as  established  in  her  favor.  Higgins  v.  Eagleton,  155  N.  Y.  466,  50 
N.  E.  287.  Applying  this  rule,  I  am  of  the  opinion  that  the  jury 
might  have  found  from  the  evidence  that  the  deceased  could  not 
have  seen  or  heard  the  approaching  train  until  the  instant  his  horses 
reached  the  track,  and  too  late  to  prevent  the  accident.  There  was, 
I  think,  sufficient  evidence  showing  or  tending  to  show  this,  and 
showing  or  tending  to  show  that  the  situation  was  such  that,  if  he 
had  looked  and  listened,  he  could  not  have  seen  or  heard  the  train 
until  it  was  too  late,  and  therefore  a  question  was  presented  for 
the  determination  of  the  jury.  Smedis  v.  B.  &  R.  B.  R.  R.  Co.,  88 
N.  Y.  13 ;  Fejdowski  v.  D.  &  H.  C.  Co.,  168  N.  Y.  505,  61  N.  E.  888. 
The  evidence  was  such  that  the  jury  might  have  found  facts  which 
would  have  'relieved  him  from  the  application  of  the  general  rule 
requiring  persons  to  look  and  listen  before  crossing  at  grade  the 
tracks  of  a  railroad.  Cases  last  cited.  While  there  was  no  direct 
evidence  that  the  deceased  did  look  and  listen,  there  is  some  evi- 
dence from  which  the  jury  might  have  found  that  he  exercised  care 
in  approaching  the  crossing.  There  was  some  conflict  in  the  evi- 
dence as  to  the  speed  of  the  train,  one  of  plaintiff's  witnesses  swear- 
ing to  facts  from  which  the  jury  might  have  found  that  it  was  run- 
ning about  75  miles  an  hour.  The  engineer's  estimate  of  speed  was 
about  60  or  65  miles  an  hour.  Different  inferences  could  have  been 
drawn  by  the  jury  from  the  evidence  as  to  the  speed  with  which  the 
deceased  was  driving  just  before  he  was  struck,  and  different  in- 
ferences could  have  been  drawn  from  the  evidence  relating  to  the 
distance  within  which  the  bus  could  have  been  stopped,  loaded,  as 
it  was,  with  13  men  and  a  boy,  besides  the  driver,  and  going  on  a 
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slightly  descending  grade.  The  defendant  claims  that  the  evidence 
shows  that  it  could  have  been  stopped  instantly,  and  some  of  the 
plaintiff's  evidence  was  that  it  could  not  be  stopped  in  less  than  15 
feet.  There  was  also  much  conflict  in  the  evidence  on  the  question 
whether  or  not  any  warning  of  the  approach  of  the  train  to  the 
crossing  was  given* 

The  argument  by  the  defendant's  counsel  that  plaintiflf's  intestate 
could  have  seen  the  approaching  train  if  he  had  looked  between  the 
bank  and  the  depot  is  based  upon  inferences  dr^wn  from  the  evi- 
dence most  favorable  to  the  defendant  as  to  the  speed  of  the  train 
and  of  the  team,  and  contrary  to  the  rule  above  mentioned.  If  cal- 
culations as  to  such  speed  are  based  upon  inferences  from  the  evi- 
dence most  favorable  to  the  plaintiff,  the  jury  might  have  found 
that  the  train  was  not  in  sight  when  plainti£F's  intestate  was  where 
he  could  look  at  the  tracks  between  the  bank  and  the  depot,  and 
that  when  he  reached  a  point  where  he  could  see  the  train  on  the 
other  side  of  the  depot  his  horses  were  already  on  the  track,  and  the 
train  nearly  upon  him,  or  that  he  was  unable  to  stop  them  or  back 
them  oil  the  track  in  time  to  prevent  collision  with  the  engine. 

Upon  the  evidence  we  cannot  say  that  the  contributory  negli- 
gence of  the  deceased  was  conclusively  established,  nor  that  the 
evidence  left  nothing,  either  of  inference  or  of  fact,  in  doubt,  or  to 
be  settled  by  a  jury.  The  question  of  contributory  negligence, 
therefore,  as  well  as  of  defendant's  negligence,  should  have  been 
submitted  to  the  jury.     Massoth  v.  D.  &  H.  C.  Co.,  64  N.  Y.  524. 

The  order  setting  aside  the  nonsuit  and  granting  a  new  trial  was 
proper,  and  should  be  affirmed,  with  costs.  All  concur,  except 
CHASE  and  HOUGHTON,  JJ.,  dissenting. 


(105  App.  Div.  193.) 

FIRST  NAT.  BANK  OF  TOWANDA  v.  EOBINSON. 

(Bapreme  Court,  AppeUate  DItIsIod,  Third  Department.    May  8,  1905.) 

1.  MOBTOASB— FoUfiOLOStnOB— A"NSWER— WAIfT  OF  CONBn)BBATION. 

An  aUegatlon  In  an  answer  In  a  suit  to  foreclose  a  mortgage  that  there 
never  was  any  valuable  or  other  legal  consideration  for  the  execution  or 
deliT*ery  of  the  mortgage  Is  the  allegation  of  a  fact  and  not  a  conclusion. 

[Ed.  Note. — For  cases  in  point,  see  voL  39,  Gent  Dig.  Pleading,  §  14.] 

2.  SAMS^MoBTOAGE— CONSIDEBATION— FiUDINQ— EVIDENCE-^UFFIOIENCY. 

In  an  action  to  foreclose  a  mortgage  and  enforce  a  bond  purporting  to 
be  secured  thereby,  eridetfce  held  to  sustain  a  finding  that  13ie  execution 
and  delivery  of  the  bond  and  mortgage  by  defendant  wero  without  con- 
sideration. 

a.   SAiri&— KKOWXEO0X  OF  MORT^AOXB  OF  iRVALIDnT-^EFrBCT, 

Where  a  bond  and  mortgage  on  trust  property  were  rec^ved  with 
knowledfle  on  the  part  of  tbe  mortgagee  named  therein  that  there  was  no 
consideration  therefor,  the  mortgagee  can  get  no  advastai^e  from  them, 
and  takes  them  subject  to  the  right  of  the  trustee  to  have  their  invalid- 
ity declared  and  to  reclaim  possession  of  them. 

Appeal  from  Special  Term,  Cliemtmg  Comity. 

Action  by  the  First  National  Bank  of  Tovi^anda  agamst  Emma  A. 
Robinson,  as  trustee  for  Lucius  and  Emma  D.  Robinson.  From  a 
jndgment  in  favor  of  defendant,  plaintiff  appeals.    Affirmed. 
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Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

Gibson  &  Stagg,  for  appellant. 
Alexander  C.  Eustace,  for  respondent 

CHESTER,  J.  The  action  is  one  brought  to  foreclose  a  mort- 
gage made  by  the  defendant  Emma  A.  Robinson,  as  trustee,  to  the 
plaintiff,  for  $6,000.  The  defense  is  that  there  was  never  any  val- 
uable or  other  legal  consideration  for  the  execution  or  delivery  of 
the  bond  and  mortgage  to  the  plaintiff ;  that  the  defendant  in  such 
execution  and  delivery  acted  as  trustee  under  a  certain  instrument 
creating  her  the  trustee  for  her  children  Lucius  Robinson  and  Emma 
D.  Robinson;  and  that  the  plaintiff  had  knowledge  of  the  terms 
and  conditions  of  said  instrument  at  the  time  of  the  execution  and 
delivery  of  such  bond  and  mortgage.  The  mortgage  covers  prem- 
ises held  by  the  defendant  as  trustee  under  such  instrument,  which 
authorizes  her  "to  sell,  mortgage,  or  lease  said  premises  *  *  ♦ 
for  the  use  and  benefit  of  her  said  children."  The  condition  of  the 
bond  was  that  the  defendant  should  pay  to  the  plaintiff  the  sum  of 
$5,000  in  one  year  from  the  date,  with  interest  at  6  per  cent.,  payable 
semiannually,  "with  the  privilege  of  paying  the  whole  sum  hereby 
secured  at  any  time,  and  the  right  to  a  discharge  and  satisfaction 
of  the  mortgage  accompanying  this  bond  at  any  time  upon  delivery 
of  the  securities  mentioned  in  a  contract  between  N.  N.  Betts, 
cashier  of  said  party  of  the  second  part,  and  said  Emma  A.  Robin- 
son, as  trustee,  then  the  above  obligation  to  be  void,  otherwise  to 
remain  in  full  force  and  virtue."  The  contract  mentioned  in  this 
condition  was  executed  on  the  same  day,  or  the  day  before,  the  cer- 
tificate of  deposit  hereinafter  mentioned  was  issued,  which  contract 
contains  the  following  recital:  "This  is  to  certify  that  the  First 
National  Bank  of  Towanda,  Pa.,  has  received  this  day  for  deposit 
in  its  bank  five  thousand  ($5,000)  dollars  of  Emma  A.  Robinson,  as 
trustee,  to  be  held  by  the  said  bank  on  certificate  of  deposit,  until 
the  said  Emma  A.  Robinson,  as  trustee,  shall  execute  and  deliver 
to  the  said  bank  a  mortgage  and  bond  for  five  thousand  ($6,000) 
dollars"  upon  certain  property  therein  described.  Then  followed 
the  issue  of  said  certificate  of  deposit.  It  was  held,  however,  by 
the  plaintiff  until  the  4th  day  of  August,  1903,  upon  which  day  one 
William  Little,  acting  as  attorney  for  the  plaintiff,  delivered  it  to 
the  defendant,  and  took  from  her  a  receipt  therefor,  reciting  therein : 

"A  bond  and  mortgage  being  this  day  executed  and  delivered  to  said  bank 
by  me  upon  consideration  of  said  certificate  of  deposit,  this  certificate  of  de- 
posit being  the  same  as  mentioned  in  the  contract  or  memorandum  of  agree- 
ment made  with  N.  N.  Betts,  cashier,  and  myself  as  trustee,  and  referred  to  in 
the  mortgage  herein." 

This  reference  to  the  mortgage  apparently  relates  to  a  like  clause 
therein  as  the  one  above  mentioned  as  contained  in  the  condition  of 
the  bond.  It  appears  that  on  May  1,  1903,  the  defendant,  as  such 
trustee,  executed  a  series  of  10  bonds  of  $2,500  each  and  a  mortgage 
for  $25,000  to  Nathaniel  N.  Betts,  as  trustee,  to  secure  the  payment 
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of  said  bonds.  This  $25,000  mortgage  covered  the  same  property  as 
the  mortgage  sought  to  be  foreclosed  in  this  action.  Said  Nathan- 
iel N.  Betts  is  the  same  person  who  was  cashier  of  the  plaintiff. 
One  William  Little  was  the  attorney  for  the  plaintiff,  and  also 
represented  Betts  and  the  plaintiff  in  the  transactions  in  question. 
The  consideration  for  the  $25,000  mortgage  was  contained  in  a 
certain  draft  for  that  amount,  which  was  handed  by  Betts,  as 
trustee,  to  the  defendant,  on  May  8,  1903,  when  said  bonds  and 
mortgage  were  delivered  to  him  by  the  defendant,  there  being  pres- 
ent at  the  time  the  defendant's  husband,  as  well  as  Mr.  Betts  and 
Mr.  Little,  his  attorney.  The  defendant  indorsed  said  draft,  and 
handed  the  same  back  to  Betts  or  Little,  who  took  it  thus  indorsed, 
and  went  out  to  a  neighboring  bank,  and  procured  it  to  be  cashed. 
They  returned  in  a  few  minutes,  and  delivered  to  the  defendant  a 
draft  for  $10,000  and  $7,500  in  cash,  taking  from  her  a  receipt  for 
the  full  $26,000,  the  consideration  expressed  in  the  mortgage.  The 
balance  of  the  $26,000,  viz.,  $7,500,  in  currency,  was  taken  by  Mr. 
Betts  and  Mr.  Little  to  Towanda,  and  the  next  day — May  9,  1903 — 
the  plaintiff  issued  to  the  defendant  the  certificate  of  deposit  above 
mentioned,  which  was  signed  by  N.  N.  Betts,  cashier,  stating  that 
"Emma  A.  Robinson  has  deposited  in  this  bank  five  thousand 
($5,000)  dollars,  payable  to  herself  in  current  funds  on  return  of  . 
this  certificate,  with  interest  at  the  rate  of  two  per  centum  per 
annum  if  left  six  months."  The  balance  of  said  $25,000,  viz.,  $2,500, 
was  paid  to  Mr.  Little  for  a  balance  due  upon  an  indebtedness. 
This  certificate  of  deposit  was  not  delivered  to  the  defendant,  but, 
as  above  stated,  was  retained  by  and  remained  in  the  possession  of 
the  plaintiff  until  August  4,  1903.  On  that  day  the  bond  and 
mortgage  sought  to  be  foreclosed  in  this  action  for  $5,000  were  exe- 
cuted, and  delivered  by  the  defendant,  as  trustee,  to  the  plaintiff. 
In  exchange  for  this  bond  and  mortgage  the  plaintiff  delivered  to 
the  defendant  the  certificate  of  deposit  for  $5,000  issued  to  her. 
She  received  no  other  consideration  of  any  kind  for  the  bond  and 
mortgage.  Prior  to  August  4,  1903,  defendant,  as  trustee,  owed  the 
plaintiff  nothing.  There  is  no  dispute  but  that  the  plaintiff,  its 
cashier,  Mr.  Betts,  and  Mr.  Little,  their  attorney,  all  knew  that  the 
property  covered  by  the  $5,000  mortgage  was  held  by  the  defend- 
ant in  trust  for  the  benefit  of  her  children,  and  that  there  was  no 
other  consideration  for  the  mortgage  than  the  certificate  of  deposit 
above  mentioned.  The  court,  on  the  trial,  dismissed  the  complaint, 
directed  the  cancellation  of  the  $5,000  mortgage  of  record,  and  di- 
rected the  surrender  thereof  and  of  the  bond  accompanying  it  to 
the  defendant.     From  this  judgment  the  plaintiff  has  appealed. 

The  $5,000  mortgage  cannot  be  regarded  as  an  additional  security 
for  the  $25,000  loan.  There  is  nothing  in  the  proof  or  on  the  face 
of  the  instrument  to  show  that  it  was  so  taken.  It  is  not  alleged 
in  the  complaint  that  it  was  given  as  collateral  security,  nor  was  it 
given  to  the  same  party,  the  second  mortgage  having  been  given 
to  the  plaintiff  bank,  and  the  first  to  Betts,  as  trustee,  but  as  trustee 
for  whom  does  not  appear.  The  appellant  insists  that  there  has 
94  N.Y.S.— 49 
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not  been  a  sufficient  pleading  of  the  want  of  consideration  for  the 
reason  that  the  conclusion  only  is  pleaded,  and  not  the  facts  upon 
which  it  is  based.  The  allegation  of  the  answer  is  "that  there  never 
was  any  valuable  or  other  legal  consideration  for  the  execution  or 
delivery  by  said  defendant  to  said  plaintiff  of  said  bond  and  mort- 
gage, or  either  of  them.''  It  seems  to  me  that  the  allegation  "that 
there  never  was  any  valuable  or  other  legal  consideration"  is  equiv- 
alent to  an  allegation  that  there  was  no  consideration,  and  that  it 
is  the  allegation  of  a  fact,  and  not  of  a  conclusion.  For  that  reason 
I  think  the  pleading  is  sufficient.  The  plaintiff  also  claims  that 
the  certificate  of  deposit  for  $6,000  and  the  moneys  represented 
thereby  did  not  belong  to  the  defendant,  and  that  the  burden  of 
proof  was  upon  the  defendant  to  show  that  this  certificate  and  these 
moneys  did  belong  to  her.  If  the  burden  was  on  her,  she  satisfied 
it.  It  appears  to  me  clear  that  when  she  showed  that  the  $5,000 
which  went  into  this  certificate  of  deposit  was  a  portion  of  the  pro- 
ceeds of  the  $25,000  mortgage  given  by  her,  and  when  she  proved 
that  the  delivery  of  this  certificate  of  deposit  to  her  was  the  only 
consideration  for  this  $5,000  mortgage,  she  established  that  the 
money  represented  by  the  certificate  belonged  to  her.  If  the  plain- 
tiff claimed  otherwise,  the  onus  was  then  cast  upon  it  to  rebut  the 
defendant's  proof,  and  show,  if  it  could,  that  the  defendant  did  not 
own  this  certificate  or  these  moneys,  if  it  relied  upon  those  facts  to 
establish  the  validity  of  its  bond  and  mortgage.  Without  the  es- 
tablishment of  those  facts  by  the  plaintiff  in  rebuttal  of  defendant's 
proof,  she  has  made  a  complete  defense  to  the  foreclosure.  Under 
the  proof  as  it  stands  it  is  clear  that  the  $5,000  represented  by  the 
certificate  belonged  to  the  defendant,  and  that  the  bond  and  mort- 
gage in  suit  were  given  simply  to  secure  the  delivery  to  her  of  the 
certificate  representing  these  moneys,  which  form  a  part  of  the  es- 
tate in  her  hands  as  trustee.  The  plaintiff  therefore  parted  with 
nothing  of  value  in  consideration  of  the  delivery  of  the  bond  and 
mortgage  in  question  to  it.  The  defendant  received  no  considera- 
tion for  incumbering  her  trust  estate.  The  plaintiff  received  the 
bond  and  mortgage  knowing  it  to  be  void  because  of  these  facts. 
The  plaintiff,  having  received  the  bond  and  mortgage  under  such 
circumstances,  can  get  no  advantage  from  them,  and  took  them  sub- 
ject to  the  right  of  the  trustee  to  have  their  invalidity  declared 
and  to  reclaim  possession  of  them.  First  National  Bank  of  Pater- 
son  V.  National  Broadway  Bank,  156  N.  Y.  459,  51  N.  E.  398,  42 
L.  R.  A.  139;  Zimmerman  v.  Kinkle,  108  N.  Y.  282,  16  N.  E.  407 : 
Wetmore  v.  Porter,  92  N.  Y.  76.  As  there  is  nothing  in  the  evi- 
dence showing  that  the  defendant  did  not  own  the  moneys  repre- 
sented by  the  certificate  of  deposit,  and  as  the  bond  and  mortgage 
were  given  without  consideration,  the  findings  of  fact  appear  to 
me  to  be  fully  justified  by  the  evidence,  and  the  conclusions  of  law 
the  only  ones  that  could  be  properly  drawn  therefrom. 

The  judgment  should  be  affirmed,  with  costs.    All  concur,  except 
SMITH,  J.,  not  voting. 
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MEYER  et  al.  v.  MORESS. 
(Supreme  Court,  Appellate  Division,  First  Department    July  7»  1005.) 

1.  Landlord  and  Tenant^Maintenance  of  a  Sign— Absence  of  Landlord's 

Consent— Injunction  . 

In  an  action  by  a  landlord  against  his  tenant  to  enjoin  the  maintenance 
of  a  sign  alleged  to  have  been  erected  without  plaintiff's  consent  in  writ- 
ing, as  required  by  the  lease,  the  moving  papers  should  have  set  forth 
the  provisions  of  the  lease. 

2.  Same--Obdeb  Enjoining  Tenant— Recitals. 

An  order  enjoining  the  tenant  from  maintaining  the  sign  was  irregular, 
where  it  did  not  contain  a  recital  of  the  grounds  on  which  it  was  granted, 
as  required  by  Code  Civ.  Proc  §  CIO. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Louis  Meyer  and  others  against  Ignace  Moress.  Frem 
an  order  enjoining  defendant  from  maintaining  pending  the  deter- 
mination of  the  action,  on  the  premises  occupied  by  him,  a  certain 
advertising  sign,  he  appeals.     Keversed. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHLIN,  PATTER- 
SON, INGRAHAM,  and  LAUGHLIN,  JJ. 

Isaac  V.  Schavrien,  for  appellant. 
T.  M.  Tyng,  for  respondent. 

LAUGHLIN,  J.  The  action  is  brought  by  landlords  against 
their  tenant  of  a  fourth  floor  of  a  building  owned  by  them  to  enjoin 
the  maintenance  of  a  sign  alleged  to  have  been  erected  without, 
their  consent  in  writing,  as  required  by  the  lease.  The  moving  pa- 
pers allege  the  effect  of  the  provisions  of  the  lease,  but  its  pro- 
visions which  it  is  alleged  the  tenant  is  violating  should  have  been 
set  forth.  Moreover,  the  order  is  irregular,  in  that  it  does  not  con- 
tain a  recital  of  the  grounds  upon  which  it  was  granted,  as  re- 
quired by  the  provisions  of  section  610  of  the  Code  of  Civil  Pro- 
cedure. 

It  follows,  therefore,  that  the  order  should  be  reversed,  with  $10 
costs  and  disbursements,  and  motion  denied,  with  $10  costs.  All 
concur. 


CLARK  V.  BUCKMOBILE  CO. 
(Supreme  Court,  Appellate  Division,  Fourth  Department    July  6,  1905.) 

Liability  of  Master— Negligence  of  Servant— Bvidbncb. 

The  general  manager  of  an  automobile  company  took  a  day  off  from 
business,  and  went  to  another  city  on  his  own  affairs,  where,  at  the  re- 
quest of  a  co-employ6,  he  purchased  for  him  some  goods,  which  he  charged 
to  the  company,  as  a  means  of  paying  for  them.  On  his  return  be  tele- 
phoned for  another  employ^  to  come  to  the  station  for  him  with  an  au- 
tomobile, and,  on  the  way  from  the  station,  plaintiff  was  injured,  owing 
to  the  negligence  of  the  two  persons  directing  the  movements  of  the  auto-  ' 
mobile  Held,  that  the  company  w^as  not  liable,  as  the  negligent  parties 
were  not  engaged  in  its  business. 

[Ed.  Note.— For  cases  in  point,  see  vol.  S4,  Cent  Dig.  Master  and  Berv- 
.nt.  H  1217-1225.]  Oig.zed.yC.OOgle 
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Appeal  from  Trial  Term,  Oneida  County, 

Action  by  Emma  E.  Clark  against  the  Buckmobile  Company. 
From  a  judgment  in  favor  of  plaintiff,  and  from  an  order  denying 
a  motion  for  a  new  trial,  defendant  appeals.     Reversed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

Cookingham,  Sherman  &  Cookingham,  for  appellant. 
Devine  &  Lillis,  for  respondent. 

WILLIAMS,  J.  The  judgment  and  order  should  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  event. 

The  action  was  brought  to  recover  damages  for  injuries  to  the 
plaintiff  alleged  to  have  resulted  from  the  defendant's  negligence. 
The  injuries  were  received  in  an  automobile  accident  Assuming 
that  the  machine  was  the  property  of  this  defendant,  a  corporation, 
it  does  not  necessarily  follow  that  the  defendant  is  liable  for  the 
injuries  complained  of.  It  must  further  appear  that  the  machine 
was  being  operated  at  the  time  of  the  accident  by  the  defendant; 
that  is,  by  persons  who  were,  in  operating  it,  the  agents  and  serv- 
ants of  the  defendant.  The  mere  fact  that  the  persons  in  charge 
of  the  machine  at  the  time  of  the  accident  were  employes  of  the  de- 
fendant does  not  render  defendant  liable  for  whatever  they  did. 
Unless  they  were  engaged  in  the  defendant's  business  at  the  time 
the  accident  occurred,  the  defendant  is  not  liable  for  any  injuries 
to  the  plaintiff  resulting  therefrom.  King  v.  N.  Y.  C.  &  H.  R.  R.  Co., 
66  N.  Y.  181-184,  23  Am.  Rep.  37;  Engel  v.  Eureka  Club,  137  N. 
Y.  100-103,  32  N.  E.  1052,  33  Am.  St.  Rep.  692 ;  Higgins  v.  W.  U. 
Tel.  Co.,  156  N.  Y.  75-78,  50  N.  E.  500,  66  Am.  St.  Rep.  537. 

Birdsall  was  the  general  manager  of  defendant  while  engaged 
in  its  business.  When  not  engaged  in  such  business,  he  repre- 
sented no  one  but  himself.  Davis  was  an  employe  of  the  defendant 
while  engaged  in  its  business,  but  when  not  so  engaged  he  did  not 
represent  defendant.  These  two  men  were  in  charge  of  the  ma- 
chine when  the  accident  occurred.  Davis  was  running  it,  and 
Birdsall  was  giving  more  or  less  directions  with  reference  to  its 
movements.  Neither  of  them  was  engaged  in  defendant's  busi- 
ness, however.  They  did  not  represent  the  defendant,  and  it  was 
not  and  is  not  liable  for  any  negligence  they  were  guilty  of,  which 
caused  plaintiff's  injuries.  Suppose  they  had  taken  a  day  off,  foi 
pleasure,  and  had  borrowed  or  leased  the  machine  from  the  de 
fendant  to  enable  them  to  enjoy  their  outing;  would  the  defendant 
be  liable  for  any  injuries  resulting  from  theii  negligence  in  operat- 
ing the  machine  while  they  were  out  upon  the  road?  Suppose, 
after  business  hours,  any  day,  they  had  borrowed  or  leased  the  ma- 
chine from  the  defendant  to  enjoy  a  few  hours'  run  across  the  coun- 
try for  their  own  pleasure ;  would  the  defendant  be  liable  for  an^' 
injuries  caused  by  their  negligent  operating  of  the  machine  while 
they  were  out?  It  is  quite  apparent  that  in  the  cases  suggested  no 
liability  of  the  defendant  would  result.  The  reason  is  that  in  or- 
der to  establish  liability  the  persons  must  not  only  be  generally 
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employes  of  the  defendant,  but  must  be  employed  in  the  defend- 
ant's business,  and  not  merely  in  their  own  recreation  and  pleasure, 
at  the  time  the  injuries  are  caused.  This  defendant  is  a  corpora- 
tion, and  not  an  individual,  and  its  agents  cannot  render  it  liable 
by  merely  helping  themselves  to  its  machine  and  using  it  outside 
its  business,  and  purely  for  their  own  private  purposes,  whether 
of  business  or  pleasure.  On  the  day  of  this  accident,  Birdsall  took 
a  day  off,  and  went  to  Syracuse  upon  his  own  private  business.  A 
co-employe  requested  him  to  purchase  for  him  a  small  item  of  prop- 
erty. Birdsall  did  the  errand  as  requested,  and,  as  a  means  of  pay- 
ing for  the  article,  had  it  charged  to  the  defendant.  The  amount 
could  thus  readily  be  adjusted  in  paying  the  co-employe  his  wages, 
and  it  could  be  obtained  at  a  reduced  rate  if  charged  to  the  defend- 
ant. This  was  in  no  proper  sense  business  done  for  the  defendant. 
Birdsall  was  off  for  the  day  purely  and  only  on  his  own  business. 
He  was  in  no  way  engaged  in  the  defendant's  business.  When  he 
returned  home  he  telephoned  for  Davis  to  come  to  the  depot  for  him 
with  the  automobile.  Davis  did  as  requested,  and  on  the  way  from 
the  depot  the  accident  occurred.  Birdsall  directed  the  use  and 
movement  of  the  machine,  not  in  the  defendant's,  but  in  his  own 
personal,  business.  The  defendant  had  no  duty  to  bring  Birdsall 
from  the  depot,  and  the  doing  so  could  not  be  regarded  as  in  de- 
fendant's business.  This  issue  was  submitted  to  the  jury,  as  one 
of  fact,  whether  the  men  in  charge  of  the  machine  were  engaged  in 
the  defendant's  business  when  the  injuries  to  plaintiff  were  in- 
flicted. The  jury  found  for  the  plaintiff,  but  such  finding  was  not 
justified  by  the  evidence  given  in  the  case.  The  verdict  as  to  this 
issue,  if  not  abs6lutely  without  evidence  to  support  it,  was  at  least 
contrary  to  and  against  the  weight  of  the  evidence.  There  is 
doubt  as  to  whether  the  findings  of  negligence  and  the  absence  of 
contributory  negligence  were  not  contrary  to  and  against  the 
weig^ht  of  evidence,  but  we  refrain  from  discussing  the  evidence 
relating  to  these  issues,  because  we  have  concluded  to  reverse  the 
judgment  and  direct  a  new  trial;  and  we  desire  to  leave  the  jury, 
upon  the  new  trial,  free  to  form  their  own  conclusions  as  to  the 
facts. 

The  reversal  should  be  upon  the  facts  as  well  as  the  law.     All 
concur. 

.Judgment  and  order  reversed,  a[nd  new  trial  ordered;    costs  to  abide  the 
event 


PEOPLE  V.  BISHOPP. 

(Supreme  Court,  Appellate  Division,  Third  Department.    June  29,  1905.) 

1.  Food  Laws— Regulating  Sale  of  Veal— Shipments  of— Tagging— Police 

POWEB. 

Agricultural  Law,  as  amended  by  Laws  1902,  p.  59,  c.  30.  §  70e,  pro- 
hibits the  sale  as  an  article  of  food  of  veal  from  a  calf  under  four  weeks 
old  when  killed.  Section  70f  re<]ulres  all  veal  shipped  to  have  annexed 
thereto  a  tag  stating  the  name  of  the  person  who  raised  the  calf,  the  name 
of  the  shipper,  the  points  of  shipping,  and  the  destination  and  age  of  the 
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calf.  Held,  that  aald  section  70f  was  evidently  passed  to  secure  the  en- 
forcement of  the  provisions  of  the  preceding  section,  and  was  clearly,  as 
was  such  preceding  section,  within  the  police  power  of  the  Legislature. 

2.  Sakb. 

The  fact  that  the  legitimate  as  well  as  the  illegitimate  article  is  re- 
quired to  be  tagged  does  not  affect  the  necessity  or  reasonableness  of  the 
section. 

8.  Same— CoNSTiTXTTiONALiTY— Regulating  Interstate  tk)HMEBCE. 

Const  U.  S.  art.  1,  8  8,  cl.  3,  conferring  on  Congress  power  to  regulate 
commerce  among  the  several  states,  is  not  violated  by  the  section,  as  the 
prohibition  against  shipping  without  a  tag,  though  broad  enough  to  apply 
to  veal  intended  to  be  shipped  to  another  state,  does  not  interfere  with 
the  regulation  of  interstate  commerce. 

Appeal  from  Special  Term. 

Action  by  the  people  of  the  state  of  New  York  against  Burdett 
Bishopp.  From  an  interlocutory  judgment  (89  N.  Y.  Supp.  709) 
overruling  his  demurrer  to  the  complaint,  defendant  appeals.  Af- 
firmed. 

The  plaintiff  brought  this  action  In  the  Supreme  Court  to  recover  on  two 
alleged  causes  of  action:  First.  The  plaintiff  seeks  to  recover  the  penalty 
Imposed  by  section  37  of  the  agricultural  law  (chapter  338,  p.  666,  of  the  Laws 
of  1893,  and  the  acts  amendatory  thereof)  for  an  alleged  violation  by  the  de- 
fendant of  section  70e  of  said  law,  as  amended  by  Laws  1902,  p.  59,  c.  30. 
Second.  The  plaintiff  seeks  to  recover  the  penalty  imposed  by  said  section  37 
for  an  alleged  violation  by  the  defendant  of  section  70f  of  said  law,  as  amend- 
ed by  Laws  1902,  p.  69,  c.  30.  The  defendant  demurred  to  the  said  second 
alleged  cause  of  action  on  the  ground  that  on  the  face  thereof  It  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  The  court  at  Special  Term 
overruled  such  demurrer,  and  from  the  Interlocutory  Judgment  entered  thereoA 
this  appeal  is  taken. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

Carlos  J.  Coleman  and  Joseph  Mason,  for  appellant. 
Julius  M.  Mayer,  Atty.  Gen.,  and  Joseph  S.  Rosalsky,  Deputy 
Atty.  Gen.,  for  the  People. 

PARKER,  P.  J.  There  can  be  no  doubt  but  that  the  Legisla- 
ture was  authorized  to  enact  the  provisions  of  section  70e  of  the 
agricultural  law,  as  amended  by  Laws  1902,  p.  59,  c.  30.  It  is  an 
exercise  of  the  police  power  in  the  interests  of  the  public  health, 
and  that  right  has  long  been  recognized  by  our  own  and  by  the 
federal  courts.  Veal,  as  an  article  of  food,  is  deemed  by  the  Legis- 
lature to  be  injurious  and  unsafe  when  eaten  within  four  weeks  of 
its  birth,  and  for  such  reason  it  is  assumed  by  that  section  to  regu- 
late the  use  and  sale  of  such  veal  as  an  article  of  food.  Such  right 
is  too  plain  to  be  discussed,  and  the  defendant  has  not,  by  this  de- 
murrer, disputed  it.  People  v.  Ewer,  141  N.  Y.  129,  36  N.  E.  4,  25 
L.  R.  A.  794,  38  Am.  St.  Rep.  788 ;  People  v.  Arensberg,  105  N.  Y. 
123,  11  N.  E.  277,  59  Am.  Rep.  483;  People  v.  Lochner,  177  N.  Y. 
145,  69  N.  E.  373,  101  Am.  St.  Rep.  773,  and  cases  cited.  Section 
70f  of  such  law,  as  amended  by  Laws  1902,  p.  59,  c.  30,  was  evident- 
ly passed  to  secure  the  enforcement  of  the  provisions  of  the  prior 
section,  and  it  is  against  the  validity  of  this  section  that  this  de- 
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murrer  is  aimed.  This  section  does  not  prohibit  the  shipping  or 
sale  of  veal.  It  merely  requires  that  all  veal  that  is  shipped  shall 
have  annexed  thereto  a  tag  stating  the  name  of  the  person  who 
raised  the  calf,  the  name  of  the  shipper,  the  points  of  shipping,  and 
the  destination  and  age  of  the  calf.  Many  calves  so  shipped  are 
over  four  weeks  old.  Such  are  a  legitimate  article  of  food;  but 
many  are  under  that  age,  and  are  therefore  not  a  healthful  food,  nor 
a  legitimate  article  of  commerce  for  that  purpose.  Their  appear- 
ances, however,  are  substantially  the  same.  To  an  uninstructed 
eye  they  cannot  be  distinguished,  and  hence  deceit  is  so  easy  that  it 
is  difficult,  and  practically  impossible,  to  enforce  the  law  unless 
breeders  and  shippers  arc  required  to  so  mark  them  that  the  health- 
ful ones  may  be  distinguished  from  the  unhealthful.  To  meet  this 
difficulty,  the  section  in  question  was  passed.  Its  provisions  are 
necessary  and  reasonable  to  complete  the  scheme  which  the  Leg- 
islature has  devised  to  protect  the  public  from  having  forced  upon 
its  markets  a  species  of  food  that  is  notoriously  unhealthy  and  in- 
jurious. The  purpose  of  its  provision  is  as  clearly  within  the  police 
power  of  the  Legislature  as  are  the  provisions  of  section  70e,  and 
the  fact  that  the  legitimate  article  as  well  as  the  illegitimate  is  there- 
by required  to  be  tagged  does  not  affect  its  necessity  or  reasonable- 
ness. Neither  does  the  section  violate  article  1,  §  8,  cl.  3,  of  the 
federal  Constitution.  True,  the  prohibition  against  shipping  with- 
out a  tag.  is  broad  enough  to  apply  to  veals  intended  to  be  shipped 
to  another  state,  but  that  does  not  interfere  with  the  regulation  of 
commerce  between  the  states.  Hannibal  &  St.  J.  R.  R.  Co.  v. 
Husen,  96  U.  S.  465,  24  L.  Ed.  527 ;  Kidd  v.  Pearson,  128  U.  S.  1, 
23,  24,  9  Sup.  Ct.  6,  32  L.  Ed.  346 ;  People  v.  Nfagara  Fruit  Co.,  75 
App.  Div.  11,  77  N.  Y.  Supp.  805;  Id.,  173  N.  Y.  629,  66  N.  E.  1114. 
Within  the  authority  of  those  cases,  the  exclusive  riffht  to  regulate 
commerce,  etc.,  secured  to  Congress  by  the  federal  Constitution,  is 
not  invaded. 

The  interlocutory  judgment  appealed  from  should  be  affirmed, 
with  costs. 


McMAHON  V.  ARNOLD. 
(Supreme  Court,  Appellate  Division,  Fourth  Department    July  6,  1905.) 

1.  Justice's  Judgment— Action  Thereon— Limitation. 

Where  the  transcript  of  a  Judgment  recovered  In  a  Justice's  court  had 
been  filed  prior  to  1894,  the  amendments  to  Code  Civ.  Proc.  S§  376,  3^ 
subd.  7,  made  thereto  by  Laws  1894,  p.  556,  c.  307,  changing  the  limita- 
tion in  actions  on  Justices'  Judgments  in  cases  where  transcripts  are  "here- 
after docketed"  or  "shall  be  filed"  pursuant  to  section  3017  from  6  to  20 
years,  do  not  apply  in  aa  action  commenced  on  such  Judgment  subsequent 
to  the  amendments. 

McLennan,  P.  J.,  dissenting. 

Appeal  from  Trial  Term,  Cattaraugus  County. 
Action  by  James  G.  McMahon  against  Charles  E.  Arnold.     From 
a  judgment  in  favor  of  plaintiff,  defendant  appeals.     Reversed. 
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Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

E.  D.  Northrup,  for  appellant. 

W.  G.  &  A.  M.  Laidlow,  for  respondent. 

WILLIAMS,  J.  The  judgment  should  be  reversed  on  questions 
of  law,  and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide 
event. 

The  action  was  brought  to  recover  the  amount  of  a  judgment  r  - 
covered  in  justice's  court.  The  defense  was  the  statute  of  limita- 
tions. The  question  involved  is,  what  statute  of  limitation  is  ap- 
plicable? The  justice's  judgment  was  rendered  April  8,  1892.  The 
justice's  transcript  was  given  April  9,  1892.  The  transcript  was 
filed  in  the  county  clerk's  office  April  25, 1892.  This  action  was  com- 
menced August  5, 1902.  So  that  full  ten  years  elapsed  after  the  ren- 
dition of  the  judgment  and  the  filing  of  the  transcript  before  this 
action  was  commenced.  Prior  to  1894  the  limitation  for  actions 
upon  judgments  rendered  by  justices'  courts  was  six  years  (Code 
Civ.  Proc.  §  382,  subd.  7),  as  it  was  prior  to  that  date,  Dieffenbach 
V.  Roch,  112  N.  Y.  621,  20  N.  E.  560,  2  L.  R.  A.  829.  By  chapter  307, 
p.  556,  of  the  Laws  of  1894,  sections  376,  382,  subd.  7,  were  amended 
so  as  to  change  the  limitation  in  cases  where  transcripts  were  filed 
pursuant  to  section  3017  from  six  to  twenty  years,  and  the  latter 
section  was  also  so  amended  as  to  limit  the  time  for  the  filing  of  a 
transcript  to  six  years  from  the  date  of  rendition  of  the  judgment. 
It  will  be  recollected  that  the  transcript  in  this  case  was  filed  in 
1892,  and  none  has  been  filed  since  the  amendments  of  1894  above 
referred  to. 

The  question  is  whether  the  amendments  to  sections  376,  382, 
subd.  7,  cover  this  case,  where  the  transcript  had  already  been  filed 
when  the  amendments  were  enacted.  The  language  imported  into 
section  376  by  the  amendment  of  1894  is  a  judgment  "hereafter 
docketed  pursuant  to  the  provisions  of  section  3017  of  this  act," 
and  the  language  imported  into  section  382,  subd.  7,  is  "except 
where  a  transcript  shall  be  filed  pursuant  to  section  3017  of  this  act." 
These  words  all  point  to  the  future,  and  not  to  the  past,  and  cannot 
well  be  construed  so  as  to  cover  judgments  which  had  already  been 
docketed  under  section  3017.  Section  9  of  the  statutory  construc- 
tion law  (chapter  677,  p.  1487,  of  the  Laws  of  1892)  provides  that 
the  term  "hereafter,"  when  used  in  any  provision  of  a  statute,  re- 
lates to  the  time  such  provision  takes  effect.  Moreover,  the  lan- 
guage used  in  section  376,  immediately  in  connection  with  the  lan- 
guage of  the  amendment,  shows  the  intent  to  use  this  word  in  its 
actual  and  restricted  sense.  With  reference  to  surrogate's  judg- 
ments the  word  "heretofore"  is  used,  and  with  reference  to  judg- 
ments of  courts  of  record  in  the  United  States  and  elsewhere  the 
word  "heretofore"  or  "hereafter"  is  used.  So  that  the  real  mean- 
ing of  these  words  was  kept  in  mind,  and  only  the  word  "hereafter" 
was  used  with  reference  to  justice's  judgments.  We  must  assume, 
therefore,  that  only  future,  and  not  past,  judgments  were  intended 
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to  be  covered  by  the  amendment.  This  being  so,  the  plaintiff's 
judgment  was  not  preserved  by  the  amendment.  The  limitation  as 
to  it  was  still  six  years,  under  section  382,  subd.  7,  and  no  recovery 
could  be  had  thereon  in  this  action. 

The  judgment  should  therefore  be  reversed,  as  already  suggested. 

Judgment  reversed  and  new  trial  ordered;    costs  to  abide  the  event    All 
concur,  except  McLENNAN,  P.  J.,  who  dissents. 


DKUCKLIEB  et  al.  v.  UNIVERSAL  TOBACCO  CO. 
(Supreme  Court,  Appellate  Division,  First  Department    July  7,  1905.) 

1.  Sales— ElxECDTOBY  Contract— Acceptance. 

Where  defendant  wrote  plaintiffs,  requesting  them  to  enter  an  order 
for  Turkish  tobacco  to  be  imported,  specifying  amounts,  kinds,  and  aver- 
age prices,  the  actual  price  not  being  then  ascertainable,  such  written 
order  constituted  an  executory  contract  of  purchase  and  sale,  the  quality 
and  price  to  be  determined  on  arrival  within  the  reasonable  range  of 
terms  fixed  by  the  order. 

2.  Same— Acceptance. 

On  arrival  of  the  tobacco  defendant  became  bound  to  accept  and  pay 
therefor,  If  it  was  in  substantial  compliance  with  the  terms  of  the  order 
and  the  prices  placed  thereon  were  the  reasonable  values  within  such 
terms. 

3.  Same— Inspection. 

Where  defendant  ordered  certain  Turkish  tobaccos  to  be  Imported,  quali- 
ty and  price,  within  certain  range,  to  be  fixed  on  arrival,  defendant  was 
bound,  on  a  tender  of  the  tobaccos  being  made,  to  determine  as  to  the 
quality  and  price  within  a  reasonable  time  after  an  opportunity  for  In- 
spection. 

4.  SAiiE— Acceptance. 

Where  defendant  ordered  certain  Turkish  tobaccos  to  be  imported,  quali- 
ty and  price,  within  certain  limits,  to  be  determined  on  arrival,  and  when 
the  tobacco  arrived  it  was  placed  in  a  bonded  warehouse,  and  at  defend- 
ant's direction  samples  were  withdrawn  and  delivered,  and  thereafter  de- 
fendant received  and  retained  a  part  without  objection,  together  with  the 
warehouse  delivery  order  for  the  balance  and  the  withdrawal  entries, 
which  were  retained  for  more  than  two  months,  such  facts  justified  a 
finding  that  defendant  had  accepted  the  tobacco  and  was  bound  to  pay 
therefor. 

5.  Same— Reduction 'of  Price— Compromise. 

Where  defendant  was  bound  to  accept  and  pay  for  tobacco  sold  at  prices 
fixed,  the  fact  that  plaintiffs  thereafter  offered  to  reduce  the  price  in  or- 
der to  induce  defendant  to  accept  and  pay  for  the  tobacco  did  not  create 
a  new  contract,  or  defeat  defendant's  liability  for  the  price  fixed. 

0.  Same— Objections. 

Where  defendant  at  no  time  during  the  negotiations  with  reference  to 
a  sale  of  tobacco  assumed  to  reject  the  same  absolutely,  or  made  any 
suggestion  that  more  tobacco  had  been  tendered  than  complied  with  the 
terms  of  the  contract,  or  than  defendant  was  required  to  take,  it  was  es- 
topped to  defend  an  action  for  the  price  on  the  ground  that  the  tender 
was  excessive. 

7.  Same— Instructions— Exceptions. 

Where,  after  the  jury  retired,  and  defendant  had  taken  certain  excep- 
tions to  the  refusal  of  the  court  to  charge  certain  requests,  the  court  of- 
fered to  call  the  jury  back  and  charge  such  requests,  to  which  counsel 
made  no  reply,  he  thereby  waived  his  right  to  have  such  requests  given.         , 
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Appeal  from  Trial  Term,  New  York  County. 

Action  by  Julius  C.  Drucklieb  and  others  against  the  Universal 
Tobacco  Company.  From  a  judgment  in  favor  of  plaintiffs  and 
from  an  order  denying  defendant's  motion  for  a  new  tnal,  it  appeals. 
Affirmed. 

Ar^ed  before  O'BRIEN,  P.  J.,  and  HATCH,  McLAUGHLIN, 
PATTERSON,  and  INGRAHAM,  JJ. 

Otto  T.  Hess,  for  appellant. 

Louis  O.  Van  Doren,  for  respondents. 

HATCH,  J.  This  action  was  brought  to  recover  the  sum  of  $28,- 
732.41,  the  purchase  price  of  754  bales  of  Turkish  tobacco  imported 
by  the  plaintiffs  from  Turkey,  and  claimed  to  have  been  sold  by 
them  to  the  defendant,  and  also  to  recover  the  further  sum  ol 
$104.50,  being  premiums  upon  fire  insurance  paid  by  the  plaintiffs 
for  the  defendant.  The  defendant  contends  that  there  was  no  con- 
tract of  sale  of  the  tobacco,  and  that  it  never  accepted  the  same 
when  tendered  by  the  plaintiffs.  The  order  for  the  tobacco  wa.^ 
contained  in  a  written  memorandum  delivered  by  the  defendant  to 
the  plaintiffs,  reading  as  follows: 

••New  York,  June  4th,  1901. 
'•J.  G.  DruckUeb  &  Ck>.,  309  Broadway,  Manhattan.    Dear  Sirs : — Please  eir 
ter  our  order  for  the  following  tobaccos: 

'*50,000  lb&  Cavalla  at  not  over  22c.  per  lb. 
••25,000  lbs.  Ayasouluk  at  an  average  price  of  about  70c.  per  lb. 
••5,000  lbs.  Basma  at  from  26  to  QOc.  per  lb.,  according  to  quality. 
••Also,  for  immediate  delivery, 
•*2,500  lb&  Ayasouluk  at  about  75c  per  lb. 
•This  latter  being  the  lot  which  you  stated  to  the  writer  was  immediately 
available.  Yours  very  truly, 

••Universal  Tobacco  Gopapany, 
••B.  M.  Cole, 
-Asst.  Secy." 

The  controversy  between  these  parties  arises  out  of  the  first  two 
items  in  the  above  order.  Fulfillment  of  the  feame  as  to  the  Basma 
tobacco  was  not  insisted  upon,  and  the  2,500  pounds  of  Ayasouluk 
for  immediate  delivery  were  delivered  and  paid  for  by  the  defend- 
ant. The  plaintiffs,  in  execution  of  this  order,  purchased  and  im- 
ported from  Turkey  500  bales,  containing  59,101  pounds,  of  Cavalla 
tobacco,  and  254  bales,  containing  28,129^  pounds  Ayasouluk. 
The  Cavalla  tobacco  arrived  at  the  port  of  New  York  on  October 
6,  1901,  and  the  Ayasouluk  tobacco  on  the  next  day.  The  duty  im- 
posed by  the  United  States  government  upon  these  goods  was  35 
cents  per  pound.  On  arrival  the  tobacco  was  put  into  the  bonded 
warehouse  of  William  H.  Dumont  &  Co.,  by  agreement  between 
the  parties,  the  warehouse  entries  being  made  by  the  plaintiffs 
through  their  brokers.  On  the  15th  of  October  the  defendant  was 
informed  that  all  of  the  tobacco  was  in  the  bonded  warehouse.  Mr. 
Judkins,  manager  of  the  leaf  tobacco  branch  of  the  defendant's 
business,  directed  the  plaintiffs  to  send  ten  bales  of  the  Cavalla 
and  five  bales  of  the  Ayasouluk  tobacco  to  the  defendant's  factory. 
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The  plaintiffs  complied  with  the  order,  and  sent  the  fifteen  bales  as 
requested,  selecting  a  sample  of  the  different-sized  leaf  in  the  five- 
bale  lot,  which  represented  the  different  grades  of  Ayasouluk  to- 
bacco. The  Cavalla  was  of  a  single  grade,  and  the  ten  bales  from 
it  were  taken  at  random.  Withdrawal  entries  were  executed  for 
these  fifteen  bales  of  tobacco,  and  the  defendant  received  the  same, 
and  paid  the  customs  duties,  which  amounted  to  $611.25.  On  Octo- 
ber 29th  the  plaintiffs  sent  the  defendant  a  bill  of  the  Cavalla,  59,101 
pounds,  at  22  cents  per  pound  net,  and  at  the  same  time  sent  the 
defendant  an  order  for  the  tobacco  remaining  in  the  warehouse,  so 
that  the  defendant  could  withdraw  it  therefrom.  On  the  6th  of 
November  the  defendant's  president  met  Mr.  Drucklieb,  and  told 
him  that  he  had  not  expected  to  be  charged  top  price  for  the  to- 
bacco, and  after  some  talk  Drucklieb  agreed  to  reduce  the  price,  and 
the  next  day  sent  a  second  bill  to  the  defendant,  charging  21  cents 
per  pound  net  for  the  Cavalla,  and  offering  to  go  with  Mr.  Judkins 
to  the  warehouse  and  take  samples  of  all  the  tobacco  there.  On 
the  7th  of  November,  1901,  the  plaintiffs  saw  Mr.  Judkins,  and  had 
a  conversation  with  him  concerning  seventeen  bales  of  the  Ayasou- 
luk protomana,  or  large  leaf  tobacco,  which  was  the  lowest  grade  of 
that  class.  The  defendant  did  not  want  to  take  that,  and  thereupon 
the  plaintiffs  stated  that  the  defendant  could  have  it  at  30  cents  per 
pound,  or  that  the  plaintiffs  would  keep  it  at  that  price.  Judkins 
thereupon  said  he  would  keep  it  himself  at  that  price;  "Make 
separate  bill  out,  and  I  will  keep  those  myself."  Drucklieb  then 
said  the  other  Ayasouluk  would  be  60  cents  per  pound.  Two  days 
after  this  conversation,  the  plaintiffs  obtained  the  official  weight  of 
the  Ayasouluk  tobacco,  showing  28,129^  pounds  net.  Two  sepa- 
rate bills  were  made  out  therefor,  one  for  17  bales  and  the  other  for 
the  remaining  232  bales,  pursuant  to  the  conversation  with  Jud- 
kins. On  the  11th  of  November,  the  plaintiffs  testified,  Mr.  Cole 
called  them  up  by  telephone,  and  said :'  "I  want  you  to  send  us,  as 
quick  as  possible,  about  a  dozen  withdrawal  blanks  for  the  with- 
drawal of  our  tobacco  from  the  warehouse."  The  plaintiffs  imme- 
diately procured  the  sheets  and  sent  them  to  the  defendant,  and  it 
retained  the  same.  After  the  order  and  withdrawal  receipts  for  all 
the  tobacco  had  been  delivered  by  the  plaintiffs  to  the  defendant, 
'and,  although  the  prices  of  the  tobacco  had  been  before  that  time 
apparently  arranged,  after  considerable  negotiation  and  discussion, 
-the  defendant  again  raised  the  question  as  to  price ;  and  the  plain- 
tiffs, as  they  claim,  for  the  purpose  of  avoiding  controversy  and  a 
lawsuit  over  the  tobacco,  wrote  under  date  of  December  5,  1901 : 

"Complying  with  your  request  for  a  written  proposal  from  us  In  regard 
to  the  754  bales  of  tobacco  we  submit  that  we  are  willing  to  accept  the  follow- 
ing prices : 

254  bales  Ayasouluk  at  .45  per  lb. 
and  500     **     Cavalla     at  .20    "     " 

"We  also  enclose  our  statement  covering  sales  outside  of  the  above  754  bales 
and  should  be  glad  to  receive  your  check.  All  of  the  items  appearing  on  this 
statement  represent  goods  sold  on  cash  terms  and  should  have  been  paid  before 
this." 


Digitized  by 


Google 


7S0  94  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

and  128  New  York  State  Reporter 

To  this  letter  the  defendant  replied : 

''Answering  yonr  letter  of  the  6th  Inst.,  we  are  unwilling  to  purchase  the 
754  bales  of  tobacco  at  the  prices  Indicated. 

"The  tobacco  in  question  is  not  of  the  character  covered  by  our  orders,  and 
furthermore,  you  first  billed  to  us  at  60c.  and  22c.  stock  which  yon  now  offer 
at  45c.  and  20c.  and  even  the  latter  figures  are  above  the  market  value  for 
such  grades. 

"The  sample  bales  of  this  lot  which  you  sent  to  our  factory  are  held  subject 
to  your  order.    Kindly  send  for  them  as  promptly  as  practicable. 

"Respecting  the  other  items  to  which  you  refer,  we  enclose  check  as  per 
statement" 

The  defendant  did  not  return  with  this  letter  the  weight  lists, 
the  bills,  the  orders  on  the  warehousemen,  and  the  signed  with- 
drawal entries  for  consumption. 

The  facts,  as  above  stated,  are  fairly  to  be  derived  from  the  tes- 
timony offered  on  the  part  of  the  plaintiffs,  and  the  finding  of  the 
jury  in  their  favor  must  be  deemed  to  have  established  that  such 
was  the  relation  between  the  parties  and  their  status  at  the  time  of 
the  commencement  of  this  action.  The  testimony  upon  the  part 
of  the  defendant  put  in  issue  every  substantial  element  made  by  the 
case  of  the  plaintiffs.  A  question  of  fact  was  thus  presented  for 
determination  by  the  jury,  and  the  verdict  in  favor  of  the  plaintiffs 
is  abundantly  established  by  the  evidence.  The  written  order  for 
the  tobacco  was  in  every  substantive  respect  an  executory  contract 
of  purchase  and  sale.  Anderson  v.  Read,  106  N.  Y.  333,  13  N.  E. 
292.  The  contract  contemplated  the  purchase  of  the  tobacco  in 
Turkey,  and  the  conditions  which  were  shown  to  exist  surrounding 
the  execution  of  the  contract  clearly  indicate  that  accuracy  as  to 
quality  and  price  could  not  be  definitely  known  until  the  tobacco 
was  obtained,  and  for  this  reason  the  contract  as  to  price  was  left 
somewhat  indefinite,  and  was  evidently  to  be  determined  by  the 
parties  upon  the  arrival  of  the  tobacco,  when,  within  the  reasonable 
range  of  the  terms  fixed  by  the  order,  the  prices  would  be  agreed 
upon.  The  order  bound  the  plaintiffs  to  furnish  tobacco  of  the 
kind  and  quality  which  would,  at  a  reasonable  price,  approximately 
be  worth  in  the  city  of  New  York  the  prices  specified  in  the  order. 
The  defendant,  upon  the  arrival  of  the  tobacco  at  the  port  of  New 
York,  became  bound  to  accept  and  pay  for  the  tobacco  tendered  if 
it  was  in  substantial  compliance  w^ith  the  terms  of  the  order.  It 
had  a  right  to  an  opportunity  to  inspect  the  same  in  order  to  de- 
termine that  it  was  of  the  quality  ordered,  and  that  the  prices  placed 
thereon  were  the  reasonable  value  of  the  tobacco,  having  regard  to 
the  terms  of  the  order.  The  plaintiffs  could  not  compel  an  accept- 
ance of  tobacco  which  did  not  in  quality  and  in  price  approximate 
to  the  description  of  the  same  as  contained  in  the  order;  neither 
could  the  defendant  refuse  to  accept  and  pay  a  reasonable  price  if 
the  tobacco  as  tendered  as  to  quality  and  price  answered  the  terms 
of  the  order.  The  defendant  was  bound  to  determine  as  to  quality 
and  price  within  a  reasonable  time  after  its  arrival  and  opportunity 
for  inspection.  When  the  plaintiffs  tendered  the  tobacco  and  fixed 
the  price,  the  conditions  being  complied  with,  the  defendant  became 
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bound  to  accept  the  same  and  pay  the  reasonable  price  therefor. 
The  evidence  justified  the  conclusion  that  such  reasonable  oppor- 
tunity for  inspection  was  given;  that  the  quality  of  the  tobacco 
fairly  complied  with  the  terms  of  the  order,  j^nd  that  the  price,s 
placed  thereon  were  its  reasonable  value  in  the  city  of  New  York. 
These  facts  existing,  and  the  plaintiffs  having  tendered  delivery  of 
the  tobacco,  and  the  defendant  having  received  and  retained  a  part 
without  objection,  and  having  the  muniments  of  title  in  its  posses- 
sion, sufficient  appeared  from  which  the  jury  were  authorized  to 
find  that  the  tobacco  had  been  accepted  by  the  defendant,  and  that 
it  became  obligated  to  pay  therefor  (Rohde  v.  Thwaites,  6  Barn  & 
Cres.  181 ;  Hankins  v.  Baker,  46  N.  Y.  666)  ;  and  the  defendant  can- 
not be  heard  thereafter  to  object  either  to  the  quality  of  the  com- 
modity or  its  price  (McCormick  v.  Sarson,  45  N.  Y.  266,  6  Am.  Rep. 
80;  Carr  v.  Sullivan,  68  Hun,  246,  22  N.  Y.  Supp.  972). 

The  jury  were  authorized  to  find  upon  the  evidence  that  at  the 
time  when  the  question  was  raised  by  the  defendant  as  to  the  price 
of  the  tobacco,  after  there  had  been  delivery  of  the  16  bales,  which 
had  been  retained  for  nearly  two  months,  and  after  the  defendant 
had  asked  for  and  received  the  withdrawal  orders  under  the  claim 
that  it  was  their  tobacco,  that  it  had  accepted  the  same,  it  could  not 
then  repudiate  the  sale,  and,  under  pretense  of  negotiating  as  to 
price,  create  a  new  contract,  which  ignored  and  disavowed  the  ful- 
fillment of  the  old  one.  The  offer  by  the  plaintiffs  of  a  reduced 
price  for  the  tobacco,  under  these  circumstances,  amounted  to  noth- 
ing more  than  an  offer  of  settlement  of  the  claim  and  liability  which 
had  already  become  fixed.  It  did  not  create  a  new  contract,  nor 
could  the  defendant  by  rejection  of  the  offer  defeat  its  liability  to 
pay  for  the  tobacco  a  reasonable  price.  This  question,  at  least,  un- 
der the  evidence,  became  one  of  fact  for  the  jury,  and  their  deter- 
mination in  favor  of  the  plaintiffs  settles  the  question  of  the  de- 
fendant's liability. 

The  court  submitted  the  case  to  the  jury  under  a  very  stringent 
v'ule,  more  favorable  to  the  defendant  than  to  which  it  was  entitled, 
it  charged  that,  before  a  recovery  could  be  had,  the  defendant  must 
have  accepted  a  delivery  of  the  tobacco ;  that  such  acceptance  was 
not  to  be  derived  from  a  consideration  of  the  delivery  of  the  orders 
of  withdrawal  and  muniments  of  title  solely  as  being  sufficient,  but 
that  they  must  find  from  all  the  circumstances  of  the  case  that  in 
Tact  the  defendant  had  accepted  a  delivery  of  the  tobacco.  Cer- 
tainly the  defendant  could  not  ask  for  a  more  favorable  charge  upon 
the  question  at  issue.  The  defendant  contends,  however,  that  error 
was  committed  in  the  refusal  of  the  court  to  charge  "that,  if  the 
tobacco  tendered  was  a  larger  amount  than  the  defendant  ordered, 
the  defendant  was  entitled  to  reject  the  entire  amount  tendered." 
This  rule  might  have  been  invoked  had  the  defendant  at  any  time 
planted  itself  upon  such  ground.  But  nowhere  in  the  case,  either 
during  the  course  of  the  negotiations  or  in  the  letter  by  which  they 
finally  assumed  to  reject  the  tobacco  absolutely,  was  there  any  sug- 
gestion that  more  had  been  tendered  than  complied  with  the  terms 
of  the  contract,  or  more  than  they  were  required  to  take.    Under 
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such  circumstances  the  point  is  not  available.  Hayden  v.  Demets, 
63  N.  Y.  426. 

It  is  further  objected  by  the  defendant  that  error  was  committed 
in  refusing  to  charge  various  requests,  to  the  number  of  20,  to 
which  it  is  claimed  aft  exception  was  taken.  The  court  charged 
eight  specific  requests  presented  by  the  defendant.  Counsel  then 
said :  "I  will  take  an  exception  to  the  others.  I  understand  your 
honor  declined  to  charge  the  others.  The  Court:  I  decline  to 
charge  those  except  as  severally  charged."  The  jury  then  retired, 
when  counsel  for  the  defendant  took  some  exceptions  to  the  charge, 
and  then  stated  that  he  excepted  to  the  refusal  to  charge  11  other 
requests,  which  apparently  were  not  read.  Counsel  for  the  plain- 
tiffs thereupon  stated:  "I  understood  that  those  you  did  not  ask 
the  court  to  charge  you  withdrew."  To  which  the  counsel  for  the 
defendant  replied:  *'No;  the  court  said  he  refused  to  charge  those 
except  as  specifically  charged.  The  Court:  If  you  want  me  to 
charge  any  of  those,  I  will  send  for  the  jury  and  charge  them."  To 
this  offer  the  defendant  made  no  response,  and  did  not  request  that 
the  jury  be  brought  back.  No  question  was  raised  by  this  pro- 
ceeding, and  the  exception  is  not  available.  Huerzeler  v.  C.  C.  T. 
R.  R.  Co.,  139  N.  Y.  490,  34  N.  E.  1101.  The  counsel,  as  he  had 
an  opportunity  to  have  the  jury  recalled  and  the  requests  charged, 
and  did  not  avail  himself  of  such  offer,  must  be  deemed  to  have 
waived  whatever  right  he  had  with  respect  thereto.  In  addition, 
the  charge  as  made  covered  the  issues  and  presented  all  the  ques- 
tions to  which  the  defendant  was  entitled. 

It  follows  that  the  judgment  and  order  should  be  affirmed,  with 
costs.    All  concur;  INGRAHAM,  J.,  in  result* 


PRESTON  V.  BRINLEY  et  al. 

(Supreme  Ck)urt,  AppeUate  Division,  First  Department    July  7,  1905.) 

Building  Associations— I nsolvbncy—Fobeclosubb  of  Mobtgaqe— Fines. 

Neither  the  bond  nor  mortgage  given  by  a  borrowing  stockholder  to  a 
building  association  stated  that  the  mortgage  was  security  for  any  fines 
that  might  be  imposed,  but  there  was  a  clause  that  all  payments  to  be 
made  by  the  borrower  should  be  conditioned  on  the  by-laws  of  the  corpora- 
tion ;  and  the  stock  certificates  specified  that,  on  default  of  payment  un- 
der the  by-laws,  certain  fines,  should  be  imposed,  but  the  mortgage  men- 
tioned "dues,"  "interest,"  "taxes,"  and  ^'assessments."  Subsequently  the 
borrower  turned  over  to  the  corporation  the  rents  of  the  premises,  but  in 
the  account  of  the  receipts  and  application  of  the  rents  the  corporation 
did  not  apply  any  of  the  moneys  received  to  the  payment  of  fines.  Held, 
in  a  suit  to  foreclose  the  mortgage  by  the  receiver  of  the  insolvent  cor> 
poration,  that  the  fines  imposed  could  not  be  so  collected. 

Appeal  from  Special  Term,  New  York  County. 

Suit  by  Charles  M.  Preston,  as  receiver  of  the  New  York  Build- 
ing Loan  Banking  Company,  against  Caroline  Brinley  and  others. 
From  a  judgment  directing  the  foreclosure  of  a  mortgage,  etc.,  de- 
fendants appeal.     Modified  and  affirmed. 

Argued  before  O'BRIEN,  P.  J.,  and  HATCH,  McLAUGHLIN, 
PATTERSON,  and  INGRAHAM,  JJ.  .    ^^^,  ^ 
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Alfred  R.  Page,  for  appellants. 
Charles  W.  Dayton,  for  respondent. 

McLaughlin,  J.  On  the  SOth  of  March,  1899,  the  defendant 
Brinley  was  the  owner  of  certain  real  estate  in  the  city  of  New 
York,  upon  which  there  was  a  mortgage  of  $83,000.  She  desired 
an  additional  loan  of  $S,000,  and  applied  to  the  plaintiff  corporation 
for  membership,  and  made  a  premium  bid  of  $21,840  in  stock  for 
the  loan  of  $91,0U0  which  she  required.  The  result  of  her  applica- 
tion was  that  the  corporation  accepted  her  as  a  member,  and,  in- 
stead of  advancing  the  $83,000  necessary  to  pay  off  the  prior  mort- 
gage, it  assumed  and  agreed  to  pay  the  same,  and  ^advance  in  cash 
the  $8,000  required.  It  issued  to  her  its  stock  to  the  amount  of 
910  shares,  of  the  par  value  of  $100  each,  representing  the  prior 
mortgage  and  the  cash  advanced,  and  218.4  shares,  representing  the 
$21,840  which  she  had  bid  as  a  premium  for  the  loan.  To  secure 
the  payment  of  such  sum  she  gave  her  bond  to  the  corporation,  se- 
cured by  a  mortgage  upon  such  real  estate,  for  $112,840,  by  which 
she  agreed  to  pay  the  sum  of  $705.25  per  month — made  up  of 
$113.76  dues  on  910  shares  of  regular  stock  at  12^  cents  each,  $27.30 
dues  on  218.4  shares  premium  stock,  $455  interest  on  $91,000,  the 
amount  of  the  prior  mortgage  and  the  $8,000  advanced,  and  $109.20 
interest  on  the  premium  of  $21,840.  The  premiirm  was  not  paid  in 
monthly  installments  as  such,  bu*  the  stock  representing  it  was 
treated  in  precisely  the  same  manner  as  the  balance  of  the  stock 
issued  upon  the  application  for  the  loan,  and  interest  at  the  rate  of  6 
per  cent,  was  agreed  to  be  paid  upon  the  principal  sum  of  the  mort- 
gage. As  additional  collateral  security  for  the  payment  of  the 
sum  agreed  to  be  paid,  she  assigned  to  the  corporation  all  of  the 
stock  for  which  she  had  subscribed,  and  upon  which  she  thereafter 
made  partial  payments.  She  failed  and  neglected,  however,  to 
make  the  payment  due  under  the  mortgage  on  January  1,  1903, 
and  in  July  following  the  corporation  declared  the  whole  sum  due 
under  a  default  clause  in  the  mortgage,  and  began  foreclosure. 
During  the  pendency  of  the  action,  and  on  the  24th  of  February, 
1904,  judgment  was  entered  dissolving  the  corporation  and  appoint- 
ing the  plaintiff  a  permanent  receiver  thereof,  and  he  was  subse- 
quently substituted  as  the  party  plaintiff  herein. 

At  the  trial  the  facts  were  stipulated,  and  by  such  stipulation  it 
appeared  that  no  part  of  the  principal  of  the  prior  mortgage  for 
$83,000  had  been  paid,  but  that  the  corporation  had  paid  out,  on 
account  of  its  mortgage,  $4,405.69  for  taxes  ..nd  insurance,  $18,- 
957.57  for  interest  on  the  $83,000  mortgage,  and  had  also  advanced 
the  $8,000  above  mentioned ;  that  she  had  paid  to  the  corporation, 
after  the  execution  of  the  mortgage,  in  interest  and  stock  dues,  the 
sum  of  $8,654.99 ;  that  one  of  the  by-laws  of  the  corporation  (article 
35)  provided  that  any  member  failing  to  pay  his  monthly  dues  or 
interest  on  shares  such  as  the  defendant  Brinley  subscribed  for,  on 
or  before  the  third  business  day  of  each  month,  in  advance,  should 
be  subject  to  and  pay  a  fine  of  5  cents  per  share;  that  by  reason 
of  defendant  Brinley 's  default,  under  this  by-law,  ^^^  fine^ijnj^^^^^^ 
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upon  her  amounted  to  $2,595.32,  which  sum  the  trial  court  added  to 
the  other  sums  found  due  under  the  mortgage. 

The  plaintiff  contended  upon  the  trial  that,  in  computing  the 
amount  due  upon  the  mortgage,  either  the  whole  amount  of  pre- 
mium and  fines,  or  else  a  proportionate  amount  of  the  premium, 
together  with  the  fines,  should  be  charged.  The  defendant  Brin- 
ley  contended  that  the  fines  were  not  secured  by  the  mortgage, 
and  that  she  should  have  credit  for  all  payments  of  dues  and  in- 
terest on  her  premium  stock,  which  was  for  all  dues  paid  on  the 
stock  issued  to  represent  the  first  mortgage,  of  $83,000,  on  the 
theory  that,  the  corporation  being  insolvent  and  unable  to  carry 
out  its  agreement  to  pay  off  that  mortgage,  the  consideration  for 
the  premium  of  the  stock  represented  by  that  sum  had  failed.  The 
trial  court  held  that  the  mortgagor  should  be  charged  with  a  pro- 
portionate amount  of  the  premiums  on  all  of  the  stock,  together 
with  the  fines,  and  that  there  was  due  the  plaintiff — adopting  this 
method  of  computation— the  sum  of  $27,979.82,  of  which  $2,595.32 
represented  fines,  for  which  amount  judgment  of  foreclosure  and 
sale  was  directed.  The  appellants  challenge  the  correctness  of  the 
conclusion  thus  reached. 

I  am  of  the  opinion  that  the  fines  werfe  not  secured  by  the  mort- 
gage, and  to  this  extent  the  judgment  is  erroneous,  but  in  all  other 
respects  the  method  of  computation  adopted  by  the  trial  court  was 
as  favorable  to  the  appellants  as  could  be  demanded. 

Turning  to  the  bond  and  mortgage,  it  will  be  found  that  neither 
of  them  expressly  states  that  it  is  given  to  secure  the  payment  of 
any  fines  which  may  be  imposed,  and  their  payment  is  sought  to  be 
made  a  lien,  even  against  subsequent  purchasers,  and  including  the 
same  in  the  judgment  of  foreclosure  justified,  under  a  clause  which 
provides  that  "all  payments  to  be  made  by  the  party  of  the  first 
part  *  *  *  shall  be  deemed  to  be  conditioned  upon  *  *  * 
the  by-laws  of  the  said  corporation,  although  the  same  may  not  be 
fully  expressed  herein,"  and  also  because  the  stock  certificates  speci- 
fied that,  upon  default  of  payment  in  the  manner  provided  in  the 
by-laws,  a  fine  of  five  cents  per  share  would  be  imposed.  If  the 
payment  of  such  fines  is  secured  by  the  mortgage,  it  is  only  by  an 
inference  to  be  drawn,  because  there  is  no  language  expressed  there- 
in which  justifies  such  a  result. 

The  complicated  manner  in  which  building  loan  associations 
have  heretofore  conducted  their  business  has  given  rise — especially 
when  they  have  become  insolvent — to  no  little  confusion  as  to  the 
legal  principle  to  be  applied  where  the  foreclosure  of  a  mortgage 
given  by  a  member  to  secure  a  loan  is  sought.  The  relation  exist- 
ing between  such  corporations  and  a  borrowing  member  is  not, 
strictly  speaking,  the  same  as  that  which  exists  between  an  or- 
dinary debtor  arid  creditor.  When  a  person  becomes  a  member  of 
such  association  for  the  purpose  of  borrowing  money,  and  sub- 
scribes for  stock  to  the  amount  of  his  loan,  he  becomes  not  only  a 
borrower,  but  also  an  investor,  and  in  the  latter  capacity  has  an  in- 
terest in  the  profits  realized  by  the  corporation  out  of  the  loan  pro- 
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portionate  to  his  stock.  The  premium  is  a  bonus  charged  to  a 
member  wishing  to  borrow  for  the  privilege  of  anticipating  the  ulti- 
mate value  of  his  stock  by  obtaining  the  immediate  use  of  the 
money  his  stock  will  be  worth  at  the  end  of  the  period  contemplated 
by  the  parties  to  the  transaction.  6  Cyc.  147;  Curtis  v.  Granite 
State  Provident  Ass'n,  69  Conn.  6,  36  Atl.  1023,  61  Am.  St.  Rep. 
17.  His  membership  gives  him  the  advantage  of  making  gradual 
deferred  payments,  and  he  is  at  all  times  a  shareholder,  subject  to 
be  affected  by  the  success  or  failure  of  the  company.  He  is  en- 
titled to  share  in  the  profits,  and  obligated  to  pay  his  share  of  the 
losses.  If  the  corporatiop  becomes  insolvent,  as  in  the  present 
case,  he  is  obligated  to  bear  his  proportionate  loss  with  other  stock- 
holders similarly  situated.  While  it  is  true  the  insolvency  of  the 
corporation,  in  a  sense,  works  a  destruction  of  the  contract,  his  ob- 
ligation, nevertheless,  as  mortgagor,  still  remains,  and  he  must  pay 
what  he  has  agreed  to.  If  the  assets  of  the  insolvent  corporation 
are  sufficient  to  reimburse  him  for  what  he  has  paid  on  his  stock, 
he  is  without  loss,  but,  if  they  are  not,  he  must  lose  in  proportion 
to  other  investors.  It  is  only  in  this  way  that  justice  can  be  done 
to  all  persons  situated  as  he  is.  If  this  be  true,  then  it  necessarily 
follows  that  his  rights  cannot  be  adjusted  on  the  foreclosure  of  his 
mortgage,  and  for  the  reason  that  it  cannot  then  be  determined 
with  any  degree  of  certainty  what  the  assets  of  the  corporation 
are,  or  whether  they  will  be  sufficient  to  pay  stockholders  in  full, 
or  only  a  proportionate  part.  Hall  v.  Stowell,  75  App.  Div.  21,  77 
N.  Y,  Supp.  953 ;  Riggs  v.  Carter,  77  App.  Div,  580,  79  N.  Y.  Supp. 
177 ;  Roberts  v.  Cronk,  94  App.  Div.  171,  88  N.  Y.  Supp.  103.  The 
only  authority  which  I  have  been  able  to  discover,  suggesting  that 
a  deduction  should  be  made  from  the  amount  found  due  on  the 
mortgage  by  estimating  dividends  thereafter  to  be  made,  is  Breed 
V.  Ruoff,  54  App.  Div.  142,  66  N.  Y.  Supp.  422,  and  this  doctrine 
seems  to  have  been  repudiated  in  Breed  v.  Ruoff,  173  N.  Y.  340, 
66  N.  E.  5. 

To  allow  the  defendant  Brinley,  by  way  of  reduction  of  the 
amount  found  due  upon  her  mortgage,  what  she  has  paid  to  the  as- 
sociation in  dues,  interest,  or  premium,  would  give  her  a  preference 
over  other  stockholders,  who  might  eventually  be  compelled  to 
take  a  less  percentage  on  their  claims  than  she  would  thus  receive. 
Hannon  v.  Cobb,  49  App.  Div.  480,  63  N.  Y.  Supp.  738.  The  trial 
court,  however,  did  allow  her  what  is  denominated  a  proportionate 
amount  of  the  dues  paid  upon  her  stock.  Of  this  the  plaintiff  does 
not  complain,  and,  if  the  defendant  has  received  more  than  she  is 
entitled  to  in  that  respect,  she  ought  not  to  complain. 

The  case  of  Riggs  v.  Carter,  supra,  upon  which  the  trial  court  re- 
lied in  including  the  fines  as  a  part  of  the  amount  due,  is  not  in 
point.  That  case  is  clearly  distinguishable  from  this.  There  it  was 
said  that  the  mortgage  contained  an  express  provision  for  the  pay- 
ment "of  all  fines  which  may  be  imposed  by  said  association  for 
default  in  payment  of  said  interest,  premium,  and  dues."  So,  too, 
did  the  mortgage  considered  in  Roberts  v.  Cronk,  supra.     Fines 
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may  be  deemed  a  part  of  the  money  to  grow  due  upon  a  mortgage 
if  the  parties  have  so  agreed.  Concordia  Savings  &  Aid  Associa- 
tion V.  Read,  93  N.  Y.  474.  Here  ''dues,"  "interest,"  "taxes,"  and 
"assessments"  are  specifically  mentioned  in  both  the  bond  and 
mortgage,  and  penalties  are  prescribed  for  their  nonpayment,  but 
nothing  is  specifically  said  as  to  fines,  and  the  most  that  can  be 
claimed  is  that  the  same  are  included  because  a  reference  is  made 
to  the  by-laws  regarding  the  payments.  In  the  application  for 
membership,  too,  nothing  was  specifically  said  as  to  fines.  In  the 
agreement  which  was  made  after  the  execution  of  the  mortgage,  by 
which  the  defendant  Brinley  turned  over  to  the  corporation  the 
rents  of  the  premises  upon  which  the  mortgage  was  given,  nothing 
was  said  with  respect  to  the  payment  of  fines,  and  some  of  which, 
at  least,  must  at  that  time  have  been  due,  because  there  had  been  a 
default  under  the  mortgage.  Nor  in  the  account  of  the  receipts 
and  application  of  the  rents  did  the  corporation  apply  any  of  the 
moneys  received  to  the  payment  of  fines,  the  inference  being  at 
least  that  it  did  not  consider  the  same  applicable  to  such  payment. 
To  hold  that  the  mortgage  covers  the  fines,  there  must  be  spelled 
into  it  a  provision  which  is  not  expressly  found  therein.  This  can- 
not be  done,  because,  if  there  is  any  uncertainty  or  ambiguity  in 
the  terms  of  the  mortgage,  a  construction  must  be  adopted  which 
is  most  favorable  to  the  borrower.  I  do  not  think  that  fines  im- 
posed by  an  association  upon  its  members  for  default  in  the  pay- 
ment of  dues  and  interest  can  be  collected  by  foreclosure  of  a  mort- 
gage given  to  secure  the  payment  of  the  sum  borrowed  or  of  dues 
and  interest,  unless  the  parties  have  expressly  agreed  that  such 
fines  may  be  so  collected.  Bowen  v.  Lincoln  Building  &  Loan 
Ass'n,  51  N.  J.  Eq.  272,  28  Atl.  67;  Hamilton  Building  Ass'n  v. 
Reynolds,  5  Duer,  671.  The  fines  are  imposed  as  a  penalty,  and, 
before  collection  can  be  made,  a  clear  legal  right  thereto  must  be 
made  to  appear.  That  was  a  part  of  the  discipline  of  the  associa- 
tion towards  its  members.  If  the  original  mortgagor  had  continued 
to  be  the  owner  of  the  mortgaged  premises,  there  might  possibly 
be  some  reason  for  saying  the  fines  should  become  a  part  of  the 
amount  found  due  on  the  mortgage;  but  she  has  transferred  it  to 
the  defendant  Knapp,  who  is  now  the  owner  of  the  equity  of  re- 
demption. The  purchaser  had  a  right  to  rely  upon  the  strict  terms 
of  the  mortgage  in  making  her  purchase,  and  there  is  no  evidence 
that  she  had  any  knowledge  that  fines  had  accumulated  which  were 
chargeable  upon  the  property  purchased,  or  that  she  acquiesced  in 
their  so  being  made  a  charge. 

I  am  of  the  opinion,  therefore,  that  the  fines  were  not  properly 
chargeable  as  a  part  of  the  principal,  and  that  the  judgment  ap- 
pealed from  should  be  modified  by  deducting  from  the  amount 
found  due  $2,595.32,  and  as  so  modified  the  judgment  should  be 
affirmed,  with  costs  to  the  appellants,  to  be  deducted  from  the 
amount  of  the  judgment.    All  concur. 
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BRESLOW  V.  SOUTHERN  TIER  MASONIC  RELIEF  ASS*N. 
(Supreme  Court,  Appellate  Division,  Fourth  Department    July  6,  1905.) 

1.  Beivbficial  Associations— Amendment  of  Bt-Laws— Subbendeb  of  Old 

Cebtificates. 

A  member  of  a  beneficial  association,  who,  after  the  amendment  of  the 
by-laws  in  force  at  the  time  he  Joined,  surrendered  his  original  certificate 
and  accepted  a  new  one,  thereby  submitted  to  the  amended  by-laws  then 
in  force. 

2.  Same— Actions  on  Certificate— Amount  of  Recovery. 

The  by-laws  of  a  beneficial  association  divided  the  members  into  classes, 
and  provided,  with  respect  to  one  class,  that  the  beneficiaries  of  the  mem- 
bers thereof  should  be  paid  the  sum  named  in  the  certificate,  of  such  part 
thereof  as  would  be  realized  by  one  assessment  of  the  members  of  that 
class.  The  amount  of  such  assessment  varied  according  to  the  ages  of 
the  members  and  the  sums  named  in  their  certificates.  Subsequently  the 
by-laws  were  amended  by  abolishing  the  classes,  and  a  uniform  rate  of 
assessment  and  dues  was  provided  for  all  members,  and  the  sum  to  be 
paid  upon  the  death  of  any  member  was  the  same  as  that  formerly  paid 
upon  the  death  of  a  member  of  the  class  in  question.  Later  the  by-laws 
were  again  amended  so  as  to  provide  for  a  uniform  rate  of  monthly  as- 
sessment, and  for  the  ascertainment  of  benefit  funds  on  the  basis  of  a  pro 
rata  division  of  the  net  proceeds  of  assessments  made  for  a  stipulated 
time.  Held  that,  whether  the  subsequent  by-laws  could  rightly  affect  the 
original  contract  of  a  member  of  the  class  in  question  or  not,  yet,  the 
classes  having  been  abolished,  and  there  being  no  way  to  ascertain  how 
much  the  beneficiary  would  be  entitled  to  under  the  original  contract,  the 
beneficiary  could  only  recover  the  amount  due  under  the  amended  by-laws. 

Spring,  J.,  dissenting. 

Appeal  from  Trial  Term,  Jefferson  County. 

Action  by  Sarah  Breslow  against  the  Southern  Tier  Masonic  Re- 
lief Association.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Argued  before  McLENXAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

Reynolds,  Stanchfield  &  Collin,  for  appellant. 
Brown,  Carlisle  &  Hugo,  for  respondent. 

WILLIAMS,  J.  The  judgment  should  be  reversed  on  questions 
of  law,  and  a  new  trial  granted,  with  costs  to  the  appellant  to  abide 
event. 

The  action  was  brought  to  recover  upon  a  certificate  of  member- 
ship issued  by  defendant  to  Simon  Breslow,  in  which  the  plaintiff, 
his  wife,  was  named  as  the  beneficiary.  The  certificate  was  for 
$2,000,  and  the  controversy  between  the  parties  is  as  to  the  amount 
of  the  recovery — whether  it  should  be  $432.16  and  interest,  or  $1,- 
558  and  interest.  This  question  involves  the  right  of  the  defend- 
ant to  change  its  by-laws  after  the  issue  of  the  certificate.  A  cer- 
tificate was  originally  issued  to  Breslow  October  13,  1879.  The 
by-laws  then  in  force  had  been  adopted  December  9,  1878.  These 
by-laws  were  amended  January  11,  1884,  and  thereafter,  and  April 
7,  1884,  Breslow  surrendered  his  original  certificate,  and  took  a 
new  one  in  place  thereof.     We  are  not,  therefore,  interested  in  the 
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by-laws  of  1878,  or  the  original  certificate  issued  to  Breslow  there- 
under. When  he  took  his  new  certificate  under  the  amended  by- 
laws of  1884,  he  submitted  to  the  by-laws  as  they  then  existed. 
This  action  is  brought  to  recover  on  the  certificate  of  1884,  and  no 
reference  is  made  in  the  complaint  to  the  by-laws  of  1878,  or  the 
certificate  of  1879  issued  thereunder.  Under  the  by-laws  of  1884, 
there  were  three  classes  of  members — first,  second,  and  A.  DiflFer- 
ent  terms  of  admission  were  provided  for  each  class,  different  meth- 
ods and  amounts  of  assessments  and  dues,  and  different  sums  as 
benefits.  Upon  the  death  of  a  member  of  the  first  class,  the  sum 
to  be  paid  was  $1  for  each  member  of  that  class,  not  exceeding 
v2,000.  •  Upon  the  death  of  a  member  of  the  second  class,  the  sum 
to  be  paid  was  $1  for  each  member  of  that  class,  and,  if  the  member 
belonged  to  both  the  first  and  second  classes,  the  sum  to  be  paid 
was  $1  for  each  member  of  both  classes,  not  to  exceed  $3,000. 
Upon  the  death  of  a  member  of  Class  A,  the  sum  to  be  paid  was  the 
sum  named  in  the  certificate,  or  the  part  thereof  that  would  be 
realized  by  one  assessment  of  the  members  of  Class  A.  The 
amount  of  such  assessment  varied  according  to  the  ages  of  the 
members  and  the  sums  named  in  their  certificates,  respectively.  It 
was  not  $1  for  each  member.  Breslow  was  a  member  of  Class  A. 
It  is  impossible  to  say  what  the  plaintiff  would  be  entitled  to,  un- 
der the  by-laws  then  existing,  because  the  classes  were  abolished 
some  years  prior  to  Breslow's  death ;  and  it  cannot  be  determined 
how  many  members  there  were  of  that  class,  or  what  amount  an 
assessment  of  such  members  would  realize.  January  11,  1886,  the 
by-laws  were  amended  by  abolishing  the  classes.  A  uniform  rate 
of  assessment  and  dues  of  all  the  members  was  provided  for,  and 
the  sum  to  be  paid  upon  the  death  of  any  member  was  the  same  as 
that  paid  upon  the  death  of  a  member  of  Class  A  under  the  by-laws 
of  1884.  January  11,  1892,  the  by-laws  were  again  amended,  so  as 
to  do  away  with  dues,  and  provide  for  a  uniform  rate  of  monthly 
assessment,  differing  from  those  of  the  by-laws  of  1884  and  1886. 
Upon  the  death  of  any  member,  the  amount  to  be  paid  to  his  ben- 
eficiary was  ascertained  as  follows :  At  the  expiration  of  each  two 
months,  the  assessments  for  such  months  (after  deducting  the  neces- 
sary running  expenses  of  the  association)  were  to  be  divided  pro 
rata  per  $1,000  of  insurance  of  those  dying  during  these  months, 
and  that  was  the  full  amount  payable  on  the  certificates ;  the 
amount  so  payable  in  no  event  to  exceed  the  amount  named  in  the 
certificate.  The  board  of  directors  might  order  the  payment  of  one 
or  more  death  claims  from  the  surplus  fund  whenever,  in  their  judg- 
ment, such  fund  would  warrant  it.  Under  these  by-laws  the 
amount  was  made  up  by  defendant  here,  viz. :  Breslow's  death  oc- 
curred April  18,  1903.  The  two  assessments  for  March  and  April, 
1903,  amounted  to  $2,514.66  and  $2,564.67;  total,  $5,079.33.  The 
expenses  for  the  two  months  were  $758.18  and  $851.74;  total,  $1,- 
609.92;  and,  deducting  this  from  the  assessments  for  the  two 
months,  there  was  a  net  amount  for  distribution  of  $3,469.41.  Dur- 
ing the  two  months  eight  members  died,  their  certificates  aggregat- 
ing $16,000.     Each  $1,000  of  insurance  was  therefore  entitled  to 

Digitized  by  CjOOQIC 


Sup.    Ct.)      BRE8LOW  y.  SOUTHERN  TIER  MASONIC  RELIEF  ASS'N,         781^ 

$216.08,  and  plaintiff's  $2,000  was  entitled  to  $432.16.  (There  seems 
to  be  a  slight  mistake  in  these  figures.  They  should  be  $216.81 
and  $433.62.     But  we  leave  them  as  the  defendant  has  stated  them.) 

The  judgment,  as  awarded,  was  evidently  based  upon  the  theory 
that  the  plaintiff  was  entitled  to  have  an  assessment  made  for  her 
benefit  of  $1  upon  each  member  of  the  association  at  the  time  of 
Breslow's  death,  which  would  amount  to  $1,558.  Such  right  might 
exist  under  the  by-laws  of  1878,  though  it  is  doubtful  if  the  assess- 
ment under  those  by-laws  would  not  be  confined  to  the  members 
of  the  first  class,  to  which  alone  Breslow  belonged.  But  Breslow 
surrendered  all  rights  under  those  by-laws  when  he  gave  up  his 
original  certificate,  and  took  the  certificate  of  1884,  upon  which  this 
action  was  brought.  The  by-laws  of  1884  were  then  in  force,  and 
the  most  the  plaintiff  can  claim  here  is  that  she  is  entitled  to  recover 
what  those  by-laws  would  give  her.  By  that  certificate  Breslow 
was  placed  in  Class  A.  The  assessments  for  that  class  were  not 
$1  for  each  member.  They  were  variable — dependent  upon  the 
ages  of  the  various  members,  and  the  sums  named  in  their  respec- 
tive certificates.  There  was  a  table  of  rates  annexed  to  section  62, 
a  reference  to  which  shows  that  the  assessments  ranged  from  13 
cents  to  $5.60,  and  they  were  confined  to  the  members  of  that  class, 
and  were  not  upon  all  the  members  of  the  association. 

Counsel  for  plaintiff,  in  their  brief,  quote  section  37  of  the  by- 
laws of  1884,  as  appHcable  to  Breslow.  This  is  an  error.  The 
application  and  certificate  both  make  him  a  member  of  Class  A, 
and  as  to  that  class  section  54  applies,  and  not  section  37. 

It  is  impossible  to  see  how,  under  the  by-laws  of  1884,  the  judg- 
ment appealed  from  can  be  sustained;  and  it  is  not  apparent,  in 
view  of  the  abolishing-  of  the  classes  by  the  amendment  of  1886, 
and  the  change  of  the  method  of  the  assessment,  and  the  manner 
of  arriving  at  the  amount  to  which  a  beneficiary  is  entitled  at  the 
death  of  a  member,  how  it  can  be  determined,  from  any  evidence  in 
the  record,  or  facts  found  by  the  court,  what  plaintiff  would  be 
entitled  to  under  the  by-laws  of  1884,  or  whether  the  amount  would 
be  greater  or  less  than  under  the  by-laws  of  1892— $432.16.  Fur- 
ther amendments  were  made  November  20,  1892,  and  March  20, 
1893,  but  they  excepted  all  certificates  issued  prior  to  November 
1,  1892,  and  left  them  subject  to  the  laws  as  they  existed  prior  to 
the  adoption  of  such  amendments.  The  amendments  of  1886  and 
January,  1892,  made  radical  changes  as  to  the  amounts  required  to 
be  paid  by  members  during  their  lives  for  assessments  and  dues, 
and  the  sums  to  which  their  beneficiaries  were  entitled  after  their 
deaths.  The  amounts  Breslow  was  required  to  pay  were  increased 
from  time  to  time  under  the  various  amendments,  and  he  paid  what- 
ever was  required  of  him,  and  was  a  member  in  good  standing  when 
he  died. 

Many  questions  of  fact  and  of  law  are  discussed  by  counsel,  bear- 
ing upon  the  question  of  the  validity  of  the  amendments  to  the  by- 
laws subsequent  to  1884,  so  far  as  they  affected  Breslow  and  his 
beneficiary,  the  plaintiff.  We  do  not  deem  it  necessary  to  discuss 
or  decide  those  questions. 
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The  judgment  appealed  from  was  founded  upon  an  erroneous 
basis — ^the  right  to  recover  an  amount  equal  to  an  assessment  of 
$1  upon  each  member  of  the  association  living  at  the  time  of  Bres- 
low's  death.  More  than  this,  there  is  no  basis  in  the  evidence  or 
the  findings  of  fact  by  the  court  for  fixing  any  amount  due  the  ben- 
eficiary under  the  by-laws  of  1884,  and  therefore  no  judgment  could 
be  awarded  in  excess  of  the  $432.16  conceded  by  the  defendant. 

The  judgment  should  therefore  be  reversed,  and  a  new  trial 
granted,  as  before  suggested. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  the  api)ellant  to 
abide  the  event,  upon  questions  of  law  only ;  the  facts  having  been  examined, 
and  no  error  found  therein.    All  concur,  except  SPRING,  J.,  who  dissents. 


DAVITT  V.  METROPOLITAN  ST.  RT.  CO. 

(Supreme  Ck)urt,  Appellate  Division,  First  Department.    July  7,  1905.) 

Mastbb  and  Servant— Pbbsonal  Injubies— Assuhftioit  of  Risk— Evidbncb 
—Sufficiency. 

In  an  action  by  a  servant  for  personul  injuries,  evidence  held  to  show 
that  plaintiff  had  assumed  the  risk  of  a  defective  ladder. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  John  Davitt  against  the  Metropolitan  Street  Railway 
Company.  From  a  judgment  for  plaintiff  and  from  an  order  deny- 
ing a  motion  for  a  new  trial,  defendant  appeals.     Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  HATCH,  McLAUGHUN, 
PATTERSON,  and  INGRAHAM,  JJ. 

Bayard  H.  Ames,  for  appellant. 
John  C.  Robinson,  for  respondent. 

INGRAHAM,  J.  The  plaintiff  was  employed  as  a  porter  in  a 
building  owned  and  used  by  the  defendant  on  Sixth  and  Seventh 
avenues  and  Fiftieth  and  Fifty-First  streets.  He  had  been  in  the 
employ  of  the  defendant  for  nine  years,  and  had  been  stationed  in 
this  building  for  about  six  years  before  the  accident.  Prior  to  the 
24th  day  of  April,  1902,  the  defendant  had  changed  its  motor  power 
from  cable  to  electricity,  and  a  truckman  employed  by  the  persons 
to  whom  the  defendant  had  sold  the  machinery  theretofore  used 
for  its  cable  was  engaged  in  removing  it  from  the  building.  There 
was  a  cellar  in  the  building,  to  which  there  were  two  stairways  50 
or  60  feet  apart  that  had  been  used  by  the  employes  of  the  defend- 
ant. The  truckmen  in  removing  this  machinery  had  broken  one 
of  the  stairways  leading  to  the  cellar,  and  some  of  their  employes 
had  placed  an  old  ladder,  that  had  been  about  the  building  for  some 
time,  in  this  opening.  The  superintendent  of  the  defendant  in 
charge  of  the  building  had  been  informed  that  the  stairway  was 
broken,  and  that  this  old  ladder  had  been  placed  in  the  opening, 
but  had  not  examined  it,  as  he  said  that  those  who  had  to  go  into 
the  cellar  could  use  the  other  stairway.  It  seems  that  none  of  the 
defendant's  employes  were  in  the  habit  of  going  into  the  cellar,  ex- 
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cept  the  plaintiff,  who  had  a  closet  there  in  which  he  kept  his  clothes 
and  some  tools  which  he  occasionally  used.  While  the  truckmen 
were  at  work  in  moving  this  old  machinery,  and  this  old  ladder  was 
in  the  opening,  the  plaintiff  was  instructed  by  the  defendant's 
superintendent  to  break  up  some  boxes,  and,  wishing  to  get  some 
tools  for  that  purpose,  he  started  to  go  to  the  cellar  and  get  them 
from  the  closet  that  he  used  there.  He  started  down  the  opening 
in  which  the  stairway  had  been  broken,  using  the  old  ladder  that 
had  been  placed  there  by  the  truckmen.  The  ladder  broke;  and  he 
fell,  sustaining  the  injuries  for  which  he  has  received  a  verdict. 

The  case  was  submitted  to  the  jury  upon  the  theory  that  the  de- 
fendant was  bound  to  provide  its  employes  with  a  safe  place  to 
work,  and  with  safe  appliances  to  do  the  work,  and  the  jury  was 
instructed  that,  if  the  defendant  was  negligent  in  the  performance 
of  its  duty,  the  plaintiff  was  entitled  to  a  verdict.  At  the  end  of 
.  the  testimony  the  defendant  moved  to  dismiss  the  complaint  on  the 
ground  that  no  negligence  was  shown  on  its  part,  and  upon  the  fur- 
ther ground  that  the  plaintiff  had  not  shown  his  own  freedom  from 
contributory  negligence.  This  motion  was  denied,  to  which  denial 
the  defendant  excepted.  The  plaintiff  testified  that  he  knew  that 
this  stairway  had  been  broken,  and  that  this  old  ladder,  that  had 
been  about  the  building  for  some  time,  had  been  placed  in  the 
opening  by  one  of  the  truckman's  men.  He  did"  not  testify  that  he 
did  not  know  of  the  other  stairway  that  was  not  broken,  and  which 
was  a  perfectly  safe  method  in  getting  to  the  cellar;  nor  did  he 
explain  why  he  did  not  use  the  unbroken  stairway  instead  of  the 
ladder.  He  was  not  directed  to  go  into  the  cellar,  and  it  was  not 
a  part  of  his  duty  to  go  there,  except  to  obtain  tools  to  do  the 
work  he  was  instructed  to  do.  There  was  no  evidence  that  the 
defendant  knew  that  he  had  tools  there,  or  that  to  perform  the 
work  he  was  directed  to  do  it  was  necessary  to  go  into  the  cellar. 
This  ladder  was  not  placed  in  this  opening  by  the  defendant  for 
the  use  of  its  employes ;  nor  did  the  defendant  have  any  reason  to 
suppose  that  its  employes  would  use  this  ladder,  which  had  been 
placed  in  this  opening  to  the  cellar  by  the  truckmen  for  their  own 
use  in  moving  the  old  machinery.  The  plaintiff  knew  as  much 
about  this  ladder  as  any  one.  He  knew  that  the  stairway  had  been 
broken,  and  that  the  ladder  had  not  been  placed  there  by  the  de- 
fendant; and  there  is  no  evidence  to  sustain  a  finding  that  this 
ladder  was  supplied  by  the  defendant  for  the  use  of  its  employes, 
or  that  they  were  justified  in  using  it  rather  than  the  stairway  that 
was  provided  to  furnish  access  to  the  cellar,  and  which  was  per- 
fectly safe.  I  think  it  clear  that  the  defendant  never  authorized 
the  use  of  this  ladder  by  its  employes,  and  that  plaintiff,  when  he 
assumed  to  use  it  with  the  knowledge  that  he  had  of  the  existing 
conditions,  assumed  the  risk  of  it  being  a  safe  means  of  access  to 
the  cellar,  and  that  the  defendant  was  not  liable  for  its  insufficiency. 

It  follows  that  the  complaint  should  have  been  dismissed,  and  the 
judgment  and  order  appealed  from  must  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  appellant  to  abide  the  event.  All  con- 
cur. 
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BOWSKY  V.  COSBY  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department    July  7,  1905.) 

Iktbbpleadeb— Substitution  of  Parties— Payment  of  Money  into  Coubt— 
Right  of  Plaintiff  to  be  Dischabged. 

Where,  in  an  action  for  interpleader,  plaintiff  paid  into  court  tLe 
amount  of  a  judgment  which  had  been  recovered  against  him  by  one  of 
the  parties  defendant,  and  was  adversely  claimed  by  the  other  party 
defendant  and  by  a  third  person,  who,  on  her  own  petition,  was  made 
party,  it  was  error  to  discontinue  the  action  as  to  plaintiff  and  substi- 
tute one  of  the  defendants  in  that  capacity  without  rendering  interlocu- 
tory Judgment  discharging  plaintiff  from  liability  on  accoimt  of  the  Judg- 
ment 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Max  Bowsky  against  Arthur  F.  Cosby,  as  receiver, 
and  another.  From  an  order  discontinuing  the  action  as  to  plain- 
tiff individually,  substituting  defendant  Cosby  as  plaintiff,  and  mak- 
ing Regina  Dittel,  an  infant,  party  defendant,  and  requiring  the 
substituted  plaintiff  to  serve  a  supplemental  complaint,  plaintiff  and 
defendant  Cosby  appeal.     Modified. 

Argued  before  O'BRIEN,  P.  L,  and  McLAUGHUN,  PATTER- 
SON, INGRAHAM,  and  LAUGHLIN,  JJ. 

William  L.  Mathot,  for  appellant  Bowsky. 
Harry  L.  Herzog,  for  appellant  Cosby. 
Nathaniel  Levy,  for  respondent. 

INGRAHAM,  J.  Both  the  plaintiff  and  the  defendant  Cosby 
appeal  from  this  order.  The  action  is  for  an  interpleader,  the  plain- 
tiff asking  to  pay  the  amount  of  a  judgment  recovered  against  him 
by  the  defendant  Hellen  Dittel  into  court  to  the  credit  of  this  ac- 
tion, and  upon  such  payment  the  defendants  to  be  enjoined  from 
enforcing  the  judgment.  The  complaint  alleges  that  the  defendant 
Cosby  had  been  appointed  a  receiver  of  the  property  of  Hellen  Dit- 
tel, the  judgment  creditor,  in  supplemental  proceeding  to  enforce 
that  judgment.  After  the  action  was  commenced,  upon  motion  of 
the  plaintiff  an  injunction  restraining  the  enforcement  of  this  judg- 
ment was  granted  upon  the  plaintiff  paying  the  amount  of  the  judg- 
ment, with  interest,  into  court,  to  the  credit  of  this  action.  Subse- 
quent to  the  entry  of  the  order  granting  this  injunction,  one  Regina 
Dittel,  an  infant,  presented  a  petition  alleging  that  this  judgment 
was  her  property,  and  asking  to  be  made  a  party  defendant  to  this 
action ;  whereupon  a  guardian  ad  litem  was  appointed  for  this  pe- 
titioner. The  defendants  Hellen  Dittel  and  Cosby,  as  receiver,  in- 
terposed answers,  the  receiver  claiming^  to  be  entitled  to  the  money 
paid  into  court,  and  the  defendant  Hellen  Dittel  claiming  that  the 
judgment  was  the  property  of  her  daughter,  Regina  Dittel;  and 
her  answer  demanded  an  affirmative  judgment  directing  that  the 
money  paid  into  court  to  the  credit  of  the  action  be  paid  to  Regina 
Dittel.  Upon  the  petition  of  Regina  Dittel  and  the  pleadings  ah 
order  was  obtained  requiring  the  plaintiff  and  the  defendant  Cosby 
to  show  cause  why  an  order  should  not  be  made  discontinuing  the 
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action  so  far  as  the  plaintiff  was  concerned,  and  dismissing  him 
from  the  action,  and  substituting  the  defendant  Cosby,  as  receiver, 
as  the  plaintiff,  and  makin|^  Regina  Dittel,  by  her  guardian  ad  litem, 
a  party  defendant,  and  this  motion  was  granted. 

Upon  the  pleadings  it  is  quite  evident  that  the  plaintiff  would  be 
entitled  to  an  interlocutory  judgment  discharging  him  from  liability 
to  the  defendants  upon  this  judgment,  and  requiring  them^  to  inter- 
plead as  between  themselves;  but  this  interlocutory  judgment 
should  be  directed  when  the  case  came  on  for  trial  at  Special  Term. 
I  think  that  the  court  was  justified  in  granting  the  application  of 
the  infant  Regina  Dittel  to  be  made  a  party  defendant  and  allow- 
ing her  to  interpose  her  claim  to  the  amount  of  money  paid  into 
court  by  the  plaintiff;  but  certainly  the  court  was  not  justified,, 
against  the  wish  of  the  plaintiff,  in  discontinuing  the  action  against 
him  without  the  usual  interlocutory  judgment  by  which  the  plain- 
tiff would  be  discharged  from  liability  to  the  defendants  on  account 
of  the  judgment,  and  by  which  the  injunction  restraining  the  de- 
fendants, or  either  of  them,  from  enforcing  the  judgment  against 
him,  would  be  made  permanent.  The  defendant  has,  in  effect,  paid 
this  judgment  by  depositing  the  money  into  court  to  the  credit  of 
this  action.  He  is  certainly  entitled  to  a  judgment  which  will  pro- 
tect him  from  any  further  attempt  by  any  of  the  parties  to  the  ac- 
tion to  enforce  the  judgment.  The  parties  to  this  action  having^  got 
the  plaintiff's  money,  the  plaintiff  was  entitled  to  have  the  judg- 
ment judicially  declared  paid,  and  entitled  to  a  judgment  to  that 
effect. 

The  order  appealed  from  should  therefore  be  modified  by  strik- 
ing out  all  of  its  provisions  except  that  making  Regina  Dittel  a 
party  defendant,  leaving  the  plaintiff  to  bring  the  action  on  for 
trial  at  Special  Term,  and  obtain  there  the  judgment  to  which  he 
is  entitled :  the  plaintiff  to  have  $10  costs  and  disbursements  of  this 
appeal.    All  concur. 


WALLACE  V.  TOWN  OF  NEW  ALBION. 

(Supreme  CX)urt,  Appellate  Division,  Fourth  Department.    July  6,  1905.) 

Bbidges— Action  fob  Injubies—Liabilitt. 

A  town  is  not  liable  for  injuries  cfiused  by  a  horse  taking  fright  at  a 
hole  in  a  bridge  belonging  to  tbe  town,  and  backing  the  vehicle  In  which 
plaintiff  was  riding  ofT  tbe  bridge,  where  the  bole  at  which  the  horse  be- 
came frightened  does  not  necessarily  interfere  with  the  passage  of  vehi- 
cles. 

Appeal  from  Trial  Term,  Cattaraugus  County. 

Action  by  Martha  S.  Wallace  against  the  town  of  New  Albion. 
From  a  judgment  in  favor  of  plaintiff,  defendant  appeals.  Re- 
versed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

J.  H.  Warring  and  J.  M.  Wilson,  for  appellant. 
M.  B.  Jewell  and  D.  E.  Powell,  for  respondent. 
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STOVER,  J.  The  action  is  one  for  negligence  in  failing  to  keep 
a  bridge,  including  its  approaches,  in  proper  repair.  The  plaintiff 
lived  on  a  farm,  and  on  the  afternoon  of  the  day  of  the  accident 
drove  to  a  neighboring  village,  and  on  her  return  crossed  a  bridge 
in  the  town  of  New  Albion,  spanning  what  is  known  as  "Mud 
Creek."  The  bridge  is  near  a  small  village,  and  is  an  iron  structure, 
18  feet  long,  16  feet  wide,  and  erected  16  feet  above  the  water. 
The  bridge  is  upon  a  grade.  At  the  time  of  the  accident  the  plain- 
tiff was  driving,  and  had  her  boy  and  a  neighbor's  girl  in  the 
vehicle.  She  went  upon  the  bridge,  and  as  they  passed  along  the 
horse  shied  at  a  hole,  and  then  commenced  to  back,  and  backed  off 
from  the  bridge,  and  over  the  side  of  the  approach.  The  hole  in 
the  bridge  was  about  14  by  18  inches,  and  was  on  the  southerly 
'  side,  about  20  feet  from  the  end  of  the  bridge.  This  hole  was 
caused  by  two  of  the  planks  slipping  from  their  place  towards  the 
northerly  side  of  the  bridge,  thus  leaving  a  hole  at  the  southerly 
side  of  the  bridge  of  about  the  dimensions  above  stated. 

The  court,  in  charging  the  jury,  used  the  following  language: 

"To  repeat,  the  claim  and  contention  on  the  part  of  this  plaintiff  is  that 
the  horse,  in  the  first  instance,  became  frightened  at  this  hole  in  the  bridge; 
that  in  consequence  of  that  fright  he  backed  from  the  bridge;  and  that,  in 
consequence  or  by  reason  of  the  fact  that  the  timber  had  been  removed,  that 
the  buggy  went  over  the  embankment;  whereas,  as  the  plaintiff  says  &nd 
urgues,  if  that  timber  had  been  left  in  its  place,  the  accident  would  not  have 
happened.    That  is  the  claim,  and  it  is  within  very  narrow  lines." 

Subsequently  the  defendant  asked  the  court  to  charge — 

"That  the  hole  in  the  edge  of  the  sixteen-foot  roadway,  caused  by  the  slip- 
ping of  the  planks,  was  not  such  a  defect  in  the  roadway  as,  according  to 
common  experience,  would  reasonably  be  expected  to  cause  fright  to  a  horse 
of  ordinary  gentleness  traveling  over  the  bridge,  and  that  the  plaintiff  cannot 
recover  if  the  horse  took  fright  at  such  hole." 

In  response  the  court  stated : 

"That  Is  the  very  gist  of  the  claim — that  the  fright  was  taken  at  the  hole. 
That  is  where  it  originated.    I  refuse  to  charge  in  that  language." 

Again  the  court  was  requested  to  charge  "that  the  hole  in  the 
bridge  was  not  such  a  defect  as  was  obviously  calculated  to  frighten 
horses."    This  was  also  refused,  and  an  exception  duly  taken. 

There  were  several  other  requests,  and  among  them  the  follow- 
ing: 

"That  if  two  independent  causes  of  fright  concurred,  which  may  have 
frightened  the  horse  (that  is,  the  hole  in  the  floor,  and  the  rattling  of  the 
loose  planking  upon  the  Poor  of  the  bridge),  for  one  of  which  causes  the 
defendant  would  not  be  liable,  then  it  is  Incumbent  upon  the  plaintiff  to  show 
affirmatively  that  the  horse  did  not  take  the  fright  from  the  cause  for  which 
the  defendant  is  not  liable. 

"By  the  Court :  Entirely  so.  For  instance,  if  the  hole  In  the  bridge,  which 
the  plaintiff  says  the  horse  looked  at  before  it  began  to  back —  If  that  was 
not  the  sole  cause  of  the  fright  of  the  horse  in  the  first  instance,  she  cannot 
recover." 

This  seems  to  have  been  settled  as  the  law  of  the  case  for,  upon 
a  further  request  that :  "If  it  may  have  been  the  rattling  of  the 
plank,  then  she  cannot  recover.    The  plaintiff  must  affirmatively 
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show  that  it  was  not  that  cause" — ^thc  court  stated :  "I  agree  with 
you  perfectly.  The  plaintiff  must  show  the  horse  took  fright  in  the 
first  instance  at  the  hole  in  the  bridge." 

There  was  another  request  to  charge,  namely: 

"That  if  it  Is  found  that  the  loose  planking  on  the  bridge  were  replaced 
and  put  back  in  their  places  on  the  Sunday  before  the  accident,  and  if  it  is 
also  found  that  after  such  repair,  and  before  the  accident,  the  defendant's 
commissioner  of  highways  had  no  actual  notice  of  the  existence  of  the  hole 
at  the  time  of  the  accident,  the  plaintiff  cannot  recover." 

The  court  refused  to  charge  in  the  language  requested,  but  did 
charge  generally  that  the  commissioner  was  bound  to  exercise  rea- 
sonable diligence  to  keep  the  bridge  in  order,  and,  if  he  failed  to 
do  so,  that  the  town  was  liable. 

The  accident  occurred  on  Friday,  and  there  was  evidence  tend- 
ing to  show  that  the  planking  in  the  bridge  had  been  replaced  on 
the  Sunday  before. 

We  think  the  defendant  was  entitled  to  the  instruction  with  ref- 
erence to  the  hole  in  the  bridge,  namely,  that  it  was,  as  matter  of 
law,  not  such  a  defect  as  would  render  the  town  liable.  Common 
experience  is  that  planks  of  a  bridge  will  at  times  become  loose, 
and  the  evidence  shows  that  the  carriageway  on  this  bridge  was  16 
feet  wide,  and  of  sufficient  width  to  permit  teams  to  pass  upon  the 
planking  of  the  bridge.  There  was  ample  room  for  people  passing 
as  the  plaintiff  was,  with  a  single  conveyance,  and  we  think  the 
theory  that  the  jury  might  find  that  that  was  such  a  defect  that  it 
would  obviously  tend  to  frighten  horses  is  not  correct.  A  town 
is  not  bound  to  look  out  and  prevent  all  possible  danger  of  fright 
to  all  sorts  of  horses  that  may  happen  to  be  on  its  highways  and 
bridges.  If  so,  it  may  be  said  that  a  particularly  sensitive  animal 
might  be  frightened  at  the  sight  of  the  water  over  the  edges  of  the 
bridge,  and  that,  in  order  to  protect  travelers  on  the  highways  who 
saw  fit  to  use  such  animals,  the  bridge  should  be  so  inclosed  and 
barricaded  that  the  surface  of  the  stream  could  not  be  seen.  Pre- 
sumably, people  driving  upon  a  bridge  of  this  character  would  see 
any  defect  such  as  here  existed — the  slipping  of  a  plank  a  foot  or 
more  from  its  bearings,  and  there  being  14  or  15  feet  left,  within 
which  they  could  guide  their  horses  and  travel  with  safety.  We  do 
not  understand  that  a  jury  can  speculate  upon  so  obvious  a  con- 
dition, and  say  that  but  for  the  hole  in  the  bridge  the  horse  would 
not  have  been  frightened,  and  the  accident  would  not  have  hap- 
pened. This  seems  quite  at  variance  with  common  experience — 
not  a  condition  where  common  experience  would  tend  to  show  any 
danger  to  be  apprehended,  but  a  condition  which  so  often  exists, 
and  from  which  danger  has  not  been  experienced,  that  it  may  be 
said,  as  matter  of  law,  that  the  condition  was  such  as,  according  to 
common  experience,  would  not  be  reasonably  expected  to  cause 
fright  to  a  horse  of  ordinary  gentleness  traveling  over  the  bridge. 
It  seems  to  us  that  under  the  charge  the  jury  were  left  practically 
to  determine  that  the  plaintiff  was  entitled  to  recover  upon  proof 
of  the  existence  of  the  hole,  if  the  jury  determined  that  the  de- 
fendant had  failed  to  exercise  ordinary  care  in  maintaining  the 
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bridge.  It  may  be  that  the  plaintiff  may  recover  upon  some  other 
theory  in  the  case,  but  it  seems  to  us  that  under  the  instruction  of 
the  court,  and  the  refusal  to  instruct  the  jury  as  to  the  liability  of 
the  defendant  with  reference  to  the  hole,  the  jury  may  have  been 
misled,  and  must  have  found  that  the  primary  cause  of  the  accident 
was  the  frightening  of  the  horse  by  the  hole  in  the  bridge,  and  we 
deem  that  a  verdict  based  upon  such  instruction  and  ruling  cannot 
be  upheld.  We  think  the  defendant  was  entitled  to  the  instruction 
asked  for  with  reference  to  the  obvious  character  of  the  hole  in 
the  bridge,  and  that  the  refusal  to  so  charge  was  reversible  error. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  appellant  to  abide  the  event.    All  concur. 


ALBXANDBB  v.  HOLLBNDBR  et  al. 
(Supreme  Ck>iirt,  AppeHate  Division,  First  Department    July  7,  1905.) 

1.  Mechanic's  Lien— Notice  of— SuFnciENor. 

A  notice  of  a  mecbanic's  lien  filed  by  a  subcontractor,  stating  that  *tbe 
labor  performed  and  to  be  performed*  and  the  materials  famished  and 
to  be  famished,  consists  of  electrical  apparatus/'  etc.,  at  an  agreed  price 
of  ^,584.60,  is  insufBcient  in  not  stating  how  much  is  claimed  for  labor, 
and  how  much  for  material,  and  how  much  is  still  to  be  furnished. 

[Bd.  Note. — ^For  cases  in  point,  see  vol.  34,  Cent  Dig.  Mechanics'  liens, 
§1  234,  23a] 

2.  Same— Judgment  in  Case  of  Failure  to  Bstablish  Lien. 

Code  Civ.  Proc.  §  3412,  relating  to  mechanics'  liens,  and  providing  that. 
If  the  lienor  fail  for  any  reason  to  establish  a  valid  lien  in  an  action  to 
enforce  the  lien,  he  may  recover  Judgment  therein  for  such  sums  as  are 
due  him,  or  which  he  might  recover  in  an  action  on  a  contract  against 
any  party  to  the  action,  is  not  available  to  a  subcontractor  who  fails,  in 
an  action  to  enforce  an  alleged  lien,  to  prove  that  anything  was  due, 
either  before  or  after  filing  notice  of  lien,  from  the  owner  to  the  con- 
tractor. 

[Bd.  Note. — For  cases  in  point,  see  voL  34,  Cent  Dig.  Mechanics'  Liens, 
§§  e2&-631.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Harry  Alexander  against  Frederick  Hollender,  im- 
pleaded. Judgment  for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

Argued  before  O'BRIEN,  P.  J.,  and  HATCH,  McLAUGHLIN, 
t>ATTERSON,  and  INGRAHAM,  JJ. 

T.  Hansen,  for  appellant. 
F.  Wiener,  for  respondent 

PATTERSON,  J.  The  principal  question  involved  in  this  ap- 
peal is  not  a  new  one.  but  has  been  settled  by  authority.  The 
plaintiff  is  a  subcontractor,  and  sued  to  enforce  a  mechanic's  lien 
upon  property  of  which  the  defendant  Hollender  was  the  owner, 
and  as  to  which  property  Philip  Goerlitz  was  the  contractor  to  do 
certain  work.  At  the  trial  of  the  cause  a  notice  of  lien  was  offered 
in  evidence  by  the  plaintiff,  and  marked  as  an  exhibit,  but  it  is  not 
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printed  in  the  record  as  an  exhibit.  There  was,  however,  annexed 
to  the  complaint,  a  copy  of  the  notice  of  Hen  which  the  plaintiff 
claimed  ^was  filed,  and  it  was  made  a  part  of  his  complaint.  In 
that  notice  it  is  stated  that : 

'The  labor  performed  and  to  be  performed,  and  the  materials  furnished 
and  to  be  furnished,  consists  of  electrical  apparatus,  wiring  and  equipment 
and  labor  of  Nos.  149  West  125th  Street  and  152  to  158  West  126th  Street, 
Borough  of  Manhattan,  New  York  City,  and  the  agreed  price  and  value 
thereof  is  Four  thousand  five  himdred  and  ninety-four  ^o/ioo  ($4,504.50)." 

At  the  close  of  the  plaintiffs  case,  the  defendants'  counsel  moved 
to  dismiss  the  complaint  as  to  the  defendant  HoUender  on  the 
ground  that  the  plaintiff  had  failed  to  prove  his  cause  of  action. 
Included  in  that  cause  of  action  to  foreclose  the  lien  was  the  ele- 
ment or  factor  of  a  proper  and  sufficient  notice  of  lien  having  been 
filed.  That  the  notice  was  insufficient  has  been  held  by  this  court 
and  by  the  Court  of  Appeals.  N.  J.  S.  &  I.  Co.  v.  Robinson,  8{ 
App.  Div.  612,  83  N.  Y.  Supp.  450 ;  Bossert  v.  Fox,  89  App.  Div. 
7,  85  N.  Y.  Supp.  308 ;  Bradley  &  Currier  Co.  v.  Pacheteau,  175  N. 
Y.  492,  6?  N.  E.  1080. 

It  is  claimed  by  the  respondent  that,  notwit^istanding  the  in- 
sufficiency of  the  notice  of  lien,  he  was  entitled  to  niaintain  the  ac- 
tion against  Hollender,  the  owner  of  the  premises,  and  to  recover, 
under  section  3412  of  the  Code  of  Civil  Procedure,  a  judgment  for 
such  sum  as  was  due  him,  or  which  he  might  recover  in  an  action 
on  contract  against  any  party  to  the  action-.  But  under  the  proof, 
as  we  read  the  record,  the  plaintiff  has  not  brought  himself  within 
the  provision  of  that  section  of  the  Code,  for  the  reason  that  he 
failed  to  establish  that  there  was  anything  due  at  any  time,  before 
or  after  the  notice  of  lien  was  filed,  from  the  owner,  Hollender,  to 
the  contractor,  Goerlitz. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  the  event.    All  concur. 


SMADBECK  et  al.  v.  LAW. 

(Supreme  Court,  Appellate  Division,  First  Department.    July  7,  1905.) 

Lis    Pendens— Oancellation—Vendob    and    Purohases— Bxecutobt    Con- 
TB acts—Action  to  Recoveb  Installment  Pbice. 

In  an  action  by  the  vendee  in  a  contract  for  the  sale  of  real  estate  to 
recover  a  payment  made  on  account  of  the  purchase  price  and  expenses 
incurred  in  the  examination  of  the  title  on  the  ground  that  the  title  is 
defective,  a  lis  pendens  should  not  be  canceled  on  motion,  although  It  is 
not  alleged  that  the  vendee  is  in  possession. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Louis  Smadbeck  and  another  against  Alfred  W.  Law, 
as  executor  of  Alice  Mills  Law,  deceased.  From  an  order  canceling 
a  lis  pendens,  plaintiffs  appeal.    Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHLIN,  PATTER- 
SON,  INGRAHAM,  and  LAUGHLIN,  JJ. 

Edwin  L.  Kallish,  for  appellants. 
Charles  De  Hart  Brower,  for  respondent. 
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LAUGHLIN,  J.  This  is  an  action  by  a  vendee  under  a  contract 
for  the  sale  of  real  estate  to  recover  a  payment  made  pursuant  to 
the  contract  on  account  of  the  purchase  price  of  the  premises  and 
the  expenses  incurred  in  the  examination  of  the  title.  The  com- 
plaint proceeds  upon  the  theory  that  the  title  was  defective  and 
does  not  pray  for  specific  performance.  The  plaintiffs  allege  that 
^hey  have  no  adequate  remedy  at  law,  and  pray  judgment  that  they 
be  decreed  to  have  a  vendee's  lien  upon  the  premises,  and  for  a  sale 
thereof  to  satisfy  the  lien.  There  is  no  allegation  that  the  vendees 
were  let  into  possession  of  the  premises.  The  order  canceling  no- 
tice of  pendency  was  granted  upon  the  authority  of  Klim  v.  Sachs, 
}02  App.  Div.  44,  92  N.  Y.  Supp.  107,  wherein  it  was  held  that  the 
vftndee,  not  having  taken  possession,  did  not  acquire  a  lien  upon 
the  premises  for  the  amount  of  the  down  payment.  If  there  be 
any  doubt  as  to  the  right  to  file  the  notice,  the  merits  should  not  be 
decided  on  a  motion  to  cancel  it.  It  cannot  be  said  that  the  action 
is  not  brought  to  recover  a  judgment  affecting  the  title,  possession, 
use,  or  enjoyment  of  the  premises  against  which  the  notice  of 
pendency  is  filed,  nor  is  it  clear  that  the  plaintiffs  may  not  be  able 
upon  the  trial  to  establish  a  lien  as  vendees.  See  Pomeroy  on  Eq. 
Jur.  vol.  3,  §  1263 ;  also  Chase  v.  Peck,  21  N.  Y.  585. 

It  follows,  therefore,  that  the  order  should  be  reversed,  with  $10 
costs  and  disbursements,  and  motion  denied,  with  $10  costs.  All 
concur. 


BUSCHER  V.  NEW  YORK  TRANSP.  CO. 

(Supreme  Court,  Appellate  Division,  First  Department.    July  7,  1905.) 

Negligence— AuTOHOBiLE  Accident— Contributory   NEGLIOENC]l^— Evidence 
•-Questions  fob  Jury. 

In  an  action  for  tbe  death  of  plaintlfTs  Intestate  from  being  struck 
by  an  automobile  operated  by  defendant's  servant,  evidence  held  to  jus- 
tify submission  to  the  jury  of  the  question  of  defendant's  negligence  and 
plaintiff's  contributory  negligence. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Gerd  Buscher,  as  administrator,  against  the  New  York 
Transportation  Company.  From  a  judgment  for  defendant  and 
from  an  order  denying  a  motion  for  a  new  trial,  plaintiff  appeals. 
Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  HATCH,  McLAUGHLIN, 
PATTERSON,  and  INGRAHAM,  JJ.  • 

Oswald  N.  Jacoby,  for  appellant. 
Ralph  G.  Miller,  for  respondent. 

HATCH,  J.  The  action  is  brought  to  recover  damages  for  the 
death  of  plaintiff's  intestate,  which  it  is  averred  was  occasioned  by 
the  negligence  of  the  defendant.  It  was  admitted  upon  the  trial 
that  the  decedent,  a  child  eight  years  and  three  months  of  age,  was 
killed  by  being  run  over  by  an  automobile  operated  and  controlled 
by  an  employe  of  the  defendant;  that  the  accident  happened  at 
the  corner  of  Fortieth  street  and  Tenth  avenue,  in  thexitx^qOf^w 
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York,  on  the  14th  day  of  April,  1902 ;  that  the  automobile  was  the 
property  of  the  defendant ;  and  that  at  the  time  the  employe  operat- 
ing it  was  engaged  in  the  defendant's  business.  At  the  close  of  the 
plaintiff's  case  the  court  dismissed  the  complaint  upon  the  ground 
that  there  was  no  evidence  tending  to  show  the  absence  of  negli- 
gence contributing  to  the  injury  upon  the  part  of  the  deceased. 

The  evidence  would  have  authorized  the  jury  to  find  that  the 
deceased  was  a  bright,  active  boy,  capable  in  some  degree  of  caring 
for  himself  while  on  the  street.  The  proof  upon  the  part  of  the 
plaintiff  tended  to  establish  that  the  automobile  was  running  at  a 
very  rapid  rate  of  speed  westward  on  Fortieth  street;  that  as  it 
reached  the  corner  of  the  street  it  turned  northward  into  Tenth 
avenue  without  slackening  its  speed,  and  without  giving  any  sig- 
nal of  its  approach.  Two  witnesses  crossed  the  street  ahead  of 
the  automobile  before  the  accident  happened,  and  were  obliged  to 
hurry  to  get  out  of  its  way.  At  that  time  the  boy  was  about  15 
feet  north  of  the  corner  of  Tenth  avenue,  standing  on  the  sidewalk. 
As  the  witnesses  crossed  the  street,  their  backs  were  toward  the 
automobile,  and  almost  immediately  they  heard  a  scream,  turned, 
and  saw  the  hind  wheel  of  the  automobile  passing  over  the  boy's 
body,  about  two  feet  distant  from  the  curb.  We  think  the  evidence 
was  sufficient  to  justify  a  finding  that  the  defendant  was  guilty  of 
negligence  in  the  operation  of  the  automobile,  and  we  are  also 
of  the  opinion  that  the  question  was  for  the  jury  as  to  the  contribu- 
tory negligence  of  the  deceased.  A  person,  whether  adult  or  infant, 
had  the  right  to  assume  that  the  defendant,  in  the  operation  of  the 
automobile,  would  exercise  care  and  respect  the  rights  of  pedes- 
trians when  it  had  occasion  to  turn  the  corner  of  the  street.  Due 
care  in  its  operation  required,  under  such  circumstances,  that  the 
vehicle  should  be  slowed  down  and  operated  with  care.  At  such 
place  the  operator  was  bound  to  take  notice  that  people  might  be 
at  the  crossing,  or  entering  thereon ;  and  this  obligation  upon  the 
part  of  the  operator  of  the  machine  was  one  which  a  pedestrian 
*vould  have  a  right  to  assume  would  be  observed.  Upon  the  proof 
the  jury  were  authorized  to  find  that  the  operator  of  this  machine 
exercised  no  care  whatever  in  turning  the  corner  of  the  street  where 
the  accident  happened.  Under  such  circumstances,  whether  the 
deceased  was  guilty  of  contributory  negligence,  or  whether  his  act 
constituted  the  proximate  cause  of  the  accident,  was  a  question  of 
fact  for  the  jury.  Costello  v.  Third  Ave.  R.  Co.,  161  N.  Y.  317,  55 
N.  E.  897.  In  McDonald  v.  Met.  St.  Ry.  Co.,  80  App.  Div.  233,  80 
N.  Y.  Supp.  577,  it  was  held  by  a  unanimous  court  that : 

"In  the  case  of  Infants  under  the  age  of  twelve  years  the  burden  of  proof 
is  upon  the  defendant  to  show  the  possession  by  such  infant  of  sufficient 
mental  capacity  to  understand,  appreciate,  and  guard  against  the  situation 
in  which  it  is  placed,  and  that  plaintiff  may  rest,  in  respect  of  such  question, 
upon  the  legal  presumption  which  protects  the  Infant  from  the  imputation 
of  negligence,  unless  it  be  a  case  where  the  negligence  of  the  Infant  is  imput- 
able to  the  parent." 

There  is  no  question  in  this  case  of  negligence  imputable  to  the 
parent.     While  it  is  true  that  an  infant,  even  of  tender  years,  must. 
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be  held  to  the  exercise  of  some  care  (Adams  v.  Nassau  Electric  R.  R. 
Co.,  41  App.  Div.  334,  58  N.  Y.  Supp.  543),  yet  in  the  case  of  an  in- 
fant under  12  years  of  age,  whether  he  be  guilty  of  contributory 
negligence  or  not,  where  it  does  not  appear  that  he  was  entirely 
lacking  in  care,  becomes  a  question  of  fact  for  the  jury,  and  it  is 
error  for  the  court  to  determine  such  question  as  matter  of  law. 

It  follows,  therefore,  that  the  judgment  and  order  should  be  re- 
versed, and  a  new  trial  granted,  with  costs  to  the  appellant  to 
abide  the  event.    All  concur. 


PERSCH  V.  WIDEMAN. 
(Supreme  Court,  Appellate  Division,  First  Department.    July  7,  1005.) 

1.  Px.eadino—Dkfbnses— Scandalous  Matteb. 

Facts  which  constitute  a  defense  may  not  be  stricken  out  as  scandal- 
ous, but  facts  pleaded  as  a  complete  defense,  demurrable  as  constituting 
only  a  partial  one,  or  being  at  most  In  mitigation  of  damages,  may  be 
stricken  as  scandalous. 

2.  Cbdcinal  Cowvebsation— Action— Answer— Scandalous  Defenses. 

In  an  action  for  criminal  conversation,  an  allegation  of  the  answer 
that  plaintiff  Introduced  his  wife  to  defendant  who  was  at  that  time  a 
stockholder  In  a  corporation  upon  the  stock  of  which  plaintiff  was  ^i- 
deavorlng  to  secure  an  option,  and  allegations  tending  to  show  that  plain- 
tiff aided  and  connived  at  bringing  about  the  relations  complained  of, 
constitute  a  defense,  and  hence  may  not  be  strick^i  as  scandalous. 

8.  Same— Redundancy. 

In  an  action  for  criminal  conversation  the  answer  alleged  that  plain- 
tiff connived  at  the  relations  complained  of,  but  alleged  that  defendant 
refused  to  be  influenced  by  the  plaintiff  in  establishing  intimate  relations 
with  plaintiff's  wife.  Held^  that  the  latter  allegation  was  redundant, 
as  provable  under  the  general  denial. 

4.  Same— Ibbelevant  Allegations. 

In  an  action  for  criminal  conversation,  an  allegation  of  the  answer 
alleging  plaintiff's  motive  In  bringing  the  suit  was  properly  stricken  as 
Irrelevant 

6.  Pleading— Scandalous  Matteb— Pleading  not  Entibelt  Scandalous- 
Remedy. 

Where  an  entire  answer  was  not  scandalous,  Irrelevant,  or  redundant 
but  contained  some  such  matter,  It  could  not  be  stricken  from  the  flies, 
nor  could  defendant  be  required  to  surrender  the  original  answer  to  plain- 
tiff for  cancellation,  or  to  serve  amended  pleading,  but  the  scandalous 
matter,  as  well  as  that  which  was  Irrelevant  and  redundant  should  have 
been  stricken  out 

Appeal  from  Special  Term,  New  York  County. 

Action  by  John  P.  Persch  against  Carl  J.  Wideman.  From  an 
order  striking  out  as  irrelevant,  redundant,  and  scandalous  certain 
defenses  set  up  in  the  answer,  and  requiring  the  defendant  to  serve 
an  amended  answer  omitting  the  matters  stricken  out,  and  to  sur- 
render the  original  answer  to  plaintiff's  attorney  for  cancellation, 
defendant  appeals.     Modified  and  affirmed. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHUN,  PATTER- 
SON,  INGRAHAM,  and  LAUGHLIN,  JJ. 

Charles  L.  Newton,  for  appellant 
David  Welch,  for  respondent. 
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LAUGHLIN,  J.  This  is  an  action  for  criminal  conversation. 
The  plaintiff  alleges  that  he  married  Gretchen  T.  Persch  on  the 
18th  day  of  January,  1904,  and  that  they  thereafter  lived  happily 
together  until  the  1st  day  of  July,  1904,  when  the  defendant,  well 
knowing  her  to  be  the  plaintiff's  wife,  willfully  and  maliciously, 
and  with  intent  to  injure  the  plaintiff,  alienated  the  affections  of 
his  wife,  and  established  and  subsequently  continued  intimate  rela- 
tions with  her.  Certain  parts  of  the  answer  set  forth  facts  which, 
if  established,  will  constitute  a  complete  defense  to  the  action,  and 
other  parts  set  forth  facts  which,  if  established,  would  go  in  miti- 
gation of  damages  only.  It  is  manifest  that  facts  which  constitute 
a  defense  may  not  be  stricken  out  as  scandalous;  but,  on  the  other 
hand,  facts  pleaded  as  a  complete  defense,  which  would  be  demur- 
rable as  constituting  only  a  partial  defense,  or  as  being  at  most  in 
mitigation  of  damages,  may  be  stricken  out  as  scandalous  upon  the 
theory  that  the  party  aggrieved  thereby  should  not  be  required  to 
admit  the  truth  of  the  allegations  by  demurring  thereto.  Arm- 
strong v.  Phillips,  60  Hun,  243,  14  N.  Y.  Supp.  582. 

In  the  answer  and  defense  numbered  second,  the  defendant  al- 
leges as  a  complete  defense  matters  that  might  be  proved  in  miti- 
gation of  damages,  but  which  do  not  constitute  a  defense,  and,  be- 
ing scandalous,  should  be  stricken  out.  This  embraces  all  of  that 
defense  down  to  the  allegation  that  the  plaintiff  introduced  his  wife 
to  the  defendant,  who  was  at  that  time  a  stockholder  and  officer  of 
the  German-American  Brewing  Company,  upon  the  stock  of  which 
company  the  plaintiff  was  endeavoring  to  secure  an  option.  The 
allegation  of  such  introduction,  together  with  the  allegations  im- 
mediately following,  tend  to  show  that  the  plaintiff  aided  and  con- 
nived at  bringing  about  the  relations,  such  as  they  were,  that  ex- 
isted between  the  defendant  and  the  plaintiff's  wife,  which  would 
constitute  a  defense,  and  therefore  may  not  be  stricken  out.  It  is 
evident  that  an  action  of  this  character  will  not  lie  where  the  hus- 
band is  responsible  for  the  relations  existing  between  his  wife  and 
the  defendant.  The  last  sentence  of  that  defense  is  redundant  in 
so  far  as  it  alleges  that  the  defendant  refused  to  be  influenced  by 
the  plaintiff  in  establishing  intimate  relations  with  the  latter's  wife, 
for  this  was  provable  under  the  general  denial,  and  the  remainder  is 
irrelevant,  for  it  merely  alleges  the  plaintiff's  motive  in  bringing 
the  suit.     The  entire  sentence  was  therefore  properly  stricken  out. 

The  allegations  of  the  first  paragraph  of  the  third  and  separate 
defense,  if  properly  pleaded,  might  be  proved  in  mitigation  of  dam- 
ages, but,  being  scandalous,  and  not  so  pleaded,  should  be  stricken 
out.  The  allegations  of  the  second  paragraph  of  the  third  separate 
defense  and  answer  are  redundant  in  so  far  as  they  allege  that  there 
were  no  improper  relations  between  the  defendant  and  the  plaintiff's 
wife,  for  this  might  have  been  proved  under  the  general  denial ;  but 
they  constitute  a  defense  to  all  that  occurred  between  the  defendant 
and  the  plaintiff's  wife  in  so  far  as  they  allege  that  the  defendant 
did  everything  in  his  power  to  bring  about  improper  relations  be- 
tween them,  and  therefore  should  not  have  been  stricken  out.  The 
04  N.Y.S.— 51 
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allegrations  of  th«  third  paragraph  of  the  third  and  separate  defense 
do  not  constitute  a  defense  in  whole  or  in  part,  snd  noae  of  them 
are  relevant  to  the  issues.  They  merely  relate  to  flie  plaintiflE's 
motive  in  bringing  the  action.  The  allegations  of  the  fourth  and 
last  paragraph  of  the  third  and  separate  defense  are  all  scandalous, 
and  do  not  constitute  a  defens.e,  but  might  be  shown  in  mitigation 
of  damages  if  properly  pleaded;  and  they  also  were,  therefore, 
properly  stricken  out. 

Since  the  entire  pleadinp;-  is  not  scandalous,  it  cannot  very  well 
be  stricken  from  the  files,  if  it  be  on  £le,  and  the  order  should  have 
provided  for  expunging  the  matter  stricken  out.  Nor  should  the 
defendant  be  required  to  surrender  the  original  answer  to  the  at- 
torney for  the  plaintiff  for  cancellation  or  to  serve  an  amended 
pleading. 

It  follows,  therefore,  that  the  order  should  be  modified  by  strik- 
ing out  only  the  irrelevant,  redundant,  and  scandalous  matter  which 
is  not  a  complete  defense,  as  herein  indicated,  and  by  requiring  the 
clerk  to  expunge  the  same  if  the  pleading  foe  on  file*  and,  as  thus 
modified,  affirmed,  without  costs.    All  concur. 


BAYER  et  al.  v.  LUGAIL 
(Bxippwi%  Oourt,  Appellate  DlrlBion*  Vint  Departnent.    July  7, 1905.) 

1.  Patvent— Application  bt  Cbeditob— Pathbot  bt  GoAiAirroa. 

Where  defendant  gnarantitd  the  pajnoient  of  sums  of  monej  tae  plain- 
tiffs  on  constructton  work,  and  afterwards  (gave  his  cSiack  payable  to  the 
husband  and  agent  of  the  debtor,  who  in  turn  gave  the  same  to  plalntfifs, 
who  had  actual  knowledge  of  the  relation  wMch  existed  between  de- 
fendant and  the  agent,  plaintiffs  were  bound  to  take  aottse  Hiat  tiie  pay- 
ment was  made  upon  the  contract  of  gnacantsr  and  to  imMy  tbe  same 
accordlns^. 

2.  Gttabantt— Modification  nor  Oontbact. 

Where  defendant  guarantied  in  wrltii^  the  piaynient  of  money  to  be- 
come due  plaintlfCs  on  certain  construction  work,  and  gave  his  check  for 
that  purpose,  payable  to  the  husband  and  agent  of  the  prtncipal  debtor, 
who  turned  it  over  to  plaintiffs,  who  had  knowledge  of  the  relationB 
existing  between  dtf endant  and  the  agaat,  the  fact  that  the  agent  told 
plaintiffs  tliat  defendant  had  said  that  they  should  have  all  tbeir  deal- 
ings with  the  agent  whose  actions  in  the  premises  would  be  satisfactory 
to  defendant,  and  further  told  them  to  apply  the  paymart  upon  extra  work 
not  within  tiie  guaran^,  could  not  operate  to  modify  the  contract  of 
guaranty,  nor  authorize  plaintiffs  to  appropriate  tlie  maneys  to  ottier  pur- 
poses than  that  eo^red  by  the  guaranty. 

Ingraham,  J.,  dissenting. 

Exceptions  from  Trial  Term,  New  York  Connty. 

Action  by  Charles  Bayer  and  others  against  Frank  Lugar.  The 
complaint  was  dismissed,  and  plaintiffs  mov€  for  a  new  trial.  Ex- 
ceptions ordered  to  be  heard  by  the  Appellate  Division  in  the  first 
instance.    Exceptions  overruled.    Judgment  for  defendant. 

This  action  was  brought  to  recover  the  sum  of  $1,000  and  interest  thereon 
from  September  11,  1899,  upon  a  contract  of  guaranty  between  the  plaintifhi 
and  the  defendant,  pursoant  to  wliich  the  defendant  was  to  make  two  pay- 
ments of  $1,500  each  at  certain  intervals  during  the  progress  of  a  building 
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contract  between  tbe  plaintnVs  and  one  Henrietta  K.  White,  under  which  • 
contract  iiSaintUTs  were  to  do  archttectuEal  ironwork.    Xlie  following  facts 
are  undisputed:    On  Maj  8»  1890,  plalntiiZs  and  the  said  Henrietta  K.  White 
entered  into  a  certain  contract  whereby  the  plaintiffB  were  to  perform  work 
and  furnish  materials  for  the  architectural  Ironwork  In  the  premises  situate 
at  the  corner  of  EighUeth  street  and  Columbus  avenue  far  the  sum  of  fS^S&l, 
payable  at  the  times  and  in  the  manner  following: 
First  payment  when  all  t±»  main  stairway  is  finished  eomplete,  ex- 
cept railings  for  the  same 11,500 

Second,  when  all  elevator  fronts  are  set  .and  finished  complete  with 

fasdas  and  saddles '.« 1,500 

Third,  when  all  vaults,  lights,  and  ironwork  for  store  fronts,  steps, 

ertc,  for  same  are  complete 450 

Fourth,  stairs  for  stor^  area  stairs,  and  ladder 300 

Fifth,  area  rail  and  servants'  gate 275 

Sixth,  fireplace  bars,  coal  cover,  shed  doors,  trapdoors,  and  sad- 
dles           275 

Seventh,  sixty  days  after  completion 061 

Total   55,281 

At  al>out  the  same  time  an  agreement  was  made  between  the 
plaintiffs  and  the  defendant,  under  which  plaintiffs  have  sought 
to  hold  the  defendant  liable.    It  reads  as  follows : 

'^ew  Turk,  Hay  9tli,  18Ba 

"I  agree  to  pay  Bayer  &  Scherbner  One  thousand  dollaxs  ont  of  the  white 
mortar  payment  due  on  60th  street  and  Columbus  Av^tne,  N.  W.  Gamer,  when 
received,  providing  they  have  the  main  stairs  set  complete  except  the  rail- 
ings, and  One  thousand  five  hundred  dollars  more  when  Hie  trim  payment 
is  received,  providing  the  elevator  fronts  are  aU  set  complete. 

*u  *'Frank  Lugar. 

"In  consideration  of  the  above  we  agsie  to  have  the  stairs  complete  as 
stated  above,  by  or  before  June  20,  1899.  Bayer  &  Scherbner." 

The  defendant  had  loaned  Mrs.  White  over  $50,000,  to  secure  ^^Ich  she  had 
executed  a  bond  and  mortgage  to  him;  and  she  had  also  assigned  and  trans- 
ferred to  the  defendant  the  various  payments  coming  due  to  her  under  the 
building  loan  contract  and  bond  and  mortgage  obtained  through  one  l^rtton. 
The  plaintiffs,  who  were  aware  of  these  arrangements,  inslstfld,  as  a  eondition 
of  their  entering  into  the  contract  with  Mr&  White,  that  the  defendant 
should  execute  his  contract  of  guaranty  mentioned  for  the  purpose  of  pro- 
tecting plaintiffs  to  the  extent  of  $3,000.  The  plaintiifs,  accordSng  to  their 
testimony,  flnl^ed  the  woi^  which  entitled  them  to  the  first  two  pajrments 
of  $1,500  each.  The  defendant  paid  on  aocount  ci  bis  contract  of  guaranty 
$2,830  by  six  different  checks,  each  made  payable  to  ^I^mas  R.  White,  who 
was  the  agent  and  husband  of  Henrietta  K,  White.  White  indorsed  these 
checks  to  the  plaintiffs,  and  plaintiffs  drew  the  money  upon  each  one.  One 
of  the  checks  was  for  $1,500,  and  it  is  admitted  that  it  was  delivered  and 
received  on  account  of  the  first  peyaMiit  It  is  also  admitted  that  anorther 
check  for  $500  was  delivered  and  received  on  aocount  of  the  second  payment 
Therefore  the  plaintiffs  claim  there  is  still  due  $1,000  to  them,  as  the  remain- 
ing checks,  as  tliey  claim,  were  paid  for  extra  woit  It  was  proven  upon 
the  trial  that  the  plaintiffs  received  $410.94  out  of  a  certain  mortgi^e,  and 
the  court  held  as  a  matter  of  law  tiiat,  inaflmuch  as  the  ether  <tecka,  amount- 
ing to  $830,  bad  been  drawn  by  the  defendant  with  the  direction  to  Mr., 
White  to  deliver  them  to  the  plaintiffs  as  a  payment  upon  the  second  pay-' 
ment  due  them,  the  defense  of  payment  had  been  fully  proven;  and  he 
therefore  granted  the  motion  to  dismias  the  complaint. 

Ar^ed  before  O'BRIEN,  P.  J.,  and  HATCH,  McLAUGHLIN, 
PATTERSON,  and  INGRAHAM.  JJ. 
Joab  H.  Banton,  for  plaintiffs. 
Samuel  F.  Jacobs,  for  defendant.  Digitized  by  GoOqIc 
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HATCH,  J.  It  appears  from  the  foregoing  statement  of  facts 
that  the  plaintiffs  had  actual  knowledge  of  the  relation  which  ex- 
isted between  the  defendant  and  White,  the  agent,  in  making  the 
payments.  They  had  exacted  from  the  defendant  the  guaranty  of 
particular  sums  as  the  work  progressed.  When,  therefore,  moneys 
from  the  defendant  were  received,  they  were  bound  to  apply  such 
payments  upon  the  contract  which  had  been  guarantied  by  the  de- 
fendant. In  each  case  the  payment  was  made  by  the  check  of  the 
defendant  payable  to  W^hite,  and  the  plaintiffs,  understanding  the 
relation  which  existed  between  these  parties,  were  bound  also  to 
take  notice  of  the  fact  that  it  was  a  payment  made  by  the  defend- 
ant upon  his  contract  of  guaranty.  It  is  doubtless  true  that  the 
plaintiffs  would  have  had  the  right  to  apply  the  money  upon  any 
indebtedness,  as  between  them  and  Mrs.  or  Mr.  White,  in  the  ab- 
sence of  any  knowledge  or  notice  by  them  that  the  money  was  to 
be  otherwise  applied,  even  though  it  was  received  from  a  guarantor. 
Such  was  the  rule  announced  in  Harding  v.  Tifft,  75  N.  Y.  461. 
That  case,  however,  clearly  recognizes  that,  where  the  person  re- 
ceiving the  money  has  knowledge  of  the  source  from  which  it 
comes,  and  that  it  is  a  payment  upon  a  particular  contract,  the 
party  receiving  has  no  discretion  in  making  application  of  the  same, 
but  is  bound  to  appropriate  it  to  the  purpose  for  which  it  was  paid. 
Under  such  circumstances,  the  principle  is  not  different  from  that 
which  obtains  in  the  case  of  involuntary  payments,  as  to  which  it 
is  held  that  they  must  be  applied  in  accordance  with  equitable  prin- 
ciples. Orleans  County  Nat.  Bank  v.  Moore,  112  N.  Y.  643,  20  N, 
E.  357,  3  L.  R.  A.  302,  8  Am.  9«?  Rep.  775. 

It  is  claimed,  however,  that  the  testimony  in  this  case  operates 
to  remove  it  from  the  application  of  such  rule.  It  was  testified  to 
by  Scherbner,  one  of  the  plaintiffs,  that  after  the  execution  of  the 
guaranty  by  the  defendant  the  latter  stated  to  him  that  he  was  not 
feeling  very  well,  and  that  the  plaintiffs  should  have  all  their  deal- 
ings with  Mr.  White ;  that  what  he  would  do  would  be  satisfactory 
to  the  defendant,  and  not  to  bother  him  about  it;  and  that  Mr. 
White  told  him  at  the  time  of  making  the  payment  to  apply  it  upon 
the  extra  work.  Assuming,  as  we  must,  that  this  statement  is  true, 
I  do  not  think  it  changes  the  result.  It  certainly  did  not  operate 
to  modify  the  contract  of  guaranty,  nor  was  it  so  intended.  It  did 
not  confer  authority  upon  the  plaintiffs  to  appropriate  the  moneys 
of  the  defendant  to  other  purposes  than  that  covered  by  the  con- 
tract of  guaranty.  The  plaintiffs  had  actual  knowledge  that  the 
moneys  paid  by  White,  although  in  the  form  of  a  check,  were  the 
moneys  contributed  by  the  defendant  in  discharge  of  the  obligation 
which  the  plaintiffs  had  exacted  before  entering  upon  the  perform- 
ance of  the  contract.  All  payments  that  had  been  made  by  defend- 
ant were  made  by  check  in  this  form.  Consequently  the  plaintiffs 
were  at  all  times  advised  as  to  the  source  of  the  moneys.  The 
theory  upon  which  a  party  receiving  payment  may  make  applica- 
tion of  the  same  as  he  determines,  in  the  absence  of  a  direction, 
rests  upon  the  Basis  that  the  debtor  making  the  payment  is  the 
owner  of  the  money.    Such  is  the  doctrine  announced  in  the  cases 
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above  referred  to.  The  basis  of  the  rule  in  the  present  instance 
fails,  for  White  concededly  was  not  the  owner  of  the  money  at  the 
time  when  he  made  the  payment,  or  at  any  other  time.  He  was 
the  mere  agent  of  the  defendant  in  making  such  payment,  and 
such  fact  was  known  to  the  plaintiffs.  The  right  of  application  at 
the  will  of  the  plaintiffs,  therefore,  failed  in  the  only  aspect  which 
would  invest  them  with  such  power.  As  there  was  no  modification 
of  the  contract  of  guaranty,  and  as  the  moneys  represented  by  the 
check  belonged  to  the  defendant,  and  as  no  authority  was  vested  in 
the  agent,  White,  to  change  the  terms  of  the  guaranty,  it  neces- 
sarily follows  that  the  application  of  payment  was  required  to  be 
made  upon  equitable  principles;  and,  so  applying  them,  it  dis- 
charged the  debt  of  the  defendant. 

The  exceptions,  therefore,  should  be  overruled,  and  judgment  di- 
rected for  the  defendant,  dismissing  the  complaint,  with  costs, 

O'BRIEN,  P.  J.,  and  PATTERSON  and  McLAUGHLIN,  JJ., 
concur.    INGRAHAM,  J.,  dissents. 


SERRELL  T.  FORBES. 
(Supreme  Court,  AppeUate  Division,  First  Department.    July  7,  1906.) 

1.  Pleading— Amendicknt— Acceptance  or  Cost8->Waiveb  or  Objection. 

Where  plaintiff  is  granted  leave  to  amend  on  payment  of  the  accmed 
costs,  acceptance  of  these  by  defendant  waived  her  right  to  appeal  from 
the  allowance  of  the  amendment 

2.  Same— Ldcitations. 

The  allowance  of  an  amendment  introducing  a  new  cause  of  action  does 
not  deprive  the  defendant  of  the  right  to  plead  the  statute  of  limitations. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  83,  Cent  Dig.  Limitation  of  Ac- 
tions, S  545.] 

8.    SaMK— ACKNOWLBDGHXNT  Or  DEBT. 

.  Where  defendant  sent  plaintiff's  intestate  a  bill  for  services  rendered 
to  a  third  person,  and  Intestate  replied  that  the  matter  would  have  his 
earliest  attention,  and  that  he  considered  himself  responsible  for  the  bill, 
there  was  a  sufficient  acknowledgment  of  debt  and  promise  to  pay  to 
interrupt  the  running  of  the  statute  of  limitations  under  Ck>de  Civ.  Proc. 
§  895,  providing  that  an  acknowledgment  or  promise  contained  in  a  writ- 
ing signed  by  the  party  to  be  charged  is  the  only  competent  evidence  of 
a  new  or  continuing  contract  whereby  to  take  a  case  out  of  the  operation 
of  the  statute  of  limitations. 

[Ed.  Note. — For  cases  in  point,  see  vol.  88,  Cent  Dig.  Limitation  of  Ac- 
tions, S§  599,  600.] 

Ingraham,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Harrold  Serrell,  as  surviving  partner,  against  Francis 
Forbes.  Pending  the  action  defendant  died,  and  Emma  J.  Forbes, 
administratrix,  was  substituted.  From  a  judgment  for  plaintiff  and 
from  an  order  denying  a  motion  for  a  new  trial,  defendant  appeals. 
Affirmed. 

Argued  before  O'BRIEN,  P.  J.,  and  HATCH,  McLAUGHLIN, 
PATTERSON,  and  INGRAHAM,  JJ. 
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Charies  T.  Haviland,  for  api>ellant. 
E.  Walter  Beebe,  for  respondent 

HATCH,  J.  This  action  was  originally  br6ught  against  Francis 
Forbes,  the  defendant's  intestate^  an  attorney  at  law,  and  one 
Joseph  Sachs,  on  an  alleged  joint  obligation  to  pay  for  certain  pro- 
fessional services  rendered  to  the  defendants  jointly  by  the  plain- 
tiff's firm.  The  latter  were  engaged  as  patent  solicitors,  and  the 
services  which  form  the  subject  of  this  action  were  averred  to  have 
been  rendered  in  and  about  procuring  patents  upon  certain  inven- 
tions made  by  the  defendant  Sachs  between  the  16th  day  of  March, 
1893,  and  August  9,  1895.  The  summons  was  served  upon  the  de- 
fendant Francis  Forbes  on  the  19th  day  of  November,  1900,  and 
upon  Sachs  on  the  21st  day  of  November,  1900.  Forbes  served  an 
answer  denying  the  employment  and  averring  that  such  services  as 
the  plaintiff's  firm  had  rendered  were  so  rendered  to  the  defendant 
Sachs,  and  that  he  was  not  responsible  therefor.  Forbes  died  in 
1904,  and  shortly  thereafter  the  present  defendant  was  substituted 
as  his  personal  representative.  The  action  proceeded  to  trial,  when 
the  defendant  made  a  motion  to  dismiss  the  complaint  upon  the 
ground  that  it  did  not  show  that  an  eifort  had  been  macle  to  collect 
for  the  services  from  the  defendant  Sachs,  or  that  he  was  not  re- 
sponsible and  able  to  pay  the  same.  Thereupon  the  plaintiff  made 
application  to  withdraw  from  the  trial  for  the  purpose  of  making  a 
motion  to  amend  his  complaint.  Such  permission  was  given,  and 
thereafter  he  moved  at  Special  Term  for  an  order  granting  leave  to 
amend  the  summons  and  complaint  by  striking  out  Sachs  as  a  party 
defendant  and  charging  the  defendant  Forbes  as  solely  liable  for 
the  services  that  had  been  rendered.  The  motion  was  opposed  by 
the  defendant  upon  the  ground  that  it  would  be  permitting  the 
plaintiff  to  set  up  a  new  and  different  cause  of  action,  and  also 
one  that  was  barred  by  the  statute  of  limitations.  The  relief  asked 
for  was  granted  upon  payment  bv  plaintiff  to  the  defendant  of  the 
taxable  costs  up  to  that  date,  'fhereupon  the  plaintiff  made  com- 
pliance with  the  terms  of  the  order  by  serving  an  amended  sum- 
mons and  complaint  and  paying  the  costs  provided  for  therein. 
The  defendant  accepted  the  amended  pleadings  and  the  costs,  and 
took  no  appeal  from  the  order.  She  served  an  answer  to  the 
amended  complaint,  interposing  substantially  the  same  defense  as 
in  the  prior  answer,  and,  in  addition  thereto,  pleaded  that  the  plain- 
tiff's cause  of  action  was  barred  by  the  statute  of  limitations. 

It  may  be  that  the  court  had  no  power  to  authorize  the  amend- 
ment which  it  granted,  as  it  essentially  changed  the  cause  of  ac- 
tion by  substituting  therefor  an  entirely  new  and  different  claim 
against  a  different  party.  Such  objection,  however,  is  not  now 
available  to  the  defendant,  for  the  reason  that  she  received,  ac- 
cepted, and  retained  benefits  derived  from  the  order,  and  must 
therefore  be  deemed  to  have  acquiesced  therein,  and  to  have  waived 
her  ri^ht  to  question  the  same.  Cullen  v.  Uptegrove,  101  App. 
Div.  147,  91  N.  Y.  Supp.  511,    The  defendant,  under  the  araend- 
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ment,  was  not  deprived  of  her  rig^t  to  plead  the  statute  of  limita- 
tions as  a  defense.    Davis  v.  R.  R.  Co.,  110  N.  Y.  647,  17  N.  E.  733. 

The  evidence  given  upon  the  trial  and  the  inferences  arising 
therefrom  were  somewhat  conflicting,  and  the  jury  wonld  have  been 
authorized  to  find  that  the  obligation  assumed  by  Forbes  was  sim- 
ply as  guarantor  for  the  payment  of  the  debt  of  Sachs  incurred  by 
the  services  rendered.  There  was  also  evidence  authorizing  the 
jury  to  find  that,  on  the  contrary,  an  original  obligation  was  en- 
tered into  by  Forbes  to  pay  for  the  services  which  were  to  be  ren- 
dered by  the  plaintiff's  firm.  In  the  conversation  which  was  had 
between  the  parties  at  the  time  of  the  employment,  Sachs  was  not 
present,  nor  was  he  mentioned  save  as  a  man  having  some  inven- 
tions which  Forbes  desired  to  have  patented,  and  his  undertaking 
at  that  time  was  to  be  responsible  for  the  payment  for  such  services 
as  the  plaintiff's  firm  might  render.  Various  items  of  evidence  and 
circumstances  were  presented  by  the  parties  bearing  upon  this  sub- 
ject, sufiicient,  we  think,  to  make  such  question  one  of  fact  for  the 
jury.  Upon  this  issue  the  court  submitted  it  to  the  jury  as  a  ques- 
tion of  fact  under  a  very  full  and  complete  charge.  The  jury  found 
that  the  obligation  assumed  by  Forbes  was  primary,  as  the  court 
charged  in  express  terras  that,  unless  they  so  found,  the  plaintiff 
was  not  entitled  to  recover,  and  the  defendant  was  entitled  to  a 
verdict.  We  think  the  evidence  was  sufficient  to  authorize  the 
jury  so  to  find,  and  that  no  error  was  committed  in  this  respect 
which  requires  reversal  of  the  judgment. 

The  defendant  claims  that  the  evidence  justified  a  finding  that 
the  cause  of  action  was  barred,  and,  if  the  case  be  considered  alone 
upon  proof  as  to  the  particular  dates  upon  which  services  were 
rendered  or  payments  made  as  claimed  by  the  plaintiff,  it  would 
doubtless  have  presented  a  question  of  fact  for  fhe  jury  as  to 
whether  the  statute  had  run ;  and  as  to  such  question  error  would 
have  been  committed,  as  the  court,  upon  request,  refused  to  submit 
such  question  to  the  jury,  and  held,  as  matter  of  law,  that  the  case 
was  removed  from  the  operation  of  the  statute  by  reason  of  the 
acknowledgment  of  the  debt  by  defendant's  intestate,  assuming 
the  statute  had  run.  In  the  disposition  of  the  present  appeal  we 
assume,  therefore,  that  the  proof  was  insufficient  to  show  that  serv- 
ices were  rendered  or  payments  made  upon  the  bill  within  a  time 
to  prevent  the  running  of  the  statute.  We  are  thus  brought  to  a 
consideration  of  the  letter  of  Mr.  Forbes  as  a  sufficient  acknowl- 
edgment of  the  debt  and  promise  to  pay  to  take  the  case  out  of 
the  statute,  within  the  provisions  of  section  3^5  of  the  Code  of 
Civil  Procedure.  Upon  this  subject  proof  was  given  that  under 
date  of  January  8,  1895,  the  plaintiffs  firm  wrote  to  Francis  Forbes 
the  following  letter : 

''Dear  Mr.  Forbes:  In  maldog  up  my  bills  for  the  last  year,  I  find  tbat 
the  matter  of  Mr.  Sachs  baa  remaloed  stationary,  with  orer  $700  coming  to 
me.  Quite  a  large  portion  of  this  has  been  money  paid  out  for  worlc  dono 
by  employees,  besides  oonsdderable  cash.  Of  course,  I  did  not  undertake  to 
get  Mr.  Sachs  upon  his  feet  or  to  Introduce  his  Inyentloiis,  but  I  have  said 
nothing  specially  about  tbU  aoeonnt  becauee  I  knew  the  mater  had  not  pro- 
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gressed  as  yon  anticipated.    Please  let  me  know  what  yon  can  do  in  this  mat- 
ter as  my  finances  are  crippled  by  seyeral  matters  that  are  delayed. 

••Tours  truly,  Lemuel  W.  SerrelL* 

To  this  letter  Mr.  Forbes  replied  under  date  of  January  12,  1895: 

"Dear  Mr.  Serrell:    Yours  of  the  8th  instant,  received,  and  will  have  my 
earliest  attention.    I  consider  myself  responsible  for  this  bill  of  Mr.  Sachs. 
••Yours  truly,  Francis  Forbes." 

There  can  be  no  question  but  that  the  language  of  the  letter  of 
Mr.  Forbes  constitutes  an  acknowledgment  of  the  debt  to  which 
his  attention  had  been  called,  and  there  is  nothing^  therein  incon- 
sistent with  an  intention  on  the  part  of  the  writer  to  pay  it.  This 
would  seem  to  make  it  a  sufficient  acknowledgment  to  remove  the 
claim  from  the  operation  of  the  statute,  within  Manchester  v. 
Braedner,  107  N.  Y.  346,  14  N.  E.  405,  1  Am.  St.  Rep.  829,  and  it 
was  made  under  such  circumstances  as  fairly  imply  a  promise  to 
pay.  This  seems  to  be,  therefore,  a  sufficient  compliance  with  the 
terms  of  the  statute.  Conn.  Trust  &  S.  D.  Co.  v.  Wead,  172  N.  Y. 
497,  65  N.  E.  261,  92  Am.  St.  Rep.  756.  The  acCnowledgment  is 
not  inconsistent  with  the  claim  that  Mr,  Forbes  was  a  mere  guar- 
antor of  the  debt,  and  that  the  primary  obligor  was  Sachs.  But 
the  jury  having  found,  upon  sufficient  evidence  for  that  purpose, 
that  the  primary  obligation  was  that  of  Forbes,  this  letter  must  be 
considered  as  an  acknowledgment  of  his  debt,  and  it  is  susceptible 
of  such  construction.  The  court  was  therefore  correct  in  holding 
and  charging  the  jury  that  this  acknowledgment  operated  to  take 
the  claim  out  of  the  bar  of  the  statute.  This  holding  was  in  har- 
mony with  the  charge  which  the  court  had  made  that,  unless  the 
obligation  of  Mr.  Forbes  at  the  inception  of  the  employment  was 
'  primary  upon  his  part,  there  could  be  no  recovery  in  favor  of  the 
plaintiff  in  the  action. 

These  views  dispose  of  all  the  material  questions  raised,  and  we 
find  no  others  which  require  comment.  It  follows,  therefore,  that 
the  judgment  and  the  order  denying  motion  for  a  new  trial  should 
be  affirmed,  with  costs,  and  the  appeal  from'  the  order  permitting 
amendment  of  the  summons  and  complaint  dismissed,  without  costs. 
All  concur,  except  INGRAHAM,  J.,  who  dissents. 


AMERICAN  MORTG.  00.  v.  DEWBT  et  al 

(Supreme  Court,  Appellate  Diyision,  First  Department    July  7,  1906.) 

InsANB  Pebsons— Appointing  Pabtt  to  Repbbsent  Incohpetent. 

Code  Civ.  Proc.  §  427,  provides  that  if  the  court  has  reasonable  grounds 
to  believe  that  a  defendant  is  mentally  incapable  of  protecting  his  rights, 
though  not  Judicially  declared  to  be  incompetent,  the  court  may,  in  its 
discretion,  and  in  defendant's  interest,  make  an  order  requiring  a  copy 
of  the  summons  to  be  delivered  to  a  designated  person  in  behalf  of  de- 
fendant. In  a  suit  to  foreclose  a  mortgage,  an  order  was  made  requiring 
a  copy  of  the  summons  to  be  served  on  a  person  in  behalf  of  a  married 
woman  who  was  insane.  Held,  that  in  sarprlns-money  proceedings.  In 
order  that  there  might  be  a  determination  as  to  whether  lier  inchoate 
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dower  right  had  ever  been  legally  released,  the  court  should  have  amend- 
ed the  original  order  of  appointment  so  as  to  give  the  appointee  the  right 
to  appear  in  the  snrplns-money  proceedings,  or  have  designated  another 
person  to  so  appear. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  American  Mortgage  Company  against  William  C. 
Dewey  and  others.  From  an  order  denying  a  motion  for  the  ap- 
pointment of  a  person  to  appear  in  the  interest  of  an  insane  party 
upon  the  reference  in  surplus-money  proceedings,  William  C.  Dew- 
ey appeals.    Reversed. 

This  action  was  brought  to  foreclose  a  mortgage,  and  has  resulted  in  a  sur- 
plus amounting  to  between  $45,000  and  $50,000.  The  property  was  formerly 
owned  by  William  G.  Dewey,  who  conveyed  it  to  the  New  England  Realty 
Company  In  October,  1908.  It  appears  that  the  defendant  Ella  F.  Dewey,  his 
wife,  was  then  and  is  now  Insane,  and  confined  in  an  asylum  without  this 
state;  that  she  has  neyer  been  Judicially  declared  insane  in  proceedings  in- 
stituted for  that  purpose,  and  no  committee  of  her  person  or  estate  has  as 
yet  been  appointed.  Dewey  at  the  time  of  the  conveyance  signed  his  wife's 
name  to  the  deed,  acting  under  what  purported  to  be  a  power  of  attorney 
executed  by  her  in  April,  1903.  It  was  within  a  few  weeks  after  this  alleged 
power  of  attorney  was  executed  by  her,  and  over  five  months  before  it  was 
exercised  by  the  husband,  that  she  became  violently  Insane,  and  was  placed 
in  the  asylum,  where  she  has  since  remained,  except  during  a  short  interval 
when  she  was  brought  to  the  city  of  New  York  and  personally  served  with 
the  summons  In  this  action.  Upon  an  affidavit  showing  that  there  was 
reasonable  ground  to  believe  that  she  was  mentally  incapable  of  protecting 
her  rights,  although  not  Judicially  declared  to  be  incompetent,  the  plaintiff 
procured  an  order  requiring  a  copy  of  the  summons  to  be  served  on  her, 
and  also  delivered  on  her  behalf  to  one  Thomas  F.  Keating.  Mrs.  Dewey 
has  not  appeared  in  the  action,  and  there  is  a  question  as  to  whether  or  not 
her  inchoate  dower  right  in  the  surplus  fund  has  ever  been  l^ally  released ; 
and,  to  the  end  that  whatever  interest  she  might  have  therein  should  be  prop- 
erly protected,  her  husband  made  this  application  for  the  appointment  of  a 
proper  person  to  appear  for  her  upon  the  reference  in  the  surplus  proceed- 
ings, which  motion  was  denied,  and  from  the  order  denying  it  this  appeal  is 
taken. 

Argued  before  O'BRIEN,  P.  J.,  and  HATCH,  McLAUGHLIN, 
PATTERSON,  and  INGRAHAM,  JJ. 

Paul  Crandall,  for  appellant. 
Charles  Howland,  for  respondent. 

O'BRIEN,  P.  J.  The  view  entertained  by  the  learned  judge*  at 
Special  Term  was  that  the  court  had  no  power  to  g^rant  the  appli- 
cation. It  must  be  conceded,  in  view  of  the  wife's  relation  to  the 
property  out  of  which  the  surplus  fund  has  grown,  and  the  fact 
that  she  appears  to  be  mentally  incapable  of  protecting  her  own 
interest,  that  if  the  power  exists  it  should  be  exercised  in  the  ap- 
pointment of  a  guardian  or  some  suitable  person  to  protect  her  in- 
terest in  the  surplus  realized  after  a  sale  of  the  property  under  a 
judgment  of  foreclosure.  In  approaching  this  question  of  the  pow- 
er of  the  court,  we  should  keep  in  mind  that  the  court  of  chancery 
was  clothed  by  statute  with  the  care  and  custody  of  infants,  idiots, 
and  lunatics  (2  Rev.  St.  [1st  Ed.]  p.  52,  pt.  2,  c.  5,  tit.  2,  §  1),  and 
that  the  power  formerly  exercised  by  that  court  is  now  vested  in 
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the  Supreme  Court.    Hunter  ▼.  Hatfidd,  12  Hun,  382;  In  re  Blew- 
itt,  131  N.  Y.  541,  30  N.  E.  587.    As  said  in  the  latter  case: 

**nie  Jurisdiction  which  formerly  was  vested  in  the  chancellor  oyer  the 
person  and  estate  of  lunatics  is  now  exercised  by  the  Supreme  Court.  But 
the  Supreme  Court  exercises  the  power  under  tbe  same  rules  aa  appertained 
to  and  regulated  the  Jurisdiction  of  the  chancellor,  subject  to  such  statutory 
proTlsions  as  are  cimtaiued  in  the  Code  of  Proeedurs." 

Referring  to  the  Code  of  Civil  Procedure,  we  find  that  section  42? 
provides : 

"If  the  defendant  is  an  infant  of  the  age  of  fourteen  years,  or  upwards, 
or  if  the  court  has,  in  its  opinion,  reasonable  ground  to  believe,  that  the  de- 
fendant, by  reason  of  habitual  dmniceniMss,  or  for  any  other  eause,  Is  men- 
tally Incapable  adequately  to  protect  his  rights,  although  not  judicially  de- 
clared to  be  incompetent  to  manage  his  affairs,  tbe  ooart  may,  in  its  dis- 
cretion, with  or  without  as  application  therefor,  and  tn  the  defendant's  inter- 
est, make  an  order,  requiring  a  copy  of  tbe  samiaoas  to  be  aiso  delivered,  in 
behalf  of  the  defendant,  to  a  person  designated  in  the  order,  and  tiiat  aervice 
of  the  summons  shall  not  be  deemed  complete,  until  It  is  so  delivered." 

In  Behlen  v.  Behlen,  73  App.  Div.  143,  76  N.  Y.  Supp.  747,  where 
a  guardian  ad  litem  was  appointed  for  an  insane  defendant  who  had 
interposed  an  answer,  this  court  held  that,  whilst  such  guardian 
was  not  entitled  to  be  made  a  party,  he  was,  however,  entitled,  un- 
der the  provisions  of  section  427  and  428  of  the  Code  of  Civil  Pro- 
cedure, to  notice  of  all  further  proceedings  in  the  action,  and,  to  the 
extent  that  it  might  be  advisable  and  proper,  to  intervene  therein 
and  "conduct  the  defense  for  the  incompetent  defendant." 

In  the  nature  of  things,  it  was  impossible  for  the  Legislature  to 
meet  every  condition  that  might  arise  as  affecting  the  person  or 
property  of  incompetents,  whether  judicially  declared  insane  or 
not ;  but  it  does  not  follow,  because  we  cannot  find  an  express  pro- 
vision in  the  Code  of  Civil  Procedure  conferring  the  power,  or  regu- 
lating the  mode  or  manner  of  exercising  it,  to  protect  the  interests 
of  lunatics  and  incompetents,  that  therefore  the  court  lacks  the 
power  to  protect  such  persons  in  some  adequate  manner.  It  has 
been  repeatedly  held  that  the  power  exists  in  the  court,  and,  where 
there  are  provisions  in  the  Code  of  Civil  Procedure  describing  the 
way  in  which  this  power  shall  be  exercised,  those  provisions  must 
be  complied  with  and  followed;  but,  where  there  is  an  absence  of 
provisions  regulating  the  exercise  of  the  power,  then  it  becomes  the 
duty  of  the  court  to  determine  the  mode  or  manner  in  which  the 
power  can  be  best  exercised  to  effect  the  end  desired.  In  other 
words,  the  power  is  inherent  in  the  court,  and  is  not  conferred  by 
the  Code,  but  the  latter  in  many  instances  merely  prescribes  when 
and  how  it  shall  be  invoked. 

Examining  the  authorities  with  this  in  mind,  we  find  that,  whilst 
the  designation  or  appellation  of  the  one  selected  to  represent  the 
incompetent  differs,  still  the  end  to  be  reached  is  the  same,  namely, 
the  protection  of  the  interests  of  the  incompetent.  Thus  in  Hanley 
V.  Brennan,  19  Abb.  N.  C  186,  it  was  held  that  the  City  Court  has 
power,  aside  from  any  provision  of  the  Code,  to  appoint  a  guardian 
ad  litem  for  a  lunatic  defendant  upon  the  plaintiffs  application,  al- 
though he  was  of  full  age,  had  not  been  judicially  declared  insane. 
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and  no  committee  o£  his  person  or  estate  had  been  appointed.    As 
therein  said: 

**We  do  not  find  any  express  prorlskm  of  tbe  Code  eepeciaUy  applicable 
to  such  a  case,  but  we  do  find  auUkorities  which  assert  tbe  exlsteiice  of  tbe 
power  and  approve  of  its  exercise." 

And  in  O'Brien  v,  O'Brien  (SupO  S8  N.  Y.  Supp.  167— a  Special 
Term  decision  by  the  late  Judge  Beekman — it  was  held  that: 

"As  tha«  la  no  provision  of  law  for  tbe  appointment  of  a  special  guardian 
ad  Uteni  of  a  dwfenflant  wbo  is  a  lunatic,  but  who  has  never  been  judicially 
declared  to  be  so^  tbe  proper  method  of  bringing  such  a  defendant  before  the 
court  is  by  an  application  for  an  order  designating  some  person  upon  whom 
a  copy  of  the  summons  shall  be  served  in  addition  to  service  upon  such  luna- 
Uc,  under  Code  Civ.  Proc.  S  427." 

The  distinction  to  be  noted  in  these  two  cases,  which  are  but  ex- 
emplars of  others  that  might  be  referred  to,  is  that,  whilst  the  ap- 
pointment of  some  one  to  look  after  the  interests  of  the  incompetent 
was  upheld,  he  was  designated  in  one  case  as  a  guardian  ad  litem, 
and  in  the  other  merely  as  a  person  upon  whom  the  summons  could 
be  served.  By  whatever  term  he  is  designated,  if  one  so  selected, 
as  intimated  by  the  learned  judge  at  Special  Term,  had  no  further 
duty  devolving  upon  him  than  to  receive  the  summons,  so  that  in 
plaintiff's  interest  the  court  could  acquire  jurisdiction  over  the  in- 
competent, then,  clearly,  so  far  as  being  of  any  advantage  in  pro- 
tecting the  interests  of  the  incompetent,  the  designation  would  be  . 
useless.  In  adopting  this  view  the  learned  judge  ov/^rlooked  the 
express  language  of  section  427  of  the  Code  of  Civil  Procedure, 
which  provides  that  the  court  "may  *  *  *  in  the  defendant's 
interest  make  an  order"  designating  the  person  upon,  whom  the 
service  is  to  be  made. 

Nor  do  we  think  that  merely  receiving  the  summons  is  all  that 
the  person  designated  to  represent  a  defendant  who  has  substantial 
interests  in  the  controversy,  and  who  is  non  compos  mentis,  but 
who  has  not  been  judicially  declared  insane,  is  required  to  do.  We 
think  the  provisions  in  the  order  should  be  sufficiently  broad  to 
enable  him  to  look  after  the  interests  of  such  defendant  at  every 
stage  of  the  action.  In  a  foreclosure  suit  this  includes  not  only  the 
duty  of  representing  the  incompetent  up  to  the  time  of  the  judg- 
ment in  foreclosure  and  sale,  but  also  interests  the  incompetent 
may  have  in  the  surplus  realized  after  a  sale.  As  said  in  Behlen 
V.  Behlen,  supra: 

••Some  competent  person  should  be  apprised  of  all  matters  in  the  litigation 
affecting  the  interests  of  the  d^endant,  and  that  such  interests  should  be 
protected  was  the  very  purpose  of  appointing  the  guardian  ad  litem." 

It  was  there  held  that  the  order  should  be  so  far  modified  as  to 
give  the  guardian  the  right  "to  look  after  the  interests  of  the  al- 
leged incompetent  defendant." 

When  the  present  application  was  made  to  the  Special  Term  in 
the  interest  of  the  incompetent,  there  were  two  courses  which 
might  have  been  followed — one  to  amend  the  original  order  ap- 
pointing Thomas  F.  Keating,  so  as  to  give  him  the  additional  right 
to  appear  in  the  surplus  proceeding  and  protect  the  interests  of  the 
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incompetent,  or  the  court  could  regard  the  surplus  proceeding  as 
a  new  and  independent  proceeding  in  the  action,  and  therein,  by 
virtue  of  the  inherent  power  vested  in  the  court,  it  could  make  a 
designation  of  the  same  or  another  person,  who  would  have  the 
right  to  appear  and  protect  the  interests  of  the  incompetent  upon 
the  reference  ordered  to  determine  as  to  the  persons  entitled  to  the 
surplus  fund. 

The  order  should  accordingly  be  reversed,  with  $10  costs  and  dis- 
bursements, and  with  leave  to  renew  the  application  at  Special 
Term  on  papers  that  shall  include  a  copy  of  the  original  order  ap- 
pointing Keating.    All  concur. 


PEOPLE  ex  rel.  ARFKBN  t.  YORK  et  al.,  Police  Gom*r8. 
(Supreme  Court,  Appellate  Dlylslon,  First  Department    July  7,  1905.) 

L  DisinssAL— Neoleot  to  Pbosbctttb. 

Code  ClY.  Proc  S  822,  provides  that  when  plaintiff  unreasonably  neg- 
lects to  proceed  the  court  may  dismiss  the  complaint,  and  Gen.  Rules 
Prac.  86,  provides  that,  where  plaintiff  fails  to  bring  an  issue  of  fact  to 
trial,  the  defendant,  at  any  time  after  younger  issues  shall  have  been 
tried,  may  move  for  a  dismissal.  Held,  that  where  younger  issues  on 
the  calendar  had  been  tried  in  their  regular  order,  and  no  excuse  was 
offered  for  plaintiff's  delay,  defendant  was  entitled  to  a  dismissal. 

[Ed.  Note. — For  cases  in  point,  see  vol  17,  Cent  Dig.  Dismissal  and 
Nonsuit,  U  140-142.] 
2.  MANDAin7S~DiB)nssAi/—OBDEit— Recitals. 

Where,  in  mandamus,  the  proceedings  were  heard  on  the  merits  on 
appeal  from  a  final  order  dismissing  an  alternative  writ,  and  there  were 
inserted  in  the  order  of  affirmance  the  words  ''without  prejudice  to  the 
rights  of  the  relator  to  payment,"  and  subsequently  another  party  com- 
menced similar  proceedings  to  obtain  the  same  result,  and  an  order  dis- 
missing them  for  want  of  prosecution  contained  a  recital  that  the  motion 
was  granted  for  the  reasons  given  in  the  former  case,  referring  to  it  by 
title,  such  recital  was  erroneous,  there  having  been  no  decision  on  the 
merits,  and  there  being  no  basis  for  a  claim  that  the  proceedings  would 
be  a  bar  to  an  action. 

Appeal  from  Special  Term,  New  York  County. 

Mandamus  by  the  people,  on  the  relation  of  George  L.  Arfken, 
to  compel  Bernard  J.  York  and  others,  as  police  commissioners  of 
the  city  of  New  York,  to  pay  relator  a  salary  as  detective  sergeant 
From  an  order  denying  a  motion  to  dismiss  the  proceeding  for 
want  of  prosecution  and  from  an  order  denying  a  motion  to  resettle 
the  same,  defendants  appeal.     Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  HATCH,  McLAUGHLIN, 
PATTERSON,  and  INGRAHAM,  JJ. 

Terence  Farley,  for  appellants. 
Abram  I.  Elkus,  for  respondent. 

McLAUGHLIN,  J.  This  appeal  is  from  an  order  denying  a  mo- 
tion to  dismiss  the  proceeding  for  want  of  prosecution,  and  also 
from  an  order  denying  a  motion  to  resettle  the  same.  The  motion 
to  dismiss  was  granted  not  for  want  of  prosecution,  but  for  "the 
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reasons  given  in  the  opinion  ♦  ♦  *  in  People  ex  rel.  Daly  v. 
York,  66  App.  Div.  453,  73  N.  Y.  Supp.  331."  The  defendants 
thereupon  moved  to  resettle  the  order  by  striking  out  the  words 
quoted  and  inserting  in  place  thereof  words  to  the  effect  that  the 
proceeding  was  dismissed  for  want  of  prosecution.  This  motion 
was  denied,  and  an  appeal  has  been  taken  from  both  orders. 

I  am  of  the  opinion  that  the  orders  should  be  reversed.  The 
proceeding  was  instituted  on  the  14th  of  June,  1900,  for  the  purpose 
of  compelling  the  police  commissioners  to  pay  the  relator,  a  mem- 
ber of  the  police  force  of  the  city  of  New  York,  then  doing  detective 
work,  the  salary  of  a  detective  sergeant.  An  alternative  writ  of 
mandamus  was  obtained,  and  issue  joined  by  filing  a  return  on  the 
20th  of  August,  1900.  Younger  issues  upon  the  calendar  have  been 
tried  in  their  regular  order,  and  no  excuse  was  offered  for  the  delay 
on  the  part  of  the  relator.  Therefore,  under  section  822  of  the 
Code  of  Civil  Procedure  and  rule  36  of  the  general  rules  of  practice, 
the  defendants  were  entitled  to  have  the  proceeding  dismissed. 
The  relator  had  failed  to  bring  the  proceeding  to  trial  in  accordance 
with  the  course  and  practice  of  the  court,  and  his  failure  to  do  so 
was  unreasonable.  Defendants'  motion  should  therefore  have  been 
granted.  Silverman  v.  Baruth,  42  App.  Div.  21,  58  N.  Y.  Supp. 
663;  Zafarano  v.  Baird,  80  App.  Div.  144,  80  N.  Y.  Supp.  510; 
McMann  v.  Brown,  92  App.  Div.  249,  87  N,  Y.  Supp.  38. 

The  counsel  for  the  relator  does  not  contend  but  what  the  pro- 
ceeding should  have  been  dismissed,  but  he  claims  it  was  proper 
to  insert  in  the  order  that  it  was  dismissed  for  the  reasons  given  in 
the  opinion  in  the  Daly  Case.  In  that  case  the  appeal  was  from  a 
final  order  dismissing  an  alternative  writ  of  mandamus  and  from 
judgment  entered  thereon.  The  proceeding  had  been  heard  upon 
the  merits,  and  there  were  inserted  in  the  order  of  affirmance  the 
words  "without  prejudice  to  the  rights  of  the  relator  to  sue." 
These  words  were  inserted,  as  stated  in  People  ex  rel.  Allen  v. 
York,  84  App.  Div.  440,  82  N.  Y.  Supp.  863,  not  for  the  purpose  of 
saving  any  cause  of  action  which  the  relator  might  have,  or  pre- 
venting the  city  interposing  the  statute  of  limitations  as  a  defense, 
but  for  the  sole  purpose  of  showing  that  the  final  order  in  the 
mandamus  proceeding  was  not  intended  to  be  a  bar  to  any  action 
which  the  relator  might  bring.  In  the  case  now  before  us  there 
has  been  no  decision  or  determination  on  the  merits.  Nothing 
has  been  done  since  issue  was  joined,  and  there  is  no  basis  for  a 
claim  that  the  commencement  of  the  proceeding  would  be  a  bar 
to  an  action  if  the  relator  should  see  fit  to  bring  one  to  enforce  his 
alleged  claim.  The  reasons  given  in  the  opinion  in  the  Daly  Case 
therefore  have  no  application,  and  the  words  referring  to  it  were 
improperly  incorporated  in  the  order.     People  ex  rel.  Allen,  supra. 

The  orders  appealed  from  therefore  must  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  to  dismiss  for  want  of 
prosecution  granted,  with  $10  costs.    All  concur. 
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COOPER  T.  COOPER. 

(Supreme  Court,  AppeHate  Di^-ision,  Fourth  Department.    July  €,  1905.) 

JuDaMKNTs— Defaulib— Vacatioii— TncE  OF  Afflzcatiok. 

Under  a  city  charter  (Laws  1880,  p.  33C,  c.  232,  S  63)  authorizing  the 
City  Court  to  open  defaults  on  application  made  within  20  days  from 
the  entry  of  judgment,  and  further  providing  th«t  wiiere  tiie  tranacript 
of  the  Judi^Dent  shall  have  been  filed  the  coanty  osnrt  nay  open  the 
default  and  order  a  new  trial  in  accordance  with  the  practice  prevailing 
in  the  City  Court,  an  application  to  open  a  default  Judgment,  whether 
made  in  the  City  or  tn  the  County  Court,  must  be  made  within  20  days 
from  the  rendition  of  such  judgment 

[£d.  Mot&— For  cases  in  point,  see  yel.  ^  Cent  DAg.  Jndgmeot  U  90a- 
3041 

Appeal  from  Special  Term,  Cayuga  County. 

Action  by  Laura  L.  Cooper  against  Charles  H.  Cooper.  From 
an  order  of  the  County  Court  setting  aside  a  judgment  of  the  City 
Court  of  Auburn  and  ordering  a  new  trial,  plaintiff  appeals.  Re- 
versed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

Mortimer  V.  Austin,  Jr.,  and  Frank  S.  Corbin,  for  appellaat. 
Payne,  Van  Sickle  &  Payne,  for  respondent 

WILLIAMS,  J.  The  order  should  be  reversed,  with  $10  costs 
and  disbursements,  and  the  motion  denied,  with  $10  costs. 

This  appeal  involves  the  question  of  the  power  of  the  County 
Court  to  set  aside  a  judgment  of  the  City  Court  and  direct  a  new 
trial  when  more  than  20  days  have  elapsed  since  the  judgment  was 
rendered.  The  power  is  claimed  to  exist  under  and  by  virtue  of  the 
provisions  of  the  city  charter  (chapter  232,  p.  352,  Law^  1880). 
Section  63  (page  356),  gives  the  City  Court  power  to  <^>en  defaults 
and  set  aside  judgments  where  the  defendant  fails  to  appear  and 
the  judgment  is  rendered  upon  default,  but  pn>vides  that  the  ap- 
plication shall  be  made  within  20  days  from  the  entry  of  the  judg- 
ment, and  then  the  same  section  provides ; 

"Where  a  transcript  of  a  Judgment  of  said  City  Court  e^U  have  been  filed 
in  a  case  provided  toit  in  this  section,  the  County  Court  of  Cayuga  cotmty 
Bhall  have  power  and  authority  to  open  the  default,  and  set  aside  such  Judg- 
ment, and  all  proceedings  thereon,  and  to  order  a  new  trial  tn  said  C^ty 
Ooort  upon  such  terms  as  may  be  Just  The  iH«ctlce  In  said  County  Court 
upon  such  application  shall  be  the  some  as  is  herein  provided  for  like  pro- 
ceedings in  said  City  Court,  except  that  the  defendant  must  idiow  that  prior 
to  the  filing  of  such  transcript  no  application  was  made  in  the  City  Court  for 
like  relief,"  etc. 

In  this  case  the  judgment  was  entered  December  23,  1904.  A 
transcript  was  filed  the  same  day-  The  application  was  made  to 
the  County  Court,  February  10,  1905,  45  days  after  the  entry  of 
the  judgment.  Was  the  application  made  after  20  days  too  late? 
The  scheme  of  the  section  appears  to  be  to  limit  these  applications 
to  20  days  wherever  the  same  may  be  made.     If  no  transcript  has 
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been  filed  when  the  defendant  desires  to  make  the  application,  it 
must  be  made  in  the  City  Court.  If  a  transcript  has  been  filed,  the 
application  can  only  be  made  in  the  County  Court.  No  reason  is 
apparent  why  the  Legislature  should  have  intended  to  extend  the 
time  for  making  the  application  in  case  of  the  filing  of  a  transcript. 
Such  intention  is  not  indicated  by  any  words  in  the  statute.  The 
provision  is  general — that  the  practice  upon  such  an  application 
shall  be  the  same  in  County  as  in  City  Court.  Suppose  the  tran- 
script is  filed  21  days  after  the  entry  of  the  judgment;  can  the 
application  be  thereafter  made  in  County  Court,  though  barred 
in  City  Court?  Can  it  be  that  a  judgment  after  20  days  from  its 
entry  is  unassailabk,  so  long  as  no  transcript  is  filed,  but  as  soon 
as  the  filing  takes  place  the  judgment  may  be  attacked  and  set 
aside?  Such  a  construction  of  the  statute  would  be  unreasonable, 
and  should  not,  therefore,  be  made.  It  cannot  with  good  reason  be 
claimed  the  County  Court  had  any  power,  outside  this  section  63 
of  the  charter,  to  make  the  order  appealed  from.  We  have  nothing 
to  do  with  the  justice  or  injustice  of  the  judgment,  unless  the 
County  Court  had  power  to  grant  the  relief  it  did.  The  defendant 
had  20  days  after  the  entry  of  the  judgment  to  protect  himself 
against  any  wrong  or  injustice  done  him.  Beyond  that  the  law 
afforded  him  no  relief. 

The  order  was  unauthorized,  and  should  be  reversed,  as  already 
suggested. 

Order  reversed,  w!th  |10  costs  and  dlsbureements,  and  motion  denied,  with 
$10  eoats.    All  concur. 


DELAHUNTT  v.  CANFIELD  (two  cases). 
(Supreme  Court,  Appellate  DIyIbIod,  First  D^artment    Jxxlj  7,  1905.) 

1.  Motions— NoTiCB  REQxnBSD. 

Under  general  rule  of  practice  No.  37,  and  Irrespectiye  of  the  rule» 
plaintiff  was  entitled  to  notice  of  an  application  by  defendant  for  an 
order  staying  proceedings  until  the  determination  of  an  appeal  by  de- 
f^ulant  from  the  denial  of  a  motion  to  eonaolidate  the  action  with  an- 
other. 

2.  Saus— JTntisDicnoEf. 

Co6e  GlT.  Proc.  S  769,  proyldes  that  a  motion  on  notice  in  an  action  in 
the  Supreme  Ck>urt  must  be  made  within  the  Judicial  district  In  which 
the  action  is  tried,  or  tn  a  county  adjoining  that  in  which  it  is  triable, 
except  that  where  It  is  triable  in  the  First  Judicial  District  the  motion 
must  be  made  there.  Held  that,  where  actions  between  the  same  parties 
were  pending  In  the  county  of  New  York,  the  Canastota  Special  Term  had 
no  authority  to  grant  an  order  staying  the  proceedings  in  one  of  the  ac- 
tions until  the  determination  of  an  appeal  from  a  denial  of  a  motion  to 
consolidate  the  actions. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  John  Delahunty  against  Richard  A.  Canfield.  From 
an  order  denying  a  motion  to  vacate  an  ex  parte  order  staying  pro- 
ceedings until  the  determination  of  an  appeal  from  the  denial  of  a 
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motion  by  defendant  to  consolidate  the  action  with  another,  plaintifiE 
appeals.    Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHUN.  PATTER- 
SON, INGRAHAM,  and  LAUGHUN,  JJ. 

S.  Hanford,  for  appellant. 
Thomas  J.  Keenan,  for  respondent 

PER  CURIAM.  The  defendant  moved  to  consolidate  these  ac- 
tions, the  venue  of  which  was  the  county  of  New  York.  The  mo- 
tion was  denied,  and  he  appealed  to  this  court. ,  Pending  the  appeal, 
without  notice  to  the  plaintiff  or  his  attorney,  the  defendant  applied 
to  and  obtained  from  the  Canastota  Special  Term  an  order  staying 
all  proceedings  in  action  No.  1  until  the  hearing  and  determination 
of  the  appeal.  The  plaintiff  thereupon  moved,  upon  notice  at  the 
New  York  Special  Term,  to  vacate  this  order.  The  motion  was  de- 
nied, and  the  plaintiff  has  appealed. 

The  motion  to  vacate  should  have  been  granted.  The  order 
which  the  plaintiff  asked  to  have  vacated  was  obtained  without  no- 
tice, and  in  disregard  of  rule  37  of  the  general  rules  of  practice, 
which  required  notice.  Dupignac  v.  Van  Buskirk,  44  Hun,  45. 
And  irrespective  of  the  rule,  the  plaintiff  was  entitled  to  be  heard 
before  an  order  could  be  made  which  indefinitely  stayed  the  prose- 
cution of  the  action.  Notice  of  the  application  for  the  order  should 
have  been  given,  and,  this  being  so,  the  motion  should  have  been 
made  at  the  New  York  Special  Term,  in  which  county  the  actions 
were  triable,  and  not  at  the  Canastota  Special  Term.  The  Code  of 
Civil  Procedure  so  provides.  Section  769.  The  section  cited  pro- 
vides that : 

"A  motion  upon  notice  [and  this  one  should  have  been  upon  notice]  in  an 
action  In  the  Supreme  Court  must  be  made  within  the  Judicial  district  In 
which  the  action  is  triable  or  in  a  county  adjoining  that  in  which  it  is  tria- 
ble, except  that  where  it  it  triable  in  the  First  Judicial  District  the  motion 
must  be  made  in  that  district" 

If  the  defendant  desired  and  thought  he  was  entitled  to  a  stay  of 
proceedings,  he  should  have  made  his  motion  returnable  at  the  New 
York  Special  Term,  and  upon  notice.  Not  having  done  so,  but 
instead  having  applied  ex  parte  to  the  Canastota  Special  Term  and 
obtained  such  order,  the  plaintiff  was  entitled  to  have  it  vacated. 

The  order  appealed  from  therefore  must  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  to  vacate  granted,  with 
$10  co^ts. 
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COHN  ▼.  TOWNSBND  et  al. 
(Supreme  Court,  Special  Term,  Erie  County.    July  10,  1905.) 

1.  HOLIDAT0— Statutobt  Constbitotion  La.w~Boabd  of  School  ExAinNsas 

—Examinations  on  Saturday  Aftbbnoon— Validitt. 

Laws  1892,  p.  1485,  c.  677,  §  24  (Statutory  Construction  Law),  as  amend- 
ed by  Laws  1897,  p.  759,  c.  614,  §  1,  declaring  that  Saturday  afternoon 
shall  be  deemed  a  public  half  holiday  "for  all  purposes  whatsoever  as 
r^ards  the  transaction  of  business  In  the  public  oflBlces  of  this  state  or 
counties  of  this  state,"  does  not,  as  construed  by  the  Court  of  Appeals, 
prohibit  an  otBtcer  from  voluntarily  performing  an  official  act  on  public 
holidays,  or  render  such  act  void  or  voidable,  unless  It  Is  such  as  to  create 
an  unlawful  preference  under  the  recording  act,  or  Is  prohibited  by 
some  other  statute.  Ordinances  City  of  Buffalo,  c.  3,  §  20,  provides  that 
all  offices  In  all  departments  and  bureaus  of  the  city  government  shall 
be  open  for  the  transaction  of  business  on  every  day,  excepting  Sundays 
and  holidays,  from  8 :30  o'clock  a.  m.  until  4  :S0  o'clock  p.  m.,  and  except- 
ing on  Saturday,  when  the  same  shall  be  open  from  8:30  o'clock  a.  m. 
until  12  o'clock  m.  Held  that,  in  view  of  such  construction  of  the  statute, 
the  city  board  of  school  examiners  were  not  prohibited  under  the  ordi- 
nance from  continuing  beyond  noon  of  Saturday  an  examination  of  appll-' 
cants  for  positions  as  public  school  teachers. 

2.  Sams— Constitutional  Law^Dbnial  of  Equal  Pbotkgtion  or  Laws. 

Charter  City  of  Buffalo  (Laws  1891,  p.  210,  c.  105)  §  334,  in  defining  the 
duties  of  the  school  examiners,  provides  that  they  shall  hold  at  least  one 
stated  meeting  each  month.  Section  337  (page  211),  provides  that  the 
examiners  shall  hold  stated  examinations  at  such  of  their  regular  meet- 
ings as  they  may  designate,  and  at  least  as  often  as  once  every  three 
months,  of  all  applicants,  etc.  Held  that,  there  being  no  statute  prohibit- 
ing the  holding  of  such  examinations  on  Saturday,  or  requiring  the  board 
to  refrain  from  examining  on  that  day  persons  who  observe  it  as  a  day 
of  worship,  or  to  grant  such  persons  a  special  examination  on  some  other 
day,  a  Jewish  applicant  is  not  deprived  of  the  equal  protection  of  the  law 
and  discriminated  against  because  of  her  race  by  being  denied  such  ex- 
amination on  some  day  other  than  Saturday. 

8»  Same— Bxxcxttivs  Offiokbs— Exkbcisx  or  Discbbtion— Judicial  Control 
or. 

The.  courts  have  no  power  to  control  the  exercise  of  the  judgment  and 
discretion  reposed  by  law  in  an  executive  officer  as  part  of  his  official 
functions,  and  hence  cannot  control  the  action  of  the  board  of  school  ex- 
aminers of  a  city  as  to  fixing  the  day  for  holding  teachers'  examinations, 
or  as  to  granting  special  examinations  to  persons  observing  Saturday  as 
a  Sabbath. 

Action  by  Ida  F.  Cohn  against  E.  Corning  Townsend  and  others, 
constituting  the  board  of  school  examiners  of  the  city  of  Buffalo. 
Order  to  show  cause  why  injunction  should  not  be  continued.  Mo- 
tion to  continue  injunction  denied,  and  injunction  vacated. 

Simon  Pleischmann,  for  plaintiff. 

Edward  L.  Jung,  City  Atty.,  for  defendants. 

KENEFICK,  J.  This  action  is  brought  to  enjoin  forever  the  de- 
fendants, as  the  board  of  school  examiners  of  the  city  of  Buffalo, 
from  holding  examinations  of  applicants  for  public  school  teachers 
on  Saturday,  and,  in  particular,  to  restrain  them  from  continuing 
on  Saturday  the  examination  which  was  in  progress  when  this 
action  was  commenced. 
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The  complaint  alleges,  in  substance,  that  the  defendants  in  their 
official  capacity  began  an  examination  of  applicants  on  Monday, 
June  26,  X905,  and  announced  that  such  examination  would  con- 
tinue each  day  of  the  week,  including  Saturday,  from  8  o'clock  a. 
m.  to  12 :30  o'clock  p.  m.,  each  day  being  devoted  to  one  or  more 
subjects;  that  the  plaintiff  and  a  nup?ib«r  of  oth^J*  persons  entered 
the  examination  and  participated  therein  down  to  Saturday;^  that 
plaintiff  protested  to  the  board  against  taking  the  ^x4.minatioii  in 
arithmetic  and  drawing  scheduled  for  Saturday,  on  the  ground 
that  "she  and  her  parents  are  members  of  the  Orthodox  Jewish 
Faith  and  Church,  under  the  teaching  of  which  it  is  prohibited  and 
is  wrong  and  sinful  for  the  members  of  aaid  church  to  do  any  work 
or  labor  of  any  kind,  or  any  writing,  or  to  perform  any  service  what- 
soever on  their  Sabbath,  which  continues  from  sundown  on  Friday 
evening  of  each  week  until  sundown  of  S^-turday  the  next  day"; 
that  she  requested  the  board  to  adjourn  the  examination  to  some 
other  day,  or  accord  her  a  special  examination  oa  some  other  day, 
which  request  was  refused ;  that  plaintiff  cannot  and  wiU  not,  be- 
cause of  her  religious  scruples  aforesaid,  perform  On  Saturday  the 
work  and  writing  necessary  on  such  examination ;  that  the  hold- 
ing of  such  examination  in  part  on  Saturday  afternoon  is  contrar)^ 
to  the  statute  of  the  state  making  Saturday  afternoon  a  half  holiday, 
and  contrary  to  the  ordinance  of  said  city  relating  to  the  office 
hours  of  the  various  departments  of  the  city  government;  and 
"that  by  reason  of  the  premises  the  defendant*  threaten  to  do  the 
plaintiff  irreparable  injury,  and  to  deprive  her  of  the  equal  protec- 
tion of  the  laws  of  the  land  and  of  the  atate,  and  to  discriminate 
againgt  her  on  account  of  her  race."  Upon  thlp  complaint  and  an 
accompanying  summons,  and  upon  affidavits  setting  forth  in  de- 
tail the  facts  alleged  in  the  complaint,  Justice  I^mbert,  on  Friday, 
June  3Qth,  granted  an  injunction  restraining  the  defendants  from 
continuing  the  examination  on  the  next  day,  Saturday,  July  1st,  and 
from  taking  any  proceedings  upon  and  in  connection  with  said  ex- 
amination on  said  last-named  date,  except  to  adjourn  or  postpone 
the  same  to  some  day  other  than  a  Saturday  or  a  Sunday ;  and  with 
said  injunction  said  justice  issued  an  order  to  show  cauae,  return- 
able at  Special  Term  on  July  5th,  why  the  injunction  should  not 
continue  during  the  pendency  of  the  action.  Before  the  examina- 
tion was  resumed  on  Saturday,  July  1st,  some  of  the  defendants 
were  duly  served  with  the  summons  and  complaint  and  injunction 
order.  The  question  presented  to  this  court  is  whether  the  injunc- 
tion already  granted  shall  be  continued  until  final  judgment. 

The  power  of  the  court  to  grant  the  relief  demanded  in  the  com- 
plaint is  challenged  by  the  defendants,  and,  of  course,  if  no  such 
power  exists  in  the  court,  the  continuance  of  the  injunction  is  not 
justified.  The  threatened  continuance  of  the  examination  a  half 
hour  beyond  noon  of  Saturday  is  claimed  to  be  in  violation  of  the 
statutes  of  the  state  and  of  the  ordinances  of  the  city.  The  state 
statute  simply  declares  that  Saturday  afternoon  shall  be  deemed  a 
public  half  holiday  '^for  all  purposes  whatsoever  as  regards  the 
transaction  of  business  in  the  public  offices  of  this  state  or  counties 
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of  this  state.*  Statutory  Constructioti  Law  (Laws  189£,  p.  1485, 
c.  677,  as  amended  by  Laws  1897,  p.  759,  c.  614,  §  1)  §  U.  It  is 
reasooably  clear  that  this  stattrte  appHeis  only  to  state  and  county 
offices,  and  has  no  application  to  city  offices.  The  city  ordinance 
reads: 

"All  offices  In  all  d^mrtments  and  bureaus  of  the  dty  government  shall  be 
open  for  the  traosactlon  of  bnBiness  on  every  day.  excepting  Sandays  and  holi- 
days from  8 :80  o'doek  a.  m.  until  4 :30  o'clock  pu  m.  and  excepting  on  Saturday 
when  the  same  shall  be  open  from  8:30  o'clock  a.  m.  until  12  KX)  o'clock  m." 
Ordinances,  c  3,  §  20. 

It  will  be  observed  that  the  ordinance  does  not  in  terms  declare 
Saturday  afternoon  a  mnnicipal  half  holiday,  nor  does  it  in  terms 
prohibit  the  transaction  of  business  in  the  public  offices  of  the  city. 
It  simply  fixes  the  office  hours.  The  provision  of  the  statutory 
construction  law  above  quoted  is  plainly  more  stringent  than  the 
ordinance  in  respect  to  the  transaction  of  public  business  on  Sat- 
urday afternoon,  and  yet  the  Court  of  Appeals,  in  construing  that 
provision,  says: 

"The  obvious  purpose  of  this  statute  was  to  authorize  the  closing  of  the 
public  offices  of  the  state  and  the  counties  upon  public  holidays,  for  the  pur- 
pose of  relieving  the  officers  and  employte  in  such  offices  from  the  duty  of 
performiog  official  services  on  such  days.  •  «  •  This  H  the  ext«it  of  the 
statute.  It  does  not  prohibit  an  officer  from  vohmtarily  XMrformtsg  an  official 
act  on  such  days,  or  render  such  acts  void  or  voidable,  unless  the  act  is  such 
as  to  create  an  unlawful  preference  under  the  recording  act,  or  is  prohibited 
by  some  other  statute."  Flynn  v.  Union  Surety,  etc.,  Co.,  170  N.  Y.  145-147, 
G3  N.  fi.  61. 

In  view  of  this  construction  of  the  state  statute,  it  cannot  be 
seriously  claimed  that  under  the  city  ordinance  the  defendants  were 
prohibited  from  continuing  the  examination  beyond  noon  of  Sat- 
urday. 

The  refusal  of  the  defendants  to  adjourn  the  examination  to  some 
day  other  than  Saturday,  or  to  grant  the  plaintiflF  a  special  examina- 
tion because  of  her  religious  scruples  respecting  the  performance 
of  manual  work  on  the  Jewish  Sabbath,  it  is  claimed,  "deprives  her 
of  the  equal  protection  of  the  laws  of  the  land  and  of  the  state,  and 
discriminates  against  her  because  of  her  race."  The  charter  of  the 
city  (Laws  1891,  p.  127,  c.  105),  in  defining  the  duties  of  the  school 
examiners,  provides  that  "the  examiners  appointed  under  this  act 
shall  hold  at  least  one  stated  meeting  each  month"  (section  334),  and 
that  "the  examiners  shall  hold  stated  public  examinations  at  such 
of  their  regular  meetings  as  they  may  designate  and  at  least  as 
often  as  once  every  three  months,  of  all  the  applicants  who  have 
filed  their  applications  with  the  secretary  as  hereinbefore  provided" 
(section  337).  This  is  the  only  statutory  direction  with  respect 
to  the  time  of  holding  the  examinations.  The  day  or  days,  except 
Sunday,  for  holding  the  examinations  within  these  periods,  is  dis- 
cretionary with  the  board  of  examiners.  Sunday,  or  the  Christian 
Sabbath,  existed  as  a  day  of  rest  at  common  law,  and,  in  adopting 
the  common  law  in  the  Constitution  of  our  state,  we  took  over 
Sunday  as  a  civil  institution  of  the  state,  and  the  Legislature  has  . 
from  time  to  time  enacted  laws  to  regulate  its  observance  as  such^.^^^ 
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Lindenmuller  v.  People,  33  Barb.  648,  669.  The  transaction  of  pub- 
lic business  on  Sunday  is  prohibited,  therefore,  because  of  the 
character  of  the  day  as  a  civil  institution.  It  is  probably  within 
the  power  of  the  Legislature  to  confer  upon  Saturday  or  any  other 
day  a  similar  character  as  a  civil  institution,  and  even  to  destroy 
the  character  of  Sunday  as  such.  Such  power,  however,  does  not 
exist  in  the  courts,  nor  can  it  be  effectuated  by  individual  insist- 
ence on  religious  scruples,  nor  can  it  be  imposed  by  the  spiritual 
teaching  of  any  faith  or  church.  In  the  Lindenmuller  Case,  above 
cited,  the  court  said : 

''The  Christian  Sabbath  is  one  of  the  cMl  institutions  of  the  state,  and  to 
which  the  business  and  duties  of  life  are  by  the  conunon  law  made  to  conform 
and  adapt  themselves.  The  same  cannot  be  said  of  the  Jewish  Sabbath,  or 
the  day  observed  by  the  foUowers  of  any  other  religion.  The  respect  paid  to 
such  days,  other  than  that  voluntarily  paid  by  those  observing  them  as  days 
of  worship,  is  in  obedience  to  positive  law.'* 

Therefore,  as  there  is  no  statute  prohibiting  the  holding  of  such 
examinations  on  Saturday,  or  requiring  the  board  of  examiners  to 
refrain  from  examining  on  that  day  persons  who  observe  it  as  a 
day  of  worship,  or  obliging  the  board  to  grant  such  persons  a  special 
examination  on  some  other  day,  it  is  well  within  the  power  of  the 
board  to  hold  such  examinations  on  Saturday,  and  there  is  no  au- 
thority in  the  court  to  control  the  exercise  of  their  discretion  in  that 
regard. 

No  rule  of  law  is  more  firmly  settled  than  that  the  court  has  no 
power  to  control  the  exercise  of  the  judgment  and  discretion  which 
the  law  reposes  in  an  executive  officer  as  a  part  of  his  official  func- 
tions. It  may  be  entirely  practicable  for  the  board  of  examiners 
to  refrain  from  holding  examinations  on  Saturday,  or  to  grant 
special  examinations  on  some  other  day  to  persons  who  observe 
Saturday  as  a  Sabbath,  but  the  decision  of  that  question  rests  with 
the  board,  and  the  court  cannot  guide  or  control  it.  The  facts  al- 
leged in  the  complaint  do  not  establish  or  tend  to  establish  that  the 
plaintiff  has  been  deprived  of  the  equal  protection  of  the  laws, 
or  has  been  discriminated  against  on  account  of  her  race,  but  indi- 
cate, on  the  contrary,  that  she  is  applying  for  a  special  privilege 
which  it  is  not  within  the  power  of  any  court  to  grant. 

The  views  hereinabove  expressed  necessarily  lead  to  a  denial  of 
the  motion  to  continue  the  injunction,  and  to  the  vacation  of  the 
injunction  heretofore  granted. 


PEOPLE  ex  rel.  CITY  OF  NEW  YORK  v.  LAWRENCE  et  aL 

(Supreme  Court,  Special  Term,  New  York  County.    June,  1905.) 

1.  Eminent  Dokain— Assessment  ot  DAKAOSs—RBvnEW—CKBTioaABi— Estop- 
pel TO  Contest. 

Laws  1896,  p.  865,  c.  716,  providing  for  the  construction  of  a  bridge 
and  approaches,  contains.  In  section  4  (page  867)  a  provision  authorizing 
the  payment  of  compensation  for  land  taken  for  the  bridge  and  damages 
caused  by  the  change  of  grade  of  streets  approaching  the  bridge.  Sec- 
tion 5  (page  868)  declares  the  provisions  of  law  relating^  .the  taking  of 
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i  private  property  for  streets  applicable  as  far  as  may  be  necessary  to  the 
acquiring  of  land  under  the  act.  Held,  that  a  claimant  who  was  awarded 
a  hearing  for  the  assessment  of  damages  caused  by  a  change  of  grade 
could  not  contend*  in  opposition  to  a  review  of  such  hearing  on  certiorari, 
that  section  5  is  limited  in  its  scope  to  proceedings  to  acquire  land,  and 
does  not  extend  to  awards  for  change  of  grade. 

2.  Sami:— Bbbobs  in  Law— Rsvisw  bt  Csbtiobabi. 

A  failure  of  the  board  of  assessors,  in  assessing  damages  for  the  change 
in  grade  of  a  street  for  the  construction  of  bridge  approaches  under  Laws 
1896,  p.  865,  c  716,  to  hold  that  there  had  been  a  former  recovery  by  the 
claimant  of  the  same  damages,  is,  if  erroneous,  an  error  of  law,  which 
may  be  reviewed  by  certiorari. 

Certiorari  by  the  people,  on  the  relation  of  the  city  of  New  York, 
against  Mary  H.  Lawrence,  as  executrix,  etc.,  of  Bryan  Lawrence, 
deceased,  and  Robert  Muh  and  others,  composing  the  board  of  as- 
sessors of  the  city  of  New  York.    On  motion  to  quash.    Denied. 

Joseph  A.  Flannery,  for  the  motion. 

John  J.  Delany  (Charles  L.  Guy,  of  counsel),  opposed. 

GIEGERICH,  J.  Chapter  716,  p.  865,  of  the  Laws  of  1896, 
amending  certain  portions  of  prior  acts  relating  to  the  same  sub- 
ject, and  providing  for  the  construction  of  a  bridge  and  approaches 
on  Third  avenue  over  the  Harlem  river,  contains  a  provision  for 
awarding  damages  to  abutting  owners  caused  by  change  of  grade 
of  streets  approaching  such  bridge.  The  respondent  Mary  H. 
Lawrence,  as  executrix  of  the  last  will  and  testament  of  Bryan 
Lawrence,  deceased,  obtained  from  the  respondents,  Muh,  Zucca, 
and  O'Malley,  composing  the  board  of  assessors  of  the  city  of  New 
York,  an  award  of  $203,600,  as  representing  such  damages,  with 
interest  thereon,  bringing  the  total  up  to  $282,017.08.  Thereupon 
the  city  of  New  York  obtained  a  writ  of  certiorari  to  review  such 
proceedings,  and  it  is  to  quash  and  supersede  such  writ  that  the 
present  motion  has  been  brought  by  the  respondent  Lawrence. 

Chief  reliance  in  support  of  the  motion  is  placed  upon  People 
ex  rel.  Stephens  v.  Phillips,  88  App.  Div.  660,  86  N.  Y.  Supp.  200 ; 
while  in.  opposition  reliance  is  placed  on  Matter  of  Fitch,  147  N. 
Y.  334,  41  N.  E.  699.  Neither  of  those  authorities  can  be  regarded 
as  precisely  in  point,  however,  for  the  reason  that  each  of  them,  like 
the  present  case,  has  to  proceed  in  its  final  analysis  upon  a  con- 
struction of  the  language  used  in  the  particular  statute  under  con- 
sideration. In  the  present  case  the  important  provisions  on  the 
point  are  found  in  section  4  of  the  act,  permitting  the  disbursement 
for  the  construction  of  such  bridge  (after  enumerating  certain 
amounts),  "and  also  such  further  sum  for  paying  awards  and  com- 
pensation for  land  taken  for  the  purpose  of  said  bridge  and  awards 
for  damages  caused  by  reason  of  the  change  of  grade  of  streets  or 
avenues  approaching  the  same  authorized  by  this  act,  as  may  be 
awarded  by  the  board  of  assessors  of  the  said  city  or  proper  au- 
thority, whose  duty  it  shall  be  to  estimate  the  damage  which  each 
owner  of  land  fronting  on  such  street  or  avenue  will  sustain  by 
reason  of  such  change  to  such  land  or  to  any  improvements  thereon, 
or  the  value  of  land  taken,  and  make  a  just  and  equitable  award  of 
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the  amount  of  such  damage  or  value  to  the  owner  or  owners  of 
such  lands,"  etc.  In  support  of  the  motion  it  is  argued  that  the  act 
of  the  board  of  assessors  was  purely  ministerial,  and  not  reviewable 
by  a  writ  of  certiorari,  as  a  judicial  act  would  be.  As  evidence  of 
such  claim  that  the  act  is  ministerial,  it  is  insisted  that  there  are  no 
provisions  of  the  act  affording  hearings  to  claimants  for  damages. 
It  is  not  clear  to  my  mind  that  there  are  not  such  provisions  in  that 
portion  of  section  5  of  the  act  which  declares  that : 

*'The  proTiflions  of  law  relating  to  tbo  taking  of  private  iK-operty  for  public 
streets  or  places  in  said  city  are  hereby  made  applScabie,  as  far  as  may  be 
necessary,  to  the  acquiring  of  the  said  land  as  aforesaid." 

It  is  urjg^ed  that  this  language  does  not  extend  to  awards  for 
change  of  grade  made  by  the  board  of  assessors,  but  is  limited  to 
proceedings  to  acquire  land  through  commissioners  of  estimate 
and  apportionment  provided  for  in  other  portions  of  the  act.  In, 
the  present  instance,  however,  the  claimant  was  afforded  a  hear- 
ing, and  I  do  not  think  it  now  lies  in  her  mouth  to  assert  that  the 
statute  has  a  different  significance  than  was  given  to  it  in  her  favor 
by  the  board  of  assessors  in  the  practical  interpretation  made  of 
it  when  they  granted  her  the  hearing.  So  far  as  the  authority  of 
People  ex  rel.  Stephens  v.  Phillips,  88  App.  Div.  560,  85  N,  Y. 
Supp.  200,  is  concerned,  it  is  sufficient  to  distinguish  that  case  to 
point  out  that  it  was  one  where  a  claimant,  disappointed  in  the 
amount  of  damages  awarded,  sought  to  obtain  more  by  a  writ  of 
certiorari,  and  the  court,  in  holding  that  no  such  remedy  was  war- 
ranted, based  its  decision  primarily  upon  the  fact  that  the  enact- 
ment under  which  the  award  had  been  made  was  permissive,  rather 
than  mandatory,  and  vested  in  the  board  of  revision  and  assess- 
ment a  discretionary  power  to  determine  what  damages,  if  any, 
should  be  awarded.  This  view  was  emphasized  by  the  observation 
of  the  court  that  the  award,  when  made,  was  in  the  nature  of  a 
gratuity  to  the  property  owner.  Obviously,  under  such  circum- 
stances, the  recipient  of  the  gratuity,  the  granting  or  withholding 
of  which  altogether  is  placed  in  the  discretion  of  a  designated  board, 
is  in  no  position,  after  an  award  of  such  gratuity,  to  complain  that 
it  was  not  large  enough,  which  is  precisely  what  was  sought  to 
be  done  in  the  Stephens  Case.  For  the  same  reasons,  the  statute 
ought  to  be  construed  liberally  in,  favor  of  allowing  a  review  of 
the  proceedings  to  the  one  required  to  pay  such  gratuity.  Turn- 
ing now  to  Matter  of  Fitch,  147  N.  Y.  334,  336,  41  N.  E.  699,  cited  as 
authority  for  the  issuance  of  the  writ,  language  is  found  applica- 
ble to  the  situation  here  presented,  as  follows : 

"Undoubtedly,  tbe  commissioners  are  given  ezcluBive  jurisdiction  to  esti- 
mate the  loss,  but  they  are  required  to  make  their  estimates  upon  legal  and 
authorized  eyidence,  to  include  only  such  element  of  damage  as  is  authorized, 
and  to  adopt  a  proper  rule  or  basis  In  estimating  the  damage.  Their  deter- 
mination Is  not,  by  the  language  of  the  act,  made  final  and  conclusive.  They 
are  only  given  the  exclusive  power  to  estimate.  It  appears  to  us,  therefore, 
that  their  proceedings  are  subject  to  review  In  the  particulars  indicated.** 

In  this  proceeding  it  is  claimed  that  the  board  of  assessors  com- 
mitted an  error  of  law  in  not  holding  that  there  had  been  a  former 
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rtcoreiy  by  this  claimant  for  the  same  damages  sought  fai  this  pro- 
eeeding  in  a  prior  proceeding  before  commissioners  of  estimate  and 
assessraent.  Whether  there  had  been  such  prior  recovery,  which 
would  act  as  a  bar  to  the  present  claim,  would  seem  to  be  a  qttes- 
tion  of  litWi  add  one  df  tke  character  indicated  tn  the  abore-^uoted 
language  of  the  Court  of  Appeals  as  one  pi^per  fot  review  by  a 
writ  of  certiorari. 
The  motion  is  danied,  with  $10  costs^ 


m  Misc.  R^.  897«) 

QUACKttKBtialH  t.   W&BATdn  st  aL 

(Supreme  Oourt,  dpeeial  Term,  New  fork  Ootinty.    t'ebruary,  1005.) 

1.  XMM'dACte^'AiMOMlfllKtt-fi^ttttM  W  AMldim. 

Aa  assigpirte  ef  a  Mortaage  takeis  tbe  aaslgiuueBt  subject  l^  an  defenses 
that  would  bave  been  available  agalsist  the  asBigaor. 

lEcL  Note.-i^For  esses  In  point,,  see  rOL  35,  Gent  Dig.  Mortgages,  H  G7S« 
68C.] 

2.  SAMa^BxmBisien. 

Wbere  a  mortgage  Is  assigned  for  a  valuable  consideration,  the 
assignee  tates  it  subject  to  an  oral  agreement  between  the  mtjirtgagor 
asd  the  asBlgao]^  for  so  e:ttenitosi  of  the  mortgage,  thoagh  be  had  no 
notiee  thereof,  and  the  agreement  may  be  pleaded  ia  defense  to  a  fore- 
closure of  the  mortgage  before  the  period  for  which  it  was  extended  has 
expired. 

Actiort  by  one  Quaekenbush  agaimst  Either  A,  Wheaton  and 
others.    Judgment  for  defendants. 

Quaekenbush  &  Wise,  for  plaintitf. 
A,  C-  Bostwick,  for  defendants. 

GREENBAUM,  J.  This  action  is  brought  to  foreclose  a  mort- 
gage on  real  property  made  by  the  defendant  Esther  A.  Wheaton 
to  the  American  Mortgage  Company,  and  by  it  assigned  to  John 
McGovem,  who  in  turn  assigned  it  to  the  plaintiff  in  this  action. 
The  defendant  Shepherd,  the  present  owner  of  the  equity  of  re- 
demption of  the  mortgaged  premises,  interposes  the  defense  that, 
during  the  time  when  the  said  McGovern  was  the  holder  and  owner 
of  the  bond  and  mortgage  in  suit,  the  time  for  the  payment  of  said 
mortgaged  debt  was  extended  for  one  year  from  March  16,  1904,  for 
a  valuable  consideration.  The  foreclosure  is  brought  for  nonpay- 
ment of  theprincipal  secured  by  the  mortgage,  and  it  is  claimed  by 
the  plaintiff  that  no  such  extension  was  agreed  upon,  and  that, 
even  if  it  had  been  so  agreed,  the  plaintiff,  a  bona  fide  assignee  with- 
out notice  of  the  oral  extension  agreement,  was  not  bound  by  it 

The  facts  elicited  upon  the  trial  abundantly  establish  that  the  said 
McGovern  had  for  a  valuable  consideration  extended  th«  time  for 
the  payment  of  the  mortgage,  and  I  so  find.  It  may  be  assumed 
that  the  plaintiff  became  the  owner  of  the  mortgage  in  suit  for  a 
valuable  consideration  and  without  notice  of  the  extension  agree- 
ment*   Aa  a  case  of  first  impressions,  there  would  appear  to  be  no 
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difficulty  in  holding  that,  a  mortgage  being  a  chose  in  action,  an 
assignee  would  be  in  the  exact  position  of  the  assignor  of  the  mort- 
gage, and  would  take  the  assignment  subject  to  all  defenses  and 
equities  that  would  have  been  available  against  the  assignor,  un- 
less the  recording  acts  tended  to  qualify  or  change  the  rights  of  the 
assignee.  Plaintiff,  however,  relies  upon  the  statement  in  the  case 
of  Bank  for  Savings  v.  Frank,  46  N.  Y.  Super.  Ct.  404,  409 ;  Id.,  66 
How.  Prac.  403,  that  the  general  rule  above  stated  "does  not  extend 
to  equities  other  than  such  as  attend  the  original  transaction. 
They  must  exist  at  the  time  of  the  inception  of  the  mortgage — at 
the  time  it  springs  into  life" — ^and  argues  that  the  agreement  to  ex- 
tend the  mortgage,  being  subsequent  to  the  creation  of  the  mort- 
gage, was  not  binding  upon  the  plaintiff,  an  innocent  assignee  for 
value.  An  examination  of  the  case  cited  will  show  that  the  state- 
ment quoted  therefrom  was  purely  obiter,  inasmuch  as  the  learned 
justice  held  as  matter  of  fact  that  the  assignee  of  the  mortgage  in 
that  ease  had  notice  of  the  rights  of  the  plaintiff.  An  examination 
of  the  authorities  bearing  upon  the  point  raised  shows  that  Bank 
for  Savings  v.  Frank,  supra,  was  cited  and  its  reasoning  relied  upon 
in  the  case  of  Gearon  v.  Kearney,  22  Misc.  Rep.  285,  50  N.  Y.  Supp, 
26.  Upon  appeal,  however,  to  the  Appellate  Division,  the  latter 
case  was  reversed  under  the  title  of  Squire  v.  Greene,  32  App.  Div. 
268,  62  N.  Y.  Sbpp.  1013  (sec,  also.  Id.,  47  App.  Div.  636,  62  X. 
Y.  Supp.  48),  upon  a  theory  which  necessarily  and  in  effect  was  op- 
posed to  the  limitation  of  the  rule  laid  down  in  the  Bank  for  Sav- 
ings Case.  It  may,  in  passing,  be  of  interest  to  observe  that  the 
reasoning  which  likely  led  the  court  to  conclude  that  the  equities 
are  only  applicable  to  those  attending  the  original  transaction  arose 
because  of  expressions  found  in  some  of  the  cases,  notably  in  that 
of  Trustees  of  Union  College  v.  Wheeler,  61  N.  Y.  88,  where  (on 
page  104)  it  is  said  that,  "It  is  well  settled  that  an  assignee  of  a 
mortgage  must  take  it  subject  to  the  equities  attending  the  original 
transaction."  That  statement  was  undoubtedly  correct  as  far  as  it 
went,  and  in  the  case  then  before  the  court  it  was  entirely  ap- 
plicable, because  there  the  equities  invoked  related  to  matters  at- 
tending the  original  transaction.  But  a  full  reading  of  the  case  will 
show  that  the  learned  justice  writing  the  opinion  by  no  means 
limited  the  rule  to  the  equities  attending  the  original  transaction. 
The  very  next  sentence  following  the  one  quoted  reads:  "If  the 
mortgagee  cannot  himself  enforce  it,  the  assignee  has  no  greater 
rights.  The  true  test  is  to  inquire,  what  can  the  mortgagee  do  by 
way  of  enforcement  of  it  against  the  property  mortgaged?  What 
he  can  do,  the  assignee  can  do,  and  no  more  ;*'  and  further  on  (page 
106)  the  learned  judge  says : 

"The  correct  theory  Is  weU  stated  in  2  Story  on  Equity  Jurisprudence, 
S  1040:  'Every  assignment  of  a  chose  in  action  is  considered  in  equity  as 
in  its  nature  amounting  to  a  declaration  of  trust  and  to  an  agreement  to 
permit  the  assignee  to  make  use  of  the  name  of  the  assignor  in  order  to 
recover  the  debt  or  reduce  the  property  into  possession.*  This  theory  would 
lead  to  the  conclusion  that  the  action  by  the  assignee  must  be  precisely 
commensurate  with  that  of  the  assignor,  as  it  must  be  in  his  name,  and  ob 
the  supposition  that»  for  the  purposes  of  the  action,  he  is  still  the  owner." 
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The  case  of  Westbrook  v.  Glcason,  79  N.  Y.  23,  29,  30,  Greene  v. 
Warnick,  64  N.  Y.  220,  and  numerous  other  cases,  many  of  them 
cited  in  the  "Note  on  Title  Acquired  by  Assignee  of  Mortgage," 
appended  to  Squire  v.  Greene  (Sup.)  62  N.  Y.  Supp.  1013,  seem 
fully  to  sustain  the  doctrine  that  an  assignee  of  a  mortgage  takes 
no  other  or  greater  rights  than  the  assignor.  The  recording  acts 
cannot  affect  the  question  arising  in  this  case,  because  it  is  well 
recognized  that  "the  only  effect  of  recording  an  assignment  of  a 
mortgage  is  to  protect  the  assignee  against  a  subsequent  sale  of  the 
same  mortgage"  (Greene  v.  Warnick,  64  N.  Y.  226,  227),  a  situation 
not  here  presented.  It  follows  that  the  action  is  prematurely 
brought,  and  judgment  will  be  rendered  in  favor  of  the  defendants. 

Judgment  for  defendants. 


NBWTON  ▼.  NBW  YORK,  N.  H.  A  H.  B.  00.  et  aL 

(Supreme  Court,  Appellate  Dlyislon,  First  D^artment.    July  7,  1906.) 

1.  Damages— Personal  iNjuBncs— Fbioht  and  Nebvous  Shook. 

One  cannot  recover  damages  for  fright  or  nervous  shock  occasioned  by 
the  negligence  of  another,  where  there  is  no  physical  injury. 

[Ed.  Note. — For  cases  in  point,  see  voi  IS,  Cent  Dig.  Damages,  (  lOO.I 

2.  Samb— BxPEBT  Testucont. 

In  an  action  for  personal  injuries,  expert  testimony  that  a  certain  diffi- 
culty from  which  plaintiff  suffered  might  have  been  caused  by  the  nerv- 
ous shock  incident  to  the  accident  was  incompetent 

[Bd.  Note. — For  cases  In  point,  see  vol.  20,  Cent  Dig.  Evidence,  (  2830.1 

Laoghlin,  J.,  dissenting. 

Appeal  from  Trial  Term. 

Action  by  Alfred  W.  Newton  against  the  New  York,  New 
Haven  &  Hartford  Railroad  Company  and  another.  From  a  judg- 
ment against  the  New  York  Central  &  Hudson  River  Railroad 
Company,  defendant,  and  from  an  order  denying  its  motion  for  a 
new  trial,  the  defendant  last  named  appeals.  After  death  of  plain- 
tiff subsequent  to  entry  of  judgment  and  order,  the  action  was  con- 
tinued in  name  of  Viva  Newton,  as  his  executrix.     Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHUN,  INGRA- 
HAM,  and  LAUGHLIN,  JJ. 

Charles  C.  Paulding,  for  appellant 
F.  Angelo  Gaynor,  for  respondent 

INGRAHAM,  J.  The  plaintiff  was  a  passenger  upon  one  of  the 
cars  of  the  New  York  Central  &  Hudson  River  Railroad  Company 
coming  into  the  city  of  New  York  on  the  6th  day  of  January,  1902. 
The  New  York,  New  Haven  &  Hartford  Railroad  Company,  as  an 
entrance  into  New  York,  uses  the  tracks  of  the  defendant  the  New 
York  Central  &  Hudson  River  Railroad  Company,  under  an  ar- 
rangement with  that  road.  While  coming  through  a  tunnel  ap- 
proaching the  depot  in  the  city  of  New  York,  the  train  upon  which 
the  plaintiff  was  a  passenger  stopped,  and  one  of  the  trains  of  the 
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New  York  Central  &  Hudson  River  Railroad  Company  ran  into  it. 
As  the  result  of  this  collision,  many  of  the  passengers  in  the  rear 
cars  were  injured.  The  plaintiff  was  in  the  front  passenger  car 
of  the  New  Haven  Railroad  train,  and  he  claimed  to  have  been^  in- 
jured, and  commenced  this  action  to  recover  for  such  injury  against 
both  railroad  companies.  Upon  the  trial  the  action  against  the  New 
Haven  Company  was  dismissed  by  consent,  and  the  plaintiff's  tes- 
tator obtained  a  verdict  against  the  New  York  Central  Company. 
Subsequent  to  the  trial,  plaintiff  died,  and  the  action  was  continued 
by  hia  executrix.  The  plaintiff's  testator  was  examined  on  the 
trial,  and  his  testimony  as  to  the  collision  is  as  follows : 

"I  resided  m  Stamford,  Connectlait,  and  «d  the  morning  of  t^  dth  day  of 
January,  1002,  I  left  Stamford  for  New  York  on  tbe  7 :14  trtis  Of  the  New 
York,  New  Haven  &  Hartford  Railroad.  I  met  some  friends  on  the  train, 
and  went  into  the  smoker.  That  was  next  to  the  baggage  car.  I  was  play- 
ing whist  In  that  car  with  Mr.  Terrls,  Mr.  Lockwood,  and  Dr.  Pnrley.  We 
were  sitting  opposite  to  one  another.  I  had  a  card  board  in  my  lap.  The 
train  went  along  oa  coailnff  tb  Hew  7orti  until  it  got  into  the  tminel,  and 
then,  for  some  reason  or  other,  It  atopi)ed  In  the  tunnel.  A  portion  oC  the 
train  was  in  the  turmel,  and  a  portion  wafi  outside.  I  was  In  the  portion 
that  was  outside.  The  first  thing  that  happened  after  the  train  was  stand- 
Ing  in  tills  position  was  that  a  train  raa  Into  us.  *  *  *  It  was  quite  a 
heary  crash — a  very  heavy  crash.  It  just  threw  me  over  in  the  seat.  I 
did  not  think  much  of  it  at  the  time.  The  board  was  in  our  laps,  and  it 
did  not  upset,  or  anything  in  that  way ;  but  Just  a  heavy  crash,  and  threw 
me  forwaird.  When  the  crash  came  it  was  unexpected,  and  I  4lid  net  tntnk 
much  about  it  at  the  time^  just  as  it  was  made  at  tlie  time.  Of  course,  the 
sensatloD  was  such  ttiat  it  was  unexpected,  and  I  don't  know  how  1  could 
explain  It  to  you.  It  was  so  ^uicli,  yo«  know,  that  there  was  nothing  to 
it.  We  sat  there  for  a  few  seconds,  maybe  a  minute  or  so,  playing  cards, 
and,  when  we  looked  out,  Dr.  Purley  called  our  attention  to  them  carrying 
the  dead — or  at  least  I  won't  say  carrying  the  dead,  but  carrying  tlie  wounded 
— and,  when  we  got  up  and  went  out  to  where  the  wreck  was,  we  stood  there. 
I  saw  the  cars  there.  Dr.  Purley  and  I  climbed  over  the  fence,  and  he  went 
his  way,  and  I  went  down  to  the  office.  I  felt  no  pain  or  anything  that  day. 
I  did  nothing  that  day  at  all.  I  was  kind  of  nervous,  and  stayed  around  the 
office  for  a  while,  and  then  went  out  and  went  home*  As  to  in  what  respect 
I  was  nervous.  I  cannot  give  It  any  other  way  than  to  say  I  felt  shaky.  I 
began  to  feel  shaky  that  day  rf^t  after  I  got  to  the  office,  and  toy  comrades 
In  the  oflAce  advised  me  to  go  home.  I  was  glad  lo  get  home.  When  I  got 
there  I  felt  nervous  and  shoky.  ♦  ♦  ♦  I  kept  getting  worse  and  worse. 
I  had  to  get  help  to  get  home  in  the  evening.  I  mean  by  that  that  n^  wife 
and  a  friend  of  mine  used  to  come  dotvn  and  meet  me  to  bring  me  homo. 
My  physical  condition  was  different  from  what  it  was  before  the  accident, 
because  I  could  not  catch  my  breath,  and  they  had  to  help  me  up  the  hill- 
There  was  quite  a  hill  that  I  had  to  walk  up  every  night. to  my  home.  Be- 
fore the  accident  I  could  walk  with  any  men  in  the  town,  aIn:M>st  t  was 
io  the  habit  of  walking  up  that  hill  every  night  when  I  came  from  New 
York.  I  was  not  short-winded  before  that,  and  I  was  always  able  to  walk 
up  without  aid  or  assistanoe.  After  the  accident,  fimd  after  I  came  to  New 
York  to  attend  to  my  work,  I  was  not  able  to  walk  up  this  hill  alone.  The 
doctor  forbade  me,  but  I  had  to  walk  up  the  hill.  I  could  not  breathe  when 
I  would  get  there— couldn't  get  my  wind.  That  has  continued  ever  since  the 
wreck  until  the  present  time.  I  hare  felt  no  other  effects  than  being  short  of 
wind  and  having  these  spells  come  ob  me.  •  *  *  Within  two  or  tbrea  days 
after  the  accident  I  commenced  gradually  getting  worse  and  worse," 

Upon  cross-examinatton  the  witness  was  asked : 

"And  as  th*  cowrt  has  ruled,  we  won't  go  into  what  you  did  see ;  but,  what- 
ever it  was  that  you  saw^  yoa  went  away  feeUag  tery  much  shaken  and  very 
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much  Bbak^n  xxq  and  nervoas  because  of  what  you  had  seen?    A.  No ;  It  was 
what  I  felt    Q.  That  is,  after  what  you  had  seen?    A.  Yea,  sir." 

Upon  redirect  examination  the  witness  stated : 

"By  'what  I  felt*  I  mean  the  concussion  that  I  received  at  the  time  of  the 
coUision";  and  then,  on  recross-examination :  "I  have  used  two  phraseSt 
*nervou8  shock'  and  a  'concussion.'    I  mean  a  nervous  shock." 

This  is  the  only  testimony  in  the  case  as  to  the  coUisioa  and  its 
-effect  upon  the  plaintiff.  The  physical  effect  upon  him  which  was 
caused  by  the  collision  was  throwing  him  forward  in  the  scat,  but 
the  force  was  not  sufficient  to  upset  the  board  used  for  playing 
cards,  which  rested  upon  the  laps  of  the  plaintiff's  testator  and  his 
associates  with  whom  he  was  playing.  So  far  as  appears,  no  physi- 
cal injury  was  caused  to  the  plaintiff  by  the  collision.  At  the  time 
he  thought  nothing  of  it,  and  the  game  of  cards  continued  until 
they  noticed  that  persons  wounded  in  the  rear  car  were  being  car- 
ried past  the  car  in  which  the  plaintiffs  testator  was  sitting.  He 
then  left  the  car,  saw  injured  persons  being  carried  forward,  left 
the  train,  and  went  to  his  office,  and  subsequently  went  home. 
Upon  this  testimony,  without  that  of  the  medical  witnesses  to 
which  attention  will  be  called,  I  do  not  think  that  a  verdict  that  the 
plaintiff  had  sustained  any  injury  in  consequence  of  this  collision 
can  be  sustained.  All  railroad  trains  traveling  at  a  high  rate  of 
speed  are  subject  to  more  or  less  violent  movements,  and  a  sudden 
stoppage  of  a  train  would  certainly  cause  as  much  of  an  interference 
with  a  passenger  as  that  described  by  the  plaintiff.  He  sustained 
no  physical  injury.  So  far  as  appears,  he  did  not  even  strike  the 
seat  in  front,  or  his  associates  with  whom  he  was  playing  cards. 
He  was  not  a  passenger  on  the  defendant's  road,  and  there  is  no 
claim  of  any  negligence  on  the  part  of  the  company  operating  the 
train  upon  which  the  plaintiff  was  a  passenger. 

It  was  stipulated  at  the  commencement  of  the  trial  that  the  plain- 
tiff was  a  passenger  in  a  car  of  the  New  Haven  Road  on  the  8th 
day  of  January,  1902,  at  the  time  that  a  collision  occurred  which 
was  caused  by  the  locomotive  of  a  train  belonging  to  the  defendant 
running  into  the  rear  car  of  the  train  of  the  New  Haven  Road  in 
which  the  plaintiff  was  riding,  and  that,  if  there  be  any  liability  at 
all,  the  liability  is  on  the  New  York  Central,  and  the  New  York 
Central  will  respond  for  any  judgment  that  may  be  entered  against 
it.  But  to  entitle  the  plaintiff  to  a  verdict,  there  must  be  evidence 
that  the  accident  or  collision  for  which  the  New  York  Central  Road 
was  responsible  caused  the  plaintiff's  injury  for  which  there  was  a 
liability;  and,  in  the  absence  of  evidence  to  show  that  there  was 
caused  by  the  accident  a  physical  injury  to  the  plaintiff's  intestate, 
there  was  no  cause  of  action.  This  principle  has  been  settled  in 
this  state  by  Mitchell  v.  Rochester  Railway  Co.,  151  N.  Y.  107,  45 
N,  E.  354,  34  L.  R.  A.  781,  66  Am.  St.  Rep.  604.  In  that  case  the 
court  say : 

rrhe  single  question  presented  is  whether  the  plaintiff  is  entitled  to  re- 
coTer  for  the  defendant's  negligence*  which  occasioned  her  fright  and  alarm, 
and  resulted  in  the  injuries  already  mentioned.    While  the  authorities  are 
not  harmoniooB  upon  this  question,  we  think  the  most  reliable  and  heet  con- 
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sidered  cases,  as  well  as  pnblic  policy,  fully  justify  us  In  holding  that  the 
plaintiff  cannot  recover  for  the  injuries  occasioned  by  fright,  as  there  was 
no  immediate  personal  injury.  ♦  ♦  ♦  Assuming  that  fright  cannot  form 
the  basis  of  an  action,  it  Is  obvious  that  no  recovery  can  be  had  for  Injuries 
resulting  therefrom.  That  the  result  may  be  nervous  disease,  blindness, 
insanity,  or  even  a  miscarriage,  in  no  way  changes  the  principle.  These  re- 
sults merely  show  the  degree  of  fright  or  the  extent  of  the  damage.  The 
right  of  action  must  still  depend  upoa  the  question  whether  a  recovery  may 
be  had  for  fright  If  it  can,  then  an  action  may  be  maintained,  however 
slight  the  Injury.  If  not,  then  there  can  be  no  recovery,  no  matter  how 
grave  or  serious  the  consequences.  ♦  •  •  The  difficulty  which  often  exists 
in  cases  of  alleged  physical  injury,  in  determining  whether  they  exist,  and^ 
If  so,  whether  they  were  caused  by  the  negligent  act  of  the  defendant,  would 
not  only  be  greatly  increased,  but  a  wide  field  would  be  opened  for  fictitious 
or  speculative  claims.  To  establish  such  a  doctrine  would  be  contrary  to 
principles  of  public  policy.  *  *  •  These  considerations  lead  to  the  con- 
clusion that  no  recovery  can  be  had  for  injuries  sustained  by  fright  occasioned 
by  the  negligence  of  another  where  there  is  no  immediate  personal  injury." 

We  are  then  brought  to  a  consideration  of  the  question  as  to 
whether  the  medical  testimony  in  this  case  is  sufficient  to  justify  a 
finding  that  the  injuries  of  which  the  plaintiff  complained  resulted 
from  the  physical  effect  produced  upon  him  by  the  collision  to 
which  he  testified.  Dr.  Pierson  was  called  as  a  witness  for  the 
plaintiff,  and  testified  that  he  saw  him  first  on  the  night  of  May 
2,  1902,  at  his  home,  in  Stamford.  The  accident  having  occurred 
on  January  8, 1902,  this  was  nearly  four  months  after.  He  testified 
that  the  condition  in  which  the  plaintiff  was  at  the  time  disclosed 
that  he  was  suffering  from  dilatation  of  the  heart  and  from  valvular 
disease ;  that  the  plaintiff  was  sitting  up  in  bed,  leaning  forward, 
covered  with  cold  perspiration,  gasping  for  breath,  blue  in  color, 
and  coughing  constantly,  and  raising  a  large  quantity  of  bloody 
mucous;  that  he  was  in  a  very  bad  condition;  his  condition  was 
a  very  desperate  one;  his  pulse  very  weak;  his  breathing,  in  ad- 
dition to  being  labored,  was  very  short ;  that  these  severe  symptoms 
lasted  between  one  and  two  hours,  and  were  not  entirely  cleared 
up  until  two  days  afterwards ;  that  after  this  oedema  cleared  up  he 
simply  had  a  general  weakness,  resulting  from  his  severe  attack; 
that  he  had  had  numerous  recurrences  from  that  time  until  the  time 
of  the  trial,  and  that  his  condition  then  (at  the  time  of  the  trial) 
was  not  so  severe  as  some  others ;  that  he  was  suffering  from  dila- 
tation of  the  heart  and  from  valvular  disease.  This  condition  was 
described  by  the  physician  as  follows: 

"  'Dilatation*  means  an  enlargement  of  the  caylties  of  the  heart,  due  to 
various  causes,  but  an  enlargement  and  weakening  of  the  muscle  walls  of 
the  heart.  The  walls  of  the  heart  are,  of  course,  a  muscle,  just  like  any 
other  muscle,  and,  in  its  normal  state,  works  like  any  other  muscle.  In  dila- 
tation the  muscle  would  be  thin  and  weakened  from  some  cause,  and  would 
not  perform  its  work  properly.  In  the  way  of  forcing  blood  from  the  heart 
into  the  lungs,  and  then  through  the  arteries  of  the  body.  With  respect  to 
valvular  disease,  there  are  in  different  parts  of  the  heart  partitions  which 
are  separated  by  trapdoors  that  we  call  'valves.'  When  our  valves  are  dis- 
eased from  any  cause,  and  do  not  shut  properly,  they  either  do  not  allow  all 
of  the  blood  to  go  out  of  the  heart,  or  they  allow  some  of  the  blood  to  come 
back.    They  are  closed  only  partly." 

The  physician  was  then  asked  several  questions  as  to  whether 
the  attacks  that  he  had  described,  and  the  condition  in  which  he 
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found  the  plaintiff,  "could  have  been  produced"  By  reason  of  shocks 
suffered  by  the  plaintiff  while  riding  in  a  railroad  car,  by  reason  of 
a  collision  between  the  train  including  the  car  in  which  the  plain- 
tiff was  riding  and  another  train.  This  was  objected  to,  whereupon 
the  plaintiff's  counsel  modified  the  question  by  adding  thereto 
"nervous  shock,"  so  that  the  question  would  be  whether  the  con- 
dition that  the  witness  had  described  "could  have  been  produced  by 
reason  of  nervous  shock  suffered  by  the  plaintiff  while  riding  in  a 
railroad  car  by  reason  of  a  collision."  This  question  was  objected 
to,  when  it  was  again  modified,  the  defendant's  counsel  stating, 
"Your  honor's  memory  is  precisely  mine,  but  my  position  is  that 
the  question  does  not  exclude  physical  injuries,  and  the  plaintiff 
said  that  he  received  no  bruises,"  to  which  the  plaintiff's  counsel 
replied,  "We  do  not  claim  physical  injuries,"  when  the  question  was 
again  modified  as  follows : 

"Can  yoti  state  with  reasonable  certainty  whether  the  attacks  and  condition 
you  have  Just  described,  and  from  which  yon  found  the  plaintiff  suffering, 
could  have  been  produced  by  reason  of  neryons  shock  suffered  by  the  plaintiff 
while  riding  In  a  railroad  car,  by  reason  of  a  collision  between  the  train 
including  the  car  In  which  the  plaintiff  was  riding  and  another  train;  that 
the  plaintiff  was  not  thrown  to  the  floor  of  the  car,  and  received  no  bruises, 
but  received  a  severe  nervons  shock,  and  was  thrown  forward?" 

This  question,  in  this  form,  does  not  seem  to  have  been  objected 
to,  and  the  witness  answered,  "I  think  ijt  could."  The  witness  was 
then  asked  a  hypothetical  question  which  assumed  certain  facts 
testified  to,  and  he  was  asked: 

''Can  you  state  with  reasonable  certainty  whether.  In  your  opinion,  the  at- 
tacks and  condition  which  you  found  the  plaintiff  suffering  from,  and  which 
yon  have  described  to  the  Jury,  were  or  were  not  produced  by  such  nervous 
shock  while  the  plaintiff  was  riding  in  such  car,  by  reason  of  such  collision?" 

To  which  the  witness  replied,  "I  do  not  think  I  can  answer  that 
question  'Yes'  or  'No.' " 

Upon  cross-examination  the  witness  testified  that  he  based  his 
opinion  upon  the  condition  that  he  found  the  plaintiff  in  in  May, 
plus  his  former  medical  examinations;  that  the  witness  got  that 
information  from  his  life  insurance  examination  in  writing,  and 
from  the  answers  given  by  him  to  the  questions  put;  so  that  the 
opinion  of  the  witness  given  upon  the  stand  had  for  its  basis  facts 
stated  in  the  hypothetical  question,  the  facts  that  the  witness 
gleaned  from  his  papers  which  he  had  read,  which  he  had  described 
as  life  insurance  applications  or  answers  made  by  the  plaintiff,  and 
statements  made  by  the  plaintiff  to  the  witness,  and  information 
which  the  witness  extracted  from  the  medical  report ;  that  each  one 
of  these  was  his  essential  basis  for  his  final  conclusion;  that,  in 
his  opinion,  the  shock  caused  the  dilatation  of  the  heart  of  this 
plaintiff  at  once;  that  different  causes  act  upon  the  heart;  it  is 
not  necessarily  a  physical  cause;  that  he  believed  that*the  shock 
caused  an  instantaneous  change  in  the  heart,  certainly  within  a 
short  time ;  that  he  was  speaking  of  mental  shock,  and  not  physical  : 
that  a  great  many  books  upon  the  subject  mention  the  fact  that 
very  profound,  serious,  and  lasting  troubles  of  the  heart  come  from 
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mental  shock ;  that  he  did  not  mean  necessarily  that  a  man  must 
have  his  legf  broken  or  his  arm  broken ;  that  he  meant  a  shock,  as 
shock  is  generally  understood,  and  that  is  that  profound  depression 
of  the  nerve  centers  resulting  from  some  very  serious  impression 
upon  them,  which  produces  these  profound  after-effects;  and  fur- 
ther: 

••It  Is  very  dlfflcnlt  to  define  •shock*  exactly.  Of  course,  physical  shock 
you  may  define  as  being  a  profound,  depressing  effect  upon  the  nervous  syn- 
ten,  resulting  from  a  crash,  like  an  arm  being  broken  or  a  setvere  bodily  in- 
jury. That  might  be  called  physical  shock.  Mental  shocks  if  they  chooee  to 
call  it  that,  would  be  shock  producing  the  same  purely  depressing  effect  upon 
the  nervous  system,  which  in  its  turn  would  give  rise  to  very  serious  dis- 
turbancea  in  other  organs,  not  accompanied  by  bodily  injury.  It  Is  a  very 
difficult  thing  to  define.    It  is  the  latter  that  I  meant  in  thla  case." 

And  the  witness  stated  that  he  assumed  that  the  plaintiff's  intes- 
tate was  in  good  health.  It  thus  ajjpears  that  the  physican  as- 
sumed that  prior  to  the  shock  the  plaintiff's  intestate  was  in  good 
health ;  that  he  had  also  based  his  opinion  upon  an  examination  of 
certain  life  insurance  examinations  which  were  not  introduced  in 
evidence. 

Another  physician,  who  had  examined  the  plaintiff's  intestate 
just  before  the  trial,  was  called,  and  testified  that  he  found  the 
plaintiff's  intestate  had  a  dilated  heart — a  leak  in  two  valves ;  that 
the  valves  did  not  hold  blood  as  they  should ;  and  that,  when  the 
plaintiff's  intestate  first  went  to  see  the  witness,  he  had  a  g^eat  deal 
of  contraction  of  the  arteries.  He  was  then  asked  a  hypothetical 
question  assuming  the  facts  that  had  been  testified  to,  and  was 
asked  whether  '*the  condition  of  his  heart  could  have  been  pro- 
duced by  such  nervous  shock  while  the  plaintiff  was  riding  in  such 
car,  by  reason  of  such  accident."  That  question  was  objected  to  as 
improper  in  form,  counsel  stating: 

•'I  further  object  to  the  question  on  the  ground  that  it  does  not  state  all 
the  facts  upon  which  the  case  has  thus  far  proceeded,  in  that  it  does  not  ex- 
clude the  element  of  physical  injury;  meaning  by  'pbyslcal  Injury'  bodily 
injury.    I  further  object  that  the  question  is  conjectural  and  uncertain." 

This  objection  was  overruled,  the  defendant  excepted,  and  the 
witness  stated  that  it  could.  He  was  then  asked,  '"Please  state 
your  opinion  whether  it  could  be?"  to  which  there  was  the  same 
objection,  same  ruling,  and  an  exception,  and  the  witness  answered, 
"I  think  it  could  be." 

After  the  plaintiff  had  rested,  there  was  medical  testimony  intro- 
duced by  the  defendant ;  and  at  the  close  of  the  testimony  the  de- 
fendant moved  to  dismiss  the  complaint  and  direct  a  verdict  for  the 
defendant,  which  motion  was  denied,  and  the  defendant  excepted. 
The  court  then  instructed  the  jury  that  no  recovery  could  be  had 
where  it  is  alleged  that  an  injury  was  caused  by  fright,  with  no 
attendant  immediate  personal  injuries;  that  the  question  of  shock 
and  the  question  of  fright  are  altogether  different  factors;  that 
"shock"  does  not  mean  fright,  nor  does  "fright"  mean  shock,  but 
fright  may  cause  the  shock,  and  where  it  is  the  sole  cause  ot  the 
shock,  and  there  is  no  attendant  personal  injury,  there  can  be  no 
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recovery,  but  that  the  jury  could  allow  to  the  plaintiff  such  sum  of 
money  as  they  feel  will  compensate  him  for  the  injury  he  has  suf- 
fered, and  which  they  find  immediately  and  necessarily  flows  from 
such  accident.  The  defendant  then  excepted  to  the  court's  allow- 
ing the  jury  to  say  whether  the  present  condition  of  the  plaintiff 
was  caused  by  shock,  and  asked  the  court  to  instruct  the  jury  that 
if  they  find  as  a  fact  that,  in  whatever  condition  they  found  the 
plaintiff  to-<lay,  such  condition  is  due  solely  to  a  mental  or  nervous 
shock,  and  not  from  any  physical  injury,  then  the  jury  must  not 
award  damages  for  such  condition.  The  court  refused  to  so  charge, 
and  the  defendant  excepted.  The  court  was  further  asked  to 
charge  that,  if  the  jury  found  that  there  was  no  physical  injury  as 
a  cause  for  the  present  condition  of  the  plaintiff,  then  no  substantial 
damages  can  be  awarded  by  the  jury  for  that  condition,  which  was 
refused,  and  to  which  the  defendant  excepted. 

I  think  it  was  error  to  allow  the  physician  to  testify  as  to  what 
could  have  caused  the  physical  condition  of  the  plaintiff  at  the  time 
of  the  trial,  and  I  think  the  defendant  was  entitled  to  have  the  jury 
instructed  in  accordance  with  the  first  and  third  requests  to  charge. 
The  witnesses  called  for  the  plaintiff  did  not  testify  that  the  con- 
dition in  which  the  plaintiff  was  found  at  the  time  of  the  trial  was 
with  reasonable  certainty  to  be  ascribed  to  any  injury  that  the 
plaintiff  received  from  the  collision.  He  was  simply  thrown  for- 
ward in  his  seat,  and,  so  far  as  appears,  dfd  not  come  in  contact 
with  anything.  There  could  have  been  no  mental  shock  or  effect 
upon  the  nervous  system  caused  either  by  any  physical  injury  that 
was  received  by  the  plaintiff  from  the  collision,  or  which  was  the 
result  of  any  immediate  effect  of  the  collision  upon  the  plaintiff. 
He  testified  that  he  did  not  think  much  about  it  at  the  time ;  that 
there  waa  nothing  to  it,  and  he  resumed  his  game  of  cards.  Alt 
that  the  physicians  testified  to  was  that  a  certain  physical  condition 
in  which  they  found  the  plaintiff  could  have  been  produced  by  a 
nervous  shock ;  but  there  was  no  evidence  that  this  nervous  shock 
was  caused  by  the  collision,  nor  was  there  evidence  that  in  the  opin- 
ion of  any  expert  this  nervous  shock  did  follow  from  a  physical  in- 
jury, the  result  of  this  collision.  As  to  what  could  have  happened 
in  consequence  of  his  presence  in  the  car  which  collided  with  an- 
other train,  or  what  could  have  been  the  effect  on  the  plaintiff's 
heart  as  a  result  of  a  shock  caused  by  such  a  collision,  was  specula- 
tive and  insufficient  as  evidence  to  be  the  basis  of  a  recovery.  As 
I  understand  it,  what  the  law  requires  is  evidence  that  a  condition 
for  which  a  recovery  is  sought  was  caused  by  an  injury  to  the  plain- 
tiff caused  by  a  negligent  act  of  the  defendant,  and,  where  a  physi- 
cal injury  results,  the  law  allows  an  expert  to  testify  that  in  his 
opinion  the  condition  was  with  reasonable  certainty  caused  by  the 
act  of  the  defendant ;  but  there  must  be  some  connection  between  * 
a  physical  injury  caused  by  the  negligent  act,  and  the  condition  for 
which  a  recovery  is  sought.  The  opinion  of  a  witness  that  such 
a  condition  could  result  from  such  an  injury  is  not  proof  of  the 
fact  that  the  condition  did  result  from  it.  The  evidence,  therefore, 
of  these  physicians,  which  was  objected  to  by  the  defendant,  and 
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which  was  admitted,  and  to  which  the  defendant  excepted,  that  this 
condition  of  the  plaintiff  could  have  been  caused  by  a  mental  shock 
experienced  by  him  in  conseqence  of  what  happened  at  the  time 
of  this  collision,  was  incompetent  evidence,  as  not  tending  to  prove 
the  fact,  the  burden  of  proving  which  was  upon  the  plaintiff,  that 
the  condition  that  the  physician  found  the  plaintiff  in  four  months 
after  the  accident  had  any  relation  to  a  physical  injury  that  the 
plaintiff  received  at  the  time  of  this  collision.  It  may  be  that  the 
mental  effect  upon  the  plaintiff  of  seeing  the  dead  and  wounded 
carried  out  of  the  wrecked  cars  so  affected  him  as  to  accelerate  the 
disease  with  which  he  was  suffering,  but  for  that  purely  mental 
effect  upon  the  plaintiff  I  think  there  can  be  no  recovery.  There 
is  nothing  to  justify  the  jury  in  finding  that  there  was  any  physical 
injury  caused  to  the  plaintiff  by  this  collision.  No  physician  has 
testified  that  in  his  opinion  the  effect  on  the  plaintiff  of  being 
thrown  forward,  dissociated  from  the  mental  effect  produced  by 
seeing  those  who  had  been  injured,  did  produce  nervous  shock  that 
could  have  caused  this  condition.  The  result  of  all  the  testimony 
simply  is  that,  in  the  opinion  of  a  physician,  a  nervous  shock  or 
mental  shock  was  sufficient  to  cause  this  condition ;  but,  as  I  read 
this  testimony,  there  is  not  a  particle  of  evidence  to  show  that  any 
mental  or  nervous  shock  was  produced  by  the  collision,  so  that  it 
was  proved  as  a  fact  that  the  collision  was  the  proximate  cause  of 
the  plaintiff's  condition.  If  no  one  had  been  seriously  injured  as 
the  result  of  this  collision,  and  the  sole  effect  had  been  to  throw  the 
plaintiff  forward  as  he  has  testified  to,  and  the  car  had  then  pro- 
ceeded to  the  depot,  there  is  no  reason  to  suppose  from  this  evi- 
dence that  the  plaintiff  would  have  suffered  any  serious  effect  from 
the  accident.  But  the  testimony  of  a  physician  that  nervous  or 
mental  shock  could  have  caused  the  condition  in  which  the  plain- 
tiff was  found  at  the  time  of  the  trial  was  not  competent  to  show 
that  the  physical  effect  of  this  accident  did  cause  the  plaintiff's  in- 
testate's condition  at  the  time  of  the  trial.  Such  being  my  view  of 
the  effect  of  the  evidence,  it  was  clearly  incompetent  to  admit  the 
testimony  of  the  physician  which  was  admitted  over  the  objection 
and  exception  of  the  defendant,  and  it  was  error  for  the  court  to 
refuse  to  instruct  the  jury  as  requested.  I  think,  therefore,  both 
for  the  admission  of  the  testimony  to  which  attention  has  been 
called,  and  the  refusal  to  charge  these  requests,  there  was  sub- 
stantial error  committed,  which  requires  us  to  reverse  the  judgment. 
For  these  reasons  the  judgment  and  order  appealed  from  are 
reversed,  and  a  new  trial  ordered,  with  costs  to  the  appellant  to 
abide  the  event. 

O'BRIEN,  P.  J.,  and  McLAUGHLIN,  J.,  concur. 

LAUGHLIN,  J.  (dissenting).  This  action  was  brought  by 
the  decedent  to  recover  for  injuries  sustained  in  the  so-called  tunnel 
accident.  He  testified  in  his  own  behalf  upon  the  trial,  but  died 
after  the  entry  of  judgment,  and  his  executrix  was  substituted. 
The  negligence  of  the  defendant  and  freedom  from  contributory 
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negligence  on  the  part  of  the  decedent  were  conceded  upon  the 
trial,  and  the  only  issue  litigated  was  concerning  the  injuries  and 
damages.  The  jury  rendered  a  verdict  for  $12,500.  The  decedent 
was  56  years  of  age,  and  his  annual  income  was  from  $3,000  to 
$4,000  from  his  services ;  and  from  the  time  of  the  accident  to  the 
date  of  the  trial,  some  two  years  thereafter,  he  was  unable  to  earn 
more  than  $500,  and,  according  to  the  evidence  introduced  on  his 
part,  he  was  permanently  disabled.  In  reviewing  a  verdict  where, 
as  here,  the  action  will  abate  if  a  new  trial  be  awarded,  and  especial- 
ly where  the  only  question  presented  relates  to  the  damages,  the 
court  should  not,  I  think,  scrutinize  the  record  of  the  trial  with  the 
same  strictness  as  if  the  case  could  be  tried  again. 

The  appellant  contends,  in  substance,  that  the  decedent  sustained 
no  injury  from  the  collision,  or  at  least  only  injuries  resulting  from 
fright,  as  distinguished  from  physical  injuries,  and  that  the  court 
erred  in  overruling  its  objection  to  certain  questions  propounded 
to  medical  experts.  The  case  of  Mitchell  v.  Rochester  Railway 
Company,  151  N.  Y.  107,  45  N.  E.  354,  34  L.  R.  A.  781,  56  Am.  St. 
Rep.  604,  upon  which  the  appellant  relies,  should,  I  think,  be  con- 
fined strictly  to  cases  of  injuries  from  fright,  witjiout  any  direct 
physical  injury  or  shock,  caused  .by  the  negligence  of  the  parties 
sued.  In  that  case  fhe  negligence  of  the  defendant  consisted  in 
driving  the  team  attached  to  the  horse  car  so  close  to  a  pedestrian, 
without  giving  any  signal,  that  before  she  discovered  the  approach 
of  the  horses  she  was  between  their  heads ;  but  she  did  not  come  in 
contact  with  them,  and  merely  sustained  a  fright  such  as  she  might 
have  sustained  at  any  distance  on  witnessing  an  accident.  The  sub- 
sequent illness  she  and  her  physicians  attributed  to  this  fright,  but 
the  Court  of  Appeals  were  of  opinion  that  it  was  contrary  to  public 
policy  to  allow  a  recovery  in  such  case.  In  the  case  at  bar,  how- 
ever, the  decedent  was  a  passenger,  and  he  received,  as  a  direct  con- 
sequence of  the  negligent  collision,  which  caused  "a  very  heavy 
crash,"  a  physical  jar,  which  threw  him  over  in  the  seat,  and  at  the 
same  time  he  sustained  a  nervous  shock,  as  the  direct  result  of  the 
physical  jar  which  precipitated  him  forward;  and,  although  he  did 
not  sustain  any  physical  bruise  or  injury,  it  is  manifest  that  for  the 
time  being,  and  until  his  forward  movement  was  stopped  and  he 
landed  safely,  he  may  well  have  believed  that  he  was  sustaining 
grave  injuries.  His  own  testimony  quite  satisfactorily  shows  that 
from  the  time  of  that  collision  he  suffered  from  the  consequences  of 
the  collision,  in  that  theretofore  he  had  been  free  from  nervousness, 
and  the  action  of  his  lungs  and  heart  was  good,  and  after  the  ac- 
cident he  at  once  became  extremely  nervous,  and  the  action  of  his 
heart  and  lungs  was  so  affected  that  he  was  unable  to  walk  up  a 
hill  of  moderate  grade  without  assistance,  although  he  had  thereto- 
fore been  able  to  do  so  with  ease  and  freedom  from  experiencing 
any  difficulty  with  either  heart  or  lungs.  The  evidence  shows  that 
this  condition  grew  worse  until  the  time  of  the  trial,  when  he  was 
suffering  from  dilation  of  the  heart  and  valvular  disease  of  the 
heart.  Assuming  the  testimony  of  the  decedent  concerning  his 
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condition  of  health  prior  to  the  accident  and  the  changed  condition 
immediately  following  the  accident  to  be  true,  I  am  of  opinion  that 
the  enlargement  of  the  cavities  of  his  heart  and  the  weakening  of 
the  muscles  of  the  walls  of  his  heart  are  accounted  for  by  the  neg- 
ligence of  the  defendant  in  causing  the  collision  and  crash.  More- 
over, I  am  of  opinion  that  the  testimony  of  the  decedent  is  not  im- 
probable. His  case,  however,  did  not  rest  upon  his  testimony 
alone.  Medical  testimony  was  introduced  in  his  behalf,  based  upon 
hypothetical  questions  reciting  the  history  of  his  case,  tending  to 
show  that  the  nervous  shock  he  received  at  the  time  of  the  collision 
was  the  direct  cause  of  the  condition  in  which  his  heart  was  found 
at  the  time  of  the  trial. 

It  contended  on  the  part  of  the  appellant  that  the  court  erred  in 
overruling  the  appellant's  objection  to  a  hypothetical  question  pro- 
pounded to  Dr.  Quimby.  The  doctor  had  practiced  his  profession 
as  a  physician  and  surgeon  for  about  25  years,  and  it  was  expressly 
admitted  that  he  was  qualified  to  testify  as  an  expert.  He  testified 
that  he  examined  the  decedent  on  the  3d  and  15th  day  of  Decem- 
ber— presumably  1903,  nearly  two  years  after  the  accident — and 
discovered  a  leak  in  two  valves  of  the  heart,  producing  a  condition 
known  as  a  "dilated  heart,"  and  that  "he  had  a  great  deal  of  con- 
traction of  the  arteries,  arterial  tension,  strain.*'  He  then  explained 
that  by  "dilation  of  the  heart"  is  meant  a  condition  in  which  the 
heart  cavity  is  slightly  enlarged,  and  in  which  the  walls  of  the  heart 
are  weakened,  "relative  to  the  amount  of  work  which  they  are 
called  upon  to  do."  The  doctor  was  then  asked  a  double  hypo- 
thetical question,  reciting  the  history  of  the  case,  and  inquiring 
whether  he  could  state  with  reasonable  certainty  whether  the  con- 
ditions he  found  on  the  examination  and  had  described  to  the  jury 
were  or  were  not  produced  by  the  nervous  shock  sustained  by  the 
plaintiff  while  riding  in  the  car  at  the  time  of  the  collision;  and  the 
question  then  contained  some  further  contentions  based  upon  the 
testimony,  and  closed  by  inquiring  whether  the  physician  could 
state  with  reasonable  certainty  whether  the  attacks  of  oedema  of 
the  lungs  shown  by  the  testimony,  and  the  condition  of  the  plain- 
tiflf's  heart,  "could  have  been  produced  by  such  nervous  shock  while 
the  plaintiff  was  riding  in  such  car,  by  reason  of  such  accident.'' 
Counsel  for  the  appellant  objected  to  the  question  upon  the  ground^ 
among  others,  that  it  was  improper  in  form  and  conjectural  and 
uncertain.  The  objections  were  overruled,  and  exception  taken. 
The  witness  answered,  "I  can."  The  witness  was  then  asked^ 
"Please  state  your  opinion  whether  it  could  be?"  to  which  the  same 
objection  was  interposed  and  overruled,  and  exception  taken,  and 
the  witness  answered,  "I  think  it  could  be."  It  is  contended  in 
the  first  place  that  the  evidence  was  improper  for  the  reason  that 
the  witness  w^s  not  called  upon  to  say  that  he  was  able  to  answer 
with  reasonable  certainty.  It  will  be  observed  that  the  former  of 
the  two  inquiries  embraced  in  the  one  hypothetical  question  called 
for  the  opinion  of  the  witness  to  be  stated  with  reasonable  certainty^ 
and  the  latter  did  not.  Attention  was  not  specifically  drawn  to  this 
by  the  objection  interposed.     It  is  not  clear  but  that  the  physician^ 

Digitized  byCjOOQlC 


Sup.   Ct)  MONJO  y.  WIDMATEB.  835 

intended  to  testify  that  he  was  able  to  say  with  reasonable  certainty 
that  all  of  these  conditions  were  attributable  to  the  accident,  and  no 
significance  in  that  regard  is  to  be  attached  to  the  form  of  his  an- 
swer. However  this  may  be,  I  am  of  opinion  that  the  evidence 
was  entirely  competent — its  weight,  of  course,  being  for  the  jury — 
even  though  the  physician  was  only  able  to  state  that  the  conditions 
found  by  an  examination  at  or  near  the  time  of  the  trial  might  or 
could  have  been  caused  by  the  accident.  It  would  then  be  for  the 
jury  to  say,  on  the -testimony  of  the  plaintiff,  giving  minutely  the 
history  of  his  prior  and  subsequent  conditions,  whether  or  not  they 
were  so  caused.  In  this  regard,  I  think  there  is  clear  distinction 
which  has  been  recognized  by  the  courts  between  expert  testimony 
as  to  the  cause  of  known  existing  injuries,  and  expert  testimony  as 
to  what  may  result  in  the  future  from  present  known  and  existing 
injuries.  Bruss  v.  Met.  St.  Ry.  Co.,  66  App.  Div.  554,  73  N.  Y. 
Supp.  256,  and  cases  cited.  In  the  former  case,  I  believe  it  is  en- 
tirely competent  for  tke  expert  to  say,  in  answer  to  a  hypothetical 
question  reciting  the  circumstances  of  the  accident  and  the  existing 
condition  of  the  injured  party,  that  the  injuries  from  which  it  is 
known  that  he  is  then  suffering  might  or  could  have  been  caused  by 
the  accident;  but  in  the  latter  case  the  jury,  being  unable  to  have 
before  them  the  testimony  of  the  patient  as  to  the  history  of  the 
case  in  the  future,  will  not  be  permitted  to  speculate  as  to  future 
conditions  upon  medical  evidence  merely  to  the  effect  that  a  certain 
condition  may  result,  but  will  only  be  permitted  to  consider  evi- 
dence as  to  future  conditions  that  is  based  on  medical  opinion  sup- 
ported by  the  testimony  of  the  physician  that  he  is  able  to  state 
from  his  experience,  with  reasonable  certainty,  the  conditions  that 
will  follow  in  the  future. 

The  appellant  also  urges  an  exception  to  the  reception  of  the  evi- 
dence of  a  physician  who  made  a  physical  examination  of  the  plain- 
•  tiff  about  two  years  and  a  half  before  the  accident  for  the  New 
York  Life  Insurance  Company  on  an  application  for  life  insurance. 
The  objection  to  the  evidence  was  upon  the  ground  that  it  was  too 
remote.  The  object  of  calling  the  physician  was  to  show  that  the 
heart  and  lungs  of  the  decedent  were  at  that  time  in  first-class  con- 
dition, and  he  so  testified.  This  was  merely  corroborative  to  some 
extent  of  the  testimony  of  the  decedent  as  to  the  condition  of  his 
heart  and  lungs  before  the  accident.  I  am  of  opinion  that  it  was 
entirely  competent,  and  not  too  remote. 

I  am  therefore  of  opinion  that  the  judgment  and  order  should  be 
affirmed,  with  costs. 


(46  Misc.  Rep.  352.) 

MONJO  V.  WIDMAYER  et  al. 

(Supreme  Court,  Special  Term,  New  York  County.    February,  1905.) 

1.  Wills— Power  to  Devise— Construction. 

Testator  devised  certain  real  estate  to  his  wife  for  life,  with  power 
to  devise  the  same  to  any  of  her  children  or  grandchildren  In  such 
shares  as  she  should  deem  best.  Heldy  that  the  wife  had  a  right  to 
discriminate  between  the  children  and  grandchildren  by  her  will  devising 
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the  property  to  them  as  tenants  in  common,  and  to  charge  the  share  of 
a  grandchild  with  the  debt  of  her  father,  or  the  share  of  her  son  with 
the  amount  of  his  debt,  where  such  debts,  by  the  express  terms  of  her 
will,  form  part  of  the  residuary  estate  to  be  divided  among  the  children 
ahd  grandchildren. 

2i    8▲H1!^~EQUITABLE  CONTEBBION. 

Where,  by  will,  testator  devised  certain  real  estate  to  his  wife  for 
life,  with  power  in  the  wife  to  devise  the  same  to  her  children  or  grand- 
children in  such  shares  as  she  might  deem  best,  the  will  did  not  effect 
an  equitable  conversion  of  the  realty. 

Action  by  Ferdinand  N.  Monjo  against  George  C.  Widmayer  and 
others.    Judgment  for  plaintiff. 

E.  L.  Bushe,  fdr  plaintiff. 

Jay  &  Candler,  for  defendants. 

GREENBAUM,  J.  A  partition  and  sale  of  the  premises  No.  137 
West  Sixty-First  street,  in  the  city  of  New  York,  are  here  sought. 
It  is  urged  by  one  of  the  defendants  that  her  share  in  the  real  es- 
tate was  unlawfully  reduced  or  charged  with  burdens  by  a  donee 
of  the  power  of  appointment,  and  by  another  of  the  defendants  that 
there  was  an  equitable  conversion  of  the  realty  for  the  purposes  of 
division  between  the  decedent's  heirs,  the  latter  taking  not  as 
devisees  but  as  legatees,  and  that  partition  will  not  lie.  A  deter- 
mination of  the  rights  of  the- parties  involves  the  construction  of 
the  wills  of  George  Widmaver,  who  died  in  1886,  and  of  his  wife, 
Johanna  B.  Widmayer,  who  died  in  1899.  George  Widmayer 
died  seised  of  the  fee"  of  the  premises  in  question,  leaving  him  sur- 
viving his  widow,  Johanna  B.  Widmayer,  and  three  sons,  two 
grandchildren  of  one  deceased  daughter,  and  a  grandchild  of  an- 
other deceased  daughter,  as  his  only  heirs  at  law,  and  in  and  by  his 
last  will,  which  was  duly  admitted  to  probate,  he  provided  among 
other  matters  as  follows : 

"Third — I  hereby  give  and  devise  to  my  said  wife,  Johanna  B.  Widmayer, 
my  house  and  lot  No.  115  West  Sixty-first  street,  in  the  city  of  New  York, 
to  have  and  to  hold  the  same  to  her  for  and  during  the  term  of  her  natural 
life,  with  full  power  and  authority  to  my  said  wife  to  devise  the  same  by 
her  last  will  and  testament  or  by  an  Instrument  in  writing  In  the  nature 
thereof  to  any  or  all  of  our  children  or  grandchlldi'en  or  both  in  such  shares 
or  proportions  as  to  her  shall  seem  best.  And  in  the  event  of  my  said  wife 
not  disposing  of  said  house  and  lot  by  her  last  will  and  testament  or  by  an 
Instrument  in  writing  in  the  nature  thereof  to  or  among  our  children  or 
grandchildren  or  some  of  them  as  she  is  hereinabove  authorized,  then  upon 
lier  death  without  having  disposed  thereof  as  aforesaid  I  give  and  deWse 
the  said  house  and  lot  No.  115  West  Sixty-first  street,  in  the  city  of  New 
York,  to  my  children  equally  and  to  my  grandchildren,  the  children  of  my 
dei-eased  daughters,  Margaret  E.  Ebbinghausen  and  Mary  Emma  Monjo 
per  stirpes  as  tenants  in  common  to  them,  their  heirs  and  assigns  forever." 

Johanna  B.  Widmayer  died  on  April  30,  1899.  By  the  second 
clause  of  her  last  will,  which  was  duly  admitted  to  probate,  and 
among  other  testamentary  dispositions,  she  gave  and  devised  the 
premises  in  question  as  follows:  One-fifth  to  her  son  George  C. 
Widmayer;  one-fifth  to  her  son  William  F.  Widmayer;  one-fifth 
to  her  granddaughter  Addie  Woodhouse,  daughter  of  her  son  Henry 
E.  Widmayer;  one-fifth  to  a  grandson,  Ferdinand  N.  Monjo,  son 
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of  a  deceased  daughter;  one-tenth  to  a  granddaughter,  Julia  M. 
Hurtt,  and  one-tenth  to  a  grandson,  George  Henry  Ebbinghausen 
(the  two  last-mentioned  parties  being  children  of  a  deceased  daugh- 
ter), "as  tenants  in  common,  to  them  and  their  heirs  and  assigns 
forever."  By  the  third  clause  of  her  will  it  was  provided  that  the 
devise  to  Addie  Woodhouse  was  made  "upon  the  express  condition" 
that  the  said  one-fifth  so  devised  to  her  **shall  be  charged  with  the 
payment"  of  the  indebtedness  to  her  of  her  son  Henry  E.  Widmayer 
and  of  her  grandson  (a  son  of  Henry  E.  Widmaj^er),  and  of  any 
other  sums  in  which  either  of  them  may  be  indebted  to  her  at  the 
time  of  her  decease ;  and  by  the  fourth  clause  the  testatrix  similarly 
charged  the  one-fifth  interest  devised  to  her  son  William  F.  Wid- 
mayer with  the  payment  of  his  indebtedness  to  her,  and  any  fur- 
ther sum  in  which  he  might  be  indebted  to  her  at  the  time  of  her 
decease;  and  it  was  further  provided  in  said  clauses  that  the  in- 
debtednesses of  the  respective  parties  shall  be  paid  out  of  the 
shares  respectively  above  set  forth  to  her  executor  as  part  of  her 
residuary  estate.  The  will  contains  a  power  of  sale  to  her  executor, 
who,  it  appears,  never. qualified,  so  that  an  administrator  with  the 
will  annexed  was  appointed.  The  power  of  sale  was  never  ex- 
ecuted. The  defendant  Addie  Woodhouse  contends  that  Johanna 
B,  Widmayer  exceeded  the  power  conferred  upon  her  by  the  will 
of  her  husband,  George  Widmayer,  in  charging  the  share  conveyed 
to  her  with  the  indebtedness  of  Mrs.  Woodhouse's  father  and 
brother,  and  that,  so  far  as  she  has  attempted  to  thus  burden  this 
share,  the  exercise  of  the  power  is  invalid.  In  other  words,  it  is 
claimed  that  the  excess  of  power  attempted  to  be  exercised  may  be 
eliminated,  and  the  devise  to  Addie  Woodhouse  be  freed  from  the 
attempted  charge. 

Under  the  terms  of  the  will  of  George  Widmayer,  the  testatrix, 
the  donee  of  the  power  of  appointment,  had  the  right  to  discriminate 
between  any  of  her  children  and  grandchildren.  She  might  under 
the  power  have  devised  the  entire  estate  to  one  child  to  the  ex- 
clusion of  all  the  other  children  and  grandchildren,  or  she  might 
have  divided  the  estate  unequally  between  them.  Did  she  exceed 
this  power?  The  indebtedness  with  which  she  charged  two  shares 
of  the  estate  in  effect  constituted  liens  upon  them,  as  though  they 
were  severally  mortgaged  for  a  definite  sum.  Suppose  the 
testatrix  had  seen  fit  for  any  reason  to  have  divided  the  estate 
in  such  proportions  that  the  shares  of  those  charged  with  the  pay- 
ment of  certain  debts  had  been  fractionally  stated,  say  at  one- 
twentieth  or  one-thirtieth  of  the  estate,  could  it  be  successfully 
urged  that  the  testatrix  transcended  her  power,  in  view  of  the  fact 
that  by  the  terms  of  the  will  the  said  indebtednesses  were  to  form 
part  of  the  residuary  estate  to  be  divided  exclusively  among  the 
children  and  grandchildren?  I  think  not.  The  cases  relied  upon 
by  the  learned  counsel  for  Mrs.  Woodhouse  seem  to  me  readily  dis- 
tinguishable from  the  case  here  presented.  In  those  cases  it  was 
attempted  to  divert  some  portion  of  the  estate  to  persons  other  than 
those  designated  under  the  power.  Here  there  has  been  no  such 
transgression.     The  appointment  was  exercised  exclusively  among 
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those  specially  mentioned  in  the  will  of  George  Widmayer.  Nor 
is  there  any  force  in  the  argument  that  Mrs.  Widmayer  had  no 
right  to  enforce  the  collection  of  debts  due  to  her  estate  by  charging 
any  of  the  shares  with  the  payment  of  such  debts.  If  she  had  the 
power  entirely  to  cut  off  any  of  the  parties,  she  certainly  had  the 
power  to  reduce  any  share  as  she  deemed  fit.  The  conditions  im- 
posed appear  to  be  most  equitable,  and  were  clearly  designed  to 
effectuate  a  fair  and  equal  division  of  the  estate.  I  am  therefore 
of  opinion  that  the  testatrix  by  her  will  exercised  her  power  of 
appointment  not  only  in  spirit,  but  strictly  in  conformity  with  the 
will  of  George  Widmayer. 

The  defendant  Tyng,  as  assignee  of  the  share  of  William  F.  Wid- 
mayer, contends  that  the  scheme  of  the  will  operated  to  effect  an 
equitable  conversion  of  the  realty  into  personalty,  arguing  that  a 
sale  of  the  premises  is  necessary  to  effectuate  it.  "Unless  the  pur- 
pose of  the  testator  will  fail  without  a  conversion,  equity  will  not 
presume  it.  There  should  be  an  implication  of  a  direction  to  con- 
vert, so  unequivocal  and  so  strong  as  to  leave  no  substantial  doubt 
in  the  mind."  Matter  of  Tatum,  169  N.  Y.  514,  518,  62  N.  E.  580, 
citing  authorities.  In  the  case  at  bar  the  will  of  George  Widmayer 
gave  the  wife,  Johanna  B.  Widmayer,  the  power  "to  devise"  the 
property,  and  the  latter  by  her  will  exercised  the  power  by  devising 
the  premises  to  the  persons  named,  and  in  the  proportions  men- 
tioned, "as  tenants  in  common."  It  is  difficult  to  comprehend  how 
the  purposes  of  the  testator  and  testatrix  will  be  defeated  unless 
resort  is  had  to  a  conversion.  As  to  the  power  of  sale  in  Mrs.  Wid- 
mayer's  will,  it  is  sufficient  to  say  that  it  was  merely  discretionary, 
and  not  imperative,  and  never  having  been  executed,  and  being  un- 
necessary to  effectuate  the  power  created  by  Joseph  B.  Widmayer 
as  exercised  by  Mrs.  Widmayer,  it  furnishes  no  valid  argument  in 
favor  of  the  theory  of  an  equitable  conversion. 

My  conclusions  are  that  this  action  is  well  brought,  and  that  a 
decree  in  partition  may  be  entered  in  conformity  with  the  foregoing 
views. 

Judgment  accordingly. 


In  re  OPENING  OP  178TH  ST.,  CITY  OF  NEW  YORK. 
(Supreme  Court,  Appellate  Division,  First  Department    July  7, 1905.) 

1.  Municipal  Cobpobation8--Oi'f.ning  Street— Acqtjibi no  Property—Stat- 

utes. 

That  the  board  of  public  Improvements  of  New  York  authorized  the  city 
to  open  a  street  prior  to  the  date  when  the  charter  of  1897  took  effect 
had  no  effect  on  the  proceedings  for  such  opening  begun  by  service  of  the 
application  for  the  appointment  of  commissioners,  after  the  taking  effect 
of  the  charter,  so  as  to  make  the  provisions  of  the  consolidation  act,  in 
force  prior  to  the  charter,  applicable. 

2.  Same— Compensation  op  Property  Owner— Value  op  Property— Inter- 

est— Assessment  for  Benefit. 

Under  the  express  provisions  of  Xew  York  City  Charter  of  1897,  pp. 
353,  301,  c.  378,  §§  91)0.  1003.  where  title  to  property  acquired  for  the 
opening  of  a  street  had  been  vested  in  the  city  prior  to  the  date  of  the 
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oommlaaloners'  report,  the  value  of  the  i^roperty  at  the  time  it  vested  in 
the  dty,  plus  interest,  at  the  legal  rate  until  the  date  of  the  report,  was 
properly  assessed  on  the  lands  and  premises  benefited. 

Appeal  from  Special  Term,  New  York  County. 

In  the  matter  of  the  application  of  the  city  of  New  York  to  ac- 
quire property  for  the  opening  of  a  portion  of  178th  street.  Appeal 
by  property  owners  from  an  order  confirming  the  report  of  the  com- 
missioners of  estimate  and  apportionment.    Affirmed. 

Argued  before  O'BRIEN,  P.  J.,  and  HATCH,  McLAUGHLIN, 
PATTERSON,  and  INGRAHAM,  JJ. 

John  C.  Shaw,  for  appellant. 
John  P.  Dunn,  for  respondent. 

INGRAHAM,  J.  This  proceeding  was  to  acquire  title  to  certain 
property  necessary  for  the  opening  of  178th  street  in  the  city  of 
New  York.  The  commissioners  of  estimate  and  apportionment 
allowed  to  the  owners  of  the  property  interest  upon  the  awards 
made  by  them  from  July  20,  1900,  the  date  of  the  vesting  of  the 
title  to  the  property  to  be  acquired  to  the  date  of  their  report,  Oc- 
tober 7,  1902,  and  included  such  interest  in  the  assessment  upon 
adjoining  property. 

The  sole  question  presented  upon  this  appeal  is  whether  the  com- 
missioners of  estimate  and  apportionment  were  justified  in  includ- 
ing such  interest  in  the  assessment  for  benefit.  This  proceeding 
was  instituted  pursuant  to  a  resolution  of  the  board  of  street  open- 
ing and  improvement  adopted  June  18,  1897,  prior  to  May  1,  1898, 
when  the  charter  of  1897  (chapter  378,  p.  1,  of  the  Laws  of  1897) 
took  effect.  The  proceeding,  however,  was  commenced  by  an  ap- 
plication made  at  Special  Term  on  September  15,  1898,  after  the 
charter  of  1897  took  effect.  On  the  8th  day  of  May,  1899,  an  order 
dated  the  15th  day  of  September,  1898,  was  duly  entered,  by  which 
commissioners  of  estimate  and  assessment  were  appointed,  and  the 
oaths  of  these  commissioners  were  duly  filed  on  June  7,  1899.  On 
June  12,  1899,  the  commissioners  published  in  the  City  Record  a 
notice  of  their  appointment,  required  by  the  charter,  and  in  pur- 
suance of  that  notice  the  commissioners  met,  and,  after  hearing  all 
testimony  in  reference  to  the  claims  filed  by  the  various  property 
owners  and  on  behalf  of  the  city  of  New  York,  they  signed  and  filed 
their  preliminary  report  in  the  bureau  of  street  openings  on  the 
21st  day  of  March,  1902.  On  July  20,  1900,  pursuant  to  a  resolu- 
tion of  the  board  of  public  improvements,  the  title  to  the  property 
vesied  in  the  city  of  New  York.  Objections  to  this  preliminary  re- 
port were  filed  by  certain  property  owners  who  were  assessed  for 
benefit  on  the  ground  that  the  commissioners  included  in  the  as- 
sessment interest  upon  their  awards  from  the  date  that  title  vested 
in  the  city  to  the  date  of  their  final  report.  These  objections  were 
overruled  by  the  Special  Term. 

In  Matter  of  the  Mayor,  40  App.  Div.  452,  58  N.  Y.  Supp.  100, 
affirmed  on  opinion  below  in  161  N.  Y.  662,  55  N.  E.  1097,  this  court 
held  that,  where  proceedings  were  instituted,  and  all  the  valuations, 
whether  of  property  taken  or  of  property  benefited,  fixed  before 
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the  charter  of  1897  took  effect,  such  proceedings  were  governed  by 
the  consolidation  act  (chapter  410,  p.  1,  of  the  Laws  of  1882),  and 
were  not  under  the  charter;  and  that  position  was  reaffirmed  in 
Matter  of  the  Application  of  the  Mayor,  etc..  Relative  to  Acquiring 
Title  to  East  175th  Street  in  the  City  of  New  York,  49  App.  Div. 
114,  63  N.  Y.  Supp.  468,  affirmed  on  opinion  below  in  162  N.  Y. 
661,  67  N.  E.  1117;  and  in  Matter  of  Cromwell  Avenue,  96  App. 
Div.  424,  89  N.  Y.  Supp.  180.  In  all  these  cases  proceedings  were 
commenced  and  commissioners  of  estimate  and  assessment  were 
appointed  prior  to  the  1st  day  of  July,  1898,  when  the  charter  of 
1897  took  effect.  These  cases  do  not  apply,  as  this  proceeding 
was  not  commenced  until  after  the  new  charter  took  effect.  The 
fact  that  the  board  of  public  improvements  authorized  the  city  to 
take  proceedings  for  the  opening  of  this  street  prior  to  the  date 
that  the  charter  took  effect  had  no  effect  upon  the  proceedings  so 
as  to  make  the  provisions  of  the  consolidation  act  in  force  prior  to 
the  time  that  the  charter  took  effect  applicable.  It  is  the  service 
of  the  application  for  the  appointment  of  commissioners  of  estimate 
and  assessment  that  is  the  commencement  of  the  proceeding.  Prior 
to  that  time  the  property  was  not  in  any  wise  affected.  The  title 
of  the  property  to  be  acquired  still  vested  in  the  owner.  The  only 
effect  of  the  resolution  of  the  board  of  public  improvements  was  to 
authorize  the  legal  representatives  of  the  city  to  commence  pro- 
ceedings to  acquire  the  title  to  the  property  necessary  for  the  open- 
ing of  the  street,  which  had  been  laid  out  many  years  before  upon 
the  maps  of  the  city.  Until  such  proceedings  were  actually  com- 
menced, nothing  had  been  doiie  that  affected  the  title  to  the  prop- 
erty. These  proceedings  having  been  commenced  after  the  charter 
of  1897  took  effect,  that  charter  applied  and  the  right  of  the  com- 
missioners to  include  interest  in  the  award  to  the  owners  of  prop- 
erty taken,  and  to  impose  the  amount  paid  for  interest  in  the  assess- 
ment for  benefit,  is  to  be  determined  by  its  provisions.  Section 
990,  p.  353,  of  the  charter  of  1897,  provides  that  the  board  of  public 
improvements  may  direct  that  the  title  or  piece  or  parcel  of  land 
lying  within  the  lines  of  any  street  to  be  opened  shall  be  vested  in 
the  city  of  New  York;  that  in  such  cases  interest  at  the  legal  rate 
upon  the  sum  or  sums  to  which  the  owners,  lessees,  parties,  or  per- 
sons are  justly  entitled  upon  the  date  of  the  vesting  of  title  in  the 
city  of  New  York  from  said  date  to  the  date  of  the  report  of  the 
commissioners  shall  be  allowed  by  the  commissioners  as  a  part  of 
the  compensation  to  which  such  owners,  lessees,  parties  or  persons 
are  entitled.  Where  the  title  had  been  vested  in  the  city  of  New 
York  prior  to  the  date  of  the  report  of  the  commissioners,  the  com- 
missioners are  required  to  fix  the  value  of  the  property  at  the  time 
it  vested,  and  then  to  award  to  the  owners,  as  the  value  of  the  prop- 
erty, the  amount  thus  fixed,  with  interest  on  that  sum  from  the  date 
the  title  vested  until  the  date  of  the  report;  and  the  amount  thus 
fixed  as  the  value  of  the  property  at  that  date  plus  the  interest 
is  the  value  of  the  property  at  the  time  the  report  is  filed.  In  no 
other  way  could  the  constitutional  provision  by  which  property 
could  only  be  taken  upon  payment  of  its  value  be  complied  with. 
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Interest  thus  being  a  part  of  the  compensation  to  be  paid  for  the 
property  taken  for  opening  the  street,  which  the  city  was  required 
to  pay  under  section  1003,  p.  361,  of  the  charter  of  1897,  such  in- 
terest was  money  paid  by  the  city  which  was  directed  to  be  as- 
sessed equally  and  proportionately  upon  the  lands  and  premises 
benefited  by  the  improvement.  We  think,  therefore,  that  the  com- 
missioners were  justified  in  including  in  the  assessment  imposed  for 
benefit  the  amount  paid  to  the  owners,  including  the  interest. 

It  follows  that  the  order  appealed  from  must  be  affirmed,  with 
$10  costs  and  disbursements.    All  concur. 


In  re  CITY  OP  NEW  YORK. 
(Supreme  CJonrt,  Appellate  Division,  First  Department    July  7, 1905.) 

Appeal  from  Special  Term,  New  York  County. 

Application  of  the  city  of  New  York  to  acquire  title  to  Rockwood 
street,  and  prpperty  owners  appeal  from  an  order  confirming  the 
report  of  the  commissioners  of  estimate  and  assessment.    Affirmed. 

Argued  before  O'BRIEN,  P.  J.,  and  HATCH,  McLAUGHUN, 
PATTERSON,  and  INGRAHAM,  JJ. 

John  C.  Shaw,  for  appellants. 
John  P.  Dunn,  for  respondents. 

INGRAHAM,  J.  The  question  presented  on  this  appeal  is  de- 
termined by  the  decision  in  Matter  of.  178th  Street  (decided  here- 
with) 94  N.  Y.  Supp.  838.  The  order  appealed  from  is  therefore  af- 
firmed, with  $10  costs  and  disbursements.    All  concur. 


PEOPLE  V.  REGAN. 

(Supreme  Court,  Appellate  Division,  First  Department    July  7, 1905.) 

Homicide— Self- Defense— Defense  of  Anotheb. 

Evidence  that  defendant,  while  accompanying  his  sister,  engaged  in 
an  altercation  with  deceased,  who  was  hostile  towards  defendant's  sister, 
during  which  he  wrested  a  pistol  from  deceased,  and,  some  time  after 
this  altercation  had  ceased,  shot  deceased  while  neither  defendant  nor 
his  sister  were  in  a  perilous  situation  from  which  they  could  not  have 
escaped,  but  after  deceased  had  thrown  some  stones  at  defendant,  was 
insufficient  to  present  the  defense  of  Justifiable  homicide,  under  Pen.  CJode, 
§  205,  declaring  homicide  justifiable  when  committed  in  the  lawful  defense 
of  the  slayer  or  of  another,  when  there  is  reasonable  ground  to  apprehend 
a  design  on  the  part  of  the  person  slain  to  commit  a  felony  or  to  do  some 
great  personal  Injury  to  the  slayer  or  the  other,  and  there  is  imminent 
danger  of  such  design  being  accomplished. 

Appeal  from  Trial  Term,  New  York  County, 

Martin  Regan  was  convicted  of  murder  in  the  second  degree,  and 
appeals.    Affirmed. 

Argued  before  O'BRIEN,  P.  J.,  and  HATCH,  McLAUGHUN, 
PATTERSON,  and  INGRAHAM,  JJ. 
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S.  J.  O'Hare,  for  appellant. 
R.  C.  Taylor,  for  the  People. 

PATTERSON,  J.  The  defendant  was  indicted  for  the  crime  of 
murder  in  the  first  degree.  On  the  trial  he  was  convicted  of  niur- 
der  in  the  second  degree.  The  evidence  shows  that  on  the  night 
of  the  26th  of  October,  1899,  he  shot  Francis  E.  Slater,  who  died  on 
the  31st  of  October,  in  the  same  year,  from  the  wound  he  had  re- 
ceived. It  was  urged  in  defense  that  the  homicide  was  justifiable; 
that  the  defendant  discharged  the  pistol  in  dread  of  physical  harm 
being  inflicted  upon  him  by  the  deceased,  or  in  an  effort  to  protect 
a  sister  from  violence  which  the  defendant  apprehended  the  de- 
ceased might  inflict  upon  her. 

The  record,  as  it  is  presented  to  us  on  this  appeal,  fully  justifies 
the  verdict  of  the  jury,  and  conclusively  shows,  on  the  defendant's 
own  narrative  of  the  circumstances  attending  the  commissions  of 
the  act,  that  he  was  guilty  of  the  crime  of  murder.  That  the  de- 
fendant fired  the  shot  is  admitted,  and  that  the  deceased  died  from 
the  effects  of  the  wound  inflicted  upon  him  is  also  admitted.  The 
facts  proven  are  the  following:  The  defendant  was  the  brother- 
in-law  of  Francis  E.  Slater,  referred  to  in  the  record  at  times  as 
Edward  Slater.  The  relations  existing  between  Slater  and  his 
wife,  the  sister  of  the  defendant,  were  unfriendly.  There  can  be  no 
doubt,  on  the  evidence,  that  Slater  abused  and  maltreated  his  wife, 
and  they  were  living  separately  and  apart.  Mrs.  Slater  was  a  mem- 
ber of  a  theatrical  company,  and  as  such  was  engaged  at  a  theater 
in  Brooklyn.  Her  husband,  the  deceased,  was  haunting  the  theater, 
and  undoubtedly  had  made  threats  against  her,  and  also  against 
the  defendant  That  hostile  relations  existed  between  the  deceased 
and  his  wife,  and  that  the  defendant  in  some  way  associated  himself 
with  those  relations,  is  clear;  but,  on  the  whole  testimony,  it  is 
apparent  that  there  was  nothing  in  such  relations  to  impel  the  de- 
fendant to  resort  to  violence  towards  the  deceased  before  the  night 
of  the  occurrence  which  resulted  in  Slater'^  death.  For  all  the 
purposes  of  this  case,  it  is  only  necessary  to  take  into  consideration 
the  incidents  as  they  occurred  on  that  night.  It  is  shown  that  then 
the  defendant  went  to  Brooklyn  to  take  his  sister  home  after  the 
conclusion  of  a  performance  in  which  she  took  part  as  an  actress. 
He  met  her  at  the  stage  door  of  the  theater,  and  they  went  to  the 
Twenty-Third  Street  Ferry.  Before  the  parties  left  Brooklyn,  an 
altercation  took  place  between  the  defendant  and  Slater.  The  lat- 
ter produced  a  pistol,  which  was  wrested  from  him  by  the  defend- 
ant, and  it  was  from  that  pistol  that  the  fatal  shot  was  discharged 
in  New  York.  The  deceased  was  on  the  same  ferryboat  on  which 
the  defendant  crossed,  and  kept  walking  back  and  forth,  with  his 
hands  in  his  pockets,  while  the  boat  was  crossing  the  river.  There 
is  nothing  in  the  evidence  to  indicate  that  the  deceased  showed  any 
violence  either  towards  the  defendant  or  Mrs.  Slater  while  the  f err>^- 
boat  was  in  transit,  but  after  it  reached  the  New  York  side  the 
deceased  took  some  stones  from  his  pocket  and  threw  them  at  the 
defendant.   Those  stones  were  picked  up  on  the  New  York  side,  and 
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after  they  were  thrown  a  pistol  in  the  hands  of  the  defendant  was 
discharged,  and  the  deceased  received  the  wound  from  which  he 
died.  A  careful  reading  of  the  record  in  the  case  discloses  that 
when  the  shot  was  fired  the  defendant  had  no  reason  whatever  to 
apprehend  any  violence  of  the  deceased  towards  Mrs.  Slater. 
When  the  parties  left  the  boat  on  its  arrival  at  the  New  York  side 
of  the  ferry,  according  to  the  statement  of  the  defendant  himself, 
Slater  and  his  wife  were  behind  him.  He  neither  saw  nor  had  rea- 
son to  apprehend  that  an  attempt  would  be  made  by  the  deceased 
to  harm  Mrs.  Slater:  nor  does  her  testimony,  or  that  of  the  wit- 
nesses on  behalf  of  the  defendant,  indicate  in  any  way  that  she  was 
in  peril  from  any  act  or  apprehended  act  of  her  husband.  She  says 
she  anticipated  some  difficulty  with  her  husband.  But  she  pushed 
him  to  the  side  of  the  street  when  he  began  to  throw  stones  at  her 
brother.  There  is  not  one  word  of  evidence  to  indicate  that  Mrs. 
Slater  had  reason  to  apprehend,  or  that  the  defendant  had  reason 
to  apprehend,  that  she  was  in  peril.  So  far,  therefore,  as  a  defense 
of  justifiable  homicide,  based  upon  section  205  of  the  Penal  Code,  is 
concerned,  there  is  nothing  in  the  case  that  would  authorize  a  jury 
even  to  consider  that  question.  That  section  provides  that  homi- 
cide is  justifiable  when  committed  either  in  the  lawful  defense  of 
the  slayer,  or  of  his  or  her  husband,  wife,  parent,  child,  brother, 
sister,  master,  or  servant,  or  of  any  other  person  in  his  presence  or 
company,  when  there  is  reasonable  ground  to  apprehend  a  design 
on  the  part  of  the  person  slain  to  commit  a  felony,  or  to  do  some 
great  personal  injury  to  the  slayer  or  to  any  such  person,  and  there 
is  imminent  danger  of  such  design  being  accomplished.  Here  it  is 
manifest  that  there  was  no  imminent  danger  of  a  design  bein^  ex- 
ecuted by  the  deceased  to  inflict  harm  upon  the  defendant's  sister. 
On  the  contrary,  the  evidence  shows  that  she  had  no  apprehension 
of  that  character,  and  it  is  quite  apparent  that  the  defendant  could 
not  have  apprehended  it,  for  he  knew  nothing  of  what  was  transpir- 
ing between  the  deceased  and  Mrs.  Slater;  he  (the  defendant)  be- 
ing much  in  advance  of  them  at  the  time  the  fatal  shot  was  dis- 
charged. So  far  as  his  being  in  peril  himself  is  concerned,  there  is 
no  evidence  to  show  that  he  was  in  a  perilous  situation  from  which 
he  could  not  escape.  The  facts,  as  proven,  even  on  the  defendant's 
own  statement,  are  that  the  deceased,  who  was  walking  some  feet 
behind  him,  took  from  his  pocket  some  stones  and  threw  them  at 
the  defendant,  who  was  not  struck  by  them.  The  defendant  says 
that  he  apprehended  the  deceased  had  another  pistol  than  the  one 
which  he  (the  defendant)  had  taken  from  him  in  Brooklyn,  but 
there  is  nothing  to  show  that  such  apprehension  had  any  foundation 
whatever.  The  defendant  was  assailed  by  the  throwing  of  missiles, 
not  by  the  use  of  a  pistol ;  and,  from  his  own  account  of  the  situa- 
tion in  which  he  stood  to  the  deceased,  it  is  impossible  that  he  could 
have  had  ground  for  apprehending  that  the  deceased  had  another 
pistol  than  the  one  which  had  been  taken  from  him. 

The  jury  were  justified  in  finding  that,  from  anger  and  passion 
arising  from  the  throwing  of  the  stones,  the  defendant  discharged 
the  pistol  upon  the  body  of  the  deceased.    He  may  have  been  in 
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part  affected  by  the  antecedent  relations  existing  between  him  and 
his  brother-in-law,  but  it  is  evident  upon  the  whole  testimony  that 
he  could  have  escaped  and  got  beyond  the  reach  of  harm  from  the 
deceased  if  he  had  chosen  so  to  do.  On  the  evidence  the  jury  might 
well  have  found  a  verdict  of  murder  in  the  first  degree,  but  as  they 
undoubtedly  regarded  the  defendant's  act  as  one  committed  under 
the  impulse  of  passion,  without  a  premeditated  design  to  commit 
murder,  they  gave  him  the  benefit  of  the  doubt,  and  convicted  him 
of  a  lesser  crime.  It  is  plain  that  the  defendant  could  have  escaped 
injury;  that  he  was  not  personally  in  peril;  that  his  act  was  not  in 
defense  of  an  imperiled  sister;  and  the  judg^ment  therefore  should 
be  affirmed. 

INGRAHAM  and  HATCH,  JJ.,  concur.  McLAUGHLIN,  J., 
concurs  in  result. 

O'BRIEN,  P.  J.  I  concur  in  the  result,  but  not  in  the  reasoning  of 
the  opinion.  The  facts  warranted  the  submission  of  the  question 
as  to  whether  or  not  the  shooting  was  justifiable,  and,  had  the  jury 
found  for  defendant,  I  should  not  have  regarded  the  verdict  as 
against  the  weight  of  evidence.  The  defendant  was  engaged  in 
protecting  his  sister.  Whilst  so  engaged  he  was  attacked  at  the 
theater  on  the  very  evening  in  question  by  the  deceased,  who  had 
with  him  and  who  attempted  to  use  a  revolver,  which  defendant,  in 
the  struggle,  wrested  from  him.  After  the  theater,  on  reaching  the 
city,  the  deceased  had  collected  some  stones,  and  began  throw- 
ing them  at  defendant.  Was  he  to  run  away  and  leave  his  sister 
unprotected,  or  was  he  not  justified  in  believing  that  if  he  remained 
the  deceased  might  not,  with  another  revolver  which  he  had  or 
might  have  procured,  be  intent  on  using  it,  as  earlier  in  the  even- 
ing he  had  attempted  to  do  with  the  one  which  the  defendant  had 
wrested  from  him?  These  were  questions  for  the  jury.  It  was 
within  their  right  and  province  to  determine  these  questions,  and, 
having  resolved  them  so  as  to  find  the  defendant  guilty  of  murder  in 
the  second  degree,  I  can  find  no  legal  ground  for  assailing  this  ver- 
dict; but  had  the  jury,  as  intimated  in  the  opinion,  found  for  the 
higher  degree  of  murder,  I  am  strongly  of  the  opinion  that  such  a 
verdict  could  not,  on  the  facts,  be  sustained. 


AEX  V.  ALLEN. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    July  6,  1905.) 

1.  Mechanic's  Lien— Suit  to  Enforce— Issues  Tbiable— Performance  ajter 
Suit. 

Where,  in  a  suit  to  enforce  a  mechanic's  Hen,  defendant  alleged  non- 
performance hy  plaintiflP,  and  the  referee  found  that,  at  the  time  of  filing 
the  notice  of  lieu,  plaintiff  had  not  substantially  performed  the  contract 
on  his  part,  and  plaintilF  had  filed  no  supplemental  complaint,  It  was  not 
competent  for  the  referee  to  render  a  personal  Judgment  for  plaintiff  on 
the  ground  that  since  the  commencement  of  the  action  plaintiff  had  ful- 
filled his  contract 
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2.   SaXB— PBB80NAL  JUDGMENT— FAILUBE   TO   ESTABLISH   CLAIV. 

Tbe  proTlBlon  of  the  mechanic's  lien  statute  authorizing  a  personal 
Judgment  in  certain  cases  where  a  lien  is  not  established  does  not  author- 
ize the  rendition  of  a  personal  Judgment  where  the  lien  claimant  has 
failed  to  establish  his  claim  by  reason  of  nonperformance  of  tbe  contract 

McLennan,  P.  J.,  dissenting. 

Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  Peter  Aex  against  Oscar  Allen.  From  the  judgment 
rendered,  both  parties  appeal.     Reversed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

A,  C.  Olp,  for  appellant. 

J.  M.  Hastings,  for  respondent 

STOVER,  J.  The  plaintiff  alleged  a  cause  of  action  arising  un- 
der the  mechanic's  lien  law,  and  the  defendant  alleged  that  the 
plaintiff  did  not  perform  on  his  part  the  building  contract,  and  that 
he  neglected  to  substantially  comply  with  the  terms  of  the  contract, 

?lans,  and  specifications  under  which  the  work  was  to  be  done, 
'he  referee  found  that  at  the  time  of  filing  the  notice  of  lien  the 
plaintiff  had  not  substantially  performed  the  contract  on  his  part, 
in  that  the  roof  of  the  building  was  defective  and  leaked  in  many 
places,  and  did  not  comply  with  the  conditions  of  the  contract.  He 
also  found  that  since  the  commencement  of  the  action  the  roof  had 
been  relaid,  and  made  to  comply  with  the  conditions  of  the  con- 
tract. He  also  found  that  the  defendant  was  entitled  to  a  deduc- 
tion by  reason  of  defective  work  and  material  used  in  the  construc- 
tion to  the  extent  of  $145,  and  that  those  defects  were  not  substan- 
tial ones,  and  did  not  pervade  or  impair  the  whole  structure.  He 
found  as  a  conclusion  of  law  that  the  plaintiff  had  failed  to  estab- 
lish a  valid  mechanic's  lien  against  the  building;  but  under  the 
statute  which  permits  a  personal  judgment,  he  struck  a  balance 
between  the  parties,  and  directed  judgment  against  the  defendant 
for  $465.52. 

We  think  that  this  judgment  is  erroneous.  The  case  comes  up 
on  the  judgment  roll  and  the  case  and  exceptions,  and  does  not  con- 
tain all  the  evidence  in  the  case,  but  we  think  sufficient  appears  to 
show  the  errors  committed  by  the  referee.  The  reference  was  to 
determine  the  issues  under  the  pleadings,  and  the  case  should  have 
been  determined  under  the  pleadings. 

It  appears  from  the  case  that  the  referee  took  evidence,  under 
objection,  as  to  the  work  that  was  done  after  the  commencement 
of  the  action.  This  was  entirely  unauthorized.  The  defendant 
was  entitled  to  have  the  issue  tried  as  of  the  time  when  the  action 
w^s  commenced,  and,  without  a  supplemental  complaint,  the  acts 
and  transactions  transpiring  after  the  commencement  of  the  action 
could  not  be  gone  into.  That  was  material  and  not  unimportant. 
The  defendant  had  a  right  to  rely  upon  the  allegations  of  the  an- 
swer that  prior  to  the  commencement  of  the  action  the  work  had 
not  been  properly  performed,  and  under  such  a  pleading  he  could 
not  be  required  to  meet  proof  that  subsequent  to  the  commence- 
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ment  of  the  action  the  contract  had  been  fulfilled.  The  referee  was 
without  power  to  try  such  an  issue.  It  would  seem  that  the  ref- 
eree recognized  to  some  extent  the  force  of  the  position,  for  he  has 
found  that  the  plaintiff  had  failed  to  substantially  perform  his  con- 
tract, and  that  he  was  not  entitled  to  a  mechanic's  lien;  but  he 
has  undertaken  to  adjust  all  of  the  differences  between  the  parties 
by  the  allowance  of  claims  on  either  side.  It  may  be  that  he  has 
arrived  at  a  fair  conclusion,  and  possibly  his  solution  may  be  cor- 
rect, but  the  case  presented  was  not  one  of  arbitration,  but  one  to 
be  tried  under  the  rules  of  practice  and  procedure. 

Some  discussion  is  had  as  to  the  application  of  the  statute  which 
permits  a  personal  judgment  in  cases  of  this  kind,  but  it  would 
seem  that  the  reasonable  interpretation  of  the  statute  would  be  that 
in  case  the  plaintiff  established  a  valid  claim,  but  for  some  reason 
such  claim  could  not  be  equitably  or  legally  enforced  as  a  lien 
against  the  property,  he  should  not  for  that  reason  fail,  but  should 
still  have  his  judgment  against  whoever  was  personally  liable  ta 
pay  it.  But  it  was  not  intended  to  apply  to  a  case  in  which  the 
plaintiff  failed  to  establish  his  claim  by  reason  of  the  nonperform- 
ance of  the  contract  on  his  part.  The  judgment  in  this  case  is 
practically  a  finding  that  the  plaintiff  at  the  time  of  the  commence- 
ment of  the  action  had  no  claim,  by  reason  of  the  nonperformance 
of  the  contract,  and  yet  by  reason  of  the  facts  since  transpiring  he 
is  entitled  to  some  claim  against  the  defendant.  The  statute  which 
permits  a  personal  judgment  where  for  some  reason  the  filing  of  the 
claim  is  invalid,  for  the  purpose  of  protecting  the  lien,  is  not  broad 
enough  to  cover  the  case  under  consideration,  for,  if  we  are  correct 
in  our  views  above  stated,  plaintiff  has  no  claim,  either  personal  or 
otherwise,  which  can  be  enforced  in  this  action ;  and  it  is  a  plain 
proposition,  that  the  plaintiff's  claim  failing  by  reason  of  its  non- 
performance, there  is  nothing  which  he  can  enforce,  and  therefore 
nothing  which  can  be  a  lien  upon  any  property.  The  statute  was 
probably  intended  to  avoid  a  retrial  of  issues  where  it  was  plain 
that  a  judgment  could  be  entered  which  would  protect  the  rights 
of  the  parties ;  and  it  appearing  in  such  an  action  that  the  party  had 
a  valid  claim,  but  for  some  reason  it  was  not  a  lien  upon  the  prop- 
erty described,  he  should  not  be  compelled  to  retry  the  issue,  but  his 
right  should  be  adjudicated  in  that  action.  It  was  not  intended  that 
he  should  have  a  judgment  based  upon  any  new  principle  of  law,  or 
without  showing  upon  his  part  full  performance  of  the  contract. 

We  think  that  the  referee  decided  the  case  upon  an  erroneous 
principle  of  law.  It  may  be  possible,  however,  upon  a  retrial  of  the 
case,  to  present  the  issues  in  such  shape  that  they  may  be  properly 
disposed  of,  and  we  therefore  think  the  judgment  should  be  re- 
versed, and  a  new  trial  granted,  with  costs  to  abide  event. 

Judgment  reversed  and  new  trial  ordered,  with  costB  to  abide  the  event, 
upon  questions  of  law  only;  the  facts  having  been  examined,  and  no  emr 
found  therein.    All  concur,  except  McLENNAN,  P.  J.»  who  dissents. 
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ROBINSON  T.  DE  FERE  et  al. 
(Supreme  Court,  Appellate  Division,  First  Department    July  7, 1905.) 

1.  Actions- -Postponement  or  Triai.—Orounds  fob— Enoaoekbnt  of  CouN' 

8KL  IN  Another  Court. 

Under  rule  9  of  the  special  rules  of  the  Appellate  Division  of  the  Su- 
preme Court  First  Department,  providing  that  In  a  case  on  the  day  cal- 
endar for  trial,  where  it  appears  by  affidavit  that  counsel  v^ho  is  to  try 
the  case  ^'is  to  argue  a  cause*'  on  the  day  calendar  of  the  United  States 
Supreme  Court,  etc.,  or  "is  actually  engaged**  in  the  trial  of  a  case  in  a 
court  of  record  in  the  city  of  New  York,  etc.,  the  case  shall  be  passed 
until  such  argument  or  trial  is  concluded,  imless  the  trial  is  a  protracted 
one,  etc.,  where  counsel  in  a  case  called  for  trial  March  6th  was  engaged 
to  argue  a  cause  then  on  the  calendar  of  the  United  States  Supreme 
Court,  which  cause  he  had  been  notified  by  the  clerk  of  that  court  would 
be  called  for  argument  March  7th,  his  excuse  for  asking  a  postponement 
of  the  trial  was  sufficient 

[Bd.  Note. — For  cases  in  point,  see  vol.  10,  Cent  Dig.  Continuance,  §  55.} 

2.  Same— Failure  to  Pbesent  Affidavit— Effect  in  Absence  of  Objections. 

The  fact  that  an  affidavit  of  counsel's  engagement  was  not  shown  by  the 
record  to  have  been  presented  to  the  trial  court  was  immaterial,  in  the 
absence  of  an  objection  on  that  specific  ground. 

3.  Same— Adjournment  after  Beginning  Trial. 

The  case  was  not  affected  by  the  suggestion  made  when  it  was  called 
that  the  trial  might  be  begun  on  the  6th,  and  then  adjourned  over  to  the 
7th,  or  to  some  subsequent  day,  as  counsel,  in  applying  for  the  adjourn- 
ment was  strictly  entitled  to  a  postponement  under  the  rule. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Frances  A.  Robinson  against  Mary  A.  De  Fere,  Ar- 
thur B.  Swezey,  and  others.  From  an  order  denying  their  motion 
to  open  a  default,  defendants  Arthur  B.  Swezey  and  others  appeal. 
Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  HATCH,  McLAUGHLIN, 
PATTERSON,  and  INGRAHAM,  JJ. 

Lucius  H.  Beers,  for  appellants. 
George  F.  Warren,  Jr.,  for  respondent  Robinson. 
S.  W.  Linington  and  W.  M.  Coleman,  for  respondents  De  Fere 
and  others. 

PATTERSON,  J.  The  defendants  Richard  T.  Swezey,  Arthur 
B.  Swezey,  and  Edgar  L.  Swezey,  and  their  respective  wives,  and 
the  defendant  M.  Isabelle  Swezey,  are  parties  defendant  in  a  parti- 
tion suit.  The  premises  sought  to  be  partitioned  belonged  in  his 
lifetime  to  Noah  T.  Swezey.  By  his  will  he  left  his  estate  to  trus- 
tees, to  receive  the  rents,  issues,  and  profits  during  the  lifetime  of 
his  widow,  and  to  pay  the  same  to  her  so  long  as  she  lived,  and 
after  her  death  to  his  children  then  living,  and  the  issue  of  such  as 
might  have  died;  such  issue  to  take  the  share  the  parent  would 
have  been  entitled  to  if  such  parent  had  lived.  The  widow  of  the 
testator  died  in  1903.  There  were  then  living  the  testator's  daugh- 
ter Frances  Robinson,  the  plaintiff,  and  seven 'children  of  Chris- 
topher Swezey,  a  deceased  son  of  testator.  There  was  a  third  son 
of  the  testator,  named  Ethelbert  T.  Swezey,  who  had  not  been 
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heard  of  for  some  four  years  or  more.  He  had  previously  conveyed 
his  interest  in  his  father's  estate  to  the  trustees,  and  had  released 
to  them  his  interest.  Ethelbert  T.  Swezey  had  three  children  and 
a  wife,  who  are  defendants  and  appellants  here.  It  is  set  up  in  the 
amended  complaint  that,  if  living,  Ethelbert  T.  Swezey  is  entitled 
to  one-third  of  the  property  sought  to  be  partitioned  in  this  action, 
and  that,  if  dead,  his  sons  are  entitled  to  one-ninth,  unless  his  share 
has  been  duly  conveyed  or  released.  The  children  of  Ethelbert  T. 
Swezey  allege  that  he  died  in  1899,  that  the  instrument  called  a 
release  or  conveyance  was  executed  without  consideration,  and  that 
at  the  time  of  its  execution  Ethelbert  T.  Swezey  was  mentally  in- 
capable of  making  the  same.  It  is  apparent,  therefore,  that  very 
serious  issues  respecting  the  rights  and  interests  of  the  parties  in 
and  to  the  premises  sought  to  be  partitioned  were  presented  to 
the  court  for  determination.  Issue  was  joined  in  the  action  Novem- 
ber 7,  1904.  The  cause  was  put  upon  the  Special  Term  calendar, 
and  was  reached  for  trial  on  March  6,  1905.  Meantime  delays  had 
taken  place  in  the  trial,  resulting  from  motions  made  of  various 
kinds — particularly  one  relating  to  the  taking  of  testimony  in  the 
West  concerning  the  habits,  physical  condition,  whereabouts,  and 
movements  of  Ethelbert  T.  Swezey,  who  had  disappeared,  and  had 
not  been  heard  of  for  some  four  years,  as  before  stated.  On  the 
6th  of  March,  1905,  the  cause  was  called  for  trial,  and  the  plaintiff 
and  certain  of  the  defendants  (respondents  herein)  were  ready  for 
trial.  Counsel  for  the  representatives  of  the  alleged  interest  of 
Ethelbert  T.  Swezey  made  application  for  an  adjournment,  which 
application  was  denied ;  it  being  stated  in  the  record  as  follows : 

"Messrs.  Lord,  Day  &  Lord,  represented  by  Lucius  H.  Beers,  were  present 
at  the  call  of  the  calendar,  and,  on  the  court's  marking  the  ease  ready  for 
trial,  Mr.  Beers  stated  that  he  was  not  ready  to  proceed,  and  would  not  ap- 
pear ;  the  court  stating  that  he  had  no  legal  excuse  for  an  adjournment'* 

That  is  all  that  is  disclosed  by  the  record  of  the  trial  as  having 
taken  place  at  the  trial  on  a  motion  for  an  adjournment.  The  trial 
was  then  proceeded  with,  and  resulted  in  the  court  making  find- 
ings of  fact  and  conclusions  of  law  upon  which  a  final  judgment  was 
entered,  containing,  among  other  things,  the  following : 

"The  defendants  Ethelbert  T.  Swezey  and  M.  Isabelle  Swezey,  his  wife, 
Richard  T.  Swezey  and  Florence,  his  wife,  Arthur  B.  Swezey  and  Grace 
Swezey,  his  wife,  Edgar  L.  Swezey  and  Grace  Swezey,  his  wife,  have  no 
right,  title,  share,  or  interest  in  or  to  the  real  property  aforesaid,  nor  in  or 
to  any  part  or  portion  thereof." 

On  May  1,  1901,  the  attorneys  for  the  present  appellants  moved 
the  court  to  open  the  default  taken  against  them  at  the  trial;  to 
vacate  all  proceedings  had  thereat,  as  well  as  the  decision  made  and 
filed  after  the  trial,  and  the  judgment  entered  thereon;  and  to  re- 
store the  cause  to  the  calendar,  and  for  a  new  trial.  Voluminous 
affidavits  and  records  were  presented  on  that  motion,  which  was 
denied,  and  from  the  order  of  denial  the  present  appeal  is  taken. 

On  the  application  for  an  adjournment  at  the  trial,  no  affidavit 
was  presented  by  the  applicant,  but  that  omission  is  not  insisted 
upon  by  the  respondents.    A  particular  ground  upon  which  the 
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application  was  made  was  that  Mr.  Beers,  of  counsel  in  the  case, 
and  to  whom  was  confided  the  duty  of  trying  it  for  those  represent- 
ing the  Ethelbert  T.  Swezey  interest,  was  engaged  to  argue  a  cause 
then  on  the  calendar  of  the  Supreme  Court  of  the  United  States,  and 
which  cause  he  was  notified  by  the  clerk  of  that  court  would  be 
called  for  argument  the  next  day.  There  can  be  no  doubt  of  the 
fact  that  a  cause  in  which  Mr.  Beers  was  to  be  engaged  was  on  the 
calendar  of  the  Supreme  Court  of  the  United  States  on  the  6th 
day  of  March,  or  that  it  would  be  called  on  the  7th  day  of  March, 
for  it  actually  was  called  and  argued  on  that  day ;  Mr.  Beers  being 
present  in  Washington,  and  taking  part  in  tfie  argument.  The 
question  primarily  presented  here  is  whether  Mr.  Beers  had  a  legal 
excuse  for  not  proceeding  with  the  trial  of  this  action  when  it  was 
called  on  the  6th  day  of  March.  We  are  of  the  opinion  that  he  had. 
Rule  9  of  the  special  rules  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  First  Department  provides,  among  other  things,  as 
follows : 

''In  a  case  upon  the  day  calendar  for  trial  where  it  shall  appear  to  the  court 
by  affldavit  that  counsel  who  is  to  try  the  case  is  to  argue  a  cause  upon  the 
day  calendar  of  the  Supreme  Court  of  the  United  States  or  upon  the  day 
calendar  of  the  Court  of  Appeals  of  the  state  of  New  York,  or  upon  the  day 
calendar  of  any  Appellate  Diyision  of  the  Supreme  Court,  <^  Is  actually  en- 
gaged in  the  trial  of  a  case  in  a  court  of  record  in  the  city  of  New  York  or  in 
the  city  of  Brooklyn  the  case  shall  be  passed  for  the  day  or  until  such  argu- 
ment or  trial  is  concluded,  unless  the  trial  in  which  the  counsel  is  engaged  is 
a  protracted  one.  In  no  other  event  shall  a  case  upon  the  day  calendar  be 
passed  for  the  day." 

It  is  to  be  observed  that  this  rule  contemplates  two  situations 
—one  in  which  the  counsel  is  to  be  engaged  in  a  cause  in  a  court  at 
a  distance,  and  one  in  which  he  is  actually  engaged  in  a  court  of 
record  in  the  city  of  New  York  or  in  Brooklyn.  Where  the  case  is 
in  the  Supreme  Court  of  the  United  States,  at  Washington,  or  in 
the  Court  of  Appeals  of  the  state  of  New  York,  at  Albany,  it  is  a 
sufficient  legal  excuse  if  the  counsel  who  is  to  try  a  case  here  is  to 
argue  a  cause  upon  the  day  calendar  of  either  of  the  courts  at  a 
distance,  whereas,  if  he  is  to  try  or  argue  a  cause  in  a  court  of 
record  in  the  city  of  New  York  or  Brooklyn,  he  must  be  actually 
engaged  therein,  in  order  to  make  his  excuse  valid.  That  it  does 
not  appear  in  the  record  that  an  affidavit  of  Mr.  Beers'  engagement 
in  Washington  was  presented  to  the  trial  court  here  is  not  material, 
for,  very  properly,  the  respondents  make  no  objection  on  that  spe- 
cific ground.  As  said  before,  Mr.  Beers'  statements  are  true.  We 
consider,  therefore,  that  he  had  a  valid  and  legal  excuse  for  asking 
to  postpone  the  trial  of  this  cause.  His  case  was  on  the  day  cal- 
endar of  the  Supreme  Court  of  the  United  States  on  the  6th  of 
March.  He  was  to  argue  it  and  did  argue  it  when  it  was  reached 
the  next  day  on  the  calendar  of  that  court.  His  excuse  was  suffi- 
cient, and  was  within  the  rule.  It  is  immaterial  that  other  reasons 
were  urged  for  a  postponement.  We  have  no  disposition  to  review 
the  action  of  the  court  in  refusing  to  postpone  the  trial  upon  other 
grounds.  We  fully  recognize  the  importance  of  sustaining  the  ef- 
forts of  the  trial  courts  to  prevent  the  unnecessary  delays  which 
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are  constantly  occurring  in  bringing  causes  to  trial,  and  will  sustain 
them  in  every  proper  case.  But  where  a  legal  and  valid  excuse  for 
a  postponement  exists  a  party  cannot  be  deprived  of  his  right.  This 
case  is  not  affected  by  the  suggestion  made  when  it  was  called  that 
the  trial  might  be  begun  on  the  6th,  and  then  adjourned  over  to 
the  T'th,  or  to  some  subsequent  day.  Counsel,  in  applying  for  the 
adjournment,  was  strictly  and  technically  entitled  to  a  postpone- 
ment under  the  rule,  and  on  that  ground  we  think  the  adjournment 
should  have  been  granted  until  his  engagement  at  Washington  was 
completed. 

We  think  the  order,  therefore,  should  be  reversed,  and  that  the 
judgment  should  be  vacated,  and  the  proceedings  at  the  trial  set 
aside,  and  a  new  trial  ordered,  and  that  the  cause  be  set  down 
for  trial  at  the  next  Special  Term  of  the  Supreme  Court,  in  the 
county  of  New  York,  with  costs  and  disbursements  in  this  court  to 
appellant  to  abide  event.    All  concur. 


FARRELL  T.  RYAN  et  al. 

(Supreme  CJourt,  Appellate  Division,  First  Department     July  7,  1905.) 

Contracts— Abandonment— Action— Instructions. 

Defendant  contracted  to  purchase  a  quantity  of  stone  for  use  In  certain 
work,  the  stone  to  be  delivered  at  a  certain  place,  and  paid  for  in  cash 
on  deliver}'.  In  an  action  by  the  receiver  of  the  seller  against  defendant 
for  alleged  wrongful  refusal  to  accept  and  pay  for  the  stone,  it  was 
shown  that  the  stone  was  quarried  and  ready  for  delivery  at  a  time 
when  defendant  was  not  in  a  situation  to  receive  it  as  stipulated  by  the 
contract.  There  was  testimony  on  defendant's  behalf  that  before  the 
cutting  of  the  stone  had  been  finished,  he  had  made  advances  of  money 
to  the  seller,  which  were  payments  on  the  stone,  and  that  it  properly 
belonged  to  him.  It  also  ap]>eared  that  after  the  seller  went  into  the 
hands  of  a  receiver,  a  dispute  arose  as  to  the  disposition  to  be  made  of 
the  stone,  defendant  demanding  it  and  the  receiver  refusing  to  deliver 
it  without  payment  of  the  price.  Thereafter  the  receiver  applied  to  the 
court  for  instructions,  and  was  authorized  to  deliver  the  stone  upon 
deposit  by  defendant  of  a  certain  sum,  to  be  held  by  the  depositary' 
subject  to  the  further  order  of  the  court.  Held,  that  it  was  evident  that 
the  parties  did  not  regard  the  original  contract  as  being  still  in  force, 
so  that  an  instruction  that  plaintiff  could  not  recover  without  proof  that 
it  had  always  been  ready  and  willing  to  deliver  the  stone  under  the  very 
terms  of  the  contract  was  error. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Edward  D.  Farrell,  as  receiver  of  the  Cobleskill  Quarry 
Company,  against  Patrick  Ryan  and  others.  From  a  judgment  foV 
defendants  and  from  an  order  denying  a  motion  for  a  new  trial, 
plaintiff  appeals.     Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  HATCH,  McLAUGHLIN, 
PATTERSON,  and  INGRAHAM,  Jj. 

Herman  Aaron,  for  appellant. 
H.  S.  Marshall,  for  respondents. 

PATTERSON,  J.  The  plaintiff  is  the  receiver  of  the  Cobleskill 
Quarry  Company,  a  corporation,  and  brought  this  action  originally 
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to  enforce  a  mechanic's  lien  for  stone  which  was  taken  from  a 
quarry  belonging  to  that  corporation,  and  was  cut  in  accordance 
with  a  contract;  the  stone  thus  quarried  and  cut  being  intended 
for  use  by  the  firm  of  Shanly  &  Ryan  (of  which  the  defendant  Ryan 
is  the  surviving  partner)  in  constructing  the  anchorage  on  the 
Brooklyn  side  of  what  is  called  the  "New  East  River  Bridge." 
Failing  to  establish  the  right  to  a  lien,  the  action  was  continued  as 
one  at  law  to  recover  damages  against  Ryan  for  the  breach  of  the 
contract,  the  alleged  breach  being  the  refusal  of  Ryan  to  receive  and 
pay  for  the  stone  thus  quarried  and  cut.  There  were  other  de- 
fendants, but  they  are  discharged  from  the  action,  and  have  no  in- 
terest in  the  present  appeal.  The  defendant  Ryan  denied  the  al- 
legations of  the  breach  of  the  contract  by  him,  and  set  up  in  his  an- 
swer that  the  firm  of  Shanly  &  Ryan  and  a  corporation  known  as 
the  Degnon  McLean  Construction  Company  entered  into  a  written 
contract  with  the  Cobleskill  Quarry  Company,  which  provided  as 
follows : 

**Tbat  Shanly  &  Ryan  as  one  party  and  the  Degnon  Mcljean  Construction 
Company  as  another  party  have  equal  rights  to  purchase  from  the  Cobleskill 
Quarry  Company  the  limestone  requisite  for  the  fulfilment  of  contracts 
respectively  held  by  them  for  the  construction  of  the  New  York  &  Brooklyn 
Anchorage  of  the  New  East  River  Bridge.  Such  limestone  to  be  delivered 
alongside  the  dock  at  New  York  and  Brooklyn  respectively,  at  the  rate  of 
tive  dollars  per  cubic  yard.  Said  vendees  to  pay  cash  on  delivery  of  lime- 
stone made  to  them  respectively.** 

The  defendant  Ryan  sets  forth  in  his  answer  that  after  the  mak- 
ing of  the  contract  he  from  time  to  time  ordered  stone  from  the 
Cobleskill  Quarry  Company  and  certain  stone  was  delivered  up  to 
the  30th  of  August,  1900 ;  that  after  that  date  no  further  or  other 
stone  was  delivered  in  accordance  with  the  terms  of  the  contract 
or  otherwise ;  that  in  May,  1900,  he  (Ryan)  notified  the  Cobleskill 
Quarry  Company  that  his  work  on  the  anchorage  referred  to  in  the 
contract  had  been  delayed,  but  that  he  would  in  the  future  require 
a  further  supply  of  stone  under  the  terms  of  the  contract,  and  of- 
fered to  pay  the  expenses  of  quarrying,  cutting,  and  preparing  the 
stone,  and  to  pay  the  expense  of  the  company  during  the  time 
requisite  for  the  quarrying,  cutting,  and  preparing  of  the  stone,  pro- 
vided the  money  so  advanced  by  the  defendant  should  be  credited 
to  him  upon  the  purchase  price  of  the  stone  to  become  due  from 
the  defendant  to  the  Cobleskill  Quarry  Company  in  accordance 
with  the  terms  of  the  contract;  that  the  Cobleskill  Company  ac- 
cepted the  offer,  and  the  defendant  did  actually,  in  accordance  with 
the  terms  of  the  offer  and  acceptance,  pay  the  sum  of  $10,000  to 
defray  the  expense  of  quarrying,  cutting,  and  preparing  the  stone 
and  the  expenses  during  the  period  of  quarrying,  cutting,  and  pre- 
paring the  stone,  and  that  the  Cobleskill  Quarry  Company  received 
and  accepted  the  sum  of  $10,000  in  accordance  with  the  terms  of 
said  offer  and  acceptance.  The  defendant  thus  set  up  a  variation 
of  the  original  contract  and  the  making  of  a  new  arrangement.  He 
then  alleged  as  a  separate  and  distinct  defense  and  counterclaim 
that  the  Cobleskill  Quarry  Company,  for  a  good  and  valuable  con- 
sideration, contracted  and  agreed  to  deliver  to  the  defendant  4,341 
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cubic  yards  of  limestone,  to  be  delivered  at  dock  in  New  York  at 
the  price  of  $5  per  cubic  yard ;  that  the  receiver  adopted,  ratified, 
accepted,  and  became  bound  by  the  obligation  of  the  contract  be- 
tween the  defendant  and  the  Cobleskill  Quarry  Company;  that  the 
plaintiff  wholly  failed  to  perform  the  contract,  in  that  he  neglected 
and  refused  to  deliver  the  said  stone,  although  requested  to  do  so 
by  the  defendant;  and  claimed  a  large  sum  of  money  as  damages 
for  the  breach  of  the  contract  by  the  receiver.  The  cause  was  tried 
upon  the  claim  of  the  receiver  and  the  counterclaim  of  Ryan,  and 
resulted  in  a  verdict  for  the  defendant  on  the  counterclaim.  Judg- 
ment was  entered  upon  the  verdict  for  the  sum  of  $14,882.66,  and 
from  that  judgment  and  from  an  order  denying  a  motion  for  a  new 
trial  the  plaintiff  appeals. 

There  was  conflicting  evidence  before  the  jury  relating  to  what 
was  done  under  the  original  contract.  It  appeared  in  evidence  that 
the  capital  stock  of  the  Cobleskill  Quarry  Company  was  owned  by 
the  Degnon  McLean  Construction  Company  and  by  Shanly  &  Ryan 
in  equal  portions.  The  last-named  corporation  and  the  firm  seem 
to  have  been  the  virtual  owners  and  proprietors  of  the  Cobleskill 
Quarry.  They  were  contractors  for  the  building  of  anchorages  of 
the  New  East  River  Bridge,  and  their  contract  with  the  Cobleskill 
Quarry  Company  was  for  stone  to  be  quarried  and  cut  for  that 
work.  It  is  in  evidence  that  the  stone  was  quarried  and  cut,  and 
was  useless  for  any  other  construction  than  that  of  the  anchorages. 
It  appears  in  evidence  that  when  the  stone  thus  quarried  and  cut 
was  ready  for  delivery,  the  firm  of  Shanly  &  Ryan,  or  the  defend- 
ant Ryan,  was  not  in  a  situation  to  receive  that  stone  at  the  place 
of  delivery  appointed  in  the  contract.  Ryan  denies  this,  but  that 
presented  an  issue  to  the  jury.  The  plaintiff  insists  that  upon  the 
testimony  it  was  shown  that  Ryan  committed  a  breach  of  the  con- 
tract by  not  accepting  the  stone  on  a  tender  made.  On  the  other 
hand,  Ryan's  claim  is  that  he  made  advances  of  money  which  were 
payments  for  the  stone,  and  that  the  stone  belonged  to  him  as  sur- 
viving partner.  In  answer  to  that  the  plaintiff  insists  that  the 
moneys  advanced  by  Ryan  were  not  in  payment  for  the  stone,  but 
were  advances  on  a  general  account,  and  were  of  a  similar  character 
to  other  advances  made  by  the  Degnon  McLean  Construction  Com- 
pany for  the  general  business  of  the  Cobleskill  Quarry  Company. 

It  is  evident  from  the  correspondence  appearing  in  the  record  that 
a  serious  dispute  existed  between  the  receiver  and  Ryan  relating 
to  this  stone  and  Ryan's  attitude  concerning  it.  On  November  4, 
1902,  Ryan  wrote  a  letter  to  the  receiver  in  which  he  gave  notice 
*'that  the  stone  upon  the  ground  of  the  Cobleskill  Quarry  Company 
at  Cobleskill,  N.  Y.,  which  has  been  quarried  and  cut  for  account 
of  contract  made  by  Shanly  &  Ryan  with  the  Cobleskill  Quarry 
Company  for  use  on  the  New  York  anchorage  of  the  New  East 
River  Bridge,  and  which  has  been  fully  paid  for  by  us  and  is  our 
property,  we  now  respectfully  request  and  demand  that  the  same 
be  delivered  to  us.  Respectfully  yours,  Shanly  &  Ryan.  P.  Ryan, 
surviving  member  of  the  firm  of  Shanly  &  Ryan."  On  the  i4th 
of  February,  1903,  the  receiver  wrote  to  Mr.  Ryan,  as  surviving 
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partner  of  Shanly  &  Ryan,  a  letter,  in  which  he  stated  that  the 
stone  which  was  cut  by  the  Cobleskill  Quarry  Company  for  the  de- 
fendants for  the  New  York  anchorage  of  the  New  East  River 
Bridge  "has  been  completed  and  awaiting  delivery  and  payment 
for  so  long  a  period  that  it  becomes  my  duty  to  take  action  concern- 
ing the  same,  unless  the  stone  is  promptly  taken  up  and  paid  for  by 
3^ou.  I  am  prepared  to  deliver  the  stone  upon  receiving  payment 
therefor,  and  request  that  you  give  directions  accordingly." 

In  this  situation  of  the  matter,  the  receiver  on  November  5,  1902, 
applied  to  the  court  for  instructions  as  to  his  duty  in  the  premises — 
whether  he  should  deliver  the  stone  to  Ryan  without  payment  there- 
for ;  and,  if  an  order  was  not  made  in  regard  thereto,  he  asked  the 
court  to  advise  and  direct  him  as  to  what  disposition  he  should 
make  of  the  stone.  An  order  to  show  cause,  upon  the  application 
of  the  receiver,  was  granted,  and  in  obedience  thereto  Mr.  Ryan 
appeared  and  presented  to  the  court  an  affidavit  setting  forth  his 
relations  to  the  stone  substantially  in  the  manner  above  indicated, 
and  he  set  up  that  performance  of  the  contract  on  his  part  was 
postponed  in  consequence  of  delays  in  the  performance  of  the  work 
of  other  contractors  upon  the  bridge;  that  he  was  then  ready  to 
receive  the  stone,  of  which  he  claimed  to  be  the  owner,  and  that  he 
was  willing  that  the  same  should  be  delivered  by  the  receiver  at  the 
anchorage  of  the  bridge  pursuant  to  the  contract,  or,  if  the  court  so 
ordered,  he  was  willing  to  give  any  bond  for  the  value  of  the  stone 
to  the  receiver,  conditioned  to  pay  any  amount  that  may  be  found 
due  and  payable  to  the  receiver  in  any  action  which  might  be 
brought  by  said  receiver.  Thereupon  the  court  made  an  order  that 
the  motion  of  the  receiver  for  instructions  be  granted,  and  that  he 
be  authorized  and  directed  to  permit  Ryan,  the  claimant,  to  take 
the  stone  described  in  the  petition  at  its  present  location  in  the 
quarry  at  Cobleskill,  N.  Y.,  upon  receiving  from  Ryan  the  sum 
of  $16,280  therefor,  and  that  that  amount  be  specially  deposited  to 
the  credit  of  the  receiver  with  the  City  Trust  Company  of  New 
York,  subject  to  the  further  order  of  the  court  to  be  made  in  regard 
thereto  on  notice  to  all  parties  interested.  Ryan  did  not  appeal 
from  that  order,  and  failed  to  comply  with  it.  Subsequently  to  its 
being  made,  and  in  December,  1902,  Ryan  again  demanded  the 
stone,  and  the  receiver  refused  to  comply  therewith,  unless  the  or- 
der of  the  court  requiring  the  deposit  of  money  was  obeyed. 

The  attitude  of  the  respective  parties  is  disclosed  by  the  corre- 
spondence referred  to,  but  previously  to  the  appointment  of  the 
receiver  the  Cobleskill  Company,  being  in  need  of  money  for  its 
business  purposes,  pledged  this  stone  to  the  Manhattan  Bank  of 
New  York  City  for  an  advance,  and,  Ryan  claims,  thus  disabled  it- 
self from  delivering  the  stone  which  he  insists  belonged  to  him.  It 
seems  that  the  loan  has  been  paid  off.  Enough  has  been  said  to 
show  that,  irrespective  of  other  issues,  what  was  in  contest  between 
the  receiver  and  Ryan  in  this  action  was  the  ultimate  relations  estab- 
lished between  the  Cobleskill  Company  or  the  receiver  and  Ryan  by 
the  various  alleged  changes  and  modifications,  if  they  were  made,  of 
the  original  tripartite  agreement.     It  became  of  prime  importance 
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in  the  case  that  the  jury  should  determine  from  all  the  evidence 
what  were  those  ultimate  relations  of  the  receiver  and  Ryan  to  each 
other  with  respect  to  the  receiver's  right  of  action.  The  court 
charged  the  jury  as  follows : 

'The  recelTer  can  recover  in  this  action  that  amount  of  money,  or  any 
amount  of  money,  only  upon  having  proved  to  you  to  your  satisfaction,  by 
a  preponderance  of  evidence  which  you  credit,  that  the  stone  was  quarried 
on  the  order  of  Shanly  &  Ryan,  and  that  the  plaintiff  (that  is,  the  receiver 
— the  company  before  him  and  the  receiver  after)  was  always  ready  and 
willing  to  deliver  it  under  the  very  terms  of  the  contract." 

There  can  be  no  mistake  respecting  what  was  meant  by  that  in- 
struction, for  after  the  case  had  been  submitted  to  the  jury,  and 
they  retired,  they  sent  to  the  court  the  following  request,  namely: 

"The  Jury  requests  to  know  whether  they  can  consider  the  intention  of 
carrying  out  the  contract,  or  whether  they  must  exclusively  abide  by  the 
written  wording  of  the  contract,  and  render  their  verdict  accordingly.  James 
K.  Gallagher,  Foreman." 

To  which  the  court  returned  the  following  answer: 

"The  parties  having  embodied  the  terms  of  their  agreement  in  writing, 
it  is  to  be  assumed  that  the  instrument  expresses  and  legally  implies  their 
intention." 

That  instruction  was  erroneous,  and  altogether  misleading.  The 
importance  attached  to  it  is  manifested  by  the  inquiry  of  the  jury. 
They  were  bound  by  the  instruction,  which  held  the  Cobleskill 
Company  and  the  receiver  to  the  very  words  of  the  original  con- 
tract respecting  the  delivery  of  the  stone  at  the  city  of  New  York, 
while  there  was  evidence  from  which  the  jury  could  have  found 
that  that  term  of  the  contract,  at  least,  had  been  abandoned  by 
Ryan.  They  were  required  to  ignore  everything  that  had  been 
done,  and  to  confine  themselves  to  the  strict  letter  of  a  contract, 
which  both  parties  seem  to  have  regarded  as  no  longer  literally  in 
force. 

The  instruction  is  fatal  to  the  verdict  and  the  judgment,  and  or- 
der appealed  from  must  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  the  event.  All  concur;  McLAUGH- 
LIN,  J.,  in  result. 


(40  MiPC.  Rep.  328.) 

GRIFFIN  v.  INTERURBAN  ST.  RY.  CO. 

(Supreme  CJourt,  Trial  Term,  New  York  CJounty.    February,  1905.) 

1.  Stbeet  Railroads— Negligence— Defective  Tracks— Notice. 

W^bere,  by  the  construction  of  a  subway  beneath  the  roadbed  of  a  street 
railway,  a  trolley  slot  thereon  would  spread  at  times  about  an  inch  for 
a  distance  of  two  feet,  and  a  bicycle  rider  was  injured  because  thereof, 
and  the  evidence  showed  that  the  slot  was  safe  up  to  within  a  short  time 
prior  to  the  accident,  the  street  railway  company  was  not  chargeable  with 
notice  of  the  condition,  so  as  to  make  it  liable  on  the  theory  of  negligence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44,  Cent  Dig.  Street  Railways, 
If  183-185.] 

2.  Stipulation— Admissions. 

Where,  in  an  action  against  a  street  railway  for  injuries  to  a  bicycle 
rider  caused  by  the  spreading  of  the  slot  in  the  track,  a  stipulation  by 
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defendant,  admitting  that  it  maintained  the  slot  on  which  plaintiff  was 
riding  when  injured^  is  not  an  admission  that  it  was  responsible  for  the 
condition  of  the  slot  at  the  time  of  the  accident 

8.  Street  Railboads— Defective  Track— Injuby  to  Bicycle  Rideb. 

Where  a  street  railway  company  was  sued  for  injuries  to  a  bicycle 
rider  by  the  spreading  of  the  slot  in  the  track,  it  could  show  under  the 
general  denial  that  it  was  not  responsible  for  the  spreading  of  the  slot, 
which  was  the  cause  of  the  accident. 

4.  Tbial— Dibectino  Verdict. 

Where  at  the  close  of  the  trial  both  parties  request  the  direction  of  a 
verdict,  any  question  of  fact  which  the  evidence  may  present  is  submitted 
to  the  court 

Action  by  Henry  P.  Griffin  against  the  Interurban  Street  Railway 
Company.  Motion  by  plaintiff  for  direction  of  a  verdict,  and  mo- 
tion by  defendant  for  a  dismissal.  Decision  reserved  until  assess- 
ment of  damages,  and  complaint  dismissed. 

John  David  Lannon,  for  plaintiff. 

Henry  A.  Robinson  (Daniel  W.  Patterson,  of  counsel),  for  de- 
fendant. 

COCHRANE,  J.  The  plaintiff  was  riding  a  bicycle  down  Broad- 
way, in  the  city  of  New  York,  on  the  10th  day  of  April,  1902.  He 
was  riding  on  a  "slot"  which  was  maintained  by  the  defendant  as 
a  necessary  part  of  its  system  in  the  operation  of  its  cars  along 
the  street  in  question,  and  which  consisted  of  an  opening  between 
the  rails  of  the  track,  through  which  the  electric  power  was  trans- 
mitted for  the  purpose  of  propelling  the  cars.  On  arriving  at  a 
point  between  Seventieth  and  Sixty-Ninth  streets  the  front  wheel 
of  his  bicycle  was  precipitated  into  the  aperture  or  slot  on  which 
he  was  riding,  and  he  was  thrown  to  the  ground  and  received  in- 
juries. The  width  of  the  slot  was  generally  about  seven-eighths 
of  an  inch,  but  for  about  2  feet  at  the  place  of  the  accident  the  width 
was  l}i  inches,  and  it  was  this  unusual  width  at  the  point  in  ques- 
tion which  permitted  the  wheel  of  the  plaintiff's  bicycle  to  sink  into 
the  aperture,  thus  causing  the  accident. 

At  the  time  and  at  the  place  of  the  accident  the  rapid  transit 
subway  was  in  process  of  construction,  and  it  appeared  on  the  trial 
that  the  street  had  been  excavated  underneath  the  place  of  the 
accident,  and  a  substructure  had  been  erected,  on  which  the  track 
or  roadbed  of  the  defendant  rested.  It  was  also  established  that 
in  the.  work  of  blasting,  excavating,  and  otherwise  in  connection 
with  the  subway  construction,  the  aperture  in  the  slot  would  some- 
times open  and  close  at  different  places,  and  that  such  changes 
would  sometimes  take  place  instantly.  The  plaintiff  called  as  a  wit- 
ness Michael  J.  Fitzgerald,  who  testified  that  he  had  often  ridden 
over  the  slot  in  question  at  the  place  of  the  accident;  that  he 
could  not  tell  exactly  how  long  prior  to  the  accident,  but  that  it 
was  probably  a  week,  and  that  it  might  have  been  only  two  days. 
There  is  therefore  no  liability  on  the  part  of  the  defendant  because 
of  any  defect  in  the  original  construction  of  the  slot,  as  was  the 
<:ase  in  Brown  v.  Metropolitan  St.  R.  Co.,  60  App.  Div.  184,  70  N. 
Y,  Supp.  40.     Up  to  a  comparatively  short  time  before  the  acci- 
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dent,  plaintiff's  witness  Fitzgerald,  with  the  same  kind  of  a  bicycle 
as  that  used  by  the  plaintiff,  had  ridden  in  safety  over  the  identical 
place  which  caused  the  plaintiff's  accident.  Plaintiff  did  not  at- 
tempt to  show  what  caused  the  spreading  of  the  slot,  and  from  the 
evidence  introduced  by  the  defendant  it  is  a  necessary  conclusion 
that  such  condition  was  produced  by  the  work  of  the  subway  con- 
struction. 

On  the  trial,  counsel  for  the  plaintiff  declined  to  specify  whether 
his  theory  of  the  action  was  nuisance  or  negligence.  I  do  not 
think  he  can  recover  on  either  theory.  The  defendant  was  not  re- 
sponsible for  the  condition  of  the  slot  which  caused  the  accident. 
The  defendant,  by  stipulation,  admitted  that  it  maintained  the  trol- 
ley slot  on  which  the  plaintiff  was  riding  when  he  met  with  his  ac- 
cident. And  the  uncontroverted  allegation  of  the  complaint  is  that 
"a  necessary  part  of  the  said  track  is  an  aperture  or  opening  called 
the  'slot/"  The  defendant  admitted  that  it  maintained  this  slot, 
but  it  did  not  admit  that  it  was  responsible  for  or  maintained  the  slot 
in  the  condition  in  which  it  was  at  the  time  and  place  of  the  acci- 
dent. The  fallacy  of  the  plaintiff's  argument  consists  in  assuming 
that  the  defendant  admitted  the  existence  of  the  slot  in  its  abnormal 
and  unnatural  condition.  The  defendant,  under  the  general  denial 
of  its  answer,  was  at  liberty  to  show  that  it  did  not  cause  and  v^'as 
not  responsible  for  the  spreading  or  widening  of  the  slot  which 
was  the  cause  of  the  accident.  In  other  words,  the  defendant  ad- 
mitted the  lawful  opening  in  the  street,  but  denied  that  it  made 
or  continued  the  unlawful  or  wrongful  opening  therein ;  and  the 
defendant  was  entitled,  under  its  answer,  to  prove  that  it  was  not 
responsible  for  and  did  not  maintain  such  unlawful  opening.  Ir- 
vine V.  Wood,  61  N.  Y.  224,  10  Am.  Rep.  603 ;  Qifford  v.  Dam,  81 
N.  Y.  52 ;  Brown  v.  Metropolitan  St.  R.  Co.,  60  App.  Div.  184,  70 
N.  Y.  Supp.  40. 

It  conclusively  appearing  from  the  plaintiff's  case  that  the  place 
in  question  was  safe  up  to  within  a  short  period  prior  to  the  ac- 
cident, no  case  was  made  out  against  the  defendant  either  on  the 
theory  of  a  nuisance,  or  on  the  theory  of  negligence,  without  show- 
ing that  the  defendant  had  notice  of  the  dangerous  condition  of 
the  street,  or  was  chargeable  with  notice  thereof.  In  view  of  the 
fact  that  only  a  short  time  prior  to  the  accident  the  plaintiff's  wit- 
ness, with  the  same  kind  of  a  bicycle,  had  passed  over  the  place 
in  safety,  and  considering  the  nature  of  the  work  which  was  being 
performed  beneath  the  defendant's  track,  and  that  such  work  caus- 
ed frequent  and  sudden  changes  in  the  aperture  of  the  trolley  slot, 
it  cannot  be  said  that  the  defendant  was  chargeable  with  notice  of 
a  slight  widening  of  less  than  one  inch  in  the  aperture  of  the  slot 
for  a  distance  of  only  about  two  feet.  Plaintiff,  riding  on  the  slot 
during  the  daytime,  saw  nothing  to  warn  him  of  danger,  and  the 
circumstances  in  this  case  are  not  such  as  to  charge  the  defendant 
with  notice  of  the  condition  which  caused  the  accident. 

The  parties,  by  their  motions  made  at  the  close  of  the  trial,  treat- 
ed the  action  as  involving  only  questions  of  law,  and  are  deemed  to 
have  submitted  to  the  court  for  its  determination  any  question  of 
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fact  which  the  evidence  may  present.     Dillon  v.  Cockcroft,  90  N.  Y. 
649 ;   Guenther  v.  Amsden,  16  App.  Div.  607,  44  N.  Y.  Supp.  982. 
If  any  question  of  fact  exists  in  this  case^  it  should  be  determined  in 
favor  of  the  defendant. 
Complaint  dismissed. 


WEIS  V.  LEVY  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department.     July  7,  1905.) 

MoBTOAQE— Enforcement— Fraud. 

Where  it  appears  In  an  action  to  'foreclose  a  mortgage  that,  so  far 
as  the  beneficial  owner  of  the  property  is  concerned,  the  sole  purpose 
of  enforcing  the  mortgage  is  to  cut  off  whatever  rights  were  acquired  by 
the  vendee  in  a  contract  for  the  sale  thereof  on  breach  of  the  contract 
by  the  beneficial  owner,  which  the  vendee  was  seeking  to  have  specifically 
performed,  equity  will  not  lend  its  aid  to  enforce  the  mortgage,  and 
thereby  further  the  scheme  to  defraud. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Siegfried  Weis  against  Louis  Levy  and  others.  From 
a  judgment  in  favor  of  plaintiff,  defendant  Levy  appeals.  Revers- 
ed in  part. 

Argued  before  O'BRIEN,  P.  J.,  and  HATCH,  McLAUGHLIN, 
PATTERSON,  and  INGRAHAM,  JJ. 

Jacob  Manheim,  for  appellant. 
Arthur  Hurst,  for  respondent. 

HATCH,  J.  This  action  was  brought  to  foreclose  a  second  mort- 
gage upon  real  estate  upon  which  $1,000  was  due.  The  mortgage 
was  given  by  Anna  Bacouby  to  Moritz  Bauer.  Bauer  assigned 
the  same  to  Aaron  and  Elise  Schoenfeld  on  November  3,  1902,  and 
it  purported  to  be  an  absolute  assignment  of  the  entire  interest  in 
the  mortgage.  It  was  in  fact,  however,  subject  to  an  assignment 
of  a  $500  interest  in  said  mortgage  made  to  Elsie  Fuchs.  The  last 
assignment  was  made  prior  to  the  assignment  to  Schoenfeld,  but 
was  not  evidenced  in  writing  until  September  9,  1903,  when  a  form- 
al assignment  of  the  same  to  Fuchs  was  executed  and  recorded. 
Prior  to  the  commencement  of  this  action,  Fuchs  authorized  the 
Dlaintiff,  in  writing,  to  foreclose  such  mortgage  in  her  behalf. 
Under  date  of  October  30, 1903,  recorded  March  8,  1904,  the  Schoen- 
felds  assigned  the  whole  of  said  mortgage  to  the  plaintiff,  who 
brings  this  action  for  the  foreclosure  of  the  same. 

By  the  terms  of  the  judgment,  the  amount  of  $500,  with  interest, 
was  adjudged  to  be  due  and  payable  to  Elsie  Fuchs,  the  same  was 
directed  to  be  paid  to  her  out  of  the  proceeds  of  sale,  and  judgment 
for  deficiency  was  awarded  in  her  favor  against  the  mortgagor, 
Anna  Bacouby.  Judgment  was  also  awarded  in  favor  of  the  plain- 
tiff for  the  sum  of  $500,  together  with  interest  and  some  other 
items.  At  the  time  of  the  assignment  of  the  mortgage  from  Schoen- 
feld to  the  plaintiff,  one  Sophie  Knepper  was  the  own«r  of  the 
mortgaged  premises.    Under  date  of  October  30,  1903,  Knepper 
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entered  into  a  contract  to  sell  the  property  to  the  defendant  Louis 
Levy.  At  the  time  fixed  for  the  transfer  of  title  pursuant  to  the 
terms  of  this  contract,  Herman  Knepper,  the  husband  of  Sophie, 
and  who  was  acting  for  her,  refused  to  procure  the  discharge  of 
certain  incumbrances  upon  the  property,  for  which  the  contract 
provided.  Levy  refused  to  take  title  unless  such  incumbrancer 
were  removed,  whereupon  Knepper  broke  off  the  negotiations. 
These  negotiations  were  had  on  the  23d  day  of  December,  1903. 
On  the  next  day  Sophie  Knepper  made  and  executed  a  deed  of  said 
premises  to  Jennie  Reichman,  a  sister-in-law  of  Herman  Knepper, 
and  also  made  and  executed  a  mortgage  for  $2,750  to  the  plaintiff 
in  this  action,  which  was  recorded  on  December  24,  1903,  at  9 
o'clock  a.  m.  Levy  began  an  action  for  the  specific  performance  of 
his  contract  against  Sophie  Knepper,  and  filed  notice  of  lis  pendens 
therein  at  9  o'clock  in  the  morning  of  December  24,  1903.  There- 
after, and  about  the  1st  of  April,  1904,  the  plaintiff  commenced  this 
action.  Levy  appeared  and  answered  therein,  and  averred,  among 
other  things,  as  a  separate  defense,  that  the  assignment  of  the  mort- 
gage by  the  Schoenfelds  to  the  plaintiff  was  solely  for  the  benefit 
of  Sophie  Knepper;  that  she  had  paid  and  discharged  said  mort- 
gage prior  to  the  commencement  of  the  action,  and  had  procured 
to  be  executed  by  the  plaintiff  herein  a  satisfaction  of  the  said 
mortgage;  and  that  the  attempted  foreclosure  in  this  action  was 
to  cheat  and  defraud  the  defendant  Louis  Levy  out  of  his  rights 
and  interest  in  and  to  the  property  which  he  had  secured  by  virtue 
of  his  contract  of  sale;  and  he  demanded  judgment  that  the  com- 
plaint in  the  action  be  dismissed.  Elsie  Fuchs  was  not  made  a 
party  to  the  action,  and  none  of  the  defendants  save  Louis  Levy 
made  any  defense  thereto. 

The  case  of  the  plaintiff  was  almost  wholly  supported  by  the 
testimony  of  Herman  Knepper,  who  made  quite  a  remarkable  wit- 
ness. The  plaintiff  did  not  appear  at  the  trial,  either  as  party  or 
witness,  and  it  was  made  clearly  to  appear  by  the  cross-examina- 
tion of  Herman  Knepper  that  his  wife,  Sophie,  who  was  one  of  the 
firm  of  Knepper  &  Co.,  of  which  Herman  was  the  moving  and  con- 
trolling spirit,  had  paid  for  the  interest  in  the  mortgage  which  was 
assigned  to  the  plaintiff ;  that  he  had  procured  Elsie  Fuchs,  without 
her  knowledge,  to  execute  the  paper  authorizing  the  plaintiff  to 
foreclose  the  mortgage  in  her  behalf;  that  the  deed  to  Reichman 
was  without  her  knowledge  or  any  communications  or  negotiations 
held  with  her  upon  the  subject;  that  the  mortgage  of  $2,750  to 
the  plaintiff  was  wholly  without  consideration ;  and  that  the  whole 
scheme  was  the  creation  of  Knepper  for  the  purpose  of  cheating 
and  defrauding  the  defendant  Levy  out  of  his  rights  and  interest  in 
the  premises  secured  by  the  contract.  It  also  appeared  that  the 
sum  of  $400,  which  the  court  found  was  paid  by  Sophie  Knepper 
on  June  2,  1904,  was  paid  to  John  E.  Domschke  as  interest  upon 
her  bond  secured  bv  mortgage  upon  the  property  for  $16,000,  and 
this  was  evidenced  by  the  written  receipt  given  to  her  by  Dom- 
schke under  that  date.  The  other  items  of  interest,  water  rates, 
and  taxes  were  only  shown  to  exist  by  the  testimony  of  Herman 
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Knepper;  but  he  was  shown  to  be  utterly  unworthy  of  credit  by 
the  testimony  which  he  gave,  the  explanations  which  he  made,  and 
the  documentary  evidence  with  which  he  was  confronted.  There- 
from it  was  made  to  appear  beyond  a  reasonable  doubt  that  the 
plaintiff  had  no  interest  whatever  in  the  mortgage,  and  that  the 
purchase  price  for  the  assignment  from  the  Schoenfelds  was  paid 
by  the  certificfd  check  of  Sophie  Knepper;  and  it  was  extremely 
doubtful  if  the  plaintiff  had  any  knowledge  whatever  upon  the 
subject  of  the  assignment  to  him.  He  was  evidently  under  the 
control  of  Herman  Knepper,  was  a  mere  dummy,  and  did  as  he  was 
directed.  So  far,  therefore,  as  the  court  found  and  credited  the 
payments  upon  the  first  mortgage  for  the  purpose  of  protecting  the 
second  mortgage,  it  was  against  the  weight  of  evidence. 

Under  these  circumstances,  we  are  called  upon  to  determine 
whether  the  plaintiff  became  entitled  to  a  judgment  of  foreclosure 
and  sale  under  the  assignment  to  him.  It  is  claimed  that  the  facts 
averred  by  the  defendant  Levy  in  his  answer  and  the  proof  given 
upon  the  trial  are  insufficient  in  law  to  defeat  the  foreclosure  of 
the  mortgage.  This  claim  is  made  to  rest  upon  the  fact  that  the 
assignment  from  him  to  Schoenfeld  vested  in  him  the  legal  title 
to  the  mortgage,  and  that,  without  regard  to  the  beneficial  interest, 
he  was  entitled  to  maintain  the  action.  It  is  undoubtedly  the  rule 
that  as  between  debtor  and  creditor,  mortgagee  and  mortgagor,  or 
between  the  holder  of  the  legal  title  and  one  who  is  obligated  to 
pay  the  debt,  it  is  matter  of  indifference  whether  the  holder  of  the 
legal  title  had  paid  value  therefor  or  not.  If  he  hold  it,  he  has  the 
right  to  enforce  it;  the  debtor  may  not  complain,  because  he  is 
obligated  to  pay;  and  payment  to  the  holder  of  the  legal  title  dis- 
charges the  debt.  It  has  therefore  been  held  that  it  is  no  concern 
of  the  debtor's  how  the  person  holding  the  legal  title  acquired  it, 
or  whether  he  paid  value  therefor  or  not.  Such  is  the  doctrine  an- 
nounced in  Sheridan  v.  The  Mayor,  68  N.  Y.  30;  Hays  v.  Hathorn, 
74:  N.  Y.  486.  Mere  motive  in  enforcing  the  claim,  or  making  the 
transfer  which  vests  the  legal  title  in  the  party  seeking  to  enforce 
the  claim,  is  of  no  consequence,  as  it  is  the  obligation  of  the  debtor 
to  pay.  Morris  v.  Tuthill,  72  N.  Y.  575.  These  cases,  however, 
recognize  that  the  rule  is  different  where  the  rights  of  creditors  in- 
tervene, or  of  persons  having  legitimate  claims  against  the  prop- 
erty, which  would  be  injuriously  aft'ected  by  the  enforcement  of  the 
mortgage;  and  especially  is  this  true  where  the  person  holding  the 
beneficial  interest,  and  who  has  been  guilty  of  fraud,  would  profit 
by  the  enforcement  of  the  claim.  It  is  the  rule  at  law  that,  where 
the  lesser  and  larger  title  unite  in  the  same  owner,  the  former  is 
swallowed  up  in  the  latter.  At  law  such  rule  is  without  excep- 
tion. In  equity,  however,  the  lesser  title  is  not  necessarily  subject 
to  such  rule  of  merger ;  and  where  the  intention  of  the  party,  how- 
ever gathered,  exists  to  keep  alive  the  lesser  title,  it  will  be  deemed 
not  to  have  been  swallowed  up  in  the  greater.  Smith  v.  Roberts, 
91  N.  Y.  470.  This  doctrine,  however,  is  subject  to  the  qualification 
that  justice  will  be  promoted  by  the  severance  and  keeping  alive 
of  the  two  titles.     It  is  never  permitted  where  its  enforcement 
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would  work  a  fraud,  or  where  the  rights  of  third  parties  would  be 
prejudiced.  McGiven  v.  Wheelock,  7  Barb.  22.  There  must  be 
some  interest  vested  in  the  beneficial  owner  of  the  title,  which  jus- 
tice requires  should  be  promoted,  or  the  merger  will  take  place 
(Lynch  v.  Pfeiffer,  110  N.  Y.  33,  17  N.  E.  402)  ;  and  it  is  abhorrent 
to  equity  to  make  use  of  its  rules  to  aid  in  the  perpetration  of  a 
fraud. 

By  the  proof  in  this  record,  it  is  shown  with  a  considerable  de- 
gree of  clearness  that  so  far  as  Sophie  Knepper,  or  Knepper  &  Co.^ 
is  concerned,  the  sole  purpose  in  enforcing  this  mortgage  is  to  cut 
off  and  foreclose  whatever  rights  the  defendant  Levy  may  have 
acquired  by  virtue  of  his  contract.  No  other  defendant  has  the 
slightest  interest  in  the  action.  The  mortgage  was  a  lien  upon  the 
property  owned  by  Sophie  Knepper.  It  was  the  primary  fund  for 
the  payment  of  the  mortgage.  The  equity  in  the  premises  owned 
by  her  was  worth  more  than  the  amount  of  the  first  mortgage  lien 
and  the  lien  of  this  mortgage.  She  paid  by  her  certified  check  one- 
half  of  the  amount  due  and  payable  thereon,  and  only  seeks  to  keep 
it  alive  and  enforce  it  to  that  extent  for  the  purpose  of  defeating 
whatever  rights  the  defendant  Levy  may  have  secured.  It  fol- 
lows, therefore,  that,  as  between  the  plaintiff  and  Levy,  the  former 
acquired  no  right  as  against  Levy,  to  enforce  this  mortgage  to  the 
extent  of  the  interest  paid  by  Sophie  Knepper.  Levy  was  not  ob- 
ligated to  pay  the  mortgage.  He  did  not,  therefore,  stand  as  a  debt- 
or in  that  instrument.  His  attitude  is  that  of  a  creditor  having  a 
claim  against  Sophie  Knepper,  the*  owner  of  the  property,  which 
he  is  seeking  to  enforce.  Under  these  circumstances,  equity  will 
not  lend  its  aid  to  enforce  this  mortgage,  and  thereby  further  the 
fraudulent  scheme  conceived  by  Herman  Knepper  for  the  benefit  of 
his  wife,  and  to  defraud  creditors. 

It  follows  that  the  judgment  of  foreclosure  in  favor  of  this  in- 
terest represented  by  the  plaintiff  should  be  reversed,  and  a  new 
trial  granted,  with  costs  to  the  appellant,  Levy,  to  abide  the  event. 
As  to  that  part  of  the  judgment  which  awards  a  foreclosure  of  the 
mortgage  in  favor  of  the  plaintiff  for  the  benefit  of  Elsie  Fuchs,  it 
should  be  enforced  as  granted  to  the  extent  of  her  claim;  but  it 
should  be  modified  by  requiring  that  such  interest,  when  collected, 
shall  be  paid  over  directly  to  her,  or  to  her  authorized  attorney,  as 
it  seems  unsafe  to  leave  it  in  any  respect  subject  to  the  control  of 
the  plaintiff  or  Herman  Knepper. 

As  so  modified,  the  judgment  in  this  respect  should  be  affirmed, 
without  costs  of  this  appeal  to  either  party.    All  concur. 
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BATEMAN  et  al.  y.  HUNT  et  aL 

(Supreme  CJourt,  Special  Term,  New  York  County.    FebrnaiTf  1905.) 

1.  Cbeditobs'  Bill— Judgment— Execution. 

The  rule  that  the  recovery  of  a  judgment  and  the  return  of  an  execu- 
tion unsatisfied  are  essential  to  a  creditors'  bill  does  not  deny  a  creditor 
the  aid  of  equity,  where  it  is  impossible  for  him  to  take  such  preliminary 
steps. 

[Ed.  Note. — For  cases  in  point,  see  voL  14,  Cent  Dig.  Creditors'  Suit, 
§S  46-60,  73^1.] 

2.  SA&rE. 

Foreign  executors  sued  to  set  aside  a  deed  of  all  of  the  grantor's 
property  as  without  consideration  and  in  trust  for  her  own  benefit,  and 
to  enforce  their  rights  under  a  mortgage  assigned  to  their  testator  of 
the  interest  reserved  by  the  beneficiary  in  the  trust  deed.  A  judgment 
had  been  recovered  in  an  English  court  on  the  mortgage.  The  defendant 
and  her  two  children,  who  had  joined  in  the  mortgage,  were,  when  the 
action  was  brought,  residents  of  France,  and  without  means  to  satisfy 
plaintiffs'  claim,  and  they  had  no  way  of  realizing  on  the  same  except 
by  bill  in  equity.  Held,  that  they  were  entitled  to  bring  said  suit 
without  having  first  obtained  a  Judgment  at  law  and  the  return  of  the 
execution  tmsatlsfied. 

[Ed.  Note.— For  cases  in  point,  see  vol.  14,  Cent  Dig.  Creditors'  Suit, 
(S  46-50,  T3-81.] 

3.  Tbust— Action  by  Tbustee. 

Where,  in  a  suit  by  a  trustee,  the  complaint  alleged  that  the  claim 
in  suit  passed  to  him  as  part  of  4  trust  estate  under  the  will  of  his 
testator,  he  had  capacity  to  sue  to  recover  any  part  of  the  trust  property, 
and  the  fact  that  he  also  sued  as  executor  will  be  disregarded. 

Action  by  Percy  E.  Bateman  and  Frederick  W.  Newton,  ex- 
ecutors, against  Anna  B.  Hunt  and  others,  to  enforce  payment  out 
of  trust  funds  of  money  advanced  to  defendants  by  decedent  and 
secured  by  mortgages.     Demurrer  to  complaint.     Overruled. 

Flamen  B.  Candler,  for  demurrer, 
S.  B.  Livingston,  opposed. 

GILDERSLEEVE,  J.  After  a  careful  study  of  the  very  able 
and  comprehensive  briefs  presented  on  this  demurrer,  and  an  ex- 
amination of  the  numerous  authorities  cited  on  each  side,  I  con- 
clude to  overrule  the  demurrer.  There  is  undoubtedly  very  much 
force  in  the  arguments  urged  in  support  of  the  demurrer  by  the 
learned  counsel  for  the  defendants,  but  it  seems  to  me,  after  giving 
that  liberal  construction  to  the  complaint  which  we  must  give  on 
demurrer,  and  after  drawing  the  fair  and  reasonable  inferences  that 
should  be  drawn  from  its  allegations,  that  it  sets  forth  sufficient 
facts  to  constitute  a  cause  of  action.  The  allegations  fairly  show 
that,  owing  to  the  nonresidence  of  the  defendant  debtors,  and  to 
their  lack  of  property  other  than  the  trust  estate,  the  plaintiffs  are 
without  a  remedy  at  law,  and  cannot  comply  with  the  usual  condi- 
tions precedent  to  the  commencement  of  a  suit  in  equity  to  reach 
equitable  assets  not  liable  to  be  levied  upon  by  execution. 

The  rule  as  laid  down  in  the  concurring  opinion  of  Presiding 
Justice  Van  Brunt  in  the  case  of  Dittmar  v.  Gould,  60  App.  Div. 
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94,  103,  109,  69  N.  Y.  Supp.  708,  which  is  the  authority  particularly 
relied  upon  by  defendant  trustees,  is  that  a  creditor  who  seeks  to 
reach  equitable  assets  and  property  not  liable  to  be  levied  upon  by 
execution  must  first  exhaust  his  remedy  at  law  by  obtaining  a 
judgment  against  the  debtor  and  the  return  of  execution  unsatisfied, 
or  file  his  bill  in  aid  of  an  outstanding  execution;  and  it  has  also 
been  held  that  an  allegation  of  the  insolvency  of  the  debtor  will  not 
excuse  a  creditor  from  going  through  the  preliminary  proceedings 
at  law.  Estes  v.  Wilcox,  67  N.  Y.  266 ;  Adsit  v.  Butler,  87  N.  Y. 
585;  National  Tradesmen's  Bank  v.  Wetmore,  124  N.  Y.  248,  26 
N.  E.  648. 

It  has  been  held,  however,  that  there  is  an  exception  to  this  rule. 
In  the  case  of  the  National  Tradesmen's  Bank  v.  Wetmore,  124  N. 
Y.  241,  26  N.  E.  648,  the  rule  is  thus  stated,  with  its  exceptions, 
viz.: 

"The  subjects  of  fraud  and  trusts  are  peculiarly  matters  of  equity  juris- 
diction, which  is  comprehensive  where  other  tribunals  cannot  afford  relief, 
and  want  of  It  is  not  to  be  inferred  from  the  novelty  of  the  questions  pre- 
sented. While  the  recovery  of  a  judgment  and  the  return  of  an  execution 
issued  thereon  unsatisfied  are  essential  prerequisites  to  the  maintenance  of 
an  action  in  the  nature  of  a  creditors'  bill  under  the  statute  (2  Rev.  St.  p.  173, 
§  38 ;  Code  Civ.  Proc.  §  1871),  and  while,  as  a  general  thing,  the  same  rule  is 
applied  to  actions  in  equity  having,  in  their  purpose  or  the  relief  sought,  the 
nature  of  statutory  creditors'  bills,  it  does  not  extend  so  far  as  to  deny  to  a 
creditor  the  interposition  of  the  equity  powers  of  the  court,  where  the  situa- 
tion is  such  as  to  render  it  impossible  for  him  to  take  those  preliminary 
steps." 

Again  in  the  case  of  Patchen  v.  Rofkar,  52  App.  Div.  367,  65 
N.  Y.  Supp.  122,  it  was  held  that  a  creditor  who  has  been  prevented 
from  obtaining  a  personal  judgment  against  the  debtor,  because  the 
latter,  after  executing  an  assignment  for  the  benefit  of  creditors 
of  property  located  in  the  state  of  New  York,  removed  to  another 
state,  may  maintain  an  action  in  the  state  of  New  York  to  set  aside 
the  assignment  upon  the  ground  of  fraud,  and  that  such  creditor  is 
not  obliged,  before  commencing  such  action,  to  serve  the  summons 
upon  the  debtor  by  publication,  procure  an  attachment,  and  have 
the  sheriff  bring  an  action  in  aid  thereof  to  set  aside  the  assign- 
ment under  subdivision  2  of  section  655  of  the  Code,  as  section  655 
does  not  afford  the  creditor  an  adequate  remedy  at  law. 

On  a  previous  argument  of  the  same  case,  reported  in  12  App. 
Div.  475-477,  42  N.  Y.  Supp.  35,  Mr.  Justice  Williams  says: 

"It  is  apparent  that  the  plaintiff  could  in  no  way  secure  a  judgment  In 
this  state  against  the  assignor  for  the  amount  of  his  indebtedness  before 
commencing  this  action.  The  assignor  was  not  within  the  jurisdiction  of  the 
court  in  this  state,  and  no  personal  service  of  summons  could  be  made  upon 
him.  No  service  could  be  made  by  publication  of  the  summons  so  as  to  pro- 
cure a  personal  judgment  against  him,  inasmuch  as  no  attachment  could  be 
ie\ied  upon  any  property  of  his  in  this  state  after  the  making  of  the  assign- 
ment. Code  Civ.  Proc.  $  1217 ;  Capital  City  Bank  v.  Parent,  134  N.  Y.  527- 
530,  31  N.  E.  976,  18  L.  R.  A.  240.  The  money  in  the  hands  of  the  assignee 
could  not  be  attached.  McAllaster  v.  Bailey,  127  N.  Y.  583.  28  N.  E.  591. 
♦  ♦  ♦  A  judgment  recovered  against  the  assignor  in  another  state,  where 
jurisdiction  could  be  obtained  of  his  person,  would  have  no  other  validity  In 
this  state  than  a  simple  claim,  and  would  no  more  constitute  a  basis  for  the 
ordinary  creditors'  action  here  than  the  general  indebtedness  itself.    ^    ^    * 
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It  thus  appears  conclusirelj  that  ^  ^  •  plaintiff  has  no  remedy  at  law 
which  he  can  pursue  or  exhaust.  *  *  *  This  ease  is  one  in  which  plaintiff 
could  recover  upon  his  claim  no  judgment  entitling  him  to  have  an  execution 
issued  and  returned.  It  is  not,  therefore,  a  case  within  the  contemplation 
of  the  statute  relating  to  creditors'  actions,  and  the  support  of  the  action  is 
dependent  upon  the  inherent  power  of  the  court  of  equity.  •  ♦  •  When 
a  party  has  done  all  that  is  possible  for  him  to  do  to  prepare  the  way  for 
his  case  to  equitable  cognizance,  he  is  not  to  be  denied  access  to  the  only 
tribunal  capable  of  granting  relief  merely  because  he  had  proceeded  no  farther 
than  he  was,  without  any  fault  or  laches  on  his  part,  permitted  to  go.  That 
would  be  repugnant  to  the  maxim  'that  there  Is  no  wrong  without  a  remedy.'  " 

In  the  case  of  Nat.  Bank  v.  Paine,  13  R.  I.  592,  it  was  held  by  the 
Supreme  Court  of  Rhode  Island  that  when  a  debtor  absconded, 
leaving  no  legal  assets  which  could  be  attached,  so  that  a  judgment 
at  law  could  not  be  obtained  against  him,  his  creditors  could  at 
once  proceed  in  equity  against  his  equitable  assets  to  satisfy  their 
legal  claims. 

In  the  case  at  bar,  the  complaint  alleges  that  Mrs.  Hunt  and 
her  children  are  residents  of  Paris,  France,  and  are  without  means 
to  satisfy  the  plaintiffs'  claim ;  that  the  trust  deed  conveyed  all  the 
property  of  the  said  Mrs.  Hunt;  and  that  plaintiffs  have  no  means 
of  realizing  on  their  claim,  except  by  the  case  at  bar.  The  demur- 
rer concedes  as  true  all  material  allegations  of  fact,  and  we  are  to 
construe  with  liberality  the  meaning  and  intendment  of  these  al- 
legations. It  therefore  appears  that  it  was  impossible  for  plaintiffs 
to  obtain  a  judgment  at  law,  with  a  return  of  execution  unsatisfied, 
in  this  state,  against  the  debtors,  previous  to  bringing  this  suit  in 
equity.  Personal  service  of  the  summons  cannot  be  made  upon  the 
debtors  in  this  state,  and  no  service  by  publication  would  enable 
plaintiffs  to  obtain  a  money  judgment  against  them  by  reason  of 
their  lack  of  attachable  property  in  this  state.  Code  Civ.  Proc.  § 
1217 ;  Capital  City  Bank  v.  Parent,  134  N.  Y.  530,  31  N.  E.  976,  18 
L.  R.  A.  240.  This  case,  therefore,  comes  within  the  exceptions 
to  the  general  rule,  and  plaintiffs  may  have  recourse  to  the  equity 
side  of  the  court  without  having  first  obtained  a  judgment  at  law 
and  return  of  execution  unsatisfied.  See  cases  above  cited;  also 
Getzler  v.  Saroni,  18  111.  518 ;  McCartney  v.  Bostwick,  32  N.  Y.  53. 

The  case  of  Dittmar  v.  Gould,  60  App.  Div.  95,  69  "N.  Y.  Supp. 
708,  can  be  distinguished,  as  in  that  case  there  was  no  fraudulent 
disposition  or  transfer  of  property,  and  the  trust  was  created  by  a 
person  other  than  the  beneficiary.  In  the  case  at  bar,  the  trust, 
which  plaintiffs  here  seek  to  set  aside,  so  far  as  their  claim  is  con- 
cerned, was  created  by  the  beneficiary  for  her  own  exclusive  bene- 
fit, and  is  void  and  constructively  fraudulent  as  to  creditors  exist- 
ing or  subsequent.  Personal  Propertv  Law,  §  23,  Laws  1897,  p. 
511,  c.  417 ;  Young  v.  Heermans,  66  "N.  Y.  374-381 ;  Schenck  v. 
Barnes,  15'6  N.  Y.  316,  50  N.  E.  967,  41  L.  R.  A.  395. 

Under  the  circumstances  disclosed,  I  do  not  think  the  plaintiffs 
are  estopped  from  raising  the  claim  of  fraud  by  reason  of  their 
English  mortgage  on  the  trust  estate,  which  they  seek  to  have  im- 
pressed upon  the  trust  property  in  this  state.  They  stand  here 
as  general  creditors  of  the  beneficiary.  Their  English  judgment  is 
of  no  avail  in  this  state  (Tarbell  v.  Griggs,  3  Paige,  207,  23  Am. 
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Dec.  790;  Davis  v.  Burns,  23  Hun,  648;  Merritt  v.  Fowler,  76  Hun, 
424,  27  N.  Y.  Supp.  1047;  Wright  v.  Chapin,  74  Hun,  521,  26  N. 
Y.  Supp.  826 ;  Rocky  Mountain  Nat.  Bank  v.  Bliss,  89  N.  Y.  338- 
342),  and  their  mortgage  as  yet  constitutes  no  valid  lien  in  this 
state.  They  claim,  as  creditors,  to  be  entitled  to  reach  the  property 
of  the  debtor  which  has  been  placed  beyond  the  reach  of  an  exe- 
cution by  reason  of  the  trust  deed,  executed  by  Mrs.  Hunt  for  her 
own  benefit,  and  consequently  a  constructive  fraud  on  her  creditors. 
Schenck  v.  Barnes,  supra ;  Young  v.  Heermans,  supra. 

So  far  as  the  objection  is  concerned  that  plaintiffs,  as  executors, 
cannot  sue  here  in  their  representative  capacity  without  taking  out 
letters  in  this  state,  we  find  that  the  complaint  alleges  that  the 
claim  in  suit  passed  to  them  as  part  of  the  trust  estate  transferred 
to  them  by  the  will  of  Elliott,  deceased.  The  plaintiffs,  as  trustees, 
have  capacity  to  sue  here  to  recover  any  part  of  their  trust  property. 
Toronto  General  Trust  Co.  v.  C,  B.  &  Q.  R.  R.  Co.,  123  N.  Y. 
37,  25  N.  E.  198.  Their  additional  title  of  executors  is  not  fatal  to 
their  claim  as  trustees,  and  may  be  disregarded.  Knox  v.  Met- 
ropolitan El.  R.  Co.,  "58  Hun,  517,  12  N.  Y.  Supp.  848 ;  Bonilla  v. 
Mestre,  34  Hun,  551.  It  would  certainly  be  a  great  hardship  to  the 
plaintiffs  to  deprive  them  of  what  seems  to  be  their  only  method 
of  obtaining  the  money  which,  according  to  the  complaint,  the 
debtors  admit  they  owe  to  them,  and  which  the  said  debtors  have 
requested  the  trustees  to  pay  out  of  the  trust  estate. 

While,  as  I  have  above  intimated,  the  questions  raised  here  are 
involved  in  considerable  doubt,  still  it  seems  to  me  that  the  ends 
of  justice  will  be  best  served  by  holding  that  a  cause  of  action  is 
alleged  over  which  a  court  of  equity,  in  the  exercise  of  its  inherent 
powers,  should  assume  jurisdiction.  The  demurrer  is  overruled, 
with  leave  to  answer  on  payment  of  costs. 

Demurrer  overruled,  with  leave  to  answer  on  payment  of  costs. 


HALEY  y.  SHERIDAN  et  al. 

(Supreme  Ck)urt,  Appellate  Division,  First  Department    July  7,  1905.) 

Axn:N&~OAFACiTT  TO  Transmit  Land. 

Laws  1893,  p.  365,  c.  207,  removed  the  disability  of  aliens  to  Inherit  and 
transmit  ijeal  property.  This  act  was  repealed  by  the  real  property  law 
(Laws  1896,  p.  560,  c.  547),  sections  2  and  3  of  which  permit  citizens  of  the 
United  States  to  hold  land,  and  authorize  all  persons  other  than  minors 
and  idiots  having  an  estate  in  land  to  convey  the  same.  Section  6,  p.  561, 
provides  that  an  alien  may,  for  a  term  of  six  years  after  filing  a  deposi- 
tion of  intention  to  become  a  citizen,  take,  hold,  convey,  and  devise  real 
property.  Section  6,  p.  561,  provides  that  foreipn-born  children  of  a 
woman  who  is  born  a  citizen,  but  who  marries  an  alien,  may  take,  convey, 
and  devise  real  property.  Section  7,  p.  561.  provides  that  the  right  of  any 
person  entitled  to  hold  land  catmot  be  questioned  or  Impeached  by  reason 
of  the  alienage  of  any  person  through  whom  such  title  may  have  been  de- 
rived. Section  281,  p.  619,  prescribes  the  gemeral  rule  of  descent  by  in- 
heritance. Section  294,  p.  621,  provides  that  a  person  capable  of  Inheriting 
shall  not  be  precluded  from  his  luberltance  by  reason  of  the  alienism  of 
an  ancestor.     Section  5a  ^Laws  1897,  p.  706,  c.  593)  provides  that  any 
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dtiaen  of  a  nation  which  by  its  laws  confers  similar  prlTileges  on  dtisens 
of  the  United  States  "may  take,  acquire,  hold  and  convey  lands"  within 
this  state  in  the  same  manner  as  if  such  person  were  a  citizen  of  the 
United  States.  Held,  that  an  alien  who  is  within  the  provisions  of  section 
Oa  may  'transmit"  by  descent  and  inh^itanoe  his  interest  in  lands,  to  his 
heirs. 

[Bd.  Note.— For  cases  in  point,  see  voL  2,  Gent  Dig.  Aliens,  U  21-29.] 

O'Brien,  J.,  dissents. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Annie  C.  Haley  against  Annie  Sheridan  and  others. 
From  the  judgment  rendered,  certain  defendants  appeal.     Modified. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHUN,  PAT- 
TERSON,  INGRAHAM,  and  LAUGHLIN,  JJ. 

Henry  Melville,  for  appellants. 
Lewis  Ogden  O'Brien,  for  respondent. 

INGRAHAM,  J.  This  action  was  brought  to  partition  certain 
real  property  of  which  one  Mary  McArdle,  a  citizen  of  the  United 
States,  was  seised.  She  died  intestate  on  the  5th  day  of  Novem- 
ber, 1903,  leaving  as  her  next  of  kin  and  heirs  at  law  an  aunt,  Annie 
Sheridan,  an  uncle,  James  TuUy,  and  three  cousins,  who  were  the 
children  of  a  deceased  uncle.  There  is  no  dispute  but  that  an  un- 
divided third  of  the  real  property  vested  in  the  uncle  of  the  said 
Mary  McArdle,  Tames  TuUy.  At  the  time  of  the  death  of  Mary 
McArdle,  James  TuUy  was  an  alien,  a  citizen  and  subject  of  Great 
Britain,  residing  in  Ireland,  and  was  never  in  the  United  States. 
James  Tully  died  on  March  6,  1904,  about  four  months  after  the 
death  of  Mary  McArdle,  leaving,  him  surviving,  a  daughter,  the 
defendant  Margaret  Kerr,  and  a  widow,  the  defendant  Mary  Tully. 
James  TuUy's  widow  is  an  alien,  a  citizen  of  and  residing  in  Ire- 
land ;  but  Margaret  Kerr,  daughter  of  James  Tully,  became  a  citizen 
of  the  United  States  by  the  naturalization  of  her  husband  on  De- 
cember 11,  1903,  before  the  death  of  James  Tully.  The  court  held 
that  although  an  undivided  third  of  this  property  vested  in  James 
Tully  upon  the  death  of  Mary  McArdle,  his  heir  at  law,  although 
a  citizen  of  the  United  States,  could  not  inherit,  and  that  therefore 
the  undivided  third  of  the  property  escheated  to  the  people,  and 
that  the  state  of  New  York  is  therefore  seised  in  fee  of  an  undivided 
one-third  interest  in  the  premises. 

The  question  here  presented  depends  upon  the  provisions  of  sec- 
tions 6,  5a,  and  7  of  the  real  property  law  (chapter  547,  p.  561,  of 
the  Laws  of  1896,  as  amended  by  chapter  593,  p.  706,  of  the  Laws 
of  1897).  By  chapter  207,  p.  365,  of  the  Laws  of  1893,  the  disability 
of  an  alien  to  inherit  real  property  from  a  citizen  of  the  United 
States  was  removed,  and  such  a  person  could,  notwithstanding  the 
fact  that  he  was  a  nonresident  alien,  "take,  hold,  enjoy,  convey, 
transmit  and  devise  real  property  as  if  he  was  a  citizen."  This  act 
was  repealed  by  the  real  property  law,  and  the  subject  was  covered 
by  that  act;  but  in  considering  the  provision  of  the  real  property 
law,  it  is  important  to  bear  in  mind  that  the  act  which  it  repealed, 
and  whose  place  it  took,  substantially  removed  all  restrictions  upon 
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the  power  of  an  alien  to  inherit  or  transmit  real  property,  and  allows 
such  an  alien  to  hold,  enjoy,  convey,  transmit,  and  devise  an  inter- 
est in  real  property  in  the  same  manner  and  to  the  same  extent 
and  to  the  same  effect  as  if  he  was  himself  a  citizen  of  the  United 
States,  notwithstanding  the  fact  that  he  was  a  nonresident  alien. 
Section  2  of  the  real  property  law  regftilates  the  holding  and  taking 
of  real  property,  and  applies  only  to  citizens.  That  section  pro- 
vides that  a  citizen  of  the  United  States  is  capable  of  holding  real 
property  within  this  state,  and  of  taking  the  same  by  descent,  de- 
vise, or  purchase.  Section  3  provides,  not  for  the  capacity  to  take, 
but  for  the  capacity  to  transfer,  and  applies  to  all  persons  other  than 
minors,  idiots,  or  persons  of  unsound  mind.  Thus  any  person  who 
is  legally  seised  of  or  entitled  to  an  estate  or  interest  in  real  prop- 
erty has  authority  to  transfer  such  estate  or  interest.  This  pro- 
vision seems  to  have  been  taken  from  Rev.  St.  {1st  Ed.)  pt.  2,  c.  1, 
tit.  1,  §  10,  p.  719,  which  provided  that  a  person  capable  of  holding 
lands,  other  than  a  minor,  etc.;  the  words  "capable  of  holding 
lands"  being  omitted  on  the  revision,  so  that  now  any  person  other 
than  a  minor  or  idiot,  or  person  of  unsonnd  mind,  who  is  seised  of 
or  entitled  to  an  estate  or  interest  in  real  property,  may  transfer 
such  estate  or  interest.  Section  5  of  the  real  property  law  provides 
that  an  alien  may,  for  a  term  of  six  years  after  filing  the  deposition 
prescribed  in  section  4  of  the  act,  "take,  hold,  convey  and  devise 
real  property/'  provided  that  this  deposition  be  filed  or  the  alien 
be  admitted  to  citizenship  within  one  year  after  the  death  of  the 
testator.  The  section  then  provides  that  if  a  person  who  has  filed 
such  deposition  dies  within  six  years  thereafter,  and  before  he  has 
been  admitted  to  citizenship,  his  widow  is  entitled  to  dower  in  his 
real  property,  and,  if  he  dies  intestate,  his  heirs,  or  the  persons  who 
would  otherwise  answer  to  the  description  of  heirs,  inherit  his  real 
property,  upon  such  persons  being  admitted  to  citizenship  or  filing 
a  deposition  in  their  own  behalf  within  one  year  after  such  death; 
and  then  section  7  provides  that  "the  right,  title  or  interest  in  or  to 
real  property  in  this  state  of  any  person  entitled  to  hold  the  same, 
cannot  be  questioned  or  impeached  by  reason  of  the  alienage  of  any 
person  through  whom  such  title  may  have  been  derived." 

By  these  three  sections  of  the  real  property  law,  as  originally  en- 
acted, an  alien  was  given  the  power  to  take,  hold,  devise,  and  con- 
vey real  property  for  six  years  after  he  acquired  title,  provided  that 
he  made  the  declaration  required  by  section  4  within  one  year 
after  acquiring  such  title,  and,  upon  his  death  within  six  years  with- 
out being  naturalized,  his  widow  was  entitled  to  dower,  and  his 
heirs  entitled  to  inherit,  although  nonresident  aliens,  on  filing  the 
declaration  within  one  year  after  his  death.  If  within  six  years 
after  a  nonresident  alien  had  inherited  real  property  he  became  a 
citizen  of  the  United  States,  a  grant,  demise,  contract,  or  mortgage 
of  real  property  to  him  became  as  valid  and  effectual  as  if  made 
after  he  has  become  a  citizen ;  and  he  would  take  the  fee,  with  full 
power  to  transmit  or  transfer,  under  the  provisions  of  section  3. 
By  chapter  593,  p.  706,  of  the  Laws  of  1897,  a  new  section  was  en- 
acted, which  gave  to  the  citizen  of  any  other  country  that  allowed 
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the  citizens  of  the  state  of  New  York  to  take,  bold,  and  transfer 
real  estate  similar  privileges  in  this  state ;  and  it  seems  to  me  that 
the  clear  intention  of  the  Legislatnrc  was  to  give  citizens  of  a  for- 
eign country  giving  to  citizens  of  this  state  a  privilege  to  acquire 
and  hold  real  estate  a  similar  right  in  diis  state ;  and,  as  an  essential 
element  of  that  right  was  the  power  to  transmit,  a  person  inheriting 
real  property  in  this  state  under  tibe  provisions  of  section  5a  would 
necessarily  be  entitled  to  transmit  as  well  as  convey.  When  a 
citizen  of  a  nation  which  by  its  laws  conferred  a  privilege  on  cit- 
izens of  the  United  States  to  take,  acquire,  hold,  and  convey  lands 
within  such  foreign  state,  then  the  people  a£  the  state  of  New  York 
gave  to  citizens  of  that  state  the  right  to  take,  acquire,  hold,  and 
convey  lands  within  this  state  in  the  same  manner  and  with  the 
same  effect  as  if  such  persons  were  at  the  time  citizens  of  the 
United  States.  By  virtue  of  this  provision  the  citizens  of  such  for- 
eign state  became  seised  of  <or  entitled  to  the  lands  which  under 
this  provision  they  had  acquired,  and  such  a  person  acquired  un- 
der section  3  power  to  transfer  such  estate  or  interest. 

I  think  it  is  too  narrow  a  construction  of  these  provisions  to  say 
that,  because  in  section  5a  the  word  "transmit"  is  not  included,  it 
was  intended  to  limit  the  interest  of  a  citizen  of  a  foreign  state  to 
holding  and  conveying.  It  is  conceded  that  under  this  section 
James  Tully,  the  father  of  Margaret  Kerr,  the  appellant,  inherited 
from  Mary  McArdle  an  undivided  third  part  of  this  property.  He 
thus  became  seised  of  and  entitled  to  that  undivided  third,  and  upon 
his  death  Margaret  Kerr,  a  citizen  of  the  United  States,  was  his 
heir  at  law.  There  is  no  question  that,  if  James  Tully  had  been  a 
citizen  of  the  United  States,  Margaret  Kerr  would  have  inherited 
his  interest  in  this  property ;  and  then  section  7  of  the  act  applies, 
and  the  right,  title,  and  interest  of  Margaret  Kerr  in  this  property 
cannot  be  questioned  by  reason  of  the  fact  that  her  father  was  an 
alien. 

There  are  no  authorities  in  this  state  which  present  this  question 
under  the  real  property  law,  and  I  have  not  cited  the  authorities 
under  the  law  in  force  prior  to  the  enactment  of  that  law;  but  in 
determining  the  meaning  that  was  intended  to  be  given  by  section 
5a  to  the  words  **takc,  acquire,  hold  and  convey  lands  within  this 
state,"  we  may  consider  the  provisions  of  section  6  of  the  act.  That 
section  provides  for  the  case  of  a  woman  who  is  born  a  citizen  of 
the  United  States,  but  who  marries  an  alien ;  and  it  is  there  pro- 
vided that  the  foreign-born  children  of  such  woman  shall,  notwith- 
standing their  residence  or  birth  in  a  foreign  country,  be  entitled 
to  take,  hold,  convey,  and  devise  real  property  sHuated  within  this 
state  in  like  manner  and  with  the  like  effect  as  if  such  woman  and 
such  foreign-born  children  and  descendants  were  citizens  of  the 
United  States.  It  is  quite  clear  that  in  this  section  it  was  intended 
to  give  to  the  children  of  such  a  foreign-bom  woman  the  absolute 
title  to  the  property,  including  a  right  to  transmit  by  inheritance, 
and  this  construction  is  confirmed  by  sections  2S1  and  294  of  the 
real  property  law. 
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It  is  not  disputed  but  that  the  kingdom  of  Great  Britain  and  Ire- 
land, of  which  James  TuUy  was  a  citizen  and  resident,  conferred 
upon  citizens  of  the  United  States  the  privilege  to  acquire  and  trans- 
mit by  inheritance  real  property  within  the  United  Kingdom ;  and 
I  am  clearly  of  the  opinion  that,  under  the  law  of  this  state,  James 
Tully  had  an  equal  right  to  acquire  and  transmit  real  property  in 
this  state,  and  that  Maigaret  Kerr  inherited  the  one-third  interest 
in  this  property,  subject  to  her  mother's  dower.  If  this  view  is  cor- 
rect, it  follows  that  the  judgment  appealed  from  must  be  modified 
by  providing  that  the  state  of  New  York  took  no  interest  in  this 
property,  and  that  an  undivided  third  of  the  estate  vested  in  Mar- 
garet Kerr  upon  the  death  of  James  Tully,  subject  to  the  dower  of 
her  mother,  the  defendant  Mary  Tully. 

As  there  is  no  dispute  about  the  facts,  the  judgment  should  be 
modified  accordingly,  with  costs  to  the  appellants.  All  concur,  ex- 
cept O'BRIEN,  J.,  who  dissents. 


(46  Misc.  Rep.  861.) 

HASON  ▼.  MASON. 

(Supreme  Court,  Trial  Term,  Oswego  Comity.    February,  190S.) 

L  DiVOBCB— ANSWEB— COUIiTBBOLAIM. 

Where,  in  an  action  for  divorce,  ttie  answer  alleges  cmelty  and  Inbih 
man  treatment  and  failure  to  support,  constituting  a  counterclaim,  under 
Code  Civ.  Proc.  S  1770,  they  will  not  be  stricken  out  as  irrelevant 

Z  Same. 

In  an  action  for  divorce  it  is  not  a  fatal  objection  that  the  answer  did 
not,  in  express  terms,  define  as  a  counterclaim  the  matter  set  up  as  such. 

Action  by  John  Mason  against  Maud  Mason  for  divorce.  Mo- 
tion to  make  defendant's  answer  more  definite  and  certain,  and  to 
strike  out  certain  allegations  thereof  as  irrelevant.    Motion  denied. 

Geo.  W.  Bradner,  for  the  motion. 
R,  L.  Simons,  opposed. 

WRIGHT,  J.  This  is  an  action  for  divorce.  The  answer  sets  up  a 
general  denial,  and  also  contains  allegations  of  cruel  and  inhuman 
treatment  and  of  failure  to  support  defendant.  The  plaintiff  asks 
that  the  latter  allegations  be  stricken  from  the  answer  as  irrelevant, 
and  that,  if  they  are  intended  as  a  counterclaim,  they  be  ordered 
labeled  as  such. 

These  allegations  constitute  a  counterclaim  under  section  1770 
of  the  Code  of  Civil  Procedure.  By  the  amendment  of  1881  the 
words  "the  same  article,"  in  section  1770,  were  stricken  out,  and 
the  words  "either  of  said  articles"  were  substituted  in  their  stead, 
so  that  facts  which  before  the  amendment  were  good  as  a  counter- 
claim to  one  of  said  actions  were  extended  to  and  became  good  as 
a  counterclaim  to  either  of  said  actions  when  accompanied  by  a 
denial  of  the  allegations  of  the  complaint.  Van  Benthuysen  v.  Van 
Benthuysen  (Sup.)  2  N.  Y.  Supp.  238.  By  section  1770  the  Legis- 
lature intended  to  enable  the  parties  in  such  cases  to  settle  their 
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whole  controversy  in  one  action.  Spahn  v.  Spahn,  12  Abb.  N.  C. 
169.  In  that  case  the  defendant  in  an  action  for  divorce  set  up 
both  adultery  and  cruelty  a$  counterclaims.  A  motion  to  compel 
the  defendant  to  elect  between  the  two  counterclaims  was  denied. 
In  Israel  v.  Israel,  38  Misc.  Rep.  335,  77  N.  Y.  Supp.  912,  the  wife 
denied  the  allegations  of  adultery,  and  set  up  in  her  answer  acts 
of  cruelty  and  abandonment.  The  jury  found  in  her  favor  on  each 
issue,  reparation  was  decreed  upon  the  defendant's  counterclaim. 
In  Waltermire  v.  Waltermire,  110  N.  Y.  183,  17  N.  E.  739,  the  hus- 
band brought  an  action  of  separation  against  his  wife.  The  answer 
alleged  cruel  and  inhuman  treatment  on  the  part  of  the  plaintiff, 
and  asked  for  a  decree  of  separation.  The  proof  shown  defeated 
his  action.  Judgment  of  separation  was  granted  the  defendant. 
The  case  of  Griffin  v.  Griffin,  23  How.  Prac.  183,  decided  in  1862, 
is  relied  upon  by  the  plaintiff  as  an  authority  that  cruel  treatment 
cannot  be  set  up  as  a  counterclaim  in  an  action  for  divorce.  Un- 
der section  1770  of  the  Code  of  Civil  Procedure,  and  the  more 
recent  authorities  above  referred  to,  that  case  must  be  considered 
as  overruled.  The  allegations  objected  to  constitute  and  relate  to 
the  defendant's  counterclaim,  and  should  not  therefore  be  stricken 
out.    The  objection  of  redundancy  is  not  forceful. 

It  is  not  a  fatal  objection  that  the  answer  did  not  in  express  terms 
define  as  a  counterclaim  the  matter  set  up  as  such,  inasmuch  as  it 
distinctly  appears  by  the  relief  demanded  that  it  was  intended  as  a 
counterclaim.  Metropolitan  Trust  Co.  v.  Tonawanda  R.  R.  Co.,  18 
Abb.  N.  C.  368,  380 ;  McCrea  v.  Hopper,  35  App.  Div.  572,  55  N.  Y. 
Supp.  136;  Baylies,  Code  PI.  &  Pr.  115.  The  motion  is  denied, 
with  $10  costs. 

Motion  denied,  with  $10  costs. 


WEIZINGEE  V.  BRIE  R.  CO. 
(Supreme  Court,  Appellate  Division,  First  Department    July  7,  1905.) 

1.  Master  and  SEBYAirr— Fellow  Sbbtaiitb. 

Where  the  consignee  of  iron  sent  a  trackman  to  take  charge  of  onload- 
ing  it  from  a  barge,  and  it  was  unloaded  under  the  direction  of  the  track- 
man, the  captain  of  the  barge  haying  been  employed  to  assist  in  unload- 
ing the  iron,  any  negligence  In  piling  it,  whereby  another  servant  of  the 
consignee  was  injured  while  assisting  In  removing  the  iron  from  the  pier, 
was  that  of  his  fellow  servants. 

[Ed.  Note.— For  cases  in  point,  see  voL  84,  Cent  Dig.  Master  and  Serv- 
ant, H  486-492.] 

2l  Same— AssxmpnoiT  of  Risk. 

A  servant  who  was  experienced  in  the  piling  of  iron  beams,  etc.,  in  tak- 
ing his  position  beside  a  pile  of  such  beams  which  were  improperly  piled 
assumed  the  risk  of  the  beams  slipping  and  Injuring  him. 

[Ed.  Note.— For  cases  in  point,  see  voL  84,  Cent  Dig.  Master  and  Serv- 
ant, U  550-^»e.] 

&  Tbial— Motion  fob  Dibeotsd  Yebiot— Waives. 

Where,  after  the  close  of  the  case,  defendant  moved  for  a  directed  ver- 
dict, and  after  the  denial  of  the  motion  the  case  was  reopened,  and  one 
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witness  called  on  each  side,  and  a  few  Qnlmportant  questiona  asked,  where- 
upon the  oourt  proceeded  to  charge,  defendant's  failure  to  reaew  his  mo- 
tion for  verdict  was  not  a  waiver  of  such  motion. 

[Ed,  Note.— For  cases  tn  point,  see  vol.  46^  Cent  Dig.  Trial,  I  083.] 

4L  SAica— Motion  roB  New  Tbial— Deniai/— Appbait-Rkview. 

The  question  whether  there  was  evidence  to  Justify  the  verdict  te  pre- 
sented on  an  appeal  from  an  order  denying  a  new  trial,  moved  for  on  the 
merits,  and  tlie  grounds  set  forth  In  Code  Civ.  Proc.  §  999. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Paul  Weizinger  against  the  Erie  Railroad  Company. 
From  a  judgment  in  favor  of  plaintiff  and  from  an  order  denying 
a  motion  for  a  new  trial,  defendant  appeals.     Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  HATCH,  McLAUGHLIN, 
PATTERSON,  and  INGRAHAM,  JJ. 

Winfred  T.  Denison,  for  appellant. 
Ira  Leo  Bamberger,  for  respondent. 

INGRAHAM,  J.  The  defendant,  for  the  purpose  of  receivin'^ 
and  discharging  freight  at  the  city  of  New  York,  is  the  lessee  and 
in  possession  of  a  pier  at  Forty-Ninth  Street  and  the  North  river, 
known  as  "Pier  49."  It  received  for  transmission  to  New  York  a 
certain  quantity  of  iron  beams  or  girders,  which  were  brought  to 
this  pier  by  a  barge  owned  by  the  defendant  and  in  charge  of  its 
employes.  This  barge  arrived  at  Pier  49  about  June  19, 1902.  One 
Happel,  to  whom  these  beams  had  been  consigned,  having  been 
notified  of  their  arrival,  sent  a  truckman  to  take  charge  of  unloading 
them  from  the  barge.  They  were  unloaded  under  the  direction 
of  this  truckman,  the  captain  of  the  barge  having  been  employed 
to  assist  in  unloading  them,  Happel  paying  him  for  tlie  services 
thus  rendered.  The  truckman  gave  directions  as  to  where  these 
beams  should  be  placed  on  the  dock  so  as  to  make  it  easier  to  get 
them  in  proper  order.  The  truckman  testified,  and  his  testimony 
was  not  contradicted,  that  he  was  "superintending  the  piling  of 
those  beams,  and  they  were  piled  in  the  way  I  directed  them  to 
"be  piled.  And  I  receipted  to  the  Erie  Railroad  Company  for  those 
goods  on  behalf  of  Mr.  Happel,  my  employer."  On  the  following 
morning,  June  20,  1902,  the  plaintiff,  who  was  employed  by  Hap- 
pel, was  with  other  employes  of  Happel  directed  to  go  to  Pier  49 
and  to  pick  out  the  iron  beams  or  girders  that  were  upon  the  dock 
and  separate  them.  He  went  to  the  dock  for  that  purpose,  and 
received  directions  as  to  the  work  from  the  bookkeeper  employed 
by  Happel.  The  men  found  the  beams  piled  up  on  the  dock,  and 
under  the  direction  of  Happel's  bookkeeper  commenced  to  sort  the 
beams.  Those  marked  with  the  letter  "A"  were  to  be  used  in  the 
subcellar  of  the  building  which  Happel  was  erecting,  those  marked 
"B"  in  the  cellar,  and  so  on.  Plaintiff  and  the  other  men  employed 
by  Happel  commenced  to  lay  the  beams  apart  in  their  regular  order 
according  to  their  lettering,  so  that  they  could  be  carted  off  the 
dock  in  the  order  in  which  they  were  to  be  used.  This  bookkeeper 
was  standing  on  the  string  piece  of  the  dock,  facing  the  plaintiff 
and  other  men  who  were  engaged  in  this  work,  just  behind  the  pile 
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of  beams  at  wtnch  tbe  men  were  working.  The  plaintiff  testified 
that  there  was  a  pile  of  three  or  four  beams,  aAd  just  behind  it  a 
large  pile,  which  was  about  four  feet  in  height;  that  the  men  first 
sorted  the  small  pile,  which  was  about  five  feet  away  from  the  larger 
pile;  that  the  larger  beams  weighed  from  1,800  to  2,000  pounds 
each;  that  as  these  men  were  engaged  in  moving  the  last  beam 
of  the  small  pile,  the  plaintiff  standing  between  tiiis  single  beam 
and  the  larger  pile,  a  beam  upon  the  larger  pile  fell,  catching  the 
plaintiff's  foot  and  causing  a  serious  injury.  There  was  evidence 
to  show  that  this  larger  pile  had  been  improperly  piled.  The  plain- 
tiff testified  positively  that  he  did  not  touch  the  larger  pile,  and  that 
nothing  that  he  did  to  it  could  have  caused  the  beam  to  fall.  The 
theory  upon  which  the  plaintiff  claims  to  hold  the  defendant  liable 
was  that  this  pier  was  a  public  dock,  and  that  the  defendant  was 
responsible  to  any  one  lawfully  upon  the  dock  for  the  improper  or 
insecure  method  in  which  these  beams  had  been  piled.  It  is  quite 
clear,  however,  that  it  was  the  plaintiff's  employer,  and  not  the 
defendant,  who  was  responsible  for  the  method  adopted  in  piling 
these  beams ;  and  that,  if  there  was  any  improper  method  adopted, 
it  was  Happel  or  his  employes,  and  not  the  defendant,  that  was 
liable.  An  entirely  different  question  would  have  been  presented  if 
this  pile  had  fallen  and  injured  a  person  lawfully  upon  the  dock, 
not  engaged  in  unloading  and  taking  away  the  beams  which  had 
been  consigned  to  Happel,  and  over  which  he  had  assumed  control. 
The  plaintiff  was  doing  Happel's  work.  The  method  adopted  was 
that  prescribed  by  Happel,  or  those  representing  him,  and  a  neglect 
in  adopting  a  proper  method  to  pile  the  beams  was  the  negligence 
of  the  plaintiff  or  his  fellow  workmen,  for  which  the  defendant 
was  not  responsible.  The  risk  of  an  injury  resulting  from  the 
slipping  or  falling  of  these  beams  was  a  risk  incident  to  the  work 
in  which  the  plaintiff  was  engaged.  The  method  adopted  in  piline 
these  beams  was  a  part  of  the  work  in  which  plaintiff  was  engaged, 
and  was  perfectly  apparent  to  the  plaintiff,  who  was  an  experienced 
man  in  work  of  this  kind.  The  danger  of  beams  slipping  resulting 
from  the  method  in  which  they  were  piled  was  apparent,  and  when 
the  plaintiff  placed  himself  in  a  position  alongside  of  this  larger 
pile,  alleged  to  have  been  improperly  piled,  he  took  upon  himself 
the  risk  of  the  beams  slipping  while  engaged  in  this  work;  and 
clearly  the  defendant  cannot  be  held  responsible  for  a  negligent 
act  of  the  plaintiff  or  the  other  employes  of  Happel's  that  occasioned 
these  beams  to  slip.  See  Carroll  v.  The  Mayor,  29  App.  Div.  420, 
51  N.  Y.  Supp.  620,  affirmed  159  N.  Y.  559,  54  N.  E.  1089;  O'Connell 
V.  Clark,  22  App.  Div.  466,  43  N.  Y.  Supp.  74;  same  case,  75  App. 
Div.  619,  78  N.  Y.  Supp.  93;  Downes  v.  Elmira  Bridge  Co.,  179 
N.  Y.  136,  71  N.  E.  743. 

The  plaintiff,  however,  insists  that,  as  the  defendant  failed  to 
make  a  motion  to  dismiss  the  complaint  or  direct  a  verdict  after 
all  the  testimony  had  been  taken,  it  conceded  that  there  was  evi- 
dence that  required  the  submission  of  the  question  to  the  jury. 
It  seems  that  after  the  close  of  the  defendant's  case  both  parties 
rested,  when  the  defendant  made  a  motion  to  direct  a  verdict  for 
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the  defendant.  That  motion  was  denied,  and  counsel  for  the  de- 
fendant excepted.  The  counsel  then  proceeded  to  sum  up  to  the 
jury,  and  subsequently  the  case  seems  to  have  been  reopened, 
and  one  witness  was  recalled  by  counsel  for  the  defendant  and 
one  was  recalled  by  counsel  for  the  plaintiff,  and  a  few  unimportant 
questions  asked  them,  when  the  court  proceeded  to  charge  the 
jury.  We  think  that  the  failure  of  the  defendant  to  renew  its  mo- 
tion after  this  reopening  of  the  case  was  not  a  waiver  of  its  former 
motion  to  direct  a  verdict  for  the  defendant,  which  had  been  denied, 
and  to  which  it  had  taken  an  exception.  The  case  had  been  closed, 
and  counsel  had  summed  up  to  the  jury.  This  reopening  of  the  case 
did  not  substantially  change  the  position.  The  court  had  announced 
its  decision  upon  all  the  evidence,  and  the  additional  evidence  taken 
was  not  at  all  material  to  the  final  determination  of  the  motion 
to  direct  a  verdict;  but  after  the  verdict  was  reached  there  was  a 
motion  for  a  new  trial,  which  was  denied,  and  an  order  entered, 
from  which  the  defendant  has  taken  an  appeal.  The  motion  for  a 
new  trial  was  upon  the  minutes,  and  upon  all  the  exceptions  taken 
upon  the  trial,  and  upon  all  the  grounds  set  forth  in  section  999 
of  the  Code  of  Civil  Procedure;  and  assuming  that  the  defendant 
had  waived  its  motion  for  the  direction  of  a  verdict,  and  that  an  ex- 
ception to  a  denial  of  that  motion  was  not  available,  the  question  as 
to  whether  there  was  evidence  to  justify  the  verdict  of  the  jury  is 
presented  on  the  appeal  from  the  order  denying  the  motion  for  a 
new  trial. 

It  follows  that  the  judgment  and  order  appealed  from  must  be 
reversed,  and  a  new  trial  granted,  with  costs  to  the  appellant  to 
abide  the  event.    All  concur;  PATTERSON,  J.,  in  result 


KEIiliT  et  al.  V.  CITY  OF  NEW  YORK. 
(Supreme  Court,  Appellate  Division,  First  Department    July  7,  1905.) 

MUNICIPALITIKS— CONSTBUCTION  OF  WATEBWOKKB— INDEPENDENT  CONTBACT- 

OBS— Negligence. 

Plaintiffs  contracted  with  a  city  to  dig  a  trench  and  place  therein  water 
mains,  and  a  sewer  running  from  a  certain  point  to  a  pumping  station,  as 
part  of  the  city's  water  supply  system.  Subsequently  the  city  contracted 
with  another  for  the  making,  as  an  essential  part  of  the  general  system, 
of  the  necessary  excavation,  construction  of  the  foundation  walls  of  the 
pumping  station,  and  the  necessary  connections  with  plaintiffs'  work, 
which,  under  the  two  contracts,  was  to  be  finished  first  Surface  water 
accumulated  in  the  excavation  before  it  was  connected  with  the  trench 
plaintiffs  were  digging,  and  percolated  or  flowed  into  the  same,  to  their 
damage.  Held,  that  the  making  of  the  second  contract  was  not  negligence 
on  the  city's  part,  rendering  it  liable  for  the  damage. 
Same— Disposition  of  Subface  Wateb— Pasties  Responsible  fobt-Con- 

BTBUCTION  OF  CONTBACT. 

By  the  contract  plaintiffs  agreed  to  do  all  pumping  and  otb&  work  nec- 
essary for  taking  care  of  water  that  might  interfere  with  their  work,  the 
contract  providing  that  if  water  was  encountered  it  should  be  the  duty 
of  the  contractor  at  his  own  expense  to  provide  all  machinery,  pumps,  etc:, 
necessary  to  keep  the  trench  free  therefrom ;  that  plaintiffs  idiould  "pro- 
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vide  for  the  flow  of  all  sewers,  drains  and  water  courses  Interrupted  dur- 
ing the  progress  of  the  work";  that  the  city  should  have  the  right  "to 
connect  any  sewer  or  sewers  with  the  sewers  herein  described  at  any  time 
before  they  are  finally  completed";  and  that  all  damage  arising  out  of  the 
nature  of  the  work  or  from  any  unforeseen  difDculties  encountered  in  its 
prosecution,  ''or  from  the  action  of  the  elements,  is  to  be  sustained  by  the 
contractor."  Held,  that  the  contract  clearly  contemplated  that  plaintiffs 
were,  at  their  own  expense,  to  take  care  of  all  water  coming  into  the 
trench  or  sewer,  whether  by  percolation  or  through  pipes  and  sewers. 

8.    SAMB— IHDXPENDENT  CONTBACTOB. 

The  second  contractor,  having  agreed  to  do  the  work  according  to  speci- 
fications pr^ared  In  advance,  and  for  a  specified  sum  of  money,  was  an 
Independent  contractor,  for  whose  negligence,  If  any,  in  letting  the  water 
accumulate  in  the  excavation  made  by  him,  the  city  was  not  liabla 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  James  R.  F.  Kelly  and  another  against  the  city  of  New 
York.    Judgment  for  plaintiffs,  and  defendant  appeals.     Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  HATCH,  McLAUGHLIN. 
PATTERSON,  and  INGRAHAM,  JJ. 

Terence  Farley,  for  appellant. 
Abraham  Benedict,  for  respondents. 

McLaughlin,  J.  The  aqueduct  commissioners  of  the  city 
of  New  York,  on  the  20th  of  August,  1899,  advertised  for  sealed 
proposals  for  "building  overflow  and  blow-off  sewers,  water  pipes 
and  appurtenances  in  connection  with  the  Jerome  Park  Reservoir 
of  the  New  Croton  Aqueduct  *  *  *  and  particularly  for  p 
sewer  on  East  204th  Street  in  said  City."  The  plaintiffs  submitted 
a  proposal,  which  was  accepted,  and  on  the  18th  of  September, 

1899,  a  contract  was  entered  into  between  them  and  the  aqueduct 
commissioners,  acting  for  and  on  behalf  of  the  city,  one  of  the  pro- 
visions of  which  required  the  plaintiffs  to  commence  work  within 
10  days  thereafter,  and  to  complete  the  same  on  or  before  July  ] . 

1900.  Anticipating,  however,  that  they  would  be  unable  to  finish 
the  work  within  the  time  stipulated,  they,  on  the  23d  of  June,  1900, 
obtained  an  extension  until  November  30,  1900,  on  which  date  they 
obtained  a  second  extension  to  June  1, 1901.  The  work  to  be  done 
and  the  materials  to  be  furnished  by  the  plaintiffs  under  their  con- 
tract was  to  dig  a  trench  and  place  therein  water  mains  and  a  sewer 
running  from  the  easterly  end  of  East  204th  street  at  its  junction 
with  Mosholu  Parkway  south  to  Jerome  avenue  and  north  in  Jerome 
avenue  to  a  high-service  pumping  station,  and  was  part  of  the  work 
undertaken  by  the  city  to  perfect  a  system  of  water  supply  made 
necessary  by  the  building  of  Jerome  Park  reservoir.  As  a  part 
of  this  system,  the  department  of  water  supply,  on  the  26th  of  Oc- 
tober, 1899,  made  a  contract  with  one  Gildersleeve  to  make  the 
necessary  excavation  and  construct  the  foundation  walls  for  a  high- 
service  pumping  station  at  or  near  one  end  of  the  work  agreed  to 
be  performed  by  the  plaintiffs,  and  to  make  the  necessary  connec- 
tions with  such  work  when  completed.  Gildersleeve  agreed  to 
commence  work  within  10  days  after  the  execution  of  his  contract, 
and  to  complete  the  same  within  200  days  thereafter  (Sundays 
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and  holidays  excluded),  ankss  delayed  by  the  dements  or  the 
action  of  the  other  party  to  the  contract.  He  did  not  cornplete 
his  contract  within  the  time  specified,  either  because  the  plaintiffs 
had  not  completed  their  work,  so  that  he  could  make  the  necessary 
connections,  or  for  other  reasons.  In  December,  1900,  however, 
he  had  excavated  snflficiently  to,  and  had  built  the  foundation  and 
cellar  walls  and  a  sewer  which  extended  under  the  bottom  of  the 
cellar  the  whole  length  of  the  proposed  building,  and  then  from  it 
to  what  is  termed  "Manhole  18,"  the  point  or  pku:e  on  the  plaintiffs' 
work  where  the  pipes  and  sewers  were  to  be  connected.  Surface 
water  accumulated  from  time  to  time  in  the  excavation  made  by 
Gildersleeve,  and  during  the  progress  of  the  work  carried  on  by  him 
it  was  necessary  to  pump  out  the  same.  When  he  quit  work,  how- 
ever, which  he  did  tor  a  time  in  December,  1900,  he  stopped  pump- 
ing, and  the  surface  water,  or  some  part  of  it  which  thereafter  ac- 
cumulated in  the  cellar,  either  percolated  through  the  earth  or  was 
thrown  by  the  sewer,  or  both,  into  the  trench  contracted  to  be  dug 
by  the  plaintiffs,  doing  them  a  large  amount  of  damage,  to  recover 
which  this  action  was  brought,  on  the  ground  that  it  was  an  act 
of  negligence  on  the  part  of  the  city  in  causing  or  permitting  the 
water  to  accumulate  in  the  excavation  made  by  Gildersleeve.  The 
particular  act  of  negligence  alleged  in  the  complaint  was  that  "be- 
tween March  1,  1900,  and  January  1,  1901,  the  defendant  caused  r- 
large  excavation  to  be  made  in  the  earth  adjacent  to  the  aforesaid 
trench  excavated  by  the  plaintiffs,  and  carelessly  and  negligently 
connected  said  excavation  and  the  plaintiffs'  line  of  work  by  a  sewer, 
pipes,  and  other  openings  with  the  aforesaid  trench,  and  carelessly 
and  negligently  caused  or  suffered  and  permitted  a  great  quantity 
of  water  to  accumulate  in  said  excavation,  without  taking  any 
means  to  prevent  said  water,  by  percolation  through  the  intervenine 
bank  of  earth,  and  by  flowing  through  the  aforesaid  sewer,  pipes, 
and  other  openings,  from  flowing  in  large  quantities  into  the  afore- 
said trench  constructed  by  the  plaintiffs."  The  answer  put  in  issue 
the  material  allegations  of  the  complaint.  At  the  trial  much  evi- 
dence was  offered  by  the  respective  parties  bearing  upon  the  issue 
involved,  and  at  the  conclusion  of  which  the  jury  rendered  a  ver- 
dict in  favor  of  the  plaintiffs,  and  from  the  judgment  entered  there- 
on the  defendant  has  appealed. 

I  am  of  the  opinion  that  the  judgment  should  be  reversed.  There 
is  no  basis  for  the  claim  made  by  the  plaintiffs  against  the  city,  and 
the  evidence  does  not  sustain  the  jury's  verdict.  Before  the  plain- 
tiffs could  recover,  they  were  obligated  to  show  some  breach  of 
duty  on  the  part  of  the  defendant,  either  by  omission  or  com- 
mission, and  this  they  failed  to  do.  It  is  conceded  that  the  city 
has  paid  all  it  agreed  to  pay  under  the  contract,  but  it  is  claimed 
it  is  liable  for  the  damages  sustained  outside  and  independent  of 
the  contract. 

The  city  certainly  had  the  right  to  make  the  contract  which  it 
did  with  Gildersleeve.  That  was  neither  a  negligent  nor  an  un- 
lawful act.  The  work  to  be  performed  under  that  contract  was 
a  necessary  part  of  the  general  undertaking  to  supply  the  city  with 
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water.  Indeed,  I  do  not  understand  that  the  plaintiffs  claim  there 
was  any  negligence  in  the  letting  of  the  contract  itself,  but  their 
claim  is  based  upon  the  fact  that  thereafter,  and  during  the  progress 
of  the  work  carried  on  by  Gildersleeve,  water  was  permitted  to  ac- 
cumulate in  the  excavation  made  by  him,  which  was  thereafter 
permitted  or  suffered  to  percolate  or  flow  into  the  excavation  niad< 
by  them.  If  the  plaintiffs  had  completed  their  work  within  the 
time  stipulated,  without  obtaining  extensions,  it  is  quite  evident 
they  would  not  have  been  damaged.  Under  the  two  contracts, 
plaintiffs'  work  was  to  be  finished  first^-evidently  for  the  purpose 
of  allowing  Gildersleeve  to  make  the  necessary  connections  there- 
with. The  fact  that  Gildersleeve  proceeded  with  his  contract,  and 
had  completed  it,  or  nearly  so,  within  the  time  stipulated,  did  not 
render  the  city  liable  because  he  did  not  make  the  connections  with 
the  sewer  which  the  plaintiffs  were  constructing,  inasmtich  as  that 
was  impossible  by  reason  of  their  not  having  finished  their  work 
at  this  point.  That  the  plaintiffs  might  be  injured  by  water  either 
percolating  through  the  earth,  or  flowing  through  3ewers  into  their 
trench,  before  they  had  completed  their  work,  seems  to  have  been 
anticipated  when  the  contract  was  made,  for  provisions  were  in- 
serted therein  by  which  the  plaintiffs  agreed  "to  do  all  pumping  and 
do  all  other  work  necessary  for  taking  care  of  the  water  that  ma 
interfere  with  the  operations  of  construction  *  *  *";  that  "if, 
during  the  progress  of  any  excavation  on  the  line  of  this  contract, 
water  shall  be  encountered,  it  shall  .be  the  duty  of  the  contractor, 
at  his  own  cost  and  expense,  to  provide  such  machinery,  pumps, 
labor,  timber,  and  other  materials  as  shall  be  necessary  to  main- 
tain such  excavation  and  to  keep  it  free  from  water" ;  that  the  plain- 
tiffs "shall  provide  for  the  flow  of  all  sewers,  drains  and  water 
courses  interrupted  during  the  progress  of  the  work";  that  the 
aqueduct  commissioners  "shall  have  the  right  to  connect  any  sewer 
or  sewers  with  the  sewers  herein  described  at  any  time  before  they 
are  finally  completed" ;  and  "all  loss  or  damage  arising  out  of  the 
nature  of  the  work  to  be  done  under  this  contract  or  from  any  un- 
foreseen or  unusual  obstructions  or  difficulties  which  may  be  en- 
countered in  the  prosecution  of  the  same,  or  from  the  action  of  the 
elements,  is  to  be  sustained  by  the  contractor." 

The  contract  clearly  contemplated  that  the  plaintiffs  were,  at 
their  own  expense,  to  take  care  of  all  the  water  that  came  into  the 
sewer,  whether  by  percolation  or  through  pipes  and  sewers. 
O'Brien  v.  The  Mayor,  139  N.  Y.  543,  35  N.  E.  323 ;  Burnham  v. 
Chy  of  Milwaukee,  100  Wis.  55,  75  N.  W.  1014.  Otherwise,  there 
is  no  meaning  to  the  words  that  the  plaintiffs  should  "provide  for 
the  flow  of  all  sewers,  drains  and  water  courses,"  and  that  the  city 
should  "have  the  right  to  connect  any  sewer  or  sewers  *  *  * 
at  any  time"  with  the  one  which  the  plaintiffs  had  agreed  to  build. 
The  rights  of  the  parties,  therefore,  so  far  as  the  water  in  question 
is  concerned,  must  be  determined  by  the  contract  itself,  and  there 
are  no  provisions  in  it  which  obligated  the  city  to  take  care  of  such 
water  or  prevent  it  flowing  into  plaintiff's  trench.  There  was  no 
negligence,  as  we  have  seen,  in  letting  the  contract  to  Gildersleeve, 
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and  the  water  which  accumulated  in  the  excavation  made  by  him 
was  either  a  necessary  consequence  of  his  work,  or  else  was  due 
to  his  (an  independent  contractor's)  negligence,  for  neither  of  which 
the  city  was  liable.  Uppington  v.  City  of  New  York,  165  N.  Y. 
222,  59  N.  E.  91,  53  L.  R.  A.  550;  Berg  v.  Parsons,  156  N.  Y.  109, 
50  N.  E.  957, 41  L.  R.  A.  391,  66  Am.  St.  Rep.  542;  Engel  v.  Eureka 
Club,  137  N.  Y.  100,  32  N.  E.  1052,  33  Am.  St.  Rep.  692;  Butler  v. 
Townsend,  126  N.  Y.  105,  26  N.  E.  1017;  Herrington  v.  Village 
of  Lansingburgh,  110  N.  Y.  145,  17  N.  E.  728,  6  Am.  St.  Rep.  348; 
Devlin  v.  Smith,  89  N.  Y.  470,  42  Am.  Rep.  311 ;  Kelly  v.  The 
Mayor,  11  N.  Y.  432 ;  Pack  v.  The  Mayor,  8  N.  Y.  222. 
In  the  Uppington  Case  the  court  said : 

"When,  however,  the  city  has  power  to  let  the  work,  and  It  enters  Into  con- 
tract with  competent  contractors  doing  an  Independent  business,  who  agree 
to  furnish  the  necessary  materials  and  labor,  and  make  the  entire  Improve- 
ment according  to  specifications  prepared  In  advance,  for  a  lump  sum  or  its 
equivalent,  they  are  not  the  servants  or  agents  of  the  city,  but  are  independ- 
ent contractors,  and  the  city  is  not  liable  for  their  negligence,  even  when  it 
reserves  the  right  to  change,  inspect,  and  supervise  to  the  extent  necessary 
to  produce  the  result  intended  by  the  contract,  provided  the  plan  is  reasonably 
safe,  the  work  is  lawful,  is  not  a  nuisance  when  completed,  and  there  is  no 
interference  therewith  by  municipal  officers  which  results  in  injury." 

The  facts  in  this  case,  it  seems  to  me,  bring  it  squarely  within  the 
rule  thus  laid  down.  Gildersleeve  agreed  to  do  the  work,  according 
to  specifications  prepared  in  advance,  for  a  specified  sum  of  money. 
No  claim  is  made  but  what  the  plans  were  reasonably  safe,  or  but 
what  the  work  was  lawful.  It  was  not  a  nuisance,  because  it  was 
authorized  by  law,  and  there  was  no  interference  with  his  work  by 
any  of  the  municipal  authorities.  The  plaintiffs*  damage  was  not 
caused  by  any  act  of  the  city,  and  the  proof  offered  failed  to  es- 
tablish a  cause  of  action,  for  which  reason  the  verdict  is  not  sus- 
tained by  the  evidence,  and  the  judgment  and  order  appealed  from 
must  be  reversed  and  a  new  trial  ordered,  with  costs  to  appellant 
to  abide  event.    All  concur. 


McCarthy  v.  supreme  coitrt  of  independent  order  of  for- 
esters. 

(Supreme  Court,  Appellate  Dlyislon,  Fourth  Department    July  6,  1905.) 

L  Administbatobs—Aotions  by— Appointment— Vamditt. 

WDere,  in  an  action  by  an  administratrix,  the  only  fact  stated  in  the 
petition  glTlng  the  surrogate  Jurisdiction  to  appoint  plaintiff  was  residence 
in  the  county,  and  on  the  trial  such  fact  was  shown  to  be  untrue,  the  in- 
validity of  the  letters  was  established,  and  plaintiff  could  not  maintain 
the  action. 

2.  SAMB— COIXATEBAL  ATTACK  ON  APPOINTMENT. 

Under  Code  CIy.  Proc.  fi  2473,  proTldlng  that  where  the  Jurisdiction 
of  a  Surrogate's  Court  to  grant  letters  of  administration,  etc.,  is  drawn 
in  question  collaterally,  and  the  necessary  parties  were  duly  cited  or  ap- 
peared, the  Jurisdiction  Is  presumptiyely,  and.  In  the  absence  of  fraud  or 
collusion,  conclusiyely,  established  by  an  allegation  of  the  Jurisdictional 
facts,  contained  in  a  written  petition  or  answer  duly  verified,  used  in  the 
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Surrogate's  Ck>nrt,  the  letters  could  be  so  attacked  in  the  action  for  want 
4)f  jurisdiction,  where  the  same  was  set  up  in  defense. 

JL  Sake— Showing  Facts  not  befobe  Sttsbooate  at  Time  of  Decbee. 

The  decree  granting  plaintiff  letters  could  not  be  upheld  by  showing  that 
property  of  decedent  was  brought  Into  the  state  after  his  death,  such  facts 
not  having  been  presented  to  the  surrogate,  nor  acted  on  by  him. 

Appeal  from  Trial  Term,  Erie  County. 

Action  by  Clista  M.  McCarthy,  as  administratrix,  against  the 
Supreme  Court  of  the  Independent  Order  of  Foresters.  From  the 
judgment  defendant  appeals.    Reversed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WII.I.IAMS, 
HISCOCK,  and  STOVER,  JJ. 

O,  P.  Stockwell,  for  appellant. 
Edmund  J.  Plumley,  for  respondent. 

WILLIAMS,  J.  The  judgment  should  be  reversed,  on  questions 
of  law,  and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide 
event. 

The  action  was  brought  to  recover  the  amount  of  a  beneficiary 
certificate  for  $1,000,  issued  by  defendant  upon  the  life  of  Edward 
Sandell.  The  insured  was,  up  to  the  time  of  his  death,  a  resident 
of  Ontario,  Canada.  He  died  July  23,  1903,  in  Canada,  intestate, 
leaving  no  wife,  but  two  infant  children.  The  defendant  is  a  for- 
eign corporation,  organized  under  the  laws  of  Ontario,  but  duly 
admitted  to  do  business  in  the  state  of  New  York.  The  plaintiff 
procured  herself  to  be  appointed  administratrix  of  the  estate  of  the 
insured  in  the  county  of  Erie,  and  brought  this  action  in  that 
county.  No  question  is  made  but  that  the  defendant  is  liable  to 
the  estate  of  the  insured  for  the  amount  of  the  certificate.  The  de- 
fense is  that  the  surrogate  of  Erie,  county  had  no  jurisdiction  to 
appoint  the  plaintiff  administratrix  of  the  estate,  and  that  she 
should  not  be  permitted  to  recover  the  amount  of  the  certificate. 
In  the  petition  for  administration  the  plaintiff  stated  that  the  in- 
sured died  in  Ontario,  and  was  at  the  time  of  his  death  a  resident  of 
Erie  county,  N.  Y.;  that  he  died  seised  of  no  real  estate  situated 
within  the  state  of  New  York,  nor  chattels. 

The  letters  issued  to  the  plaintiff  recited  that  the  insured  was 
late  of  Ontario.  It  appeared  undisputed  upon  the  trial  that  the 
insured  was  not  a  resident  of  this  state  when  he  died,  but  wis  a 
resident  of  Canada.  The  plaintiff  herself  so  testified.  The  only 
fact  stated  in  the  petition  giving  the  surrogate  of  Erie  county  juris- 
diction to  appoint  plaintiff  administratrix  was  residence  in  Erie 
county.  When,  on  the  trial,  this  fact  was  shown  and  conceded  to 
be  untrue,  the  invalidity  of  the  letters  was  established,  and  plain- 
tiff could  not  maintain  the  action.  There  is  no  question  but  that 
the  letters  could  be  so  attacked  for  want  of  jurisdiction  in  this  ac- 
tion. 'Code  Civ.  Proc.  §  2473;  Warren  v.  Union  Bank,  157  N. 
Y.  259-273,  51  N.  E.  1036,  43  L.  R.  A.  256,  68  Am.  St.  Rep.  777; 
Hoes  v.  Central  R.  R.  Co.,  173  N.  Y.  435-442,  66  N.  E.  119;  Ziemer 
V.  Crucible  Steel  Co.,  99  App.  Div.  169-171,  90  N.  Y.  Supp.  962. 

The  decree  granting  plaintiff  letters  cannot  be  upheld  now  by 
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showing  that  property  of  the  insured  was  brought  into  the  state 
after  his  death.  No  such  facts  were  presented  to  the  surrogate,  and 
he  did  not  act  on  them.  His  jurisdiction  cannot  be  upheld  now 
by  showing  facts  which  were  not  before  him  nor  acted  upon  by  him 
when  he  made  the  decree. 

This  is  a  very  bold  case  of  attempting  to  import  a  litigation  from 
Canada,  where  it  belongs,  to  the  state  of  New  York,  a  practice  that 
was  severely  condemned  in  the  cases  above  cited.  The  matter 
should  go  to  Canada,  where  it  belongs. 

Judgment  ravened,  and  new  trial  ordered,  wftb  oosta  to  the  appellant  to 
abide  event,  upon  queBtions  of  law  only,  tlie  facts  having  been  examined,  and 
no  error  found  therein.    All  concur. 


NOBDEN  et  aL  t.  DUKB. 
(Supreme  Court,  Appellate  Division,  First  Department    July  7,  1905^ 

1.  Attachmxnt— Motion  to  Vacatb— SPBQincfainoN  ov  iKB&GULARrriES. 

Where  an  <urder  vacating  a  warrant  of  attachment  is  made  upon  the 
merits,  the  general  rule  of  practice  requiring  specification  of  the  Irreg- 
ularity relied  upon  does  not  apply  to  the  motloti  to  vaeata 

2.  Same—Detsbhination  of  Mbbfib. 

Where,  in  an  action  on  a  contract  madfs  in  behalf  of  defendant  by  an 
alleged  agent,  the  evidence  was  such  that  the  jury  would  have  been  justi- 
fied in  finding  that  the  agency  existed,  this  question  should  not  be  deter- 
mined on  motion  to  vacate  an  attachments  and  especially  so  where  am- 
biguous telegrams  and  letters  which  might  be  explained  by  parol  consti- 
tuted a  part  of  the  evidence  of  the  allegied  contract 

3.  Agency— Pnoof— Testimony  of  Agent. 

The  rule  that  admissions  and  declarations  of  an  agent  cannot  be  re- 
ceived to  estahUsh  the  fact  of  his  agency  has  no  application  to  testimony 
given  by  the  agent  when  called  as  a  witness  to  testify  to  the  relations  that 
exist  between  himself  and  his  principal. 

[Ed.  Note — For  cases  in  point,  see  vol.  40,  Cent  Dig.  Principal  and 
Agent,  fi§  4ia-418.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Hermann  Norden  and  others  against  Brodie  L.  Duke. 
From  an  order  vacating  a  warrant  of  attachment,  plaintiffs  appeal. 
Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  HATCH,  McLAUGHLIN, 
PATTERSON,  and  INGRAHAM,  JJ. 

Chas.  Blandy,  for  appellants, 
William  F.  Goldbeck,  for  respondent. 

HATCH,  J.  The  action  was  brought  to  recover  the  sum  of  $4,- 
500,  with  interest  thereon  from  the  22d  day  of  December^  1B03. 
The  warrant  of  attachment  in  the  action  was  issued  upon  the 
ground  of  the  nonresidence  of  the  defendant,  which  is  not  denied. 
The  plaintiffs  are  cotton  brokers,  and  on  the  22d  day  of  December, 
1903,  they  received  an  order,  purporting  to  come  from  the  defend- 
ant, to  sell  upon  the  stock  market  for  him  2,000  bales  of  March  cot- 
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ton  at  a  given  price.  The  order  was  executed,  cotton  continued 
to  rise  in  price,  and  the  defendant  suffered  a  loss. 

The  notice  of  motion  does  not  specify  any  grounds  of  irregularity, 
but,  as  the  order  was  made  upon  the  merits,  it  went  to  the  substance 
of  the  matter.  Therefore  the  general  rule  of  practice,  requiring 
specification  of  the  irregularity  relied  upon,  does  not  apply.  Mar- 
tin V.  Aluminum  Plating  Co.,  44  App.  Div.  412,  60  N.  Y.  Supp.  1010. 

It  appears  by  the  proof  upon  which  the  attachment  was  granted 
that  the  order  to  sell  the  cotton  was  given  by  telegraph  in  the  name 
of  the  defendant.  In  fact,  it  was  sent  by  one  Bramham,  claiming 
to  act  as  the  defendant's  agent.  The  motion  to  vacate  was  granted 
upon  the  sole  ground  that  there  was  not  sufficient  proof  that  Bram- 
ham  was  authorized  to  order  the  sale  of  the  cotton  by  the  defendant. 
Facts  are  disclosed  in  the  proof  upon  which  the  attachment  was 
granted  from  which  a  jury  would  be  authorized  to  find  that  Bram- 
ham  did  have  authority  to  transact  the  defendant's  business  and 
to  give  the  order  in  question.  It  appeared  that  Bramham  had  been 
in  the  employment  of  the  defendant  as  his  private  secretary  for 
a  number  of  years;  that  he  transacted  considerable  business  for 
him,  sometimes  by  his  own  direction,  and  sometimes  without  spe- 
cial authorization.  While  he  was  not  specially  authorized  in  the 
present  case,  yet  it  appears  that  when  the  defendant  was  informed 
of  the  transaction  he  did  not  repudiate  it  or  Braxnham's  authority 
to  make  it,  but  simply  remonstrated  with  him  for  having  done  it. 
It  is  quite  easy  to  see  that  upon  a  trial  it  may  be  established  that 
Bramham  had  authority  to  give  the  order.  Under  such  circum- 
stances, the  court  will  not  consider  the  merits  of  the  action,  but  will 
deny  the  motion  and  leave  such  question  for  disposition  by  the  trial 
court.     Furbush  v.  Nye,  17  App.  Div.  325,  45  N.  Y.  Supp.  214. 

In  some  measure,  the  cause  of  action  depends  upon  a  construction 
of  the  telegrams  and  letters  that  passed  between  the  parties  in  the 
making  and  execution  of  the  order.  In  some  respects,  the  language 
relating  to  the  execution  of  the  contract  after  the  order  was  given 
is  ambiguous,  and  the  case  may  admit  of  parol  proof  to  explain  such 
ambiguity.  It  would  therefore  be  manifestly  improper  for  the 
court  upon  this  motion  to  determine  the  legal  effect  of  the  writings, 
which  may  be  explained  by  parol  proof,  and  thereby  their  construc- 
tion be  made  plain.  Kirby  v.  Colwell,  81  Hun,  385,  30  N.  Y.  Supp. 
880. 

The  respondent  seeks  to  invoke  the  rule  that  admissions  and  dec- 
larations of  an  agent  cannot  be  received  to  establish  the  fact  of 
his  agency  or  the  nature  and  extent  of  his  authority.  This  rule, 
however,  relates  to  admissions  and  declarations  by  the  agent  to 
third  persons.  It  has  no  application  to  statements  made  by  the 
agent  when  called  as  a  witness  to  testify  to  the  relations  that  ex- 
ist between  himself  and  his  principal.  His  testimony  under  such 
circumstances  is  neither  an  admission  nor  a  declaration.  It  is  evi- 
dent that  what  the  relation  was,  and  its  nature,  can  be  explained 
fully  by  the  agent  under  such  circumstances.  In  the  present  case, 
it  appeared  that  the  deposition  of  the  agent  had  been  taken  under 
an  order  of  the  court,  and  the  proof  as  to  his  agency  had  been  given  .^ 
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under  the  sanctity  of  an  oath  and  in  a  judicial  proceeding.  It  there- 
fore furnished  competent  testimony  of  the  extent  and  character  of 
his  authority. 

The  order  should  therefore  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  denied,  with  $10  costs.    All  concur. 


HUNTEB  ▼.  ALLEN  et  aL 
(Supreme  Court,  Appellate  Division,  First  Department    July  7,  1905.) 

1.  Notes— Tbansfeb—Rkal  Pabtt  in  Intebxst. 

Where  plaintiff  in  an  action  on  a  note  holds  the  legal  title  thereto  by 
a  yalid  transfer,  he  is  the  real  party  in  interest,  and  entitled  to  recover 
as  such,  and  defendant  has  no  right  to  question  the  considerations  and  con- 
ditions upon  which  the  transfer  was  made. 

[Ed.  Note.— For  cases  in  point,  see  vol.  7,  Gent  Dig.  Bills  and  Notes,  | 
1388.] 

2.  SaMK— ACOOMMODATION  PAPEB—BVIDSNGS— QUESTION  FOB  JUBT. 

In  an  action  on  a  note,  eyidence  considered,  and  held  to  require  submis- 
sion to  the  Jury  of  the  question  whether  the  note  was  accommodation 
paper. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Wilson  R.  Hunter  against  Isaac  N.  E.  Allen  and  an- 
other. From  a  judgment  for  plaintiff  as  against  defendant  Allen, 
but  dismissing  the  complaint  as  against  Alexander  S.  Bacon,  plain- 
tiff and  said  Allen  appeal.    Reversed  in  part. 

Argued  before  O'BRIEN,  P.  J.,  and  HATCH,  McLAUGHLIN, 
PATTERSON,  and  INGRAHAM,  JJ. 

William  H.  Janes,  for  appellant  Allen. 
Louis  Sturcice,  for  appellant  Hunter. 
Alexander  S.  Bacon,  pro  se. 

O'BRIEN,  P.  J.  This  action  is  brought  upon  two  promissory 
notes  made  by  the  firm  of  I.  N.  E.  Allen  &  Co.,  composed  of  the 
defendants,  to  the  order  of  the  North  State  Lumber  Company,  in- 
dorsed by  the  latter,  discounted  for  its  benefit  before  maturity  by 
the  First  National  Bank  of  Durham,  N.  C,  and  after  maturity  trans- 
ferred by  the  bank  to  the  plaintiff.  At  the  close  of  the  trial  the 
court  dismissed  the  complaint  as  to  the  defendant  Bacon,  and  di- 
rected a  verdict  against  the  defendant  Allen  for  the  balance  shown 
to  be  due  upon  the  notes.  From  the  judgment  two  appeals  are 
taken — the  first  by  Allen  from  that  part  which  was  entered  on  the 
verdict  against  him,  and  the  second  by  the  plaintiff  from  that  part 
which  dismissed  the  complaint  as  to  the  defendant  Bacon. 

The  sole  contention  of  the  appellant  Allen,  as  appears  from  his 
brief  before  this  court,  is  that  the  complaint  should  have  been  dis- 
missed as  to  him  on  the  ground  that  the  plaintiff  is  not  the  real 
party  in  interest,  within  the  meaning  of  section  449  of  the  Code  of 
Civil  Procedure,  and  therefore  not  entitled  to  maintain  the  action. 
There  is  a  complete  answer  to  this  contention,  however,  in  the  fact 
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that  the  evidence  shows  without  dispute  that  the  bank,  which  con- 
cededly  was  the  owner  and  holder  of  the  notes  before  and  at  ma- 
turity, thereafter  transferred  them  by  indorsement  to  the  plaintiff, 
who  now  has  the  legal  title  thereto.  This  transfer  being  valid,  and 
the  plaintiff  holding  the  legal  right  to  the  demand,  the  defendants 
have  legally  no  interest  to  inquire  further,  as  a  payment  to  or  re- 
covery by  the  plaintiff,  occupying  this  position,  would  protect  them 
against  any  other  claim  based  on  the  notes  that  might  be  made 
either  by  the  bank  or  by  another  party.  The  transfer  being  valid, 
the  considerations  and  conditions  upon  which  it  was  given  are  of 
no  materiality  as  bearing  upon  the  plaintiff's  right  to  maintain  the 
action.  The  bank  had  the  right,  so  far  as  the  defendants  were  con- 
cerned, to  sell  the  notes  to  the  plaintiff  for  any  consideration  which 
it  saw  fit,  even  if  it  were  inadequate,  or  it  might  give  them  to  the 
plaintiff,  or  simply  place  him  in  a  position  where  he  could  collect 
for  the  bank.  Sheridan  v.  Mayor,  68  N.  Y.  32;  Brown  v.  Powers, 
63  App.  Div.  261,  66  N.  Y.  Supp.  733 ;  St.  James  Co.  v.  Security  Co., 
82  App.  Div.  251,  81  N.  Y.  Supp.  739,  affirmed  178  N.  Y.  560,  70 
N.  E.  1108;  Brunnemer  v.  Cook  &  Bernheimer  Co.,  89  App.  Div. 
406,  86  N.  Y.  Supp.  954.  It  is  enough  to  entitle  the  plaintiff  to 
maintain  the  action  that  he  has  the  legal  title  to  the  demand,  and 
that  the  defendants  would  be  protected  in  a  payment  to  or  recovery 
by  him. 

This  brings  us  to  a  consideration  of  the  appeal  by  the  plaintiff 
from  that  part  of  the  judgment  which  dismisses  the  complaint  as 
to  the  defendant  Bacon.  The  learned  trial  justice,  in  dismissing  the 
complaint  as  to  him,  held^  as  matter  of  law,  that  the  notes  were  ac- 
commodation paper  made  by  the  defendant  Allen  without  the 
knowledge,  consent,  or  authority  of  his  copartner.  Bacon,  and  were 
not  given  in  the  course  of  the  partnership  business ;  that  the  First 
National  Bank  of  Durham  had  knowledge  of  all  these  facts  at  the 
time  it  discounted  the  notes,  and  for  these  reasons  there  could  be 
no  recovery  against  Bacon.  The  rule  which  the  court  followed  in 
reaching  this  conclusion  is  undoubtedly  correct.  Smith  v.  Weston, 
88  Hun,  25,  34  N.  Y.  Supp.  557,  affirmed  159  N.  Y.  194,  54  N.  E.  38. 
But  under  the  evidence  presented  in  this  case,  it  was  error  to  hold, 
as  matter  of  law,  that  the  notes  were  accommodation  paper.  That 
was  a  question  of  fact  for  the  jury. 

As  bearing  upon  this  subject,  it  appears  that  the  firm  of  Allen  & 
Co.,  composed  of  the  two  defendants,  were  wholesale  dealers  en- 
gaged in  buying  and  selling  lumber.  Allen  was  the  general  man- 
ager. Bacon  apparently  not  participating  actively  in  the  business; 
and,  so  far  as  the  evidence  shows,  he  knew  nothing  about  the  trans- 
actions involved  in  this  litigation  until  long  after  the  notes  had 
reached  maturity.  Indeed,  it  seems  that  for  some  time  before  they 
were  given  there  had  been  practically  a  discontinuance  of  the  part- 
nership business,  although  Allen  still  continued  to  use  the  firm 
name,  and  no  notice  of  dissolution  had  been  given.  The  legal  ex- 
istence of  the  partnership  cannot,  however,  be  assailed  on  this  ap- 
peal, because  the  defendant  Bacon  in  his  answer  admits  it,  by  his 
94N.Y.S.— 66 
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failure  to  deny  the  alLegatioas  of  the  coompbrat,  Mihidi  aei  out  the 
continuance  of  the  partnership  ductng»  all  tfa^  times  nuentioned  there- 
in.  In  dealing  with  the  questLoins  involved  tkia  coturt  natust  there- 
fore proceed  upon  the  assumption  that  the  copartnersbap  existed, 
and  that  the  firm  was  bound  by  whatev<er  was  lawiuUy  done:  in  thje 
course  of  its  business  by  the  active  poctoer,  Alleiu 

As  to  the  North  State  Lumber  Company,  lA  appears,  thad:  it  was 
a  foreign  corporation  engaged  in  cutting  tinaber,  transforming  it 
into  lumber,  and  selling  it  in  the  generaJ  market.  Osu  Jamiary  S» 
1900,  through  its  president,  Cochpan,  it  wvote  tQ  AUea  ft  Co.»  stat- 
ing  that  it  had  a  large  quantity  of  hardwood  tintber,  and  tiiat  it 
desired  to  deal  with  an  Eastern  firm  with  a  view  ofi  making  aa  ar- 
rangement for  disposing  ot  its  lumber  aaxd  vecedving*  finaacial  as- 
sistance.   As  to  this  the  letter  states : 

''We  alBo  wish  to  deal  witb  sucb  a  bovse  that  wtit  sham  wltll  na  some  of 
their  strenflth  financially.  We  do  not  care  tpv  money  iB.  advance,  Dor  we 
have  good  credit  of  our  own ;;  but  to  give  yon^'  an  example  ot  how  we  would 
UJse  to  deal  is  this :  to  allow  us  to  draw  three  and  four  months  drafts,  and 
hare  them  accepted,  which  we  wiil  discount  here  in  our  own  hank  and  during 
the  maturity  of  said  drafts,  we  wiU  ship  lumber  to-  covep  seme.  Now  it  you 
can  see  your  way  clear  to  enten  ln;l»>  auchi  ao  agreement:  wltti  ua,  we  wiU  can* 
slder  dealing  with  you." 

In  response,  Allen  ft  Co.,  through  their  nmnaging  partner,  Allen, 
wrote  on  January  15th,  requesting  further  details  as  to  the  stand- 
ing of  the  corporation,  and  the  quantity  of  lumber  which  it  could 
furnish;  the  letter  saying: 

"If  you  can  give  us  business  enough  to  warrant  our  kee];dng  a  representatiTe 
there,  we  are  not  ^itirely  prejudiced  against  your  proposition  in  flnancdng  and 
we  would  consider  it  favorahly." 

These  letters  speak  fpr  themselves,  and  upon  the.  same  subject 
the  plaintiff  called  the  witness  Heartt,  the  casnier  of  the  bank,  who 
testified  that  in  the  following  March,  Cochran  introdliced  him  to 
Allen ;  stating  in  the  introduction  that  Allen.  **was  dtnvn  there  for 
the  purpose  of  representing  the  firm  of  I.  N.  E.  Allen  &  Co.. 
who  had  taken  an  interest  in  the  North  State  Lumber  Company." 
It  appears  that  this  conversation  occurred  before  the  bank  dis- 
counted any  of  Allen  &  Co.'S  paper,  but  Heartt  states  that  shortly 
thereafter,  and  in  April,  the  first  paper  came  to  the  bank,  and  was 
discounted  by  it.  He  further  testified  that  it  was  the  purpose  of 
Allen  &  Co.  to  assist  the  corporation  financially,  and  "to  get  in  re- 
turn for  that  the  output  of  their  mill" ;  that  he  was  told'  by-  Allen,  in 
relation  to  the  notes  given  by  the  firm,  that  they  were — 

"Based  on  the  liunber  that  the  firm  of  I.  N.  B.  Allen  &  Co.  were  to  take.  The 
shipments  of  lumber,  as  I  understood  it,  from  them  were  to  be  made  and 
taken  in  band  by  Mr.  Allen's  firmi  and'  snob  lumber  as  could  not  bo  uoad  here 
was  sold  in  the  local  market." 

The  witness  Manning,  one.  of  the  attorneys  of  the  bank  and  a 
director,  also  testified  that  Mr.  Allen  told  him— 

"That  the  firm  of  I.  N.  B3.  Allen  &  Co.,  being  wholesale  lumber  dealers 
in  New  York,  were  to  take  an  interest  in — were  intereeted^  in — ^the  North 
State  Lumber  Company,  who  wore  manufacturing  lumber  at  Durham,  or  near 
Durham,  and  in  Montgomery  county,  the  western  part  q£  North.  (Sarolina, 
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anA  tbat  Allen  &  Go.  were  to  b«Te  tiie  entire  ootput  of  Oe  North  State  Lum- 
ber Ckunpaoy,  both  at  Marlaima  and  Idontgomery  county,  and  alae  at  Dorham, 
except  such  lumber  as  was  not  fit  for  sale  in  the  New  York  market ;  sucb  aa 
they  eould  dispose  of  locally.* 

In  addition  to  this  testimony,  several  letters  were  introduced, 
which  need  not  be  referred  to  in  detail,  further  than  to  say  that  they 
contain  recitals  to  the  efiEect  that  the  corporation  was  expecting  and 
endeavoring  to  furnish  lumber  to  AUen  &  Co.  in  order  that  the  firm 
might  dispose  of  it  in  the  Mew  York  market.  And  as  tending  to 
show  that  the  notes  were  given  in  pursuance  of  the  understanding 
refered  to  in  the  above  evidence,  it  was  proven  without  contradic- 
tion, and  from  the  books  of  Allen  &  Co.,  that  from  July  to  Octo- 
ber— ^the  notes  being  dated  in  August — there  was  shipped  by  the 
corporation  to  the  firm  lumber  of  the  value  of  $718.79,  on  account 
of  the  sale  of  which  by  the  firm  the  corporation  was  credited  with 
$39a.79. 

From  this  recital  of  the  evidence  it  is  apparent  that  the  jury 
might  have  found  that  the  notes  were  given  in  the  course  of  the 
business  of  Allen  &  Co.  as  wholesale  dealers  in  lumber,  in  order  that 
they  might  obtain  lumber  to  sell,  and  thereby  earn  a  commission 
or  make  a  profit,  and  that  the  corporation,  in  return  for  the  notes, 
was  to  ship  to  the  firm  lumber,  the  value  of  which  would  be  cred- 
ited, upon  them.  In  other  words,  that  the  notes  were  given  in  con- 
sideration of  lumber  to  be  furnished  to  the  firm  by  the  corporation 
intermediate  their  date  and  their  maturity.  This  understanding 
would  make  Allen  &  Co.  the  party  that  would  ultimately  pay 
the  notes,  and  they  would  receive  full  value  therefor  in  lumber  fur- 
nished by  the  corporation.  The  presumption  that  this  was.  the  un- 
derstandflng  and  agreement  upon  which  the  notes  were  given  is 
strengthened  somewhat  by  the  form  of  the  notes  themselves.  They 
contain  recitals  that  they  are  given  for  "value  received,"  and  it  will 
be  observed  that  Allen  &  Co.  is  the  maker,  and  not  the  indorser. 
Had  the  notes  been  accommodation  paper,  intended  to  be  ultimately 
paid  by  the  limiber  company,  with  Allen  &  Co.  only  assuming  the 
liability  of  a  surety,  then  the  usual  commercial  practice  would  have 
dictated  that  the  notes  should  be  made,  not  as  they  were,  but  with 
the  corporation  as  maker,  and  the  firm  simply  as  indorser.  Al- 
though the  defendant  Bacon  denied  that  the  notes  were  given  for 
value,  we  think  the  evidence  above  cited  was  sufficient  to  warrant 
the  jury  in  finding  otherwise. 

We  are  also  of  the  opinion  that  the  evidence  would  have  justified 
a  finding  by  the  jury  that  Allen  Sl  Co.  subsequent  to  the  discount  of 
the  notes  received  a  part  of  the  proceeds  thereof  through  checks 
drawn  by  the  lumber  connpany  to  the  firm  upon  the  accorait  into 
which  the  proceeds  of  the  notes  went.  The  testimony  upon  this 
subject,  however,  is  not  entirely  satisfactory,  and  we  do  not  wish 
to  base  our  decision  upon  it,  nor  need  h  be  adverted  to  m  detail, 
as  it  maybe  changed  materially  upon  the  retrial  which  must  neces- 
sarily be  ordered. 

This  discussion  is  sufficient  to  indicate  that  in  our  opinion  the 
learned  trial  court  was  in  errcn-  in  holding,  as  matter  of  law,  that 
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the  notes,  as  to  Allen  &  Co.,  were  accommodation  paper,  which  the 
bank  took  and  discounted  with  knowledge  of  thai  fact;  and,  while 
we  have  considered  the  other  questions  raised  by  the  plaintiflf  ap- 
pellant, we  do  not  deem  it  necessary  to  pass  upon  them,  in  view  of 
the  conclusion  just  stated,  as  they  may  not  again  arise. 

It  follows  from  what  has  been  said  that  the  appeal  of  the  defend- 
ant Allen  is  without  merit,  and  so  much  of  the  judgment  as  he  ap- 
peals from  must  be  affirmed,  with  costs  to  the  plaintiff,  and  that 
the  part  of  the  judgment  which  dismisses  the  complaint  as  to  the 
defendant  Bacon,  and  from  which  the  plaintiff  appeals,  must  be  re- 
versed, with  costs  to  the  plaintiff  appellant  to  abide  the  event.  All 
concur. 


OHAMBBRS  ▼.  ALLEN  et  al. 
(Supreme  Court,  AppeUate  Diviaion,  First  Department    July  7,  1005.) 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Sidney  C.  Chambers  against  Isaac  N.  E.  Allen  and  an- 
other. From  a  judgment  for  plaintiff  as  against  defendant  Allen, 
and  dismissing  the  complaint  as  against  Alexander  S.  Bacon,  plain- 
tiff and  said  Allen  appeal.    Reversed  in  part. 

Argued  before  O'BRIEN,  P.  J.,  and  HATCH,  McI^AUGHLIN, 
PATTERSON,  and  INGRAHAM,  JJ. 

William  H.  Janes,  for  appellant  Allen. 

Louis  Sturcke,  for  appellant  Chambers. 

Alexander  S.  Bacon,  for  respondent. 

O'BRIEN,  P.  J.  The  questions  involved  on  this  appeal  are  the 
same  as  those  considered  in  Hunter  v.  Allen  and  Bacon  (decided 
herewith)  94  N.  Y.  Supp.  880;  the  two  notes  in  this  action  being 
given  under  the  same  circumstances  as  those  appearing  in  the  other 
litigation,  and  the  same  evidence  being  presented  as  to  both. 

For  the  reasons  stated  in  our  opinion  in  that  case,  it  follows  that 
the  appeal  of  the  defendant  Allen  is  without  merit,  and  that  part 
of  the  judgment  from  which  he  appeals  must  be  affirmed,  with 
costs  to  the  plaintiff,  and  that  part  of  the  judgment  which  dismisses 
the  complaint  as  to  the  defendant  Bacon,  and  from  which  the  plain- 
tiff appeals,  must  be  reversed,  with  costs  to  the  plaintiff  appellant 
to  abide  the  event.    All  concur. 


PEOPLE  ez  rel.  MOLLER  et  al.  v.  ODONNELL  et  al.,  Tax  Oom*r8. 

(Supreme  Ck)urt,  Appellate  Dlyision,  First  Department    July  7,  1905.) 

Taxation— DiSTBiOTB— City  of  New  Yobk. 

Under  Tax  Law,  {  2  (Laws  1896,  p.  796,  c.  908),  defining  a  tax  district 
as  a  poUtlcal  subdivision  of  the  state  having  a  board  of  assessors  author- 
ized to  assess  property  for  state  and  county  lazes,  and  Greater  New  York 
Charter,  S  886  (Laws  1901,  p.  377,  c.  466,  as  amended  by  Laws  1904,  p.  965, 
«•  375X  vesting  in  the  board  of  taxes  and  assessments  of  the  city  of  New 
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York  all  the  rights  and  duties  formerly  devolved  upon  It  and  upon  the 
department  of  asseBsments  In  the  city  of  Brooklyn,  and  upon  like  depart- 
ments in  other  municipal  corporations  consolidated  with  the  city  of  New 
York,  the  city  of  Greater  New  York  constitutes  a  single  tax  district 

2.  Same— Tbtjst  Estates. 

The  boroughs  of  the  dty  of  New  York  in  which  trustees  under  a  will 
reside,  and  not  the  borough  in  which  the  will  was  admitted  to  probate, 
are  the  proper  districts  for  the  assessment  of  the  personal  tax  against  the 
estate. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  45,  Cent  Dig.  Taxation,  |  445.] 

8.  Same— Assessments  A'oainbt  Trustees— Pbesumptions. 

Where  a  personal  property  assessment  levied  in  the  city  of  New  York 
against  the  executors  of  an  estate  is  levied  against  the  several  executors 
in  their  respective  boroughs,  it  will  be  presumed  that  the  assessment 
against  each  executor  is  equal  only  to  the  proportion  of  the  estate  assess- 
able to  him. 

4.  Same. 

S.,  residing  in  Manhattan,  and  M.,  residing  in  the  Bronx,  were  execu- 
tors and  trustees  under  the  will  of  G.,  a  resident  of  Manhattan.  A  per- 
sonal property  tax  was  levied  in  Manhattan  against  S.  as  executor,  etc. 
On  the  assessment  rolls  of  the  Bronx  for  the  same  year  appeared  under 
the  heading  "Personal  Estate  Assessed  to"  the  words  "M.  and  S.  as  execu- 
tors and  trustees  estate  of  G."  Under  the  heading  "Residence"  appeared 
the  residence  of  M.,  and  the  entry  was  in  the  proper  alphabetical  position 
for  M.,  and  not  for  S.  It  was  not  shown  that  the  estate  did  not  equal  the 
aggregate  of  both  assessments.  Held,  that  the  Bronx  assessment  would  be 
deemed  one  against  M.,  and  not  against  S.,  and  would  not  be  deemed  double 
taxation. 

5.  Same— Designation  of  Taxpatbb— Clerical  Errob. 

A  personal  property  assessment  against  the  trustees  of  the  estate  of  one 
Godwin  is  not  rendered  void  by  designating  the  decedent  as  "Goodwin." 

6.  Same— Place  of  Assessment— Residence  of  Executors. 

Although  the  dty  of  Greater  New  York  constitutes  but  a  single  tax 
district,  yet,  in  view  of  the  fact  that  it  is  located  in  several  counties,  and 
it  is  the  legislative  policy  to  assess  the  personal  property  of  the  residents 
of  each  county  to  meet  the  expenses  of  that  county  and  of  the  state,  and 
that  Greater  New  York  Charter,  §  804  (Laws  1901,  p.  880,  a  4G6),  requires  4 
that  there  shall  be  a  separate  assessment  roll  in  each  of  the  boroughs, 
upon  which  the  residents  of  the  borough  shall  be  assessed  for  their  per- 
sonal property,  and  makes  provision  for  transferring  an  assessment  erro- 
neously made  in  one  borough  against  the  resident  of  another  to  the  appro- 
priate assessment  roll  in  the  borough  of  his  residence — ^In  which  case, 
however,  a  further  notice  and  hearing  is  required  before  the  tax  is  valid — 
trust  property  in  the  hands  of  several  executors  residing  in  different  bor- 
oughs should  be  assessed  as  if  the  trustees  resided  in  different  tax  districts 
and  were  assessed  by  different  boards  of  assessors,  and  should  not  be  as- 
sessed together  in  the  borough  in  which  the  will  was  admitted  to  probate. 

O'Brien,  P.  J.,  and  Ingraham,  J.,  dissent 

Appeal  from  Special  Term,  New  York  County. 

Certiorari  by  the  people,  on  the  relation  of  Emma  L.  MoUer  and 
another,  as  executors  and  trustees  under  the  last  will  of  Joseph  H. 
Godwin,  deceased,  against  Frank  A.  O'Donnell  and  others,  as  com- 
missioners of  taxes  and  assessments  of  the  city  of  New  York.  From 
an  order  denying  a  motion  to  quash  the  writ,  respondents  appeal. 
Reversed. 

The  following  is  the  opinion  of  the  lower  court  (Leventritt,  J.)  : 

This  is  an  application  to  quash  a  writ  of  certiorari,  and  depends  for  its  dls- 
'  position  on  the  determination  of  the  question  whether  the  city  of  New  York 
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Ifl  or  Is  not  a  alngle  tax  district.  According  to  the  petition,  Joseph  H.  Godwin 
died  in  New  Tork  county  August  a  :id08.  Letters  testamentary  on  his  es- 
tate were  issiied  on  Beptemb^  24,  1903,  to  the  relators,  Bmma  L.  Holler,  a 
resident  of  the  borough  of  the  Bronx,  and  Isaac  P.  Smith,  a  resideat  of  the 
borough  of  Manhattan.  On  the  assessment  roll  for  the  borough  of  Manhattan 
for  the  year  1904  appeared  an  assessment  in  the  following  form:  "Index, 
1541;  personal  estate  assessed  to,  Smith,  Isaac  P.,  as  executor  and  trustee 
of  J.  H.  Godwin ;  residence,  45  W.  7B ;  value  of  personal  estate,  $150,000 : 
tax,  12,270.18."  This  tax  was  paid  by  the  relators  in  time  to  get  the  benefit 
of  the  rebate  allowed  by  law,  and  they  received  a  receipt  in  full  from  the 
receiver  of  taxes.  The  petition  further  showB  that  on  the  complete  assess- 
ment roll  for  the  borough  ot  the  Bronx  for  the  same* year  am>ear8  this  entry : 
"Index,  76 ;  personal  estate  assessed  to,  Moller,  Emma  L.,  and  Isaac  P.  Smitii, 
as  executors  and  trustees  estate  of  Joseph  H.  Goodwin;  residence.  Kings- 
bridge  avenue  and  Two  Hundred  and  Thirtieth  street;  value  of  personal  es- 
tate, $150,000;  tax,  $2,270.13."  It  is  alleged  that  it  was  the  intention  of 
the  tax  board  to  place  upon  the  relators,  as  executors  and  trustees  of  the 
estate  of  Joseph  H.  Godwin,  a  further  assessment  in  addition  to  that  Imposed 
by  the  roll  for  Manhattan  borough.  The  additional  assessment  is  asserted  to 
be  Illegal  and  void  on  the  ground  that  the  estate  is  assessed  twice  in  the  same 
year  in  an  entire  tax  district.  The  corporation  counsel  se^s  to  sustain  the 
assessment  on  the  ground  that  the  city  of  New  Toilc  is  made  up  of  ftve  sepa- 
rate tax  districts.  The  error  in  the  description  of  the  estate  as  that  of  Good- 
win instead  of  Godwin  may  be  disregarded.  The  entry  in  the  first  column 
of  the  first  part  of  the  assessment  roll  (Tax  Law,  I  21,  subd.  1 ;  Laws  1890. 
p.  803,  c.  908)  must  be  substantially  accurate,  so  as  to  enable  a  reasonably 
intelligent  person,  searching  the  roll  for  an  assessment  against  hlrt,  to  iden- 
tify the  name  as  Intended  for  him,  or  the  estate  as  the  one  for  which  he  is 
acting  in  a  representative  caimcity.  Rnmsey,  Taxation,  pp.  27,  179,  and  cases 
cited. 

The  serious  question  arises  under  aectioni  2  and  8  of  the  tax  law,  and  cer^ 
tain  sections  «f  the  Greater  New  York  charter.  Section  2  of  the  tax  law  de- 
fines a  tax  district  as  foUows :  *'Tax  district  as  used  in  this  chapter  means 
a  political  subdivision  of  the  state  having  a  board  of  assessors  authorised 
to  assess  property  therein  for  state  and  county  taxes.^  It  is  to  be  noted  that 
the  use  of  this  term  as  defined  was  original  in  the  tax  law  (Laws  1806,  p. 
796,  c.  908).  Section  8  of  the  law  provides:  "Every  person  sliall  be  taxed 
In  the  tax  district  where  he  resides  when  the  assessment  for  taxation  is  made 
for  all  personal  property  owned  by  him  or  under  his  control  as  *  *  * 
executor.  *  •  •  Where  taxable  personal  property  is  in  the  possession  or 
under  the  control  of  two  or  more  •  •  •  executors.  •  •  •  residing  in 
different  tax  districts,  each  shall  be  taxed  for  an  equal  portion  of  the  value 
of  such  property  so  held  by  them.'*  If  the  borough  of  the  Bronx  and  the 
borough  of  Manhattan  can  be  treated  as  separate  tax  districts,  the  Bronx 
assessment  which  is  the  sole  one  here  involved,  can  be  sustained  on  the 
theory  of  the  presumption  of  law  in  favor  of  the  legality  of  an  official  act; 
that  iB  to  say,  It  would  be  i>resumed  that  the  commissioners  had  acted  accord- 
ing to  law,  and  had  imposed  an  assessment  only  upon  one-half  of  the  property 
held  by  the  relators.  People  ex  reL  Kellogg  v.  Wells,  92  N.  Y.  Supp.  5.  *'The 
burden  would  be  on  the  relators  to  overcome  this  presumption  by  proof.**  Id, 
Under  the  tax  law  and  the  charter,  howefver,  the  borough  of  the  Bronx  cannot 
be  considered  as  a  separate  tax  district  It  is  not  a  political  subdivision  of 
the  state.  It  has  not  a  board  of  assessors  authorized  to  assess  property  there- 
in for  state  and  county  purposes.  The  political  subdivision  is  the  city  of  New 
Yorfe.  The  department  of  taxes  asnd  assessments  is  one  of  the  d^  depart- 
ments, and  it  is  the  head  of  that  department  that  is  called  the  "Board  of 
Taxes  and  Assessments."  Charter,  |$  884,  885.  There  is  no  separate  board 
for  each  of  the  five  boroughs  constituting  the  dty,  and  it  Is  not  even  inciun- 
bent  that  each  borough  be  represented  on  the  board,  although  no  borough 
except  that  of  Manhattan  may  have  more  than  one  resident  as  a  member. 
Charter,  |  88&  The  charter  provides  for  a  complete  devolution  of  the  rights, 
powers,  and  duties  of  the  several  tax  boards  of  the  various  municipal  cor- 
porations consolidated  by  the  act  on  the  "board  of  taxes  and  assessments  In- 
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the  (dty  <«r  New  T^rk,"  and  autborlaed  ttila  singie  beard  to  adopt  a  common 
soai.  Section  886.  It  vmtB  tn  the  new  board  all  tbe  functfons  devolved  by 
law  upoB  tbe  tax  d^iMirtmeiits  of  the  varioae  aiaaicipalltleB.  People  ex  rel. 
ThoBMon  V.  JFeitner,  168  N.  Y.  441,  448,  61  N.  E.  76d.  The  main  office  ot  the 
boai^  la  In  the  borough  of  Maiibhattan;  biMBcfa  offloes  are  maintained  in  the 
torooehs  ef  BiHMUyn,  Queens,  fiichmoad,  and  Bronx,  and  the  books  and  rec- 
t>rAi  are  re^aiivd  to  be  maintaiiiied  in  such  <>Ace8  as  ma^  be  moot  convenient 
to  the  ta^ayers.  Charter,  I  890.  The  branoh  offices  are  declared  in  law  to 
l»e  part  «f  the  main  offioe.  Id.  The  deputy  tax  assessors  asBicned  to  the 
various  brandies  aad  drawn  from  various  bonMichB  act  under  the  dirootion 
ckf  the  ho&T^  are  in  no  sease  indepeadent  dttoers,  aad  have  no  power  1!0  assess, 
revise,  or  oanoel.  That  power  is  eeatr&licod  in  the  beard,  acting  for  the 
entire  city.  It  alone  assesses.  People  ex  rel.  Thorason  v.  Feitner,  snpra. 
The  charter  aad  the  oonstructioa  it  has  thus  reoelved  clearly  make  the  city 
of  New  York,  whick  is  a  political  aukdivteion  of  the  startle  having  a  single 
beard  of  assessors  MithoriBOd  to  -assess  propeity,  m.  tax  district,  within  the 
meaning  of  aectioa  2  of  the  tax  law. 

Tte  defendaails  invoke  various  sectkms  t»f  tiie  charter  to  show  that  each 
borough  is  a  separate  tBm  cttstrict  Tbtis  they  iaertance  the  making  of  tiie 
original  assessments  by  the  deputy  tax  commilssioners  (section  889);  the 
maintenaace  of  the  branch  olftces  la  the  viartons  boroughs,  and  the  keeping 
of  the  books  and  records  there  for  the  convenience  of  the  taxpayeis  (section 
880);  the  hearing  of  applioatloos  for  the  reduction  of  taxes  at  Ite  various 
borough  offices  (section  688);  and  especiaUy  that  part  of  section  8M  which 
reads:  "If  at  any  time  prior  to  the  first  day  of  May  in  any  year  it  shall 
appear  to  the  tax  ooaaonissioBers  that  a  person  aaseBsed  for  taxation  or  per- 
sonal estate  on  the  books  or  rolls  of  one  borough  should  have  been  assessed 
therefor  on  the  books  or  roUs  of  another  borough,  ttiey  i^Hill  forthwith  cause 
the  assessment  to  be  canceled  and  a  new  assessment  to  be  made  on  tiie  proper 
books  or  roJJs,  and  within  five  days  thereafter  shall  cause  writtoi  notice  of 
the  new  assessoMnt  to  be  mailed  to  such  peracm  at  his  last  known  residence 
or  bveinese  address  within  the  city  of  New  York,  aad  an  affidavit  of  the  mail- 
ing of  suoh  notice  to  be  filed  in  tiie  asain  office."  I  think  none  of  these  pro- 
viaionB,  taken  singly  or  together,  sustains  the  claiim  made.  They  relate 
primarily  to  matters  of  procedure,  and,  while  titer  amy  effect  tiie  validity  of 
a  tax  where  directly  involved,  do  not  affaot  the  Jvrisdifational  question  as  to 
what  is  the  tax  district  Tliey  are  not  la  txmfltot  with  the  theory  of  a  single 
centralized  body  acting  for  a  single  political  snbdiviMon.  Though  the  orig- 
inal, tentative  aesessment  is  to  be  primarily  made  hy  the  deputies,  they  act 
only  'iinder  the  djdrection  of  the  board  of  taxes  and  assessments"  (section 
889),  aad  tlieir  valuations  are  merely  advisory.  The  beeping  of  the  records 
in  tiie  borough  branch  offices  is,  by  tiie  terms  of  the  section,  for  the  ccm- 
venlenoe  of  the  taxpayers.  Section  880.  TSiough  application  fbr  correction' 
may  be  made  at  the  branches,  the  deputies  designated  to  act  get  their  author- 
ity by  a  special  appointment  from  the  beard,  have  no  power  to  act  on  the 
applications,  but  most  simply  reduce  the  testimoay  to  writkig,  and  transmit 
it  to  the  board,  with  their  recommendations.  Section  898.  Nor  does  the  pro- 
viston  Quoted  from  section  884  require  a  construction  that  each  borough  is 
a  eepareto  tax  district  Its  purpose  is  in  line  with  those  provistons  which 
oontemplate  that  notioe  shall  eiMae  to  tlie  taxpayer  of  an  assessment  against 
liis  real  or  perooaal  fvoperty.  Ordinarily  no  formal  notice  is  required  to  be 
sent  to  a  taxpayer  of  an  assessment  The  sending  of  a  written  notice  is  a 
voluntary  act  ?%e  opening  of  the  books  in  tiie  boroughs  where  they  are 
reqnired  to  be  kept»  with  an  opportunity  for  iaBpection,  is  the  notice  con- 
templated. T^e  law  maikes  adequate  provision  thnt  the  taxpayer  may  know 
iiy  examination  at  tlM  designated  place  wiietiier  his  property  has  been  as- 
sessed. If  he  finds  no  assessment,  lie  has  the  right  to  assume  that  there  is 
none.  Therefore,  if  by  •error  his  naime  and  his  property  are  erroneously  en- 
tered on  tbe  l)ook8  or  .rolls  of  a  borou^  other  than  the  one  in  which  they 
should  have  been  entered,  the  law  requires  a  oanoeUatioa  and  the  entry  of 
a  new  assessment  on  the  proper  books,  coupled  with  actual  written  notice, 
so  that  the  person  may  not  be  deprived  of  his  right  to  apply  for  a  correction. 
If  no  actual  notice  1b  given,  the  assessment  ia  void,  not  because  the  person 
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has  not  been  assessed  In  the  tax  district  In  which  he  resides,  but  because 
he  has  not  had  the  notice  contemplated  by  law,  because  the  procedure  required 
by  the  charter,  which  was  intended  to  bring  knowledge  of  the  assessment 
home  to  him  (1.  e.,  entry  of  the  assessment  in  the  proper  borough)  has  not 
been  complied  with.  The  direction  **to  cancer*  and  to  make  a  "new  assess- 
ment" in  section  894  does  not,  to  my  mind,  permit  the  argument  that  the  use 
of  these  words  indicates  an  assessment  in  the  wrong  tax  district,  as  that 
word  is  used  in  the  state  law.  The  procedure  commanded  by  statute  not 
having  been  followed,  and  there  being  an  erroneous  entry  on  one  roll,  it  must 
of  necessity  be  "canceled"  before  It  can  properly  be  entered  on  another.  The 
use  of  the  words  "new  assessment"  does  not  mean  an  assessment  de  nova 
No  further  proceedings  are  required  by  the  deputies,  or  by  the  board  toward 
fixing  the  amount  of  the  assessment.  That  remains.  The  tax  commissions^ 
are  directed  "forthwith"  to  cause  the  new  assessment  to  be  made  on  the  proper 
books  or  rolls.  It  requires  simply  a  transcription  from  the  wrong  to  the 
right  roll.  It  does  not  require  a  new  assessment  to  be  made.  It  requires 
a  new  assessment  on  the  proper  books.  There  being  no  entry  on  tlie  right 
books,  any  thereon  will  be  a  new  one.  The  effect  of  the  whole  proTision  is 
to  direct,  not  the  institution  of  a  further  original  proceeding,  but  simply  a 
transcription,  a  transference. 

As  a  result  of  this  review  of  the  section  of  the  charter  and  the  tax  law, 
I  am  of  the  opinion  that  on  principle  the  city  of  New  York  is  a  single  tax  dis- 
trict. This  view  also  finds  support  in  authority.  In  McHarg  v.  Gaus,  169 
N.  Y.  19,  61  N.  E.  987,  the  court  held,  in  a  case  involving  taxation  in  the  city 
of  Albany,  that  chapter  86  of  the  Laws  of  1850,  providing  for  the  assessmsit 
and  collection  of  taxes  in  that  city,  should  be  construed  in  harmony  with  the 
tax  law.  The  act  of  1850  required  taxation  to  be  made  by  wards,  and  the 
preparation  of  a  separate  assessment  roll  for  each  ward.  The  tax  law  re- 
quired that  each  person  be  taxed  in  the  tax  district  where  he  resides,  Om- 
struing  the  sections  together,  the  court  held  that  the  dty  of  Albany  being  & 
political  subdivision  of  the  state,  having  a  board  of  assessors  authorized  to 
assess  property  therein  for  state  and  county  taxes,  an  assessment  on  the  roll 
of  a  ward  other  than  the  ward  of  the  person's  residence  was  not  a  Juris- 
dictional defect,  although  it  might  invalidate  the  assessment  if  it  resulted  in 
a  failure  of  notice  to  the  person  taxed.  "Thus  the  city  of  Albany  is  a  single 
tax  district,  under  the  general  law,  and  the  direction  in  the  act  of  1850  to 
'prepare  an  assessment  roll  for  each  of  the  wards  in  the  said  dty'  is  a  detail 
of  procedure  in  exercising  Jurisdiction,  namely,  to  assess  every  taxable  person 
in  the  tax  district;  a  detail  not  necessary  to  acquiring  or  retaining  Jurisdic- 
tion; important,  and  its  omission  or  irregular  or  erroneous  execution  no 
doubt  fatal,  where  it  results  in  a  failure  to  give  the  person  assessed  that 
timely  notice  which  due  process  of  law  exacts,  but  not  so  where,  notwithstand- 
ing the  imperfection,  error,  or  irregularity,  such  person  does  receive  timely 
notice  and  acts  upon  it"  At  page  26  of  169  N.  Y.,  page  988  of  61  N.  E.  So 
in  the  case  at  bar  the  city  of  New  York  is  a  tax  district  under  the  general 
law,  and  the  directions  as  to  the  books  to  be  kept  and  the  matters  to  be  done 
in  the  several  boroughs  are  mere  details  of  procedure  Where  omission  to 
comply  with  the  statutory  requirements  or  to  make  the  correction  in  a  prop^ 
case,  required  by  section  894  of  the  charter,  results  in  a  failure  to  give  the 
person  assessed  the  notice  contemplated,  then  the  assessment  may  be  bad; 
but  the  city  of  New  York,  as  a  whole,  does  not  remain  the  less  a  single  tax 
district. 

It  follows  from  this  discussion  that,  the  dty  of  New  York  being  a  single 
tax  district,  there  was  no  authority  to  make  the  second  assessment  complained 
of.  The  requirement  of  section  8  of  the  tax  law  is  that  each  person  shall  be 
taxed  in  the  tax  district  where  he  resides  for  all  the  personal  property  under 
hia  control  as  executor,  and  it  is  only  where  the  property  is  under  the  control 
of  two  or  more  executors,  residing  in  different  tax  districts,  tiiat  an  assess- 
ment against  each  for  the  portion  held  ia  Justified.  I  conclude,  therefore,  that 
the  writ  should  not  be  quashed. 

Motion  to  quash  denied. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHUN,  PATTER- 
SON, INGRAHAM,  and  LAUGHLIN,  JJ. 
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E.  Crosby  Kindlcbcrger,  for  appellants. 
Howard  R.  Bayne,  for  respondent. 

LAUGHLIN,  T.  The  petition  upon  which  the  writ  issued  shows 
that  petitioners  Emma  L.  Moller  and  Isaac  P.  Smith  are  the  execu- 
tors and  trustees  under  the  last  will  and  testament  of  Joseph  H. 
Godwin,  deceased ;  that  the  decedent  was  a  resident  of  the  county 
of  New  York,  and  died  on  the  9th  day  of  August,  1903 ;  that  his 
will  was  duly  admitted  to  probate  by  the  surrogate  of  the  countv 
of  New  York  and  letters  testamentary  were  issued  to  the  petition- 
ers on  the  24th  day  of  September,  1903,  whereupon  they  qualified 
and  entered  upon  the  discharge  of  their  duties ;  that  upon  the  com- 
pleted assessment  roll  for  the  borough  of  Manhattan  for  the  year 
1904,  under  index  No.  16,041,  Isaac  P.  Smith,  as  executor  and  trus- 
tee of  Joseph  H.  Godwin,  residence  46  West  Seventy-Sixth  street, 
was  assessed  $2,270.13  on  a  valuation  of  personal  estate  of  $160,- 
000;  that  the  residence  thus  given  in  the  assessment  roll  was  his 
correct  residence ;  that  on  the  assessment  roll  for  the  borough  of  the 
Bronx  for  the  same  year,  under  index  No.  76,  in  the  column  under 
the  heading  "Personal  Estate  Assessed  to,"  appears  "Moller,  Emma 
L.  and  Isaac  P.  Smith  as  executors  and  trustees  estate  of  Joseph 
H.  Godwin"  and  under  the  heading  "Residence"  appears  "Kings- 
bridge  Ave.  and  230th  Street,"  which  was  the  correct  residence  of 
said  Emma  L.  Moller,  but  not  of  said  Smith,  and  this  assessment 
was  on  personal  property  of  a  valuation  of  $160,000,  and  the  tax 
was  precisely  the  same  in  amount  as  that  against  Smith  as  executor 
and  trustee  in  the  borough  of  Manhattan.  There  is  no  allegation 
that  the  personal  property  left  by  the  decedent  in  the  hands  of  his 
representatives  at  the  time  these  assessments  were  levied  was  not 
more  than  the  aggregate  of  both,  or  upwards  of  $300,000  in  value. 
The  proceeding  appears  to  have  Been  instituted  upon  the  theory 
that  the  tax  levied  in  the  borough  of  Manhattan  was  valid  and  it  has 
been  paid,  but  that  the  tax  levied  in  the  borough  of  the  Bronx  was 
void  upon  three  grounds :  First,  that  as  the  city  of  Greater  New 
York  constitutes  but  one  tax  district,  and  the  personal  representa- 
tives resided  in  different  boroughs,  the  estate  was  taxable  in  the 
borough  in  which  the  will  was  admitted  to  probate;  second,  that 
it  constitutes  double  taxation  against  the  estate,  and  at  least  as 
against  the  executor  and  trustee  Smith;  and,  third,  that  it  is  in- 
valid on  account  of  the  surname  of  the  decedent  being  spelled 
"Goodwin"  instead  of  "Godwin."  We  agree  with  the  learned 
judge  at  Special  Term  that  by  virtue  of  the  provisions  of  section  2 
of  the  tax  law  (chapter  908,  p.  796,  Laws  1896)  and  section  886  of 
the  Greater  New  York  charter  (Laws  1901,  p.  377,  c.  466)  as  amend- 
ed by  chapter  376,  p.  966,  Laws  of  1904,  the  city  of  Greater  New 
York  constitutes  but  a  single  tax  district,  for  the  reason  that  it  is 
a  subdivision  of  the  state,  having  a  board  of  assessors  authorized 
to  assess  property  for  state  and  county  taxes,  and  that  its  board  of 
taxes  and  assessment  was  vested  with  authority  to  assess  both 
real  and  personal  property  for  such  purpose  throughout  the  greater 
city. 
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Assuming  for  the  present  that,  notwithstanding  ihe  fact  that  the 
entire  city  constitutes  but  a  singk  tax  district,  still  individuals  and 
representatives  of  estates  must  be  assessed  for  personal  property 
in  the  borough  iti  -which  they  reside,  and  that,  where  there  are  two 
rqpffesentativesof  an  estate  residing  in  diiferent  boroughs,  each  must 
be  assessed  in  the  borough  in  which  he  resides  ior  one-half  the 
trust  estate,  the  provisions  of  law  by  whkh  the  assessment  rolls 
prepared  by  the  deputies  in  the  respective  boroughs  do  not  be- 
came binding  tmtil  approved  by  the  board  of  taxes  and  assessments, 
who  sit  and  act  for  all  the  boroughs,  are  importaTit  in  determining 
the  questions  presented  by  the  appeal.  There  is  no  foundation  for 
the  view  that  the  tax  against  the  executors  and  trustees  should  be 
levied  in  the  borough  wherein  the  will  was  admitted  to  probate. 
No  such  criterion  for  determining  the  question  is  found  in  the  stat- 
ute. As  has  been  seen,  it  is  conceded  that  the  tax  against  Smith  as 
executor  and  trustee  in  the  borough  of  Manhattan  was  valid ;  and 
it  is  clear,  under  the  axithorities,  that,  if  the  executrix  resided  in 
another  tax  district,  she  could  and  should  have  been  assessed  there 
for  one-half  the  estate.  People  ex  rel.  Beaman  v.  Feitner,  168  N. 
Y.  360,  61  N.  E.  280;  People  «  rel.  Kellogg  v.  Wells,  101  App. 
Div.  600,  92  N*  Y.  Snpp.  5,  It  is  likewise  clear,  under  the  authori- 
ties, that  in  such  case  it  would  be  presumed  that  the  assessment 
against  each  executor  or  trustee  was  only  one-half  the  value  of  the 
estate,  and  it  would  be  incumbent  on  the  relator  to  show  the  con- 
trary. People  ex  rel.  Kellogg  v.  Wells,  supra.  We  have  also  re- 
cently decided  that  an  assessment  in  form  against  two  trustees,  one 
of  whom  resided  in  the  tax  district  wherein  the  assessment  was  lev- 
ied, and  the  other  of  whom  was  a  nonresident  of  the  state,  was 
valid  and  enforcible,  and  it  would  be  presumed  that  although  the 
assessment,  in  form,  was  against  both,  it  was  only  intended  to  as- 
sess the  resident,  and  not  for  the  value  of  the  entire  estate,  but 
only  one-half.  People  ex  rel.  KeUogg  v.  Wells,  supra.  If  it  had 
been  the  intention  of  the  -deputy  commissioner  for  the  Bronx  who 
made  the  assessment  in  the  first  instance,  or  of  the  board  in  confirm- 
ing it,  to  assess  Smith  as  well  as  the  executrix,  it  is  fair  to  assume 
that  he  would  have  assessed  him  separately,  as  required  by  the  law, 
in  the  alphabetical  order  of  his  sm-naroe,  and  giving  his  residence, 
and  for  one-half  the  trust  estate,  instead,  we  find  the  assessment 
against  the  executrix  in  the  alphabetical  order  of  her  surname,  and 
with  a  residence  given  which  is  hers,  and  not  his.  If  it  was  the 
duty  of  the  board  having  charge  of  the  confirmation  of  the  assess- 
ments in  all  the  boroughs  to  assess  Smith  as  executor  and  trustee 
in  Manliattan,  and  Moller  as  executrix  and  trustee  in  the  Bronx, 
each  for  one-half  the  value  of  the  trust  estate,  then,  it  not  appwear- 
ing  that  the  aggregate  trust  estate  did  not  equal  or  exceed  ^300,000, 
it  may  justly  be  presumed  that  they  were  aware  of  tiieir  dirty,  and 
of  the  facts  shown  by  the  respective  noils  of  Manhattan  and  the 
Bronx,  and  intended  to  levy  the  assessments  accordingly.  The  ad- 
dition of  the  executor's  name  in  the  assessment  in  the  Browx  may 
therefore  be  treated  as  having  been  inserted  with  a  view  to  more  ac- 
curately describing  the  estate  on  account  of  which  the  executrix 
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was  assessed.  It  is  manifest  that  it  was  not  intended  as  an  assess- 
ment against  the  executor  aaid  trustee  Smith,  and  that  there  was 
not  double  taxation. 

There  is  no  merit  in  the  contention  that  the  assessment  is  ren- 
dered void  by  the  extra  "o"  in  the  surname  of  the  decedent.  That 
is  a  mere  clerical  error,  which  may  be  disregarded  as  not  prejudi- 
cial. McLean  v.  Horn  (Sup.)  17  N.  Y.  Supp.  119.;  People  ex  rel. 
U.  S.  Trust  Co,  V.  Parker  (Sup.)  21  N.  Y.  Supp.  704. 

The  remaituzif  question  is  whether,  on  account  of  the  city  of 
Greater  New  York  being  a  single  tax  district,  a  valid  tax  for  per- 
sonal property  may  be  imposed  in  any  borough  upon  a  nonresident 
of  the  borough^  who,  however,  resides  in  some  other  borough,  with- 
out waiver,  acquiescence,  or  estoppel  on  his  part.  I  am  of  opinion 
that  the  question  must  be  answered  in  the  negative.  If  all  the 
boroughs  were  in  a  single  county,  there  might  be  force  in  the  con- 
tention that  it  was  immaterial  in  which  borough  the  assessment 
was  levied,  but  such  is  not  the  case;  and  it  is  manifest  that  the 
Legislature  intended,  in  accordance  with  the  longrsettled  policy  of 
the  state,  to  a^ess  the  residents  of  each  county  in  that  county  for 
their  personal  property,  to  the  end  that  the  expenses  of  the  county 
government,  as  well  as  of  the  state  government,  might  be  properly 
defrayed.  As  tending  to  support  this  view,  we  find  that  the  Great- 
er New  York  charter  requires  that  there  shall  be  a  separate  assess- 
ment roll  in  each  of  the  boronglis  upon  which  the  residents  of  the 
borough  shall  be  assessed  for  their  personal  property.  Section  894, 
•c.  466,  p.  ^80,  Laws  1901.  We  also  imd  in  the  same  section  a  provi- 
sion for  transferring  an  assessment  erroneously  made  in  one  bor- 
ough against  a  resident  of  another  to  the  appropriate  assessment 
roll  in  the  borough  of  his  residence,  but  even  this  the  Legislature 
recognized  could  not  become  a  valid  tax  without  a  further  notice 
and  hearing.  It  is  quite  clear,  therefore,  I  think,  that,  for  the  pur- 
pose of  assessing  trust  property  where  the  executors  or  other  trus- 
tees reside  in  different  boroughs,  the  assessments  should  be  levied 
as  if  they  lived  in  different  tax  districts,  and  were  assessed  by  differ- 
ent boards  of  assessors.  It  follows,  therefore,  that  the  assessment 
sought  to  be  reviewed  is  valid  and  regular,  and  the  writ  should 
have  been  quashed. 

The  order  should  therefore  be  reversed,  with  $50  costs  and  dis- 
bursements, and  motion  granted,  with  $10  costs. 

PATTERSON  and  McLAUGHLIN,  JJ.,  concur.  INGRAHAM, 
J.,  dissents.  O'BRIEN,  P.  J.,  dissents  on  opinion  of  LEVEN- 
TRITT,  J. 
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BoiCE  V.  Mccormick  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department    July  7,  1905.) 
Action  tor  AocouNTiNG—FrNDino— Relation  of  Defendants  Inter  Skse— 

PBEJUDIOIAIi  BBBOB. 

In  an  action  for  an  accounting  under  a  contract  for  sharing  in  the  prof- 
Its  of  promoting  a  corporation,  where  the  undisputed  evidence  disclosed 
a  partnership  relation  as  to  defendants  inter  sese  In  the  contract  in  ques- 
tion, a  finding  and  jud^nent  that  one  of  the  defendants  had  no  interest 
in  the  contract  were  prejudicial  to  his  rights. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Hewitt  Boice  against  Henry  J.  McCormick  and  an- 
other. On  motion  by  defendant  McCormick  for  a  new  trial  on  ex- 
ceptions pursuant  to  Code  Civ.  Proc.  §  1001,  and  appeal  by  him 
from  an  interlocutory  judgment  directing  an  accounting.    Reversed. 

The  plaintiff  alleges,  among  other  things,  that  on  or  about  the  15th  day  of 
August,  1901,  he  made  an  agreement  with  the  defendant  Jones  to  co-operate 
with  him  to  bring  about  a  consolidation  of  the  gypsum  plaster  mine  and  mill 
properties  in  the  United  States,  and  to  furnish  certain  information  and  p^- 
form  certain  services  with  the  object  of  Inducing  the  leading  millowners  to 
contract  with  the  defendant  Jones  as  a  promoter  to  accomplish  the  consoli- 
dation, and  to  pay  him  ''promoting  and  legal  fees";  that  It  was  expressly 
agreed  '*that  the  profits  of  the  Joint  venture,  after  deduction  of  the  personal 
expenses  of  each  party,  should  be  equally  divided,  each  meanwhile  to  bear 
his  own  expenses";  that  the  plaintiff  performed  the  agreement  on  his  part, 
and  was  instrumental  in  procuring  the  execution  of  an  agreement  on  the 
part  of  the  corporation  of  which  he  was  president,  which  was  a  millowner, 
and  of  several  other  millowners  in  November,  1901,  with  the  defendants  Jones 
and  McCormick,  who  were  general  law  partners — ^sSCcGormldc,  however,  hav- 
ing had  no  interest  In  the  matter — to  take  over  the  property  of  the  subscribers 
thereto,  provided  that  the  owners  of  three-quarters  in  value  of  the  25  prop- 
erties sought  to  be  consolidated  should  also  subscribe  thereto ;  that  pursuant 
to  the  original  agreement  the  plaintiff  continued  to  render  services  in  obtain- 
ing signatures  of  other  millowners ;  that  on  the  27th  day  of  December.  1901* 
the  United  States  Gypsum  Company  was  Incorporated  pursuant  to  said  con- 
tract with  the  millowners  for  the  purpose  of  taking  over  their  properties: 
that  the  plaintiff  expended  In  traveling  expenses  more  than  $1,650;  that  the 
original  contract,  made  in  November,  was  modified  in  January,  1902,  the 
subscribers  and  new  corporation  thereby  waiving  the  failure  of  the  promoters 
to  secure  certain  properties  sought  to  be  consolidated,  and  waiving  their  fail- 
ure to  finance  the  company ;  that  in  view  of  these  waivers  it  was  agreed 
between  the  defendant  Jones  and  the  subscribers  and  the  new  company  that 
Jones,  Instead  of  receiving  the  amount  of  stock  and  bonds  specified  in  the 
agreement  made  in  November,  was  to  receive  for  his  services  such  sum  as  the 
advisory  committee  of  the  new  company  should  deem  the  same  reasonably 
worth;  that  said  committee,  with  knowledge  of  the  plaintiff's  claim  to  a 
one-half  interest  In  the  fees  to  be  paid  to  Jones,  fixed  the  value  of  the  services 
rendered  at  2.870  shares  of  preferred  and  2,130  shares  of  the  common  stock 
of  the  new  company  of  the  par  value  of  $100  each;  that  of  this  amount  143 
shares  of  the  preferred  and  815  shares  of  the  common  stodc  have  been  delivered 
to  Jones,  250  shares  of  the  preferred  stock  have  been  retained  in  the  treasury 
of  the  new  company  to  meet  expenses  which  Jones  agreed  to  defray,  and 
1,189  shares  of  preferred  and  815  shares  of  the  common  stock  were  deposited 
In  escrow  with  the  trust  company,  with  instructions  not  to  deliver  the  same 
to  the  defendant  Jones  until  after  the  12th  day  of  February,  1903,  and  that 
this  deposit  was  made  for  the  purpose  of  giving  the  defendant  time  to  arrive 
at  a  proper  settlement  with  Jones,  or  to  take  such  steps  as  he  might  deem 
advisable  to  enforce  his  rights;  that  the  plaintiff  has  fully  performed  the 
agreement  on  his  part,  and  that  the  defendant  Jones  refuses  to  account  or 
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to  pay  over  to  him  niB  share  of  the  profits  conslstliig  of  the  stock  receiyed 
and  to  be  received  from  the  new  company;  that  the  defendants  Jones  and 
McCormlck  have  threatened  to  take  possession  of  the  stock  deposited  with 
the  trust  company  in  escrow,  and  to  hold  or  dispose  of  the  same  tn  fraud 
of  or  to  the  exclusion  of  the  plaintiff's  rights  therein ;  that  Jones  "is  of  little 
pecuniary  Tesponsibility,  having  against  him  unpaid  judgments  of  record  in 
the  county  and  state  of  New  York/'  and  that  plaintiff  would  suffer  irreparable 
loss  and  damage  if  such  stock  were  surrendered  by  the  trust  company  to  the 
defendants  Jones  and  Mc€k>rmick,  or  either  of  them;  that  there  is  no  prop- 
erty "of  the  said  partnership  between  plaintiff  and  the  defendant  Jones"  except- 
ing said  stock  received  and  to  be  received  from  the  new  company  for  services 
in  performing  the  same,  and  that  "the  only  venture  and  business  of  said 
partnership,  as  hereinbefore  stated,  has  been  completely  transacted,  and  all 
the  gross  profits  thereof,  as  aforesaid,  have  been  turned  over  to  the  defendant 
Jones."  The  judgment  demanded  by  the  plaintiff  is  that  "the  said  partner- 
ship between  himself  and  the  defendant  Jones  be  adjudged  dissolved,  and 
an  accounting  taken  of  all  the  said  partnership  dealings  and  transactions," 
and  of  the  moneys  and  other  property  received  and  paid  or  otherwise  dis- 
posed of  by  the  parties  in  relation  thereto,  and  that  Jones  be  decreed  to  pay 
the  plaintiff  what  shall  appear  on  such  accounting  to  be  due  from  him,  "the 
plaintiff  being  rea<^  and  willing  to  pay  to  the  defendant  Jones  what,  if  any- 
thing, shall  appear  to  be  due"  to  him;  that  a  receiver  of  the  property  and 
effects  "of  the  partnership  between  the  plaintiff  and  the  defendant  Jones" 
be  appointed,  with  the  usual  powers  and  duties;  and  that  the  defendants 
be  directed  to  turn  over  to  the  receiver  all  of  said  stock  and  property  "of 
the  said  copartnership"  that  may  be  in  their  possession  or  under  their  con« 
trol,  and  that  the  defendants  be  enjoined  from  collecting  or  receiving  debts 
due  or  owing  "to  the  said  copartnership,  and  from  using  or  applying  any  of 
the  said  copartnership  funds  or  property  to  their  own  use,  until  further  order 
of  the  court" 

The  defendants  Jones  and  McCk)rmick  interposed  a  joint  answer,  substan- 
tially admitting  all  the  material  facts  alleged,  except  the  agreement  alleged 
to  have  been  made  between  the  plaintiff  and  defendant  Jones,  the  rendition 
of  the  services  thereunder,  and  that  McCk>rmick  has  no  interest  In  the  agree- 
ment and  has  no  Interest  in  the  stock,  and  alleging  that  they  are  entitled  to 
It  all  as  copartners.  . 

The  trust  company  admits  Its  possession  of  the  stock,  and  alleges  that  the 
same  was  delivered  to  it  on  the  12th  day  of  December,  1902,  to  hold  until 
February  12,  1906,  with  Instructions  to  deliver  the  same  at  the  expiration  of 
that  period  to  Jones  and  McCormlck ;  and  it  denies  knowledge  or  information 
sufQdent  to  form  a  belief  concerning  the  other  material  allegations,  and  sub- 
mits its  rights  to  the  court 

The  court  found  that  an  agreement  was  made  between  the  plaintiff  and  the 
defendant  Jones  to  share  the  proceeds  of  the  joint  venture  equally,  as  alleged, 
and  that  the  defendant  McCk)rmlck  was  not  Interested  therein,  as  alleged; 
that  plaintiff  fully  performed  said  contract ;  that  an  agreement  between  Jones 
and  McCormlck  and  certain  millowners  was  made  on  the  8th  day  of  Novem- 
ber, 1901,  as  alleged,  but  that  defendant  McCormlck  had  no  Interest  therein : 
that  the  same  was  modified  on  the  10th  day  of  January,  1902,  as  alleged; 
and  that  the  agreement  for  promoter's  fees  was  modified,  as  alleged;  that 
part  of  the  5,000  shares  of  stock  agreed  to  be  given  for  promoter's  fees  to 
Jones  as  alleged  has  been  delivered,  and  that  part  of  the  promotion  fees  were 
deposited  with  the  trust  company  as  alleged,  to  be  held,  however,  "in  escrow 
and  in  trust  for  plaintiff,  defendant  Jones,  and  defendant  McCormlck"  as 
their  interests  may  appear,  and  for  the  satisfaction  of  the  plaintiff's  claim, 
and  that  251  shares  of  preferred  and  500  shares  of  common  stock  had  not 
been  delivered;  tliat  the  installment  of  stock  paid  on  account  of  promotion 
fees  was,  with  the  consent  of  the  plaintiff,  "in  form"  paid  to  the  defendants 
"Jones  and  McCormlck  as  partners,"  but  that  plaintiff's  consent  was  given 
on  condition  that  the  new  company  retain  sufficient  of  the  stock  to  be  given 
as  promoter's  fees  to  satisfy  his  claim  "to  a  one-half  Interest  in  the  entire 
amount  of  such  fees" ;  that  the  joint  venture  "has  been  completely  transacted 
on  the  part  of  said  parties,"  and  that  the  stock  delivered  and  to  be  delivered 
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hj  the  Bo^  eompanj  ccmetftntM  the  receipts  of  Hbe  j^fat  ventare,  and  the* 
▼ftloe  tbeveof  exceeds  the  expenses  incfMTe<*  by  the  piAintlff,  but  that  it  is 
Impcesihle  wtthont  an  aeeoantlng  to  determine  the  expenses  {nenrred  by  the 
plaintiff  and  Jones,  which,  und^er  tb»  orlgtaal  agreement,  w«e«  to  be  first 
deducted,  and  that  Jones  has  refnsed  to  account.  As  eonelnsiens  o#  law  the 
court  found  that  the  5,000  shares  of  stock  delivered  aad  to  be*  delivered  hf 
the  new  company  constitutes  the  promotion  f^es  which^  under  the  orfgtnal 
agreement,  the  plaintiff  is  entitled  to  haTe  divided'  e^aHy  between  hteiself 
and  Jones  after  dedNictIng  their  respective  personal  expenses  of  i^e-  Joint 
venture ;  that  the  plaintiff  is  entitled  to  an  accounting'  for  the  purpose  of  as- 
certaining said  expenses ;  that  neither  BfcGermick  nor  Jones  and  BfeOrmielt 
as  partners,  nor  their  creditors,  have  any  interest  in  the  subjeet-mftttor  of 
the  action  inconsistent  with  the  plaintiff's  rights  aa  dtefilied  bjr  the-  decision ; 
that  ttie  stock  deposited  with  the  trust  company  was  deposited  primarfly  to 
satisfy  pro  tanto  the  plaintiiTs  claim  and  as  security  for  the  satisfaction  of 
any  Ju^^ent  in  his  favor  thereon,  and  that  the-  stock-  was*  held  by  the  tn»t 
company  until  delfvered  to  the  defendant  McCormick  as  reeefver,  he  having 
been  duly  appointed  receiver,  aa  prayed  tn  the  complaint,  pending  the  aeden, 
and  an  esctra  allowance  of  9500  is  award\Bd  the  plaintiff  agafisst  the  defendiants 
Jones  and  ItfeCormick,  to  be  includedl  in  the  final  Judgment,  andf  an  interloc- 
utory ^dgment  in  aecordanefr  therewith  and  conttnalaig  the  reeeivership  is 
awarded.  The  interlocutory  Judgment  itself  doea  not  foHow  tb»  deefsioii  in 
some  respects,  and  in  others  it  is  noit  anthorhied  thereby;  The  #eel^on  made 
no  award'  of  costs  except  the  extra  snowance^  of  |999 ;  but  the  interfeenHory 
Judgment  awards  costs  of  tile  action,  indndlng  the*  costs  of  the  receivership 
am)  of  &n  refinances  herein,  said  costs  to  be  tased  icfter  flnar  judlsment  herein* 
and  Included  tn  said  final  judgment,  "in  favor  of'  the  pftiintiff  and  agaiaet 
the  defendants  Jones  and  McGomrick;  and  an-  additional  allbwaace  of  five 
per  cent,  of  the  subjectHaiatter  involved ;  such  alfowance  nat  to  exceed  $8,0W ; 
and  it  contains  a  further  provision  that  upon  the  confirmation  of  the  refefee's 
report  the  plaintiff  shall  bo  entitledf  to  final  Judgment;  among  other  tilings;  fior 
the  costs  of  the  action,  including  the*  coats  of  the  r«ceiiverBhip>  and  o€  refep* 
enceov  and  an  additional  allowance  of  $500i  The  hiteriocntovy  Judgment  fur- 
ther Erects  that  the  receiver  ''pay  to  the  plaintiff  and  crediil  to  the*  defendant 
jMieS)  out  of  the  cash  held  by  him  as  sueh  reeeivet,  the  amount  of  theiv  per- 
sonal expenses,  respectively,  for  the  reimbursement  of  which  stock  was  sold 
by  said  receiver  as  directed'  by*  the  interlocutory  Jnd^ent  hereihi,  and 
Shan  deliver  to  the  plaintiff  so  much  of  the  cash  acd  stock  vemainlng  in  hia 
handh  aa  shall  be  necessary  In  order  to^  givo  to-  plaintiff  on^holf  of  the  amount 
of  the  stock  constituting  the  receipts  of  the  Joint  venture*  ♦  ♦  ♦  after 
deducting  the  amount  necessary  to  reteibnrae  the*  plaintiff  and  to  def^eiidaat 
Jones  the  amount  of  their  personal  expenses  in  said  Joint  veDAure'* ;  ttiat 
the  receiver  selH  some  or  all  of  the  stock  reeeftvad  tvom  the  trust  company, 
aa  maiy  be  necessary,  as  therein  provided^,  h>  rcimhuise  the  plal&tiff  for  hta 
expenaea:;  and  contains  conflicting  provisions  with  relbrenee  to  paying  the 
plaintiff  not  only  his  own  expenses,  hot  the  amount  of  the  personal  expenses 
of  Jones  as  well,  and  directing  that  Jones  be  credited)  with  the*  total  amount 
of  the  etxpenaes  of  both  and  other  proviatoBa  eoiicenilng  the  applfeation  of  the 
stock  and  adjtistment  of  thelir  peraoaal  expenses  betwem  them,  awl  proceeds 
upon  the  tiieoiry  that  Jones  is  to*  be  alleiEved  and  charged  upon,  the  theory  that 
he  is  interested  indivlduaUy  only  in  the  stock  whiah  lie  has-  rseslved  a»d  is 
to  receive,  and  should  account  therefor  taidfcvldaftUy,  and  that  the-  deiaidant 
Mc€onnick  has  no  interest  therein. 

Argu«i  before  O'BRIEN,  P.  J.,  and  PATTERSON,  INGRA- 
HAM,  and  LAUGHLIN,  JJ. 

Augustus  N.  Hand,  for  appeUaut. 
Richard  F*  Goldsborough,  for  pespondiciiti 

LAUGHLIN,  J.  If  the  decision  itself  couM  be  sustained,  the 
interlocutory  judgment  might  be  modified  to  conform  thereto  by 
eliminating  the  unauthorized  provisions  with  reference  to  a  sale  of 
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th«  stock  and  an  adjustmemt  of  the  peirsonal  expenses  between  the 
plaiatifl  and  Jones^  and'  the  dual  afward  ol  an  extra  allowance,  and 
by  adding^  a  provision  that  the  promotion  expenses  payable  tinder 
the  agreeOTent  oi  November  8,  1901,  ©trt  of  the  stock  that  was  to  be 
issued  to  Jones  and  McCormick,  should  also  be  deducted  before 
dtvision*,  and,  as  modified,  affintted.  We  are  of  opinion:,  ho.wever, 
that  the  decision  itself  is  not  sustained  bjr  the  evidence,  at  least  in 
so  far  as  itr  is  found  and  adjudged  that  the  defemdaaiit  McCormick 
had  no  interest  in  the  contract  to  which  he  was  a  party  as  a  member 
of  the  firm  of  J'ones;  8c  McCormick,  or  in  the  promotion  fees  receiv- 
ed for  the  services  rendered  therein  consisting  of  the  stock  in  ques- 
tion, Assmning  that  the  court  was  authorized  in  fending^  that  the 
plaintift',  by  virtue  of  his  agreement  with  the  defendant  Jones,  was 
entitled-  to  an  accounting  for  this  stock,  and  owned  a  half  interest 
therein:,  subject  to  dedtiction  before  division  of  the  personal  ex- 
penses of  the  defendant  Jones  and  himself,  still  the  undisputed 
evidence  shows  tharf:  the  other  half  interest  was  owned  by  the  de- 
fendants Jones  and  McCormick  as  partiwrs.  In  their  answer  the 
defendants  Jones  and  McCormick  united  in  clainiin|p  that  they  own- 
ed all!  of  the  stock,  the  fruits  of  the  promotion,  as  copartners.  The 
contract  which  resulted  in  the  payment  of  this  stock  by  the  con- 
solidaited  company  wais  made  in  their  names  as  copartners.  The 
evidence  slitows  that  both  rendered  services  in  the  matter.  Their 
claim  in»  their  answer,  their  attitude-  on  the  trial;,  as  disclosed  by 
the  record,  and  all  of  the*  evidence,  except  some  declarations  claim- 
ed to  have  been  made  by  the  defendant  Joroes,  but  denied!  by  him, 
are  inconsistent  with  their  being  interested  otherwise  than  as  part- 
ners. At  most  they  merely  claim  more  than  they  are  entitled  to — 
all,  when  their  interest  is  only  harlf.  It  is  quite  likely  that  the 
learned  court  did  not  intend  to  determine  finally  the  rights  of  Jones 
and  McCormick  as  between!  tkemselves^  as.  is  indicated  by  a  clause 
in  one  of  the  findings  of  fact  that  the  defendant  McCormick  had 
no  interest  tn  the  contract  between  the  plaintiflP  and*,  the  defendant 
Jones,  or  in  the  proceeds  thereof,  "unLcss  ia  the  interest  of  defend- 
ant Jones  theirein  subsequent  to  December,  1901."  This  was  based 
upon  evidence  {ndicatin-^  that  down  to  that  time  McCormick  had 
asserted  na  interest,  and'  the  defendant  Jcuies.  had  declared  that 
McCormick  had  n^  interest,  n£>twithiSjtandi]a.g  the  contract  in  the 
firm  naanci.  It  was,  o£  course,  proper  to  refrafin  from  taking  am  ac- 
counting- as  between  the  defendants  Jones  and  McCormick,,  but  it 
should  have  been  adjudged  that  the  interest  that  they  or  either  of 
them  had,  whatever  it  was,  whether  the  half  or  the  whole  promotion 
fees,  belonged  to  them  as  partners.  It  is  difficult  to  cojaiprehend 
Why  findam^  inconsistent  with  the  cliaiim  and  evidence  of  these  de- 
fendants^ and  quite  imma/terial)  to  the  plaintiff's  interests,  should 
have  been-  insisted  upon.  If,  as  the  plaintiff  d'aims,.  the  contract 
which  Jones  negptiated  with  him  was  that  he  was  to  receive  one- 
half  of  the  stock  and  bonds  received  as  promotion  fees,  it  was  im- 
material to  the  plaintifif  whetlier  the  coja.tiiact  was  made  witli  Jones* 
individtmlly  off  with  Jonies  representing  his  firm ;  and  it  was  im- 
material to-  the  plaintiff  whether  Jones  individually  should  receive 
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the  other  half,  or  whether  the  firm  of  Jones  &  McCormick  should 
receive  it  The  plaintiff,  however,  has  succeeded  in  obtaining  an 
erroneous  decision  which  might  bar  McCormick's  right  to  share  in 
the  stocks  or  moneys  received  by  Jones  which  the  latter  is  to  be 
permitted  to  retain.  We  intimated  upon. the  former  appeal  in- 
volving the  injunction  order  that  the  plaintiff  might  be  able  to  re- 
cover either  upon  the  theory  that  Jones  was  acting  individually  or 
representing  his  firm.  86  App.  Div.  613,  83  N.  Y.  Supp.  230.  Jones 
concedes  that  he  made  a  contract  with  the  plaintiff,  but  claims  that, 
while  the  plaintiff  was  informed  that  both  the  defendant  McCormick 
and  another  were  interested  with  him  in  the  consolidation,  the 
contract  was  made  by  himself  only,  and  it  differed  materially  from 
that  testified  to  by  the  plaintiff,  and  upon  which  the  recovery  has 
been  had.  Since,  however,  the  defendants  Jones  and  McCormick 
maintain  that  thejr  rights  were  as  indicated  in.  the  agreement  of 
November  8th,  namely,  that  they,  as  partners,  were  interested  in  the 
promotion  fees,  and  since  that  agreement,  according  to  the  plaintifFs 
testimony,  was  largely  the  result  of  his  efforts  acting  pursuant  to 
his  contract  with  the  defendant  Jones,  and  his  future  services  in 
furtherance  of  the  consolidation  were  rendered  with  full  knowledge 
of  his  claim  on  the  part  of  both  Jones  and  McCormick,  there  can 
be  no  doubt  but  that  the  original  contract  negotiated  by  Jones,  if 
to  the  effect  claimed  by  the  plaintiff,  would  be  binding  upon  the 
firm.  The  error  already  pointed  out,  therefore,  requires  a  new  trial. 
It  follows  that  the  interlocutory  judgment  should  be  reversed, 
and  the  motion  for  a  new  trial  granted,  with  costs  to  appellant  to 
abide  the  event.    All  concur. 


BOICB  y.  JONES  et  aL 

(Supreme  Oourt,  Appellate  Division,  First  Department    July  7,  190S.) 

1«  Appbai/— Rkvbssai.  ab  to  Oo-Pabtt. 

Where  an  interlocutory  judgment  erroneously  directed  an  accounting 
between  plaintiff  Individually  and  one  of  the  defendants  individually,  in- 
stead of  requiring  the  accounting  between  the  plaintiff  individually  and 
the  defendants  as  partners,  and  was  reversed  on  the  separate  motion  for 
new  trial  and  appeal  of  the  partner  who  was  adjudged  to  have  no  inter- 
est in  the  contract  in  question,  a  reversal  also  as  to  the  other  defendant 
was  necessitated,  regardless  of  the  merits  of  his  separate  motion  for  new 
trial  and  appeal,  it  being  the  same  judgment,  rendered  in  a  single  cause 
of  action,  on  the  same  trial  and  evidence. 

2.  Samib— Costs. 

The  fact  that  an  interlocutory  judgment  in  an  action  for  an  accounting 
erroneously  directed  an  accounting  between  plaintiff  individually  and  one 
of  the  defendants  individually,  instead  of  requiring  an  accounting  between 
plaintiff  individually  and  the  defendants  as  partners,  justified  an  appeal 
by  the  defendant  as  to  whom  the  accounting  was  directed,  entitling  him 
to  be  awarded  costs,  irrespective  of  the  merits  of  other  points  presented 
by  him. 

8.  Joint  Adtxrtubb— Aocountiho— Plbadiit  g  and  Pboov. 

Where  the  complaint  for  an  accounting  characterized  the  transaction  on 
which  the  action  was  based  as  a  Joint  venture  and  later  on  as  a  partner- 
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ship,  and  no  claim  was  made  of  a  general  partnership,  and  It  was  alleged 
that  the  Joint  venture  had  terminated,  proof  of  a  joint  venture  entitled 
the  plaintiff  to  an  accounting. 

^  Sahb— Equity  JuBisnionoN. 

Where  stock  and  bonds  of  a  corporation  were  received  as  the  fees  for 
the  promotion  of  a  corporation  by  one  of  the  parties  to  a  contract,  which 
made  another  equally  interested  in  the  venture  and  joint  owner  of  th<r 
property  after  deducting  the  respective  personal  expenses  of  the  parties 
equity  had  jurisdiction  to  direct  an  accounting  to  adjust  the  rights  of  the 
parties  under  the  contract  on  the  refusal  of  the  parQr  receiving  the  prop- 
erty to  distribute  It  according  to  the  contract  provisions. 

5.  Same. 

Where  certain  stock  and  bonds  of  a  corporation  were  received  as  fees 
for  the  promotion  of  a  corporation  for  pooling  the  property  of  certain  mills 
by  one  of  the  parties  to  a  contract  which  made  another  equally  interested 
in  the  venture  and  joint  owner  of  the  stock  and  bonds  after  deducting  the 
respective  personal  expenses  of  the  parties,  equity  was  not  necessarily  de- 
prived of  jurisdiction  of  an  action  for  an  accounting  between  the  parties 
because  the  plaintiff  was  a  mlllowner  himself,  and  concealed  from  other 
millowners  whose  mlUs  were  placed  in  the  pool  the  fact  that  he  was  In- 
terested In  the  commissions  to  be  received  by  the  ostensible  promoters 
until  after  the  new  company  had  agreed  to  pay  the  promoters  the  stock  and 
bonds  in  question  as  promotion  fees,  though  the  fact  should  weigh  with 
the  trial  court  in  determining  his  credibility  and  considering  the  merits  of 
his  case. 

6.  Corpobations—Promotebs— Right  to  Fees—Inconsistent  Claims. 

Where  an  undisclosed  promoter  of  a  corporation  organized  for  pooling 
certain  mills  was  made  a  trustee  of  the  corporation  by  the  selection  of  the 
owners  of  the  mills  pooled,  and  not  as  a  part  of  the  contract  for  promot- 
ing the  corporation,  his  presentation  of  a  claim  against  the  corporation 
for  services  and  disbursements  as  trustee  was  not  necessarily  inconsistent 
with  his  claim  for  participation  in  the  promotion  fees. 

7.  Same— ACTION  fob  Accounting— Necessaby  Pabty. 

W^here  certain  of  the  promoters  of  a  corporation  agreed  with  another 
person  merely  to  keep  an  account  of  the  profits  resulting  from  the  enter- 
prise, and  to  pay  him  a  sum  equal  to  30  per  cent,  of  the  net  profits  in 
bonds,  stock,  and  cash  as  the  promoters  in  the  arrangement  might  per- 
sonally receive  after  deducting  and  paying  to  him  a  sum  advanced  to  them 
by  him,  he  was  not  thereby  given  an  Interest  In  the  stodc  and  bonds  to  be 
received  for  promotion  fees,  so  as  to  make  him  a  necessary  party  to  an 
action  for  an  accounting  between  the  promoters. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Hewitt  Boice  against  Percival  S.  Jones  and  another. 
On  motion  by  defendant  Jones  for  a  new  trial  on  exceptions  pursu- 
ant to  Code  Civ.  Proc.  §  1001,  and  appeal  by  him  from  an  inter- 
locutory judgment  directing  an  accounting.     Reversed. 

See  83  N.  Y.  Supp.  230. 

Argued  before  O'BRIEN,  P.  J.,  and  PATTERSON,  INGRA- 
HAM,  and  LAUGHLIN,  JJ. 

Augustus  N.  Hand,  for  appellant. 
Richard  F.  Goldsborough,  for  respondent. 

LAUGHLIN,  J.  The  reversal  of  the  interlocutory  judgment  oir 
the  separate  motion  for  a  new  trial  and  appeal  of  the  defendant  Mc- 
Cormick,  argued  herewith  (94  N.  Y.  Supp.  892),  requires  a  reversal 
as  to  Jones  as  well,  regardless  of  the  merits  of  his  appeal.  It  is 
the  same  judgment  rendered  in  a  single  cause  of  action  on  the  same 
94  N.T.S.— 67 
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trial  and  evidence,  and  it  cannot  be  allowed  to  stand  as  an  adjudica- 
tion between  this  appellant  and  the  plaintiff  that  the  former  is  the 
owner  of  one  half  the  promotion  fees,  and  is  obliged  to  account  to 
the  latter  for  the  other  half,  and  at  the  same  time  a  decision  be 
made  on  the  separate  appeal  that  the  firm  of  Jones  &  McGormick 
owns  the  half  interest,  and  is  liable  to  account  to  the  plaintiff  for 
the  other  half,  if  there  be  any  liability  to  account  therefor.  City 
of  Buffalo  V.  D.,  L.  &  W.  R.  R.  Co.,  176  N.  Y.  308,  68  N.  E.  587; 
Altman  v.  Hofeller,  162  N.  Y.  498,  46  N.  E.  961 ;  Electric  Boat  Co. 
V.  Howey,  96  App.  Div.  410,  89  N.  Y.  Supp.  210.  It  is  necessary, 
however,  to  examine  the  merits  of  this  appeal,  at  least  for  the  pur- 
pose of  making  a  proper  award  of  costs.  I  think  it  quite  clear  that, 
aside  from  the  other  points,  Jones  was  justified  in  appealing  on  ac- 
count of  the  erroneous  decision  that  his  partner,  McCormick,  had 
no  interest  in  the  stock,  and  was  not  liable  to  account  therefor- 
Since  the  firm,  and  not  Jones,  owned  the  half  interest  in  the  stock 
for  which  Jones  has  been  required  to  account,  it  is  manifest  that  the 
firm,  and  not  Jones  individually,  should  account  therefor.  There- 
fore the  appeal  was  warranted  upon  that  ground  alone,  and  the  ap- 
pellant should  be  awarded  costs  regardless  of  the  merits  of  the 
other  points  presented.  It  is  urged,  however,  that  objections  have 
been  taken  by  the  appellant  and  presented  by  the  appeal  which 
should  dispose  of  the  issues.  It  is  therefore  proper  that  we  should 
consider  such  objections. 

The  appellant  contends  that  the  plaintiff  alleges  a  copartnership,, 
and  that,  since  his  evidence  only  discloses  a  joint  venture,  which 
is  all  that  has  been  found,  the  complaint  should  have  been  dis- 
missed, and  he  cites  as  authority  for  this  contention  Heye  v.  Til- 
ford,  2  App.  Div.  346,  37  N.  Y.  Supp.  751,  affirmed  154  N.  Y.  757,  49 
N.  E.  1098.  In  that  case  a  general  partnership  was  alleged,  and, 
this  being  shown,  and  there  being  some  evidence  of  a  joint  venture, 
it  was  held  that  a  recovery  upon  the  theory  of  a  joint  venture  would 
not  be  consistent  with  the  complaint.  The  parties  to  a  joint  ven- 
ture may  or  may  not  be  partners  inter  sese  (Arnold  v.  Angell,  62 
N.  Y.  508;  Marston  v.  Gould,  69  N.  Y.  220)  ;  but  where  property 
is  invested  or  money  is  expended,  and  property  in  which  the  par- 
ties are  jointly  interested  is  received,  so  that  an  accounting  is  re- 
quired to  adjust  their  rights,  a  suit  in  equity  will  lie  therefor  (Mars- 
ton  V.  Gould,  supra;  Weldon  v.  Brown,  89  App.  Div.  587,  85  N.  Y. 
Supp.  699).  Of  course,  where  a  defendant  is  brought  into  court  un- 
der allegations  of  a  general  partnership,  a  recovery  should  not  be 
permitted  on  proof  of  a  joint  venture  in  which  the  parties  were  not 
partners,  for  this  would  not  be  according  to  the  allegations  of  the 
pleading,  and  the  defendants  might  not  be  prepared  to  try  such  is- 
sue; but  here  the  facts  are  alleged,  and  early  in  the  complaint,  as 
^appears  in  the  statement  of  facts  in  our  opinion  in  the  other  case^ 
the  transaction  is  characterized  as  a  joint  venture,  and  later  on  as 
a  partnership.  In  these  circumstances  the  defendants  could  not  be 
misled.  No  general  partnership  was  claimed,  and  it  was  alleged 
that  the  joint  venture  had  terminated,  which  brought  the  case  di- 
rectly within  Marston  v.  Gould,  supra.    According  to  the  testi- 

Digitized  by  VjOOQIC 


Sup.    Ct.)  BOICE   V.  JONES.  899" 

mony  of  the  plaintiff,  he  and  the  defendant  Jones,  or  Jones  &  Mc- 
Cormick  if  Jones  represented  his  firm,  were  to  be  equally  interested! 
in  this  venture  and  joint  owners  of  the  stock  and  bonds  received 
as  the  promotion  fees,  and  to  divide  the  same  equally  after  deduct- 
ing their  respective  personal  expenses.  These  facts  give  equity 
jurisdiction. 

No  question  of  law  arising  on  the  record  has  been  brought  to  our 
attention  which  necessarily  precludes  a  recovery  in  this  action. 
There  is  evidence  indicating  the  plaintiff's  right  to  recover,  although- 
his  claim  cannot  impress  a  court  of  equity  favorably.  On  account 
of  being  a  millowner  himself,  her  concealed  from  many  other  mill- 
owners  and  others  interested  in  the  new  corporation  the  fact  that 
he  was  interested  in  the  commissions  to  be  received  by  Jones  or 
Jones  &  McCormick  until  after  the  new  company  had  agreed  to- 
pay  Jones  the  5,000  shares  of  stock  as  promotion  fees ;  and  in  the 
meantime  he  used  his  influence  with  his  fellow  millowners  to  bring 
about  this  consolidation,  leading  them  to  infer  that  his  interest  was 
only  the  same  as  theirs.  As  to  those  who  were  not  informed  of  his 
interest  in  the  promoter's  fees,  he  may  be  obliged  to  account  for 
what  he  receives.  As  we  observed  on  the  former  appeal  therein 
(86  App.  Div.  613,  83  N.  Y.  Supp.  230),  this  does  not  prevent  the 
maintenance  of  this  action.  It  should,  however,  weigh  with  the 
trial  court  in  determining  his  credibility  and  considering  the  merits 
of  his  case.  The  record  before  us  shows  that.  His  testimony  as 
to  the  agreement  is  corroborated  by  admissions  and  declarations 
made  by  Jones  and  testified  to  by  several  other  witnesses.  As  has 
been  stated,  although  the  original  contract  was  made  with  Jones, 
and  the  plaintiff  was  ignorant  of  the  fact  that  Jones  was  acting  for 
his  firm,  yet  the  plaintiff's  rights  attached  to  the  contract  of  No- 
vember 8th,  made  in  the  name  of  the  firm.  There  can  be  no  rea- 
sonable doubt  that  the  stock  delivered  and  to  be  delivered  by  the 
consolidated  company  was  awarded  to  the  defendant  Jones  or  to 
his  firm  by  virtue  of  the  contract  of  November  8,  1901,  and  with 
full  knowledge  of  the  plaintiff's  claim  to  a  one-half  interest  therein. 
The  promoters  had  undertaken,  among  other  things,  as  stated  in. 
the  findings,  to  finance  the  company.  They  experienced  difficulty 
in  accomplishing  this,  and  gave  up  the  effort,  and  agreed  that,  as  a 
substitute  for  the  compensation  provided  in  the  contract,  they 
would  accept  whatever  the  advisory  committee  of  the  new  corpora- 
tion deemed  the  services  reasonably  worth.  Pursuant  to  that  sug- 
gestion, the  award  of  the  5,000  shares  of  stock  was  made.  If  the 
plaintiff  establishes  the  original  agreement  with  Jones,  which  was 
made  before  it  was  known  what  agreement  for  compensation  could 
be  made  with  the  millowners,  it  would  seem  that  his  rights  would 
attach  to  the  stock  delivered  and  to  be  delivered  by  the  new  com- 
pany in  adjustment  of  the  services  thus  performed,  if  nothing  in- 
tervened to  waive  or  cut  off  such  right.  There  is  evidence  indicat- 
ing that  the  plaintiff  abandoned  his  efforts,  and  that  the  enterprise 
was  thereafter  consummated  without  his  assistance,  which  would 
disentitle  him  to  share  in  the  stock  (Parks  v.  Gates,  84  App.  Div. 
534,  82  N.  Y.  Supp.  1070) ;    but  this  is  controverte4ij^,5r^^4j0(^[e 
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mony,  which  is  corroborated.  The  agreement  of  November  8, 1901, 
which  fixes  the  amount  of  stock  and  bonds  which  Jones  and  Mc- 
Cormick  were  to  receive  for  their  services  as  promoters,  provided 
that  out  of  their  compensation  should  be  first  paid  by  the  com- 
pany certain  expenses,  including  the  expenses  and  services  of  trus- 
tees, who  were  to  appraise  the  different  properties  that  were  to  be 
taken  over  by  the  new  company.  The  plaintiff  was  made  one  of 
these  trustees,  but  that  was  not  part  of  the  original  agreement,  nor 
did  the  defendants  bring  it  about.  He  was  selected  by  the  owners. 
He  presented  a  claim  against  the  new  company  for  $40,446  for 
services  and  disbursements  as  trustee.  It  is  claimed  that  this  is  in- 
consistent with  his  claim  as  now^  made.  It  is  not  necessarily  in- 
consistent therewith,  but  it  would  seem  to  be  some  indication  that 
he  perhaps  had  abandoned  his  claim  to  participate  in  the  stock  and 
bonds  received  by  Jones,  or  that  his  interest  therein  was  as  claimed 
by  Jones,  rather  than  as  testified  to  by  himself,  for,  if  allowed,  it 
may  materially  reduce  the  amount  that  Jones  was  to  receive. 

The  appellant  contends  that  one  Charles  B.  Brown  is  a  neces- 
sary party  to  the  determination  of  the  questions  involved  in  this 
action.  Brown  was  a  witness  upon  the  trial.  He  testified  that  he 
had  an  agreement  with  Jones  and  McCormick  for  30  per  cent,  of 
the  promotion  fees,  which  was  reduced  to  writing  on  the  31st  day 
of  August,  1901,  but  had  been  made  verbally  two  or  three  months 
before.  The  agreement  on  the  part  of  Jones  and  McCormick  was 
merely  to  keep  an  account  of  the  profits  resulting  to  them  from  the 
consolidated  agreement  of  November  8th,  "and  to  pay  said  Brown 
a  sum  equal  to  thirty  per  cent,  of  all  such  net  profits  in  bonds, 
stock,  and  cash,  as  they  may  personally  receive  thereunder,"  after 
deducting  and  paying  to  Brown  $2,500  advanced  to  them  by  him. 
This  did  not  give  Brown  an  interest  in  the  stock.  It  was  merely 
an  agreement  for  compensation,  to  be  measured  by  a  percentage  of 
the  profits.  We  conclude,  therefore,  that  the  record  presents  no 
insuperable  bar  to  a  recovery  by  the  plaintiff. 

It  follows,  therefore,  that  the  interlocutory  judgment  should  be 
reversed,  and  the  motion  for  a  new  trial  granted,  with  costs  to  ap- 
pellant to  abide  the  event.    All  concur ;  PATTERSON,  J.,  in  result. 


(46  Misc.  Rep.  332.) 

SLATER  V.  SLATER  et  al. 

(Supreme  Court,  Special  Term,  New  York  County.    February,  1905.) 

L  Contract— Considebation—Perfoejcance  of  Legal  Duty. 

Testator  devised  the  residue  of  his  estate  to  his  widow,  son,  and  brother 
as  executors,  In  trust,  to  pay  to  the  widow  the  balance  of  the  rents  and 
profits  In  lieu  of  dower,  together  with  a  portion  of  the  Income  from  cer- 
tain Investments,  for  her  own  use  and  the  support  of  his  son  and  daughter, 
the  Income  being  given  to  her  absolutely  to  use  as  she  might  deem  best, 
without  any  liability  to  account,  and  expressed  a  wish  that  the  partner- 
ship business  between  himself  and  brother  should  be  continued  for  the 
benefit  of  the  estate.  The  Court  of  Appeals  decided  that  on  sale  of  the 
good  will  of  the  hrm  the  purchaser  would  obtain  the  exclusive  right  to 
use  the  firm  name,  and,  pending  sale  of  the  business,  a  compromise  of  the 
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differences  between  the  estate  and  the  surviving  partner,  who  had  resigned 
as  executor,  was  effected  and  reduced  to  writing,  and  called  the  **8tore" 
agreement  The  son  refused  to  sign  the  same  as  executor,  unless  a  writ- 
ing called  the  '^family"  agreement  was  also  executed,  by  which  he  and  his 
Bister  were  to  receive  a  definite  share  in  the  estate.  The  latter  agreement 
was  executed  by  his  mother  under  protest,  and  repudiated  by  his  sister, 
whereupon  the  son  signed  the  store  agreement.  The  mother  sued  to  set 
aside  the  family  agreement,  and  it  appeared  that  the  consideration  there- 
for was  a  signature  of  the  son  to  the  store  agreement  Held  that,  whether 
the  agreement  was  advantageous  to  the  estate  or  not,  it  was  the  duty  of 
the  son  to  sign  the  store  agreement  as  executor,  and  he  could  not  exact 
from  his  mother  any  consideration  for  an  act  which  as  executor  he  was 
bound  to  perform. 

2.  WiiJ/— GoNSTBUCTiON— Precatobt  Tebmb— Enfobobable  Intebest. 

Where  testator  left  the  Income  of  his  estate  to  his  widow  absolutely,  to 
use  and  apply  as  she  might  deem  best,  with  a  desire  that  the  mother  would 
support,  educate,  and  maintain  his  children  therefrom,  no  Interest  was 
created  in  such  income,  enforceable  on  the  son's  part,  under  which  a  cer- 
tain definite  share  of  his  father's  estate  could  be  set  apart  to  him. 

Action  by  Cecilia  L.  Slater,  executrix,  against  John  J.  Slater  and 
another,  to  set  aside  a  written  assignment  of  the  income  of  testa- 
tor's estate  bequeathed  to  plaintiff.    Judgment  for  plaintiff. 

See  80  N.  Y.  Supp.  363;  90  N.  Y.  Supp.  1114;  91  N.  Y.  Supp.  269. 

John  L.  Lindsay  (Roger  Foster,  of  counsel),  for  plaintiff. 
Shearman  &  Sterling  (John  A.  Garver,  of  counsel),  for  defend- 
ants. 

DOWLING,  J.  John  Slater  and  James  Slater,  brothers,  for  up- 
ward of  40  years  had  been  partners  in  the  retail  shoe  business  on 
and  near  Broadway,  in  this  city,  conducting  a  large  and  profitable 
business,  which  at  the  time  of  John  Slater's  death,  on  June  23,  1901, 
was  earning  an  approximate  annual  profit  of  $30,000.  He  left  him 
surviving  a  widow,  the  plaintiff,  and  his  son  and  daughter,  the 
defendants  herein.  His  will  was  duly  admitted  to  probate  July  2, 
1901,  and  contained,  among  other  provisions,  the  following: 

"Third :  I  give,  devise  and  bequeath  unto  my  executrix  and  executors  here- 
inafter named,  or  the  survivor  of  them,  or  the  person  or  persons  who  may  be 
appointed  or  qualify  as  such  in  their  places  or  stead,  all  the  rest,  residue  and 
remainder  of  my  property,  real  and  personal,  and  wheresoever  situated.  In 
trust,  however,  and  to  and  for  the  uses  and  purposes  hereinafter  named,  viz., 

•  ♦  ♦  *lst  To  pay  over  to  my  beloved  wife  during  her  natural  life  abso- 
lutely, and  in  her  lieu  and  full  satisfaction  of  her  dower  right  in  my  real 
estate,  the  balance  of  the  said  rents,  issues  and  profits  arising  from  my  real 
estate ;  also  from  said  investments  and  all  other  sources  for  her  own  use  and 
to  enable  her  to  support,  educate  and  maintain  our  children.'  after  deducting, 
however,  therefrom  the  several  sums  of  money  as  provided  for  hereinafter 
to  be  paid  to  my  three  sisters.  My  said  wife  is  not  to  be  liable  to  account 
in  any  manner  or  in  any  court  for  the  use  or  application  of  the  moneys  which 
she  may  receive  under  this  subdivision  of  this  ''third"  clause  and  the  same 
are  given  to  her  absolutely  to  use  and  apply  as  she  may  deem  best  and  proper.' 

•  ♦  ♦  Fifth.  It  is  my  will  and  desire,  but  I  do  not  so  direct,  that  the  busi- 
ness now  carried  on  by  my  brother,  James,  and  myself  as  copartners  be  con- 
tinued for  the  benefit  of  my  estate  so  long  as  it  may  be  practicable  and  profit- 
able so  to  do." 

The  widow  of  decedent,  his  son,  and  James  Slater  were  the  ex- 
ecutors named  in  said  will,  and  duly  qualified  as  such.    Dissensions 
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arose  between  James  Slater,  the  surviving  partner,  and  the  estate 
of  his  brother,  and  litigation  ensued,  which  was  finally  settled  by  a 
decision  of  the  Court  of  Appeals  (Slater  v.  Slater,  175  N.  Y.  143,  67 
N.  E.  224,  61  L.  R.  A.  796,  96  Am.  St.  Rep.  605)  holding  that  the 
right  to  use  the  firm  name  did  not  go  to  the  surviving  partner,  but 
was  an  asset  of  the  firm,  to  be  disposed  of  for  the  partnership  bene- 
fit, and  that  the  purchaser  of  the  firm  assets  would  also  obtain  the 
good  will  of  the  firm,  and  this  included,  even  as  against  the  surviv- 
ing partner,  the  exclusive  right  to  use  the  name  under  which  the 
firm  did  business.  Accordingly,  a  sale  of  the  business,  stock,  and 
good  will  of  the  firm  of  J.  &  J.  Slater  was  advertised  for  sale  under 
the  direction  of  the  court,  any  party  to  the  action  being  at  liberty 
to  purchase  at  said  sale,  this  including  the  defendant  herein,  John 
J.  Slater.  The  sale  was  adjourned  from  time  to  time  while  nego- 
tiations were  progressing  between  the  estate  and  James  Slater  for 
an  amicable  settlement.  Meantime  defendant  John  J.  Slater  had 
been  conferring  with  Mrs.  Cardeza,  a  wealthy  lady  and  a  friend  of 
his  family  of  long  standing,  relative  to  inducing  her  to  furnish  suffi- 
cient funds  to  buy  in  the  business  for  the  estate,  or  for  the  estate 
and  herself  in  partnership,  the  estate  being  without  funds  with 
which  to  either  buy  in  the  business  or  protect  itself  from  a  sale  at 
a  low  price  to  an  outsider  or  to  James  Slater.  James  Slater  resign- 
ed as  an  executor,  leaving  mother  and  son  the  sole  acting  executors 
of  the  John  Slater  estate. 

Concurrently  with  the  disputes  between  James  Slater  and  the 
John  Slater  estate,  dissensions  had  arisen  between  John  J.  Slater 
and  his  mother.  The  son  had  been  steadily  discriminated  against 
by  his  mother  in  favor  of  his  sister;  she  had  given  him  but  little 
money,  even  though  he  was  a  chronic  invaUd,  and  was  dependent 
for  most  of  his  support  and  that  of  his  wife  upon  the  bounty  of  a 
stranger  in  blood;  his  sister  was  hostile  to  him;  the  mother  re- 
fused to  answer  her  son's  letters,  and  her  mind  had  been  poisoned 
against  him  by  absurd  or  malicious  stories ;  even  his  physical  dis- 
tress was  used  as  a  means  of  attack  upon  him.  As  a  result  of  these 
conditions,  John  J.  Slater  was  continually  insisting  on  his  demands 
for  one-third  of  the  income  of  his  father's  estate,  which  he  had  called 
for  from  his  father's  death.  This  his  mother  refused  to  give  him, 
and  he  has  received  but  little  money  from  her.  When  he  found 
himself  debarred  from  seeing  his  mother,  because  of  her  absence 
from  home  under  assumed  names,  he  insisted  still  more  strenuously 
on  some  written  acknowledgment  of  what  he  deemed  his  right  to 
one-third. 

With  this  contest  still  undecided,  a  compromise  of  the  differences 
between  James  Slater  and  the  estate  of  John  Slater  had*  been 
brought  about  by  the  attorneys  by  which  a  corporation  was  to  be 
organized  to  take  over  the  business  of  J.  &  J.  Slater,  wherein  James 
Slater  was  to  take  stock  for  his  interest,  and  the  John  Slater  estate 
was  to  have  an  interest  continued  in  the  business,  receiving  $25,000 
in  cash  and  $25,000  (one-fourth)  of  the  stock  of  the  new  company. 
This  settlement  was  not  satisfactory  to  any  of  the  John  Slater  heirs, 
but  was  finally  accepted  by  them  verbally  as  being  the  best  procur- 
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able  under  the  conditions.  This  agreement  was  reduced  to  writing, 
and  is  hereinafter  called  the  "store"  agreement.  On  January  6, 
1904,  it  was  submitted  to  the  Slater  heirs  at  their  counsel's  office,  • 
but,  while  accepted,  was  not  then  signed,  John  J.  Slater  first  desir- 
ing the  reduction  to  writing  of  his  mother's  admission  of  his  share 
of  his  father's  estatej^and  declining  to  sign  the  store  agreement  un- 
til that  was  done.  Mrs.  Cardeza  in  the  interim  had  refused  to  ad- 
vance any  money  to  help  the  estate  buy  the  business  until  John  J. 
Slater  had  been  g^ven  a  written  assignment  of  his  share  in  the  fath- 
er's estate,  and  was  able,  ready,  and  willing  to  buy  the  business  for 
herself.  Mrs.  Slater  had  also  made  her  son,  through  an  attorney, 
an  offer  to  allow  him  25  per  cent,  of  the  entire  net  income  of  the 
estate  from  all  sources.  The  sale  was  advertised  to  take  place  on 
January  7,  1904. 

The  store  agreement  still  remaining  unsigned,  it  not  being  pos- 
sible to  make  it  eflFective  without  the  signature  of  John  J.  Slater, 
as  executor  of  his  father's  estate,  and  he  refusing  to  affix  the  same 
until  he  had  a  written  assignment  of  a  one-third  share  of  the  income 
from  the  estate,  the  attorneys  prepared  a  tentative  agreement,  as- 
signing a  percentage  of  the  total  net  income  of  the  John  Slater 
estate  to  the  son  and  daughter.  This  was  the  assignment,  the 
subject  of  this  suit,  except  that  the  amount  was  left  blank.  In  its 
completed  form  it  will  be  referred  to  as  the  "family"  agreement. 
On  January  6th  John  J.  Slater  refused  to  sign  the  store  agreement 
unless  the  family  agreement  was  signed  with  33J4  per  cent,  in- 
serted as  the  share  both  of  his  sister  and  of  himself.  On  January 
7th,  the  day  of  the  sale,  he  refused  to  sign  the  store  agreement  un- 
less the  family  agreement  gave  him  and  his  sister  29  per  cent,  each, 
that  being  the  mean  between  the  25  per  cent.  oflFered  by  his  mother 
and  the  33J^  per  cent,  demanded  by  him.  With  James  Slater  and 
\f  rs.  Cardeza  at  the  store,  prepared  to  buy,  and  a  number  of  other 
persons  present  to  attend  the  sale,  with  the  estate  without  money 
to  buy  the  business  in,  and  her  son  refusing  to  sign  the  only  possi- 
ble settlement — ^the  store  agreement — the  plaintiff  finally  yielded, 
and  on  the  morning  of  the  7th  signed  the  family  agreement,  still 
protesting  against  it,  and  asking  her  attorney's  advice,  even  as 
she  signed  it,  whether  she  could  not  set  it  aside.  The  family  agree- 
ment was  taken  to  the  store,  and,  upon  receiving  the  same,  John 
J.  Slater,  as  executor  of  his  father's  estate,  signed  the  store  agree- 
ment. The  sale  was  thereupon  adjourned  until  January  14th,  and 
in  the  interim  the  corporation  was  organized,  and  on  that  date  took 
over  the  business,  which  has  since  continued  under  the  terms  of  the 
store  agreement.  The  daughter  repudiates  the  family  agreement, 
and  does  not  claim  under  it. 

The  only  considerations  that  can  be  urged  to  support  the  family 
agreement  are  (a)  the  natural  love  and  affection  accompanying  the 
relationship  of  mother  and  son ;  (b)  the  rights,  if  any,  legal  or  moral, 
which  John  J.  Slater  had  under  his  father's  will  to  a  share  of  the 
income  of  the  latter's  estate ;  (c)  the  signing  by  John  J.  Slater  of 
the  store  agreement. 
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As  to  (a),  it  is  sufficient  to  say  that  there  is  no  evidence  of  the 
existence  of  any  such  feeling,  and  it  is  contradicted  by  the  evi- 
dence of  the  state  of  feelings  existing  between  mother  and  son, 
as  well  as  by  the  mother's  refusal  to  sign  any  paper  recognizing 
her  son's  rights  until  under  the  pressure  of  her  son  s  refusal  to  sign 
the  store  agreement. 

As  to  (b),  either  John  J.  Slater  had  a  right,  under  the  provisions 
of  his  father's  will,  to  some  definite  or  certain  part,  large  or  small^ 
of  the  income  from  his  father's  estate,  or  he  had  none.  The  provi- 
sions of  the  will  in  respect  to  the  income  have  already  been  set  forth- 
While  there  is  the  expression  of  a  wish,  or  desire,  or  hope  on  de- 
cedent's part  that  his  widow  would  support,  educate,  and  maintain 
his  children  from  the  income  of  his  estate,  the  will  is  not  even 
precatory  in  terms,  and  further  provides  that  the  net  income  is 
given  to  the  widow  absolutely,  to  use  and  apply  as  she  might  deem 
best  and  proper,  without  any  liability  to  account  in  any  manner  for 
her  disposition  thereof.  This,  in  my  opinion,  removes  the  case 
from  any  of  those  where  precatory  terms  have  been  held  to  create 
an  enforceable  interest,  or  where  a  charge  or  trust  has  been  held 
to  exist  subject  to  which  the  estate  passed.  In  the  case  of  Collister 
V.  Fassitt,  163  N.  Y.  281,  57  N.  E.  490,  79  Am.  St.  Rep.  586,  upon 
which  so  much  stress  is  laid  by  both  sides,  there  was  an  absolute 
direction  to  the  wife  to  use  so  much  of  the  estate  as  she  might  in 
her  discretion,  from  time  to  time,  think  best  to  use  for  the  support 
and  benefit  of  testator's  niece,  and  the  decision  is  based  on  the  sur- 
rounding circumstances  of  the  case,  as  well  as  on  the  entire  scheme 
of  distribution  created  by  the  jvill  itself,  the  court  distinguishing 
that  from  other  cases,  and  quoting  approvingly  the  saying  ihat 
"no  will  has  a  brother."  Id.,  page  286  of  163  N.  Y.,  page  491  of 
67  N.  E.  (79  Am.  St.  Rep.  686).  Believing  that  no  legal  duty  ex- 
isted on  the  plaintiff's  part,  enforceable  on  her  son's  behalf,  to  set 
apart  any  definite  share  of  his  father's  estate  for  him,  I  find  such 
alleged  consideration  cannot  be  supported.  If  the  son  had  any 
right,  it  could  be  established  in  an  appropriate  action;  he  could 
not  create  it  by  compulsion. 

There  remains,  then,  only  the  third  consideration  (c).  James 
Slater  stood  ready  and  able  to  buy  the  business  on  January  7th; 
so  did  Mrs.  Cardeza,  who  refused  to  buy  for  or  with  the  estate 
unless  the  son  was  provided  for  by  a  written  agreement  from  his 
mother;  the  estate  had  no  funds  sufficient  to  purchase  the  store; 
all  the  parties  had  agreed  that  the  store  agreement  was  the  only 
hope  for  the  retention  by  the  estate  of  any  interest  in  the  business. 
John  J.  Slater's  signature  as  executor  was  required  to  effect  a  set- 
tlement with  James  Slater,  and  he  refused  to  sign  until  his  mother 
executed  the  assignment  in  suit.  It  clearly  appears  as  in  the  minds 
of  all  the  parties  that  the  real  consideration  for  the  mother's  family 
agreement  was  to  be  the  son's  signing  the  store  agreement.  The 
latter  was  either  advantageous  or  disadvantageous  to  the  estate. 
If  disadvantageous,  John  J.  Slater  had  no  right  to  injure  the  estate 
\vl.creof  he  was  executor  in  order  to  benefit  himself  personally, 
and  should  never  have  signed  the  store  agreement,  nor  can  he  be 
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permitted  to  derive  any  advantage  therefrom.  If  advantageous,  it 
was  his  duty  as  executor  (in  pursuance  of  the  expression  of  desire 
in  his  father's  will  that  the  interest  of  the  estate  in  the  business 
be  continued)  to  sign  the  store  agreement  promptly  and  without 
other  considerations.  He  could  not  equitably  exact  from  his  moth- 
er some  consideration  for  doing  what  it  was  his  duty  as  executor 
to  do.  Judgment  for  plaintiff,  with  costs,  against  defendant  John 
J.  Slater. 

Judgment  for  plaintiff,  with  costs. 


LEVY  V.  POPPER. 

(Supreme  Court,  Appellate  Division,  First  Department    Jaly  7,  190S.) 

Limitation  of  Actions— New  Pbomisb— Evidence— Sufficienct  of. 

Code  Civ.  Proc.  §  395,  provides  that  an  acknowledgment  or  promise  con- 
tained in  a  writing  signed  by  the  party  to  be  charged  thereby  is  the  only 
competent  evidence  of  a  new  or  continuing  contract  whereby  to  take  a 
case  out  of  the  operation  of  the  statute  of  limitations.  Plaintiff's  firm, 
stockbrokers,  bought  and  paid  for  certain  stock  for  defendant  at  his  re- 
quest, immediately  sending  him  notice  thereof  and  a  statement  of  the 
amount  due,  which  statement  was  retained  without  objection.  In  response 
to  certain  letters  written  him  about  10  years  after  the  purchase  of  the 
stock,  requesting  payment  therefor  and  not  calling  for  margins,  defendant 
wrote  the  firm,  acknowledging  receipt  of  the  letters,  stating  that  he  had 
intended  calling  regarding  his  account,  assuring  them  that  he  would  pay 
every  dollar  he  owed  them  within  a  short  time,  and  that  as  soon  as  a 
certain  transaction  was  closed  up  they  would  "hear  from  him  substan- 
tially." Held,  that  the  letter  constituted  a  new  promise  within  the  mean- 
ing of  the  statute. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Lazarus  Levy  against  Simon  Popper.  From  a  judg- 
ment dismissing  the  complaint  and  from  an  order  denying  his  mo- 
tion for  new  trial,  plaintiff  appeals.    Reversed. 

Argued  before  O'BRIEN,  P.  J.,  and  HATCH,  McLAUGHLIN, 
PATTERSON,  and  INGRAHAM,  JJ. 

F.  Spiegelberg,  for  appellant. 
C.  F.  Williams,  for  respondent, 

PATTERSON,  J.  The  plaintiff  is  the  surviving  partner  of  the 
firm  of  Levy  &  Co.,  stockbrokers  in  the  city  of  New  York.  On  the 
23d  of  September,  1889,  that  firm  bought  100  shares  of  the  An- 
niston  Land  Company  stock  for  the  defendant,  and  paid  therefor 
the  sum  of  $6,725.  Immediately  after  the  purchase  the  plaintiff 
forwarded  to  the  defendant  a  notice  thereof  and  a  statement  of  the 
amount  due,  which  statement  was  retained  without  objection.  It 
is  alleged  in  the  complaint  that  on  or  about  the  28th  of  August, 
1899,  in  consideration  of  the  foregoing  facts,  the  defendant  prom- 
ised in  writing  to  pay  such  indebtedness,  but  has  failed  to  do  so. 
The  defendant,  in  his  answer,  admits  that  the  statement  of  amount 
claimed  to  be  due  the  plaintiff  was  sent  him  at  about  the  23d  of 
September,  1889,  and  sets  up  the  six-years  statute  of  limitations. 
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On  the  trial  of  the  case  facts  were  stipulated,  and,  among  others, 
that  on  or  about  the  23d  of  September,  1889,  the  defendant  request- 
ed L.  Levy  &  Co.  to  buy  for  his  account  100  shares  of  the 
capital  stock  of  the  Anniston  Land  Company,  which  order  was 
duly  executed,  and  L.  Levy  &  Co.  paid  $6,725  therefor;  that  imme- 
diately afterwards  the  plaintiff's  firm  forwarded  a  notice  and  a 
statement  of  the  amount  due,  which  the  defendant  retained  with- 
out objection,  and  thereafter  like  statements  of  the  amount  due 
were  sent  to  the  defendant  up  to  and  including  the  1st  day  of 
July,  1891,  which  he  likewise  retained  without  objection;  that  on 
November  7,  1901,  the  plaintiff  forwarded  to  the  defendant  a  copy 
of  his  account,  containing  the  plaintiff's  claim  arising  out  of  the 
purchase  of  the  Anniston  Land  Company  stock;  that  on  July  15, 
1902,  the  plaintiff,  after  notice  mailed  to  the  defendant,  caused  the 
100  shares  of  the  Anniston  Land  Company  stock  to  be  sold  at 
public  auction,  and  the  stock  was  struck  down  to  the  highest 
bidder  for  the  sum  of  $1,525,  which  amount  was  credited  to  the  de- 
fendant ;  that  on  January  17, 1902,  demand  was  made  by  the  plaintiff 
on  the  defendant  for  the  balance  due,  and  no  payment  was  made. 
The  defendant  offered  no  proof,  but  the  plaintiff  introduced  in  evi- 
dence tiiree  letters,  one  dated  August  24,  1899,  referring  to  the 
indebtedness  for  the  100  shares  of  the  Anniston  Land  Company 
stock,  held  by  his  firm  for  Popper,  and  asking  if  it  would  not 
be  well  to  settle  up  some  of  his  indebtedness  if  not  all.  Also  an- 
other letter,  dated  August  30, 1899,  as  follows : 

"Mr.  Simon  Papper — Dear  Sir:  Not  having  received  a  reply  to  our  letter, 
we  suppose  you  were  either  out  of  town  or  did  not  receive  same,  therefore  we 
register  this  one,  and  expect  to  hear  from  you  very  soon  in  answer  to  same.'* 

The  third  letter,  written  by  the  defendant,  is  as  follows: 

"August  31,  1899.  Mess.  L.  Levy  &  CJo. — Dear  Sirs :  I  reed,  your  two  let- 
ters In  due  time.  I  expected  to  call  on  you  regarding  my  %  this  week  which 
is  the  reason  of  my  not  answering  your  first.  It  is  a  fact  I  made  a  good 
deal  of  money — but  I  had  lots  of  old  affairs  to  settle  up.  You  may  rest  as- 
sured that  I  will  pay  you  every  dollar  I  owe  you  within  a  short  time.  I  am 
largely  interested  in  a  transaction  at  present;  when  that  Is  closed  up  you 
will  surely  hear  from  me  substantially.    Yours  very  truly,  Simon  Popper." 

This  last  letter  contains  an  acknowledgment  of  the  debt,  and  a 
promise  to  pay  it,  and  constitutes  a  new  promise  within  the  mean- 
ing of  the  statute.  Section  395  of  the  Code  of  Civil  Procedure  pro- 
vides that  an  acknowledgment  or  promise  contained  in  a  writing 
signed  by  the  party  to  be  charged  thereby  is  the  only  competent 
evidence  of  a  new  or  continuing  contract  whereby  to  take  a  case 
out  of  the  operation  of  this  title.  Benedict  v.  Slocum,  95  App.  Div. 
602,  88  N.  Y.  Supp.  1052 ;  Crandall  v.  Moston,  42  App.  Div.  629,  59 
N.  Y.  Supp.  146.  The  case  is  quite  different  from  Connecticut  Trust 
Co.  V.  Wead,  172  N.  Y.  497,  65  N.  E.  261,  92  Am.  St.  Rep.  756. 
There  is  no  question  of  stock  bought  on  margin  or  of  a  general  ac- 
count. The  letters  of  the  plaintiff  to  the  defendant  do  not  call  for 
margin.  From  the  facts  stipulated,  there  can  be  no  other  inference 
than  that  the  claim  of  the  plaintiff'  is  upon  a  simple  transaction  of 
the  purchase  of  stock,  the  plaintiff's  firm  paying  the  money  for  it 
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and  the  whole  of  it.  A  demand  upon  the  defendant  is  shown,  as 
are  also  his  refusal  or  neglect  to  comply  with  that  demand,  the  run- 
ning of  the  six-years  statute,  and  a  subsequent  sufficient  writing 
signed  by  the  defendant  by  which  he  made  a. new  promise  to  pay 
what  he  owed  the  plaintiff  upon  the  only  transaction  appearing  in 
the  case. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  appellant  to  abide  the  event.    All  concur. 


BUFFALO  LOAN,  TRUST  &  SAFE  DEPOSIT  CO.  ▼.  OARSTBNSEN. 

(Supreme  Ck)urt,  Appellate  Division,  Fourth  Department    July  6,  1905.) 

Bills— Construction— Collateral  Securities. 

The  officers  of  a  corporation  obtained  a  loan  by  using  the  corporation's 
stock  and  bonds  as  collateral,  each  obliging  himself  individually,  if  the 
loan  was  not  repaid  by  a  certain  date,  to  purchase  on  demand  his  propor- 
tion of  the  collateral  and  pay  to  the  lender  the  amount  set  opposite  his 
signature,  recovering  on  such  payment  his  proportion  of  the  collateral. 
The  corporation  did  not  require  the  use  of  all  the  money  agreed  to  be 
loaned,  the  lender  retaining  one- third  of  the  sum  agreed  to  be  loaned,  and 
on  failure  of  the  corporation  to  pay  made  demand  on  the  treasurer  to 
purchase  his  proportion  of  the  collateral,  and  brought  suit  to  enforce  the 
demand.  Held  that,  as  the  action  was  of  an  equitable  nature,  and  as  both 
parlies  asked  that  equity  be  done,  the  defendant  would  not  be  relieved 
from  his  contract  because  of  the  failure  of  the  lender  to  loan  the  full  sum, 
nor  for  advances  to  which  no  objection  was  made  by  defendant  as  treas- 
urer of  the  corporation,  nor  should  the  defendant  be  required  to  purchase 
more  of  the  bonds  than  the  proportion  the  amount  actually  loaned  bore 
to  the  amount  agreed  to  be  loaned,  on  the  payment  of  which  he  should  re- 
ceive the  same  proportion  of  the  collateral  agreed  to  be  purchased  by  him. 

Controversy  between  the  Buffalo  Loan,  Trust  &  Safe  Deposit 
Company,  plaintiff,  and  John  Carstensen,  defendant,  submitted  un- 
der Code  Civ.  Proc.  §  1279.    Judgment  rendered. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

Roberts,  Becker,  Messer  &  Groat,  for  plaintiff. 

Harry  B.  Mingle,  for  defendant. 

WILLIAMS,  J.  Judgment  should  be  ordered  for  the  plaintiff 
as  demanded  by  it,  except  that  the  liability  should  be  $7,500  instead 
of  $10,500,  and  defendant  should  have  the  benefit  of  two-thirds  of 
the  $14,000  of  bonds  and  600  shares  of  stock.  The  plaintiff  seeks  to 
recover  upon  an  agreement  in  writing  either  $10,500,  with  interest 
from  February  17,  1905,  the  defendant  receiving  $14,000  in  bonds 
of  the  Depew  Manufacturing  Company,  or  the  balance  of  the  $10,- 
oOO  after  a  sale  of  the  bonds,  and  an  application  of  the  proceeds  of 
such  sale  upon  the  $10,500  and  interest.  The  defendant  denies  all 
liability,  and  claims,  if  he  is  liable  at  all,  the  amount  should  be  only 
^5,000,  with  interest  from  February  17,  1905,  and  asks  equitable  re- 
lief. 

The  plaintiff  is  a  Buffalo  company,  the  manufacturing  company 
a  Maine  company.     The  manufacturing  company  was  organized  to 
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erect  and  equip  a  plant  for  the  manufacture  of  mowing  machines, 
and  about  January  1,  1899,  purchased  20  acres  of  land  at  Depew, 
near  Buffalo,  and  commenced  to  erect  its  plant  thereon.  There- 
after, and  about  February  1,  1899,  for  the  purpose  of  raising  money 
to  erect  and  equip  the  plant,  it  issued  $100,000  of  bonds,  and  se- 
cured the  same  by  a  mortgage  covering  all  its  property,  real  and 
personal.  About  December  2,  1899,  it  had  contracted  debts  to  the 
amount  of  $20,000  and  more,  had  been  unable  to  dispose  of  its 
bonds,  and  was  without  money  to  continue  the  construction  of  its 
plant  or  equip  the  same.  In  order  to  temporarily  raise  money  until 
it  could  dispose  of  its  bonds,  it  applied  to  the  plaintiff  on  that  day 
for  a  loan  of  $75,000  on  its  note,  payable  June  1,  1900,  with  interest 
at  6  per  cent,  semiannually,  secured  by  the  $100,000  of  bonds  and 
4,245  shares  of  its  stock,  with  provision  for  a  sale  of  the  bonds  and 
stock  upon  nonpayment  of  the  note  or  interest  when  due  or  the  de- 
preciation in  the  value  of  the  collaterals  in  the  meantime.  The 
plaintiff  refused  this  applicaton,  and  thereupon  the  payment  of  said 
note  was  further  proposed  to  be  secured  by  the  agreement  in  ques- 
tion, signed  by  defendant  and  other  directors  and  stockholders. 
Defendant  was  a  stockholder,  director,  and  the  treasurer  of  the 
company.  This  agreement  was  made,  and  was  to  the  effect,  in 
brief,  that  in  case  the  manufacturing  company  should  fail  to  pay  the 
note  and  interest,  or  part  of  either,  June  1,  1900,  each  subscriber 
would,  "on  demand,  purchase  his  proportion  of  the  bonds  deposited 
as  collateral,  and  pay  to  the  trust  company  the  amount  set  opposite 
his  signature  hereto,  together  with  any  then  accrued  and  unpaid  in- 
terest upon  said  amount,  receiving  on  such  payment  his  proportion 
of  the  collateral  as  aforesaid."  Defendant's  signature  and  amounts 
were  as  follows :  "J.  Carstensen  $10,500  cash,  $14,000  bonds,  600 
shares  stock."  The  application  for  the  loan  with  all  this  security 
was  granted.  The  plaintiff  .at  various  times  down  to  June  1,  1900, 
advanced  to  the  manufacturing  company  $40,000,  on  June  1st  $5,000, 
and  on  June  19th  $5,000;  making  in  all  $50,000.  The  remaining 
$25,000  was  not  asked  for  by  the  manufacturing  company,  and  was 
never  advanced.  No  payments  have  been  made  on  the  moneys  ad- 
vanced, excepting  $14,493,  leaving  a  balance  of  principal  unpaid 
$35,507,  and  no  interest  on  such  balance  has  been  paid  since  De- 
cember 1,  1902,  excepting  $798.91,  paid  to  apply  thereon.  Defend- 
ant has  paid  nothing  personally  upon  the  note.  The  manufacturing 
company  has  made  some  payments  by  the  individual  checks  of  the 
defendant  loaned  by  him  to  the  company.  February  17,  1905,  a 
tender  by  plaintiff  was  made  to  defendant  of  the  $14,000  of  bonds, 
and  demand  made  that  he  pay  plaintiff  the  $10,500  and  receive  from 
plaintiff  his  proportion  of  the  collateral  pledged  with  the  note,  and 
he  refused  to  make  the  payment. 

It  seems  to  us  that  the  failure  by  plaintiff  to  advance  the  whole 
$75,000  for  which  the  note  was  given  cannot  affect  the  liability  of 
the  defendant  for  his  share  of  the  amount  that  was  actually  advan- 
ced, $50,000.  The  plaintiff  advanced  all  that  it  was  required  to. 
There  was  no  refusal  to  advance  the  remaining  $25,000,  or  any  part 
of  it.    The  whole  amount  was  not  required  at  once,  apparently,  but 
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was  called  for  as  needed.  The  failure  of  the  manufacturing  com- 
pany to  call  for  the  whole  $75,000  inured  to  the  benefit,  rather  than 
injury,  of  the  defendant.  The  defendant  was  the  treasurer  of  the 
manufacturing  company  during  all  the  time  the  advances  were  be- 
ing made,  and  we  may  assume  the  moneys  advanced  on  the  note 
passed  through  his  hands,  and  he  knew  when  and  in  what  amounts 
the  moneys  were  advanced,  though  it  is  agreed  that  the  requests 
therefor  were  made  by  Cobb,  managing  director  of  the  company. 
The  treasurer  would  naturally  receive  the  money,  and  it  would  be 
disbursed  by  checks  bearing  his  signature.  This  consideration 
would  seem  a  sufficient  answer  to  the  defendant's  contention  that 
he  should  not  be  held  liable  in  any  event  for  the  $5,000  advanced 
June  1,  1900,  and  the  $5,000  advanced  June  19th.  If  he  knew  of 
these  advances,  and  made  no  objections,  he  would  be  regarded  as 
consenting  thereto,  though  made  after  the  maturity  of  the  note. 

This  action  is  equitable  in  its  nature,  and  both  parties  ask  that 
equity  be  done.  The  defendant  should  not  be  relieved  from  liabil- 
ity on  his  agreement,  nor  should  he  be  required  to  pay  his  whole 
$10,500  in  purchase  of  his  whole  $14,000  of  bonds  and  600  shares  of 
stock.  There  would  be  no  equity  in  this,  the  whole  $75,000  not 
having  been  advanced.  He  should  only  be  required  to  pay  his  pro- 
portionate share  of  the  moneys  actually  advanced,  $50,000,  which 
would  be  $7,500  and  interest  thereon  from  February  17,  1906,  the 
time  of  the  tender  and  demand.  He  should  have  the  benefit  of  his 
proportionate  share  of  the  bonds  and  stock  upon  making  such  pay- 
ment, being  two-thirds  thereof. 

-Judgment  should  therefore  be  ordered  in  favor  of  the  plaintiflE  as 
hereinbefore  suggested.    All  concur. 


PERCIVAL  V.  PERCIVAL 
(Supreme  Court,  Appellate  Diylsion,  Second  Department    June  9,  1905.) 

1.  DivOBCB— OooD  Faith— Burden  of  Proof. 

Where  the  Issue  of  plaintifTs  good  faith  is  directly  raised  by  the  defend- 
ant's proof  in  a  divorce  case,  the  burden  of  meeting  the  issue  is  on  the 
plaintiff. 

2.  Wife— Domicile— Presumption. 

After  a  valid  decree  of  separation  of  husband  and  wife  has  been  ren- 
dered, there  is  no  presumption  that  the  wife's  domicile  follows  that  of  her 
husband. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  17,  Cent  Dig.  Domicile,  §  26.] 

3.  Equitable  Estoppel— Suit  for  Divorce. 

In  a  suit  by  plaintiff  for  divorce  from  his  wife,  who  had  been  previously 
granted  a  decree  of  absolute  divorce  in  another  state,  it  appeared  that 
plaintiff,  two  months  before  he  commenced  his  suit,  testified  in  a  partition 
suit  pending  in  the  New  York  Supreme  Court,  in  which  he  and  defendant 
were  defendants,  that  defendant  was  not  his  wife.  He  was  shown  an 
exemplified  copy  of  the  decree  of  the  court  in  which  she  obtained  her  de- 
cree of  divorce,  and  testified  that  he  was  the  defendant  mentioned  in  that 
decTee,  and  that  he  had  never  married  since  the  granting  of  the  decree. 
His  attorney  offered  the  decree  in  evidence,  and  on  the  faith  of  the  decree 
the  court  decreed  that  the  wife  had  no  interest  in  his  estate.    Held,  that 
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plaintiff  was  not  estopped  by  bis  action  in  tbe  partition  suit  from  qnes- 
tloning  the  validity  of  the  foreign  decree  of  divorce,  as  the  principle  of 
equitable  estoppel  cannot  be  invoked  to  confer  Jurisdiction  on  a  foreign 
tribunal. 

4.  Same— FoBEiON  Deobee—Validitt— Residence  or  Plaintiff— Bubden  of 
Pboof. 

Where  plaintiff  in  a  divorce  proceeding  was  shown  to  be  a  man  of  rov- 
ing disposition,  and  brought  the  suit  15  years  after  a  decree  of  separation 
of  the  parties  by  the  courts  of  New  York  had  been  rendered,  the  burden 
was  on  him  to  show  that  he  was  a  resident  of  New  York  9  years  after  the 
decree  was  rendered,  when  the  defendant  obtained  an  absolute  decree  of 
divorce  in  another  state,  to  entitle  him  to  claim  the  benefit  of  the  policy 
of  the  state  of  New  York  denying  validity  to  decrees  of  divorce  rendered 
by  other  states  against  residents  of  New  York  without  personal  service; 
and  plaintiff's  failure  to  show  his  residence  at  that  time  was  fatal  to  his 
right  to  maintain  the  action. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Edward  S.  Percival  against  Julia  A.  Percival  for  di- 
vorce. From  a  judgment  dismissing  the  complaint,  plaintiff  ap- 
peals.   Affirmed. 

The  following  is  the  opinion  of  the  court  below : 

The  decision  of  this  case  Involves  the  validity  of  a  decree  of  divorce  abso- 
lute obtained  by  the  defendant  against  the  plaintiff  in  the  Court  of  Chancery 
of  New  Jersey  in  the  year  1896  on  the  ground  of  willful,  continued,  and 
obstinate  desertion  for  more  than  two  years,  a  ground  for  absolute  divorce 
recognized  under  the  laws  of  the  state  of  New  Jersey,  but  not  by  the  laws 
of  the  state  of  New  York.  The  divorce  in  question  was  not  obtained  by  serv- 
ice of  process  on  the  defendant  (the  plaintiff  in  this  action)  within  the  state 
of  New  Jersey,  nor  is  there  any  pretense  that  he  made  any  appearance  In 
the  New  Jersey  court.  He  alleges  that  he  was  at  the  time  a  citizen  of  this 
state,  and  he  denies  the  validity  of  the  New  Jersey  decree.  The  wife,  relying 
on  the  New  Jersey  decree,  married  the  person  named  as  co-respondent  in  the 
case  at  bar,  and  has  been  living  with  him  for  several  years  as  his  wife.  The 
defendant  here,  conceding  the  rules  of  law  laid  down  in  repeated  decisions 
in  this  state,  that  foreign  divorces  obtained  without  personal  service  of  pro- 
cess within  the  foreign  jurisdiction  have  no  validity  here,  avers  that  this 
case  presents  a  new  situation  in  the  apparently  interminable  complications 
arising  from  the  conflict  of  state  laws  on  this  subject.  It  is  claimed  that 
this  case  presents  for  decision  the  questions  reserved  by  the  Supreme  Court 
of  the  United  States  in  Bell  v.  Bell,  181  U.  S.  175,  21  Sup.  Ct  551,  45  L.  Ed. 
804,  Streitwolf  v.  Streitwolf,  181  U.  S.  179,  21  Sup.  Ct.  553,  45  L.  Ed.  807. 
and  Andrews  v.  Andrews,  188  U.  S.  14,  23  Sup.  Ct  237,  47  L.  Ed.  866,  that  in 
this  case  there  Is  no  question  of  the  bona  fides  of  the  defendant's  domicile 
in  the  state  of  New  Jersey  at  the  time  she  applied  to  the  courts  of  that  state 
for  a  divorce ;  that  there  was  at  the  time  no  matrimonial  domicile  by  reason 
of  a  decree  of  separation  which  had  been  entered  In  her  favor,  because  of 
nonsupport,  in  the  Supreme  Court  of  the  state  of  New  York  in  1887 — nine 
years  before  the  New  Jersey  decree;  and  it  is  argued  by  the  learned  counsel 
for  the  defendant  that  this  foreign  decree  is  entitled  to  recognition  here,  and 
Is  valid,  and  that  it  in  no  way  conflicts  with  the  policy  of  this  state  in  main- 
taining the  marriage  contract  as  against  the  judgments  of  courts  of  other 
states,  where  it  is  found  by  our  own  courts  and  under  our  own  law  that  the 
court  in  the  foreign  state  was  without  jurisdiction  of  the  person  of  the  non- 
resident party  to  the  action.  It  is  alleged  that  in  the  case  at  bar  those  con- 
siderations of  public  morality  which  justify  the  intervention  of  the  state  be- 
tween the  parties  and  forbid  them,  even  by  their  voluntary  action,  appear- 
ance or  consent,  to  confer  jurisdiction  on  foreign  tribunals  In  matrimonial 
actions,  really  makes  for  this  defendant;  that  good  conscience  and  all  equi- 
table rules  and  principles  demand  that  the  decree  of  the  New  Jersey  court 
should  be  here  recognized  under  the  provision  of  the  Constitution  i^  the 
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United  states  (section  1,  art.  4)  that  "full  faith  and  credit  should  be  given 
in  each  state  to  the  public  acts,  records  and  proceedings  of  every  other  state/' 
The  facts  presented  here  appear  to  call  upon  the  court  to  sustain  her  con- 
tention, unless  the  courts  of  this  state  have  definitely  and  clearly  decided 
against  her  claim.  In  1886,  Mrs.  Percival,  the  defendant  here,  brought  suit 
against  her  husband,  the  plaintiff  here,  in  this  court,  to  obtain  a  separation 
because  of  abandonment  and  failure  to  support  her.  She  alleged  a  marriage 
by  agreement — a  so-called  common-law  marriage — in  1866,  and  that  they  had 
lived  together  openly  as  husband  and  wife  for  twenty  years.  Percival  an- 
swered her  complaint,  denying  that  she  was  his  wife,  alleging  affirmatively 
that  she  had  lived  with  him  as  his  mistress,  "with  full  understanding  that 
such  was  the  relation  between  the  parties."  The  case  was  tried  in  New  York 
county  in  open  court.  It  appeared  that  Percival  introduced  her  to  his  family, 
lived  with  her  in  the  home  of  his  parents,  joined  with  her  in  the  execution 
of  legal  papers  as  her  husband,  and  the  trial  justice  at  Special  Term  found 
In  her  favor.  She  had  judgment  that  she  became  his  wife  in  1866,  that  she 
had  "conducted  herself  as  a  true  and  pure  wife"  to  him  during  the  twenty 
years  preceding  the  decree,  and  decreeing  a  separation  between  the  parties. 
Percival  appealed  to  the  General  Term  in  the  First  Department,  where  the 
judgment  below  was  affirmed,  and  again  to  the  Court  of  Appeals,  where  he 
was  again  unsuccessful.  Percival  v.  Percival,  47  Hun,  634,  affirmed  124  N. 
Y.  637,  26  N.  E.  540.  Whatever  view  we  may  entertain  as  to  the  propriety 
or  ethics  of  nonceremonial  marriages— common-law  marriages,  as  they  are 
called — they  are  recognized  in  law  and  in  morals.  This  court  at  Special  and 
General  Term  found  the  husband,  the  plaintiff  here,  guilty  of  wrong  and  per- 
fidy towards  the  woman,  his  wife,  accentuated  by  the  false  accusations  made 
against  her  in  his  pleading.  So  far  as  this  court  is  concerned,  we  are  bound 
by  the  judgment  and  findings  that  she  became  his  wife  In  1866,  and  lived 
with  him  honestly  and  properly  for  twenty  years,  when  he  left  her  without 
cause,  with  the  result  that  the  court  separated  them  forever.  He  began  the 
suit  at  bar  against  her  in  1002,  fifteen  years  after  the  judgment  so  rendered 
against  him,  alleging  that  within  two  years  prior  to  the  commencement  of 
the  action  she  had  committed  adultery,  and  was  openly  living  with  the  alleged 
co-respondent  as  his  wife.  It  is  this  complaint  which  Is  now  on  trial.  The 
defendant,  Mrs.  Percival,  offers  in  evidence  the  decree  of  absolute  divorce 
in  the  New  Jersey  Court  of  Chancery  entered  In  1896 — nine  years  after  the 
separation  under  the  New  York  judgment,  six  years  before  the  date  of  the 
commencement  of  this  action.  Its  admission  in  evidence  is  objected  to  by 
the  plaintiff,  Percival,  on  the  ground  that  it  is  Invalid  as  against  him ;  that 
he  has  been  at  all  times  a  resident  of  New  York  state ;  that  he  never  ap- 
peared in  the  New  Jersey  action,  nor  was  represented  there.  He  offers  no 
evidence  as  to  his  residence  between  1887  and  the  date  of  the  beginning  of 
this  action,  or  as  to  his  bona  fides  in  bringing  this  action.  He  offers  no  proof 
as  to  when  he  became  aware  of  the  alleged  wrongdoing  on  the  part  of  the 
defendant,  or  as  to  the  absence  of  connivance  on  his  part.  Doubtless  such 
proof  may  not  be  requisite  in  cases  where  the  defendant  appears  on  the  trial 
(McCarthy  v.  McCarthy,  143  N.  Y.  235,  38  N.  E.  288 ;  Lowenthal  v.  Lowenthal, 
157  N.  Y.  236,  51  N.  E,  995 :  Evans  v.  £vans,  27  Misc.  Rep.  10,  57  N.  Y.  Supp. 
274) ;  but  the  issue  of  good  faith  is  always  before  the  court  in  cases  of  this 
kind,  and  the  courts  have  not  relieved  plaintiffs  of  the  burden  of  meeting* 
these  issues  where  they  are  directly  raised  by  the  defendants'  proofs  on  the 
trial.  Nor  does  the  plaintiff  attempt  to  offer  any  evidence  as  to  the  defend- 
ant's residence  during  the  period  from  1887,  when  the  court  granted  her  a 
decree  of  separation.  If  the  New  Jersey  decree  has  any  force,  if  it  is  prima 
facie  proof  of  the  fact  therein  recited  that  Mrs.  Percival  had  been  a  bona  fide 
resident  of  New  Jersey  for  nine  years,  supporting  herself  and  conducting  busi- 
ness there  openly,  then  the  plaintiff  here  has  not  attempted  in  any  way  to 
negative  the  prima  facie  case  thus  made  out.  On  the  contrary,  he  stands  on 
the  proposition  that  this  court,  in  1887,  found  that  the  woman  was  a  resident 
of  New  York,  and  that  the  residence  so  established  is  presumed  to  continue; 
dtlng  Harris  v.  Harris,  83  App.  Div.  123,  82  N.  Y.  Supp.  568 ;  De  Meli  t.  De 
Mell,  120  N.  Y.  485.  24  N..  B.  996,  17  Am.  St.  Rep.  652.  I  do  not  think  any 
such  presumption  attaches  on  the  facts  in  this  case    Mr.  Justice  Wpodwardi^i 
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writing  in  the  Harris  Case,  says:  "The  necessities  of  a  larlven  case  may 
enable  a  wife  to  gain  a  domicile  apart  from  that  of  her  husband."  In  the 
De  Men  Case  Justice  Bradley  refers  to  the  absence  of  any  evidence  to  repel 
the  presumption.  The  case  at  bar  presents  a  different  state  of  facts.  Where 
there  Is  a  valid  decree  of  separation  from  bed  and  board,  I  do  not  think  the 
presumption  that  the  wife's  domicile  follows  that  of  her  husband  obtains. 
The  Appellate  Division  in  this  department  recognizes  the  possibility  of  sepa- 
rate domicile  In  the  Harris  Case,  supra.  The  Supreme  Court  of  the  United 
States  says:  ''The  wife  may  have  a  separate  domicile  after  the  husband's 
delictum."  Cheever  v.  Wilson,  9  Wall.  108,  19  L.  Ed.  604.  Slight  evidence, 
it  seems  to  me,  ought  to  be  sufficient  to  put  the  plaintiff  on  his  proof  In  a 
case  like  that  at  bar.  But,  In  addition  to  the  prima  facie  force  of  the  New 
Jersey  decree.  If  It  has  any  force,  there  Is  evidence  here  which,  to  my  mind, 
clearly  overcomes  this  presumption  relied  on  by  the  plaintiff.  In  March, 
1902,  two  months  before  he  commenced  this  suit  for  divorce,  the  plaintiff, 
Perclval,  testified  In  a  partition  suit  pending  in  this  court  In  New  York 
county,  in  which  he  was  a  defendant,  and  in  which  the  defendant  here  was 
also  a  party  defendant,  designated  as  "Julia  A.  Perclval,  formerly  his  wife." 
In  that  case  on  the  trial  this  plaintiff  was  represented  by  counsel.  He  was 
called  as  a  witness  on  his  own  behalf  to  prove  that  the  defendant  here  was 
not  his  wife,  and  was  not  entitled  to  dower  rights  In  his  Interest  in  the  real 
estate  sought  to  be  partitioned.  He  was  shown  an  exemplified  copy  of  the 
decree  of  the  New.  Jersey  Court  of  Chancery,  by  which  this  defendant  was 
awarded  an  absolute  divorce  from  him  in  1896.  He  testified  that  he  was  the 
defendant  mentioned  in  that  decree,  and  that  he  had  never  married  since  the 
granting  of  the  decree.  His  attorney  offered  the  New  Jersey  decree  In  evi- 
dence on  his  behalf.  It  was  received,  and  on  the  faith  of  that  adjudication 
this  court  decreed  that  the  defendant  here  had  no  right  or  interest  In  his 
estate.  One  month  later  he  swore  to  the  complaint  In  this  case,  charging 
that  the  defendant  was  his  wife.  The  learned  counsel  for  Mrs.  Perclval 
argues  that  the  plaintiff  is  estopped  by  this  action  from  questioning  the  New 
Jersey  decree.  This  contention  is  not  sound.  The  principle  of  equitable  es- 
toppel cannot  be  Invoked  to  confer  jurisdiction  on  a  foreign  tribunal  in  a 
divorce  suit.  Todd  v.  Kerr,  42  Barb.  317;  cited  by  Mr.  Justice  Hlrschberg 
in  Starbuck  v.  Starbuck,  62  App.  Div.  437,  71  N.  Y.  Supp.  104,  where  the 
authorities  on  this  subject  are  collated.  The  Court  of  Appeals  in  the  Star- 
buck  Case,  173  N.  Y.  503,  66  N.  B.  193,  93  Am.  St.  Rep.  631.  held  that  a  party 
would  not  be  heard  to  Impeach  a  foreign  decree  or  Judgment  which  she  had 
procured  for  her  own  benefit  In  a  proceeding  in  this  state  to  settle  her  dower 
rights.  But  It  seems  to  me  that  this  decree  In  the  New  Jersey  court,  coupled 
with  the  use  made  of  it  by  the  plaintiff  here  for  his  own  benefit  In  1902. 
took  the  case  at  bar  out  of  the  realm  of  presumption  as  between  these  parties. 
I  think  that  the  lapse  of  time  existing  between  the  decree  of  separation  in 
1887  and  the  commencement  of  this  action  in  1902,  together  with  the  proofs 
in  this  case,  put  the  burden  upon  the  plaintiff  not  only  to  establish  residence 
of  the  parties  in  this  state  at  the  time  this  action  was  commenced,  but  that 
to  avoid  the  New  Jersey  decree  he  was  bound  to  show  that  he  was  himself 
domiciled  In  the  state  of  New  York  at  the  time  the  New  Jersey  court  assumed 
jurisdiction  of  his  person.  On  the  facts  here  I  do  not  think  the  court  here 
should  indulge  In  presumption  that  this  man,  who,  as  api)ears  by  the  evidence, 
was  of  a  roving  disposition,  maintained  a  domicile  in  New  York  for  fifteen 
years.  I  think  he  was  bound  to  show  that  in  1896  he  was  a  bona  fide  resident 
of  this  state,  and  entitled  to  claim  the  benefits  of  the  policy  of  this  state  rela- 
tive to  foreign  Judgments  of  divorce.  It  is  shown  that  he  resided  originally 
in  Maine ;  that  he  enlisted  in  the  United  States  army  from  that  state ;  that 
he  deserted,  was  dishonorably  discharged;  that  he  afterwards  resided  in 
Pennsylvania.  In  1875  he  signed  a  mortgage  reciting  that  he  is  a  resident 
of  Philadelphia.  Of  course,  all  this  is  prior  to  1887,  the  date  of  the  decree 
of  separation  which  adjudged  him  a  resident  of  New  York  state,  and  it  may 
be  argued  that  the  record  of  the  New  Jersey  divorce  suit  shows  that  the  pro- 
cess was  mailed  to  him  at  a  business  address  in  Broad  street.  New  York 
City.*  But  if  we  refer  to  the  New  Jersey  decree  at  all,  we  must  take  the 
proof  in  its  entirety,  which  showed  the  plaintiff  here  to  have  no  settled  or 
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known  domicile,  and  his  uncle  testifying  for  the  plaintiff  that  he  had  no  reg- 
ular home.  On  these  facts  the  counsel  for  the  defendant  claims  that  she  is 
entitled  to  Judgment.  He  presents  an  able  argimient  on  the  injustice  and 
hardships  of  a  judgment  branding  the  defendant  as  an  adulteress,  and  invali- 
dating her  marriage  entered  into  upon  the  faith  of  the  New  Jersey  decree. 
But  I  think  these  arguments  are  unavailing  under  the  well-settled  policy  of 
this  state  as  announced  in  the  decisions  referred  to  by  Mr.  Justice  Hirschberg 
in  the  Starbuck  Case,  supra.  Nor  can  I  assent  to  the  proposition  that  a  trial 
judge  should  disregard  the  settled  policy  of  our  state  because  of  its  alleged 
Inconsistencies,  because  in  this  state  divorces  are  decreed  against  nonresidents 
without  personal  service,  or  because  of  the  claim  advanced  that  the  United 
States  Supreme  Court  in  Atherton  v.  Atherton,  181  U.  S.  155,  21  Sup.  Ct.  544, 
45  L.  Ed.  794,  and  Ajidrews  v.  Andrews,  supra,  intimates  that  when  the  ques- 
tion of  the  validity  of  a  decree  rendered  in  a  case  where  a  bona  fide  domicile 
is  established  in  the  foreign  state  is  presented,  and  the  case  is  void  of  sug- 
gestion or  intimation  of  bad  faith,  it  will  be  held  that  such  decrees  are  bind- 
ing everywhere.  Until  this  question,  which  it  is  claimed  has  been  reserved 
by  the  federal  court  in  the  Bell,  Streitwolf,  and  Andrews  Cases,  dted,  has 
been  decided  in  the  United  States  Supreme  Court,  or  in  our  own  courts  I 
think  it  would  be  contrary  to  precedent  and  to  the  doctrine  of  stare  decisis 
for  a  trial  judge  to  attempt  to  vary  from  the  rule  which  is  supported  to  my 
mind  by  every  consideration  of  good  morals  and  decency  and  which  justifies 
the  court  in  brushing  aside  forms  and  shams  and  ascertaining  for  itself  the 
truth,  and  thus  settle  the  question  of  the  foreign  jurisdiction.  And  as  the 
courts  have  said,  the  policy  of  this  state  is  enforced  for  the  protection  of 
its  own  citizens  domiciled  here,  whose  status  should  not  be  changed  by  foreign 
decree.  Nor  do  I  agree  with  the  defendant's  claim  of  estoppel,  for  the  rea- 
sons already  advanced.  But  it  seems  to  me  that  when  this  principle  of  state 
policy  is  invoked  the  party  invoking  it  must  bring  himself  within  its  protec- 
tion. I  think,  when  he  attacks  a  foreign  decree  entered  against  him  without 
'  personal  service  on  the  ground  that  the  foreign  court  was  without  jurisdiction, 
he  must  show  that  he  was  a  resident  of  the  state  of  New  York  at  the  time 
the  foreign  decree  was  obtained.  I  will  not  say  that  this  domicile  may  not 
be  shown  Indirectly,  or  that  the  court  may  not  indulge  in  presumptions  based 
on  the  recitals  in  judgments  or  the  like;  but,  where,  as  in  this  case,  there 
is  a  hiatus  of  fifteen  years  between  the  judgment  upon  which  he  relies  as  es- 
tablishing his  domicile  in  1887  and  the  beginning  of  his  divorce  suit  in  1902, 
and  where  the  foreign  litigation  has  occurred  in  the  meantime,  where  there 
is  no  intimation  or  suggestion  of  bad  faith  on  the  part  of  the  plaintiff  in 
the  foreign  state,  no  attempt  to  evade  our  laws  or  escape  their  effect;  and 
In  such  case  I  hold  that  the  court  should  not  indulge  in  presumptions  to  con- 
demn the  defendant.  None  of  the  salutary  reasons  for  rigid  supervision  of 
foreign  decrees  of  divorce  are  interfered  with  or  questioned  by  enforcing  such 
a  rule.  The  court  still  disregards  the  foreign  decree,  if,  upon  its  examina- 
tion of  the  facts,  it  is  satisfied  that  an  attempt  has  been  made  to  dissolve 
the  marriage  contract,  contrary  to  the  principles  so  clearly  enunciated  in  our 
own  state.  But  with  the  conflict  of  the  law  with  regard  to  divorce  among 
the  states,  I  know  of  no  reason  why  a  litigant  in  the  situation  of  this  plain- 
tiff, whose  action,  ever  since  he  appeared  in  this  court  in  1887  in  the  separa- 
tion suit,  has  been  characterized  by  such  a  flagrant  disregard  of  equity  and 
good  conscience  in  his  dealings  with  the  defendant,  should  obtain  the  pro- 
tection of  our  state  policy  without  proving  that  he  is  entitled  to  it,  and  that 
the  burden  was  on  him  to  show  that  he  was  a  resident  of  this  state  and  domi- 
<!iled  here  when  the  defendant  procured  her  decree  In  1896.  This  he  has  not 
done,  nor  has  he  shown  to  the  court  under  rule  72  that  at  the  date  of  com- 
mencing his  action  flve  years  had  not  elapsed  since  his  discovery  of  the  alleged 
adultery.  On  the  proofs  here  I  find  that  these  issues  were  presented.  A 
Judgment  in  his  favor  would.  In  my  opinion,  be  unjust,  and  a  great  wrong 
to  the  defendant.  In  many  states  of  the  Union  the  policy  of  our  own  state 
in  the  matter  of  foreign  decrees  of  divorce  is  not  recognized.  The  public 
scandal  occasioned  by  this  diversity  of  views  on  this  subject  of  marriage  and 
divorce,  which,  as  the  courts  have  said,  so  vitally  concerns  public  morality, 
and  is  so  interwoven  with  our  civilization,  and  the  laxity  in  certain  jurisdic- 
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tloDs  In  dissolylng  the  marriage  tie  more  as  a  matter  of  course  than  anjrthlng 
else,  have  well  justified  the  censure  which  the  courts  of  this  state  have  con- 
tinually Tislted  on  those  who  seek  to  avoid  or  disregard  our  laws.  In  People 
V.  Baker,  76  N.  T.  78,  32  Am.  Rep.  274,  the  party  resident  here  was  convicted 
of  bigamy  because  of  remarriage  in  reliance  on  a  foreign  decree  procured  by 
his  wife.  I  have  this  policy,  with  which,  I  take  occasion  to  say,  I  am  per- 
sonally most  heartily  in  sympathy,  fully  in  mind,  and  yet  I  think  a  court 
should  not  shut  its  eyes  to  the  facts,  and  allow  an  evildoer  to  pose  as  the 
champion  of  good  morals  and  decency,  which  he  has  openly  violated.  I  think 
on  the  proof  here  it  should  be  held  that  he  has  not  made  out  a  case.  If.  when 
the  question  Is  presented  to  them,  the  courts  of  this  state  and  of  the  United 
States  shall  sustain  the  contentions  advanced  by  the  defendant  here  that  bonn 
fide  domicile  in  a  foreign  state  after  the  decree  of  separation  here,  found  as 
a  fact  in  this  court,  and  absolute  good  faith  without  intimation  of  intention 
to  avoid  our  laws,  is  sufficient  to  entitle  the  foreign  decree  to  force  here,  the 
trial  courts  will  be  justified  in  accepting  the  arguments  presented  by  the  de- 
fendant. I  do  not  think  I  can  accept  them  under  the  decisions  referred  to. 
But  I  will  not  give  judgment  for  this  plaintiff  on  the  facts  here,  and  direct 
that  the  complaint  be  dismissed,  with  costs. 
Judgment  for  defendant  dismissing  complaint,  with  costs. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD,  JENKS,  HOOKER,  RICH,  and  xMILLER,  JJ. 

Sanford  S.  Gowdey,  for  appellant. 
W.  Gibbes  Whaley,  for  respondent, 

PER  CURIAM.    Judgment  affirmed,  with  costs,  on  the  opinion 
of  Kelly,  J.,  at  Special  Term. 


HOOO  et  al.  v.  ROSE  et  ah 
(Supreme  Court,  Appellate  Division,  Fourth  Department    July  6,  1905.) 

1.  Appeal— Record— Opinion  of  Tbiai.  Court. 

Where  an  order  appealed  from,  making  distribution  of  money  on  a  sale 
of  real  estate,  provided  that  the  amount  fixed  was  determined  in  the  man- 
ner set  forth  in  the  written  opinion  of  the  court,  the  opinion  could  be  re- 
ferred to  by  the  appellate  court  to  ascertain  how  the  distribution  was 
made. 

2.  JuDiciAX  Sales— Land  Subject  to  Mortgage- Distribution  or  Proceeds. 

Where  three  parcels  of  land,  only  two  of  which  were  subject  to  a  mort- 
gage, were  to  be  sold,  and  the  proceeds  apportioned,  it  was  error  to  charge 
any  part  of  the  mortgage  to  the  parcel  which  was  not  subject  thereto,  in 
making  the  distribution. 

Appeal  from  Special  Term,  Cattaraugus  County.     * 

Action  by  William  Hogg  and  another  against  Eliza  Rose  and 

others ;   George  T.  Hogg,  impleaded.     From  a  portion  of  an  order 

making  distribution  of  the  proceeds  of  sale  of  real  estate,  plaintiffs 

appeal.     Modified. 
Argued  before   McLENNAN,   P.  J.,  and  WILLIAMS,   HIS- 

COCK,  and  STOVER,  JJ. 

Warring&  Warring,  for  appellants. 
George  T.  Hogg,  for  respondents. 
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WILLIAMS,  J.  The  order  should  be  modified  by  changing  the 
amount,  $352.75,  to  $208.43,  and,  as  modified,  affirmed,  with  $10 
costs  and  disbursements  to  appellants. 

The  action  appears  to  have  been  brought  to  determine  the  rights 
of  the  parties  in  two  farms  to  procure  a  sale  thereof,  and  a  distribu- 
tion of  the  proceeds  among  the  parties.  The  farms  are  known  as 
the  upper  and  lower  farms.  We  are  here  interested  in  the  lower 
farm,  which  consisted  of  three  parcels.  The  judgment  was  entered 
November  23, 1903.  The  sale  took  place  January  7, 1904.  The  mo- 
tion resulting  in  the  order  appealed  from  was  noticed  July  29,  1904, 
and  the  order  was  made  September  20,  1904.  Among  other  things 
asked  for  in  the  notice  of  motion,  the  respondent  requested  that  the 
amount  payable  to  him  from  the  proceeds  of  the  sale  of  the  lower 
farm,  to  be  credited  to  parcel  3,  under  the  judgment,  be  fixed,  and 
that  such  amount  be  directed  paid  to  him.  Ihe  order  fixed  this 
amount  at  $352.75,  and  directed  its  payment.  This  provision  is  the 
one  appealed  from  here.  The  record  is  voluminous,  and  it  is  some- 
what difficult  to  sift  out  the  facts  really  bearing  upon  this  par- 
ticular point.  The  report  of  saile  is  not  in  the  record,  but  the  facts 
we  would  desire  to  obtain  therefrom  appear  without  controversy  in 
the  record  from  the  affidavits.  The  order  provides  that  the  amount 
fixed  is  determined  in  the  manner  set  forth  in  the  written  opinion 
of  the  court,  and  we  are  therefore  at  liberty  to  refer  to  such  opinion 
to  ascertain  how  it  is  done.  At  the  time  of  the  judgment  and  sale 
there  was  a  mortgage  upon  parcels  1  and  3  of  the  lower  farm,  held 
•by  the  respondent,  for  $2,800,  upon  which  there  was  unpaid  at 
the  time  of  the  sale  $2,962.17.  The  judgment  directed  that,  for  the 
purpose  of  apportioning  the  proceeds  of  the  sale  of  parcels  1  and  3, 
$1,344  and  interest  of  this  mortgage  should  be  regarded  as  a  lien 
upon  parcel  1,  and  $1,456  and  interest  as  a  lien  on  parcel  3,  and  if 
this  farm  was  sold  altogether,  instead  of  by  parcels,  as  might  be 
done  under  the  judgment,  then  the  avails  should  be  credited  to  each 
"parcel  proportionately  to  the  number  of  acres  in  each  parcel,  for 
the  purposes  of  distribution,"  as  thereinafter  provided,  and  that, 
*'for  the  purposes  of  such  apportionment,  parcel  one  contains  110 
acres,  parcel  two  contains  six  acres,  and  parcel  three  contains  95 
acres."  The  farm  was  sold  altogether,  and  realized,  including  the 
amount  of  the  mortgage,  $4,262.17,  or,  subject  to  the  mortgage, 
$1,300.  In  the  opinion  of  the  court,  for  the  purposes  of  making 
the  order  here,  the  court  apportioned  the  $1,300  only  among  the 
three  parcels  in  proportion  of  their  respective  number  of  acres  (110, 
6,  95)  ;  thus  making  parcel  2,  though  not  covered  by  the  mortgage, 
bear  its  proportionate  part  thereof.  Parcels  1  and  3  were  to  be 
sold  subject  to  the  $2,800  mortgage,  and  if  the  farm  was  sold  in 
parcels  the  whole  mortgage  would  be  charged  against  those  parcels, 
and  their  separate  selling  prices  would  be  reduced  by  the  amount 
thereof  chargeable  to  each — $1,344  and  interest  to  parcel  1,  and 
$1,450  and  interest  to  parcel  3.  The  selling  price  of  parcel  2  would 
in  that  event  be  its  full  value,  subject  to  no  part  whatever  of  the 
mortgage.  It  is  very  certain  that  the  apportionment  should  be  of 
the  selling  price,  including  the  mortgage,  and  then  the  proportionsi 
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of  the  mortgage  be  deducted  from  the  shares  apportioned  to  lots 
1  and  3,  respectively. 
The  apportionment  made  in  the  opinion  is : 

Parcel  1,  iio/m  of  $1,300 $  67772 

Parcel  2,  •/m  of  $1,300 36  97 

Parcel  8,  •»/tii  of  $1,300 • 585  31 

Total $1,300  00 

Apportionment  in  accord  with  our  views : 

Parcel  1,  "OAn  of  $4,202.17 $2,222  00 

Parcel  2,  e/an  of  $4,2(52.17 121  17 

Parcel  3,  »»/2ii  of  $4,202.17 1,919  00 

Total  $4,262  17 

Apportioning  the  amount  of  the  mortgage  to  parcels  1  and  3,  as 
directed  by  the  judgment,  the  net  results  would  be: 

Parcel  1  $  800  18 

Parcel  2  121  17 

Parcel  3  878  65 

Total  $1,300  00 

Carrying  the  computation  on  from  this  point  pursuant  to  the  di- 
rections of  the  judgment,  we  start  with  $378.65  as  the  proceeds  of 
parcel  3,  instead  of  $585.31,  as  in  the  opinion.  There  is  to  be 
deducted  from  this  $378.65  taxes  and  expenses,  $35.09 ;  funeral  ex- 
penses, Mrs.  Hogg,  $130.97;  total,  $166.06;  leaving  a  balance  of 
$247.68.  This  balance  is  to  be  divided  between  the  respondent  and 
Kales  to  apply  on  claim  held  by  them  in  proportion  to  the  amount 
of  their  claims,  respectively,  $539.46  and  $100,  and  the  division 
gives  respondent  $208.43  and  Kales  $39.25. 

We  have  followed  the  fig^ures  in  the  opinion,  and  have  only  cor- 
rected the  apportionment  of  the  mortgage,  and  it  appears  that  the 
amount  fixed  by  the  order  appealed  from  should  have  been  $208.43, 
instead  of  $352.75.  Appellants  make  the  amount  $200.93,  after  go- 
ing over  a  flood  of  figured.  We  may  have  made  a  mistake.  We  are 
all  liable  to,  in  making  figures. 

The  order  should  be  modified  by  correcting  this  amount,  and 
then  affirmed,  as  already  suggested. 

Order  affirmed,  with  $10  costs  and  disbursements.    All  concur. 


WEBSTER  REALTY  CO.  v.  THOMAS. 

(Supreme  Court,  Appellate  Division,  First  Department    July  7,  1905.) 

Yen  DOB  AND  PuBCHASEB— Action  to  Recoveb  Deposit— Altebation  of  Con- 
tract—Liability. 

Where  plaint  iff  in  an  action  to  recover  the  amount  of  its  deposit  on  a 
contract  for  the  purchase  of  real  estate,  and  exjienses  incurred  in  search- 
iug  the  title,  was  shown  to  have  altered  the  counterpart  of  the  contract 
delivered  to  it  for  execution  as  to  encroachments  by  erasing  the  "s"  in  the 
words  "walls"  and  "buildings,"  and  to  have  delivered  the  counterpart  to 
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the  vendor,  so  changed,  and  to  have  taken  the  veudor*s  copy  of  the  con- 
tract in  exchange  therefor,  without  informing  the  vendor  of  the  erasure. 
It  could  not  recover. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2,  Cent.  Dig,  Alteration  of  In- 
struments, §  133.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Webster  Realty  Company  against  William  M. 
Thomas.  From  a  judgment  in  favor  of  defendant  (93  N.  Y.  Supp. 
1077),  plaihtiff  appeals.    Affirmed. 

Argued  before  O'BRIEN,  P.  J.,  and  HATCH,  McLAUGHUN, 
PATTERSON,  and  INGRAHAM,  JJ. 

L.  Laflin  Kellogg,  for  appellant. 

William  B.  Ellison,  for  respondent. 

• 

McLaughlin,  J.  This  action  was  brought  to  recover  the 
sum  of  $1,215  paid  by  the  plaintiff  to  the  defendant  upon  a  con- 
tract for  the  sale  of  real  estate,  and  expenses  incurred  in  searching 
the  title.  The  action  was  tried  at  Special  Term,  a  jury  having 
been  waived.  The  complaint  was  dismissed  upon  the  merits,  and 
plaintiff  has  appealed. 

The  complaint  charged  that  the  defendant  on  the  22d  day  of 
April,  1904,  entered  into  a  written  contract  with  the  plaintiff  by 
which  he  agreed  to  sell,  and  it  to  buy,  certain  premises  in  the  city 
of  New  York,  upon  the  terms  and  conditions,  stated  in  the  contract, 
a  copy  of  which  was  annexed  to,  and  made  a  part  of,  the  complaint ; 
that  at  the  time  the  contract  was  executed  plaintiff  paid  to  defend- 
ant the  sum  of  $1,000  in  part  payment  of  the  purchase  price,  and 
that  it  thereafter  expended  in  searching  the  title  the  further  sum  of 
$215 ;  that  after  the  making  of  the  contract  the  plaintiff  discovered 
a  defect  in  the  title  of  the  premises,  and  that  the  same  were  not  as 
set  forth  in  the  written  agreement,  in  that  "all  the  northerly  walls 
of  the  same  encroach  from  2^ to  3J4  inches  on  145th  street,  where- 
as the  agreement  *  *  *  states  that  but  the  northerly  wall  of 
the  premises  herein  described,  immediately  adjoining  the  property 
on  the  east,  extends  from  2J/2  to  3j4  inches  on  the  street."  The 
agreement  referred  to  in  the  complaint  contained  this  clause: 

"It  being  understood  and  agreed  that  the  east  wall  of  the  most  easterly 
building  encroaches  about  three  inches  on  the  premises  adjoining  on  the  east 
and  that  the  north  ^-all  of  the  building  on  the  above  described  premises  en- 
croaches 2^^  to  3^  inches  on  the  street  In  front  thereof." 

The  defendant,  in' his  answer,  denied  that  he  entered  into  the 
contract  alleged  in  the  complaint,  but  admitted  that  he  did  enter 
into  a  contract  of  sale  with  the  plaintiff  similar  to  the  one  alleged 
in  the  complaint,  except  that  the  clause  above  quoted  reads  as  fol- 
lows : 

**It  being  understood  and  agreed  that  the  east  wall  of  the  most  easterly 
building  encroaches  about  three  inches  on  the  premises  adjoining  on  the  east 
and  that  the  north  walls  of  the  buildings  on  the  above  described  premises  en- 
croach 21^  to  3^  inches  on  the  street  in  front  thereof." 

The  only  difference  between  the  two  clauses,  it  will  be  noticed,  is 
the  omission  in  the  first  clause  from  the  words  "walls"  and  "build- 
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ings"  of  the  letter  "s,"  underscored  in  the  second  clause  quoted. 
At  the  trial  the  testimony  of  the  respective  parties  was  directed 
principally  to  the  issue  as  to  whether  the  letter  "s"  had  been  erased 
from  the  words  "walls"  and  "buildings"  after  the  execution  of  the 
contract.  The  trial  court  found  that  it  had,  and  when  the  contract 
was  executed  the  clause  was  as  alleged  by  the  defendant  in  his  an- 
swer, and  there  is  an  abundance  of  proof  to  sustain  the  finding. 
The  opinion  delivered  by  the  learned  justice  sitting  at  Special  Term 
is  entirely  satisfactory,  and  we  would  be  content  to  affirm  the  judg- 
ment upon  that  opinion,  were  it  not  for  the  fact  that  the  counsel 
for  the  appellant  upon  the  argument  insisted  that,  if  the  defendant's 
contention  as  to  the  contract  were  correct,  then  there  was  no  con- 
tract at  all.  The  answer  to  the  suggestion  is  that  no  such  issue  was 
presented.  The  plaintiff  based  ^his  right  to  recover  upon  a  con- 
tract, a  copy  of  which  he  alleged  was  annexed  to  the  complaint. 
Defendant,  by  his  answer,  admitted  the  execution  of  a  contract 
similar  in  all  respects  to  the  one  sued  on,  except  the  letter  "s"  should 
be  added  to  the  words  "wall"  and  "building"  in  the  clause  quoted. 
The  contract  was  prepared  in  duplicate  by  the  defendant's  attorneys 
several  days  prior  to  its  execution,  and,  according  to  the  testimony 
of  several  witnesses  who  took  part  in  the  preparation,  as  prepared 
the  letter  "s"  formed  a  part  of  the  words  in  dispute.  After  the  de- 
fendant had  executed  one  copy,  the  other  was  delivered  by  his 
broker  to  the  plaintiff,  which  retained  it  for  several  days,  and  then 
delivered  it,  executed,  to  the  defendant  in  exchange  for  the  one 
executed  by  him.  It  was  subsequently  discovered  that  the  letter 
"s"  had  been  erased  from  the  words  "walls"  and  "buildings."  Tak- 
ing all  the  testimony  together,  including  an  inspection  of  the  con- 
tract itself,  which  was  produced  on  the  argument,  the  conclusion 
is  irresistible  that  the  letter  "s"  was  erased  as  claimed ;  and  there 
is  sufficient  evidence  to  sustain  the  finding  of  the  trial  court  that  at 
the  time  of  the  exchange  the  one  which  the  defendant  received  had 
been  altered  as  above  indicated  without  his  knowledge  or  consent, 
and  was  delivered  to  him  for  the  purpose  of  inducing  him  to  beheve 
that  it  was  a  counterpart  of  the  one  executed  by  him  and  delivered 
to  the  plaintiff. 

I  am  of  the  opinion  that  the  judgment  is  right,  and  should  be 
affirmed,  with  costs.    All  concur. 


BIRKBTT  V.  POSTAL  TELEGRAPH-CABLE  CO. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    July  6,  1905.) 

Fbaxtd  op  Agent— Liabilitt  op  Peincipal. 

Where  the  agent  of  a  telegraph  company,  having  superintendence  of  an 
office,  rendered  a  customer  accounts  showing  excessive  charges,  and  the 
same  were  paid  by  the  customer,  the  telegraph  company  was  liable  for 
the  excess,  though  the  customer  had  a  tariff  book,  from  which  he  could 
have  ascertained  that  h^  was  being  defrauded,  and  though  the  excess 
charges  were  retained  by  the  agent. 

[Ed.  Note. — For  cases  la  point,  see  vol.  40,  Cent  Dig.  Principal  and 
Agent,  II  58^598.1 
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Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  Clarence  T.  Birkett  against  the  Postal  Telegraph-Ca- 
ble Company.  From  a  judgment  in  favor  of  plaintiff,  defendant  ap- 
peals.   Affirmed. 

The  appellant  from  1809  to  1903  had  in  its  employ,  as  manager  at  Penn 
Yan,  one  Harrington.  The  business  carried  on  at  the  defendants  office  was 
<iuite  extensive  for  a  country  village,  and  the  part  contributed  by  the  plain- 
tiif  was  large.  Harrington  was  in  full  control  of  this  business  for  the  de- 
fendant A  rule  of  the  company  required  that  he  deposit  the  funds  of  the 
company  in  the  bank  "in  his  official  name  or  to  the  credit  of  the  company  in 
its  corporate  name."  He  chose  the  first  of  these  alternatives,  and  deposited 
in  the  local  bank  to  his  credit  as  manager  the  money  he  received  belonging 
to  the  defendant  He  only  had  one  account  at  this  bank,  and  checked  against 
It  to  meet  the  expenses  of  the  defendant  at  the  Penn  Yan  office,  including 
his  own  salary.  Harrington  rendered  itemized  statements  each  month  to 
the  plaintiff  on  blanks  furnished  by  the  defendant  for  that  purpose,  and  the 
plaintiff  paid  him  mainly  by  check  as  they  were  rendered.  In  1903  he 
accidentally  discovered  an  overcharge,  which  led  to  an  investigation,  disclos- 
ing that  he  had  been  systematically  mulcted  by  Harrington,  who  confessed 
his  guilt  and  absconded.  An  extended  examination  proved  the  extent  of  these 
false  accounts,  consisting  of  fictitious  items  and  excessive  charges,  was 
42,480.24.  Harrington  had  remitted  proper  sums  and  rendered  correct  state- 
ments of  the  accounts  to  the  defendant 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

J.  W.  Hammond,  for  appellant. 
Calvin  J.  Huson,  for  respondent. 

SPRING,  J.  The  rule  of  law  governing  this  case  is  elementary. 
A  principal  is  liable  to  a  third  person  for  the  misconduct  of  his 
agent  committed  in  the  line  of  his  employment,  even  though  the 
offense  was  in  excess  of  his  authority,  "and  the  principal  did  not 
authorize,  justify,  or  know  of  it."  Nowack  v.  Met.  St.  Ry.  Co., 
166  N.  Y.  433-440,  60  N.  E.  32,  54  L.  R.  A.  592,  82  Am.  St.  Rep. 
691;  Jarvis  v.  Manhattan  Beach  Co.,  148  N.  Y.  652-657,  43  N.  E.  68, 
31  L.  R.  A.  776,  51  Am.  St.  Rep.  727  et  seq. 

Conceding  this  rule  of  law,  the  appellant  contends  that  Harring- 
ton was  not  in  the  line  of  his  employment  in  making  false  entries 
in  the  accounts  rendered  to  the  plaintiff.  Harrington  had  general 
superintendence  of  the  defendant's  office  in  Penn  Yan.  He  had  the 
exclusive  handling  of  its  funds  at  that  village.  He  was  charged 
wth  the  rendition  of  the  accounts  to  the  plaintiff,  and  with  collect- 
ing for  the  telegrams  and  cablegrams  sent  by  the  plaintiff  and  upon 
which  there  were  charges  for  transmission.  He  was  acting  within 
the  scope  of  his  agency  in  receiving  the  money  for  the  benefit  of 
the  defendant.  If  the  plaintiff  had  paid  the  exact  amount  due,  and 
Harrington  had  misappropriated  it,  the  plaintiff  could  not  have 
teen  compelled  to  respond  over  again  on  account  of  the  misconduct 
of  Harrington.  Of  course,  Harrington  was  not  authorized  to  collect 
money  of  the  plaintiff  for  telegrams  never  transmitted ;  but  it  was 
his  duty  to  collect  the  sums  actually  due  for  their  transmission.  If 
he  collected  more  than  was  due,  he  did  that  because  of  his  agency. 
The  agent,  in  his  dealings  with  the  plaintiff,  turned  out  to  be  dis- 
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honest  while  acting  in  that  capacity.  His  delinquency  does  not 
exonerate  the  defendant  to  the  plaintiff,  who  relied  upon  the  mani- 
fest authority  of  Harrington.  The  principal  cannot  so  easily  evade 
liability  for  the  misdeeds  of  its  agent.  The  general  line  of  employ- 
ment is  fixed  by  the  agency,  and  in  whatever  an  agent  does  to  an 
innocent  third  person  within  that  general  line,  although  ultra  vires, 
he  represents  his  principal.  If  a  conductor  uses  undue  violence  in 
removing  a  passenger  from  a  train,  the  railroad  company  is  liable. 
The  company  does  not  authorize  the  conductor  to  handle  the  pas- 
senger harshly;  but  it  does  empower  him  in  certain  cases  to  eject 
the  passenger,  and  it  must  be  held  civilly  responsible  for  whatever 
the  conductor  does  in  carrying  out  the  authority  intrusted  to  him, 
even  though  he  oversteps  his  instructions.  The  rule  here  applica- 
ble is  founded  on  the  old  maxim  that  the  principal  is  responsible  for 
his  agent,  not  the  innocent  third  person. 

The  plaintiff  was  furnished  with  the  tariff  books  of  the  defend- 
ant, and  by  examination  of  each  statement  with  the  tariff  rates 
could  have  ascertained  that  he  was  being  cheated.  It  is  urged 
that  he  was  negligent  in  failing  to  make  these  examinations,  and 
should  not,  therefore,  be  permitted  to  recover.  The  plaintiff  was 
not  obliged  to  act  on  the  assumption  that  Harrington  was  de- 
frauding him.  The  defendant  had  placed  its  agent  in  the  responsi- 
ble position  of  manager  of  its  business.  It  vouched  for  his  integ- 
rity to  its  patrons.  They  had  a  right  to  assume  he  was  honest, 
and  were  not  called  upon  to  enter  into  any  inspection  of  the  items 
of  his  accounts,  for  the  purpose  of  discovering  either  fraud  or 
mistake.    The  judgment  should  be  affirmed,  with  costs. 

Judgment  affirmed,  with  costs.    All  concur. 


McNEIL  V.  HALL. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    July  6,  1905.) 

Trover— Natube  of  Action— Assertion  of  EQinxraa. 

In  an  action  purely  at  law  for  conversion,  plaintiff  cannot  avail  hlmselt 
of  equities  which  may  exist  in  his  favor,  nor  assert  an  eQOitable  estoppel 
against  defendant 

Sales— Expiration  of  Gontraci>— Duties  of  Seller. 

Where  a  contract  for  the  sale  of  timber  required  the  buyer  to  remove 
the  timber  from  the  land  before  a  certain  date,  the  seller  was  not  re- 
quired,  in  order  to  protect  his  rights,  to  forbid  the  buyer  to  move  hia  saw- 
mill onto  the  premises  after  the  expiration  of  the  time  limit,  until  fully 
advised  of  such  rights. 

Same— Expiration  of  Contract— Rights  of  Buyer— Vesting  of  Title. 
A  contract  for  the  sale  of  standing  timber  provided  for  the  payment  of 
the  purchase  price  in  installments,  and  bound  the  buyer  not  to  cut  any 
timber  until  the  second  payment  should  be  made,  and  not  to  draw  off  any 
bark  until  the  third  payment  should  be  made,  nor  to  draw  off  any  timber 
or  loffs  until  the  fourth  payment  should  be  made.  The  seller  further  ex- 
pressly reserved  title  to  all  the  lumber  and  bark  until  the  respective  pay- 
ments should  be  made,  and  the  buyer  agreed  *'to  draw  all  the  said  timber 
off  the  lot  on  or  before  April  12,  1903,  after  which  date  he  has  no  further 
right  on  said  premises  or  in  any  timber  left  thereon."    Held,  that  all  tim- 
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ber,  logs,  or  bark,  whether  cut  or  uncut,  remaining  on  the  premises  after 
the  date  specified,  became  the  absolute  property  of  the  seller,  and  the  buy- 
er ceased  to  have  any  Interest  therein  after  such  date. 

Appeal  from  Trial  Term,  Erie  County. 

Action  by  Catherine  McNeil  against  Daniel  Hall.  From  a  judg- 
ment for  plaintiff,  and  from  an  order  denying  a  new  trial,  defendant 
appeals.     Reversed. 

The  action  was  commenced  on  the  31st  day  of  May,  1903,  to  recover  dam- 
ages for  the  alleged  conversion  of  a  quantity  of  logs  which  were  skidded  and 
on  premises  belonging  to  the  defendant,  which  logs  the  plaintiff  claimed  to 
own  and  to  be  entitled  to  the  possession  of.  The  defendant  denied  such  own- 
ership and  right  of  possession,  and  refused  to  surrender  the  property  after 
demand  duly  made.  The  ownership  and  right  of  possession  of  the  plaintiff 
was  the  only  issue  presented  by  the  pleadings  or  by  the  proof.  The  value  of 
the  logs  in  question  was  conceded  to  be  $1,300.  Upon  the  trial  there  was  no 
dispute  as  to  the  facts,  and  at  the  close  of  the  evidence  the  defendant  moved 
for  a  nonsuit,  which  was  denied,  and  upon  plaintiff's  motion  the  court  directed 
a  verdict  in  her  favor  for  $1,300,  besides  costs,  to  both  of  which  rulings  de- 
fendant's counsel  duly  excepted.  Judgment  was  entered  accordingly,  and 
from  it  and  the  order  denying  defendant's  motion  fbr  a  new  trial  this  appeal 
is  taken,  which  Involves  only  questions  of  law  arising  upon  a  conceded  state 
of  facts. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

C.  W.  Stevens  (F.  A.  Robbins,  of  counsel),  for  appellant. 
Shire  &  Jellinek  (Vernon  Cole,  of  counsel),  for  respondent. 

McLENNAN,  P.  J.  On  and  prior  to  the  12th  day  of  April,  1901, 
the  defendant  was  the  owner  of  four  parcels  of  land  situate  in 
Livingston  county,  N.  Y.,  on  which  was  a  quantity  of  standing  pine, 
hemlock,  and  hardwood  timber.  On  that  day  the  defendant,  as 
party  of  the  first  part,  entered  into  a  written  contract  with  one  J.  F. 
Dieffenbacker,  party  of  the  second  part,  by  which  said  party  of 
the  first  part  agreed  to  sell  the  second  party  all  the  timber  which 
was  over  six  inches  in  diameter  two  feet  from  the  ground,  standing 
on  said  four  parcels  of  land,  for  the  sum  of  $5,000.  The  second 
party  agreed  to  purchase  the  same  at  the  price  named,  and  to  pay 
such  purchase  price  in  five  installments;  the  amount  of  each  and 
the  time  and  manner  of  making  the  same  being  clearly  stated. 
The  contract  further  provided : 

"The  party  of  the  second  part,  it  is  expressly  agreed,  shall  not  cut  any  tim- 
ber on  the  lot,  until  the  second  payment  above  mentioned  is  made,  neither 
shall  he  draw  off  any  of  the  bark  cut  upon  the  land,  imtil  the  third  payment 
of  $2,000  is  made,  nor  draw  off  any  of  the  timber  or  logs  until  the  fourth  pay- 
ment of  $1,000  is  made,  and  after  that  he  agrees  to  leave  upon  the  lot  at  all 
times  sufficient  lumber  or  logs  to  secure  the  payment  of  the  last  installment. 

"The  party  of  the  first  part  expressly  reserves  the  title  to  ail  of  said  lumber 
and  bark  and  lumber  made  therefrom  until  the  respective  sums  above  men- 
tioned have  been  fully  paid,  the  party  of  the  second  part  having  the  right  to 
enter  and  cut  and  prepare  the  same,  but  has  not  the  right  to  move  any  of  the 
said  timber  from  the  premises  until  the  moneys  above  mentioned  have  been 
paid  in  the  manner  and  times  heretofore  stated. 

"In  case  the  party  of  the  second  part  neglects  or  refuses  to  make  the  pay- 
ments, or  any  of  them  as  above  provided,  then  it  is  agreed  that  the  party  of 
the  first  part  may  retain  all  sums  that  the  party  of  the  second  part  has  paid 
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hereon,  as  liquidated  damages  for  the  breach  of  said  contract,  as  well  as  all 
bark  and  timber  cut,  and  the  rights  of  the  party  of  the  second  part  under 
this  contract  shall  then  cease  and  determine.    *    *    * 

**Party  of  the  second  part  to  have  the  privilege  of  putting  a  mill  on  the  lot 
to  saw  the  lumber  If  he  so  elects,  and  In  that  case  he  agrees  to  use  all  proper 
diligence  to  protect  the  said  premises  or  adjoining  lands  from  damage  by  fire 
and  to  rebuild  or  replace  or  pay  the  value  of  all  fences  burned  by  reason  of 
the  acts  of  his  agents  and  servants  under  this  contract 

"Party  of  the  second  part  further  agrees  to  draw  all  the  said  timber  off  the 
lot  on  or  before  April  12th,  1903,  after  which  date  he  has  no  further  right  on 
said  premises  or  In  any  timber  left  thereon.    •    •    • 

"This  agreement  to  bind  the  heirs,  executors,  administrators  and  assigns  of 
the  respective  parties." 

It  is  conceded  that  by  mesne  assignments  the  plaintiff  at  the  time 
of  the  commencement  of  this  action  was  vested  with  all  the  title, 
rights,  and  interest  in  and  to  the  logs  in  question  which  Dieff  enback- 
cr  would  have  had  if  no  assignment  had  been  made  by  him,  and 
he  had  done  and  performed  all  the  acts  which  the  several  assignees, 
or  any  of  them,  did  in  the  premises.  Soon  after  the  execution  of  the 
contract  referred  to,  Dieffenbacker,  or  one  of  the  several  assignees, 
entered  upon  the  premises  of  the  defendant,  and  in  due  time,  and 
before  the  12th  day  of  April,  1903,  the  time  when  it  is  alleged  such 
contract  expired,  and  the  vendee's  rights  thereunder  terminated, 
had  cut  all  the  timber  into  logs,  had  fully  paid  the  purchase  price 
as  specified  in  the  agreement,  and  had  peeled  and  removed  from 
the  premises  all  the  bark  and  all  the  logs,  with  the  exception  of 
those  which  are  the  subject  of  this  litigation.  Those  were  cut  and 
skidded,  but  remained  on  defendant's  premises  after  such  date ;  and 
soon  thereafter  the  plaintiff  moved  a  portable  sawmill  onto  defend- 
ant's premises,  set  it  up,  and  prepared  to  saw  the  logs  in  question. 
When  the  plaintiff  was  ready  to  commence  such  operations,  the 
defendant  asserted  that  the  logs  were  his,  because  allowed  to  re- 
main upon  the  premises  after  the  time  specified  in  the  contract,  and 
forbade  the  plaintiff  from  in  any  manner  interfering  with  or  taking 
possession  of  the  same.  Upon  it  being  suggested  to  him  by  an 
agent  or  employe  of  the  plaintiff  that,  if  such  was  his  claim  oV  at- 
titude, he  should  have  made  his  position  known  before  arrange- 
ments were  completed  for  sawing  the  logs,  his  answer  was  that  he 
had  not  consulted  counsel,  and,  in  substance,  that  he  was  not  sure 
what  his  rights  were  in  the  premises.  At  all  events,  he  refused  to 
permit  the  plaintiff  to  take  possession  of  the  logs  after  demand  duly 
made  upon  him,  and  thereupon  this  action  was  brought. 

It  is  apparent  that  plaintiff's  right  to  recover,  if  it  exists,  must 
be  found  in  the  written  instrument.  This  is  an  action  at  law,  pure 
and  simple,  and  any  equities  which  may  exist  in  plaintiff's  favor  are 
not  available  here.  Therefore  the  suggestion  is  unimportant  that 
in  equity  the  defendant  should  be  held  to  be  equitably  estopped  from 
asserting  title  to  the  logs  after,  with  his  knowledge,  and  without 
protest  from  him,  the  plaintiff  incurred. the  expense  of  moving  and 
setting  up  a  portable  mill  on  defendant's  premises,  with  which  to 
manufacture  the  logs  in  question.  Nor  is  there  any  proof  of  any 
act  done  by  the  defendant  from  which  an  express  or  implied  exten- 
sion of  the  contract  could  be  found.     Presumably  when  the  plaintiff 
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moved  the  sawmill  onto  defendant's  premises  she  knew  as  well  as 
he  did  that  the  time  limit  expressed  in  the  contract  had  expired. 
The  defendant  was  not  called  upon  to  forbid  such  action  on  her 
part  until  fully  advised  of  his  rights  in  the  premisses.  No  consent  to 
her  acts  is  claimed  to  have  been  given  by  him.  Therefore,  as  above 
suggested,  the  rights  of  the  parties  must  be  measured  by  the  pro- 
visions of  the  written  contract.  • 

It  is  the  contention  of  the  appellant  that  the  sale  of  the  timber  in 
question,  as  evidenced  by  the  written  agreement,  was  a  conditional 
sale ;  that  the  title  thereto  did  not  pass  upon  the  execution  of  the  . 
contract  or  upon  the  payment  of  the  purchase  price,  nor  unless  the 
timber  was  cut  and  the  logs  removed  prior  to  the  12th  day  of  April, 
1903 ;  that  the  removal  as  well  as  the  payment  was  a  condition  pre- 
cedent to  the  vesting  of  title  in  the  vendee ;  that,  if  payment  was 
made  according  to  the  terms  of  the  agreement,  the  vendee  had  the 
right  to  remove  at  will  within  the  specified  time;  that  upon  such 
payment  being  made  the  title  vested,  subject,  however,  to  bein^  di- 
vested in  case  removal  was  not  made  within  the  specified  time. 
This,  we  think,  is  the  fair  interpretation  of  the  meaning  of  the  agree- 
ment. 

It  is  claimed  by  the  respondent  that  upon  the  payment  of  the  pur- 
chase price  the  title  vested  absolutely  in  the  vendee  named  in  the 
contract,  or  in  his  assign,  and  that  the  words  in  the  contract  to 
which  attention  has  been  called  ought  not  to  be  construed  in  such 
manner  as  to  reinvest  the  defendant  with  such  title,  or  so  as  to  Are- 
ate  a  forfeiture  in  his  behalf  in  any  timber  which  was  not  removed 
within  the  time  which  it  was  agreed  it  should  be.  It  is  unnecessary 
to  determine  the  precise  nature  of  the  title  which  the  vendee  acquir- 
ed in  the  first  instance  by  virtue  of  the  contract,  because  almost  in 
express  language  it  provided  that  he  should  be  prevented  from  as- 
serting such  title,  whatever  its  nature,  to  any  logs  which  remained 
upon  defendant's  premises  after  the  12th  day  of  April,  1903.  He 
agreed  that  he  would  not  exercise  any  acts  of  ownership  or  domin- 
ion over  such  logs  after  that  date.  The  contract  is  not  ambiguous. 
Language  could  hardly  express  an  intention  more  plainly  than  does 
the  sentence  to  which  attention  has  been  called,  viz. : 

**Party  of  the  second  part  further  agrees  to  draw  all  the  said  timber  off  the 
lot  on  or  before  April  12th,  1903,  after  which  date  he  has  no  further  right  on 
said  premises  or  in  any  timber  left  thereon." 

Clearly  the  word  "timber,"  as  used  in  the  first  clause  of  the  sen- 
tence, has  reference  to  timber  already  cut ;  and  there  is  no  basis  for 
holding  that  the  word  "timber,"  as  used  in  the  last  clause,  has  a 
different  meaning,  and  refers  to  standing  timber.  The  vendee 
agreed  to  draw  all  timber  before  a  certain  date,  and  he  agreed  to 
forfeit  his  right  to  all  timber  left  on  the  premises  after  such  date. 
An  examination  of  the  entire  contract,  and  especially  of  the  provi- 
sion last  referred  to,  leads  to  the  conclusion  that  it  was  the  inten- 
tion of  the  parties  that  all  timber,  logs,  or  bark  which  the  defend- 
ant sold,  whether  cut  or  uncut,  and  which  remained  on  the  prem- 
ises after  the  12th  day  of  April,  1903,  should  become  the  absolute 
property  of  the  defendant,  and  that  such  intention  was  olearly 
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expressed  by  the  language  used  in  the  instrument,  and  therefore 
the  plaintiff  ceased  to  have  any  right,  title,  or  interest  in  or  to  the 
logs  or  timber  in  cjuestion  after  said  date. 

A  contract  very  similar  to  the  one  under  consideration  was  con- 
strued in  the  case  of  Boisaubin  v.  Reed,  *41  N.  Y.  323 ;  and  it  was 
held,  in  substance,  that,  the  parties  by  contract  having  fixed  the 
time  within  which  the  vendee  might  enter  the  land  and  carry  away 
the  timber,  after  the  expiration  of  such  term  the  vendee  had  no 
right  to  enter  the  vendor's  premises  for  the  purpose  of  removing 
the  same ;  and  in  that  case  the  court  said,  "The  vendee  has  no  title 
to  the  timber  by  cutting  logs  and  leaving  them  upon  the  land,  but, 
to  complete  his  title,  he  must  also  remove  the  logs  within  the  time." 
To  the  same  effect  is  Kellam  v.  McKinstry,  69  N.  Y.  264,  in  which, 
in  a  very  exhaustive  opinion  written  by  Judge  Miller,  the  case  of 
Boisaubin  v.  Reed,  supra,  is  cited  with  approval.  See,  also,  Inder- 
lied  V.  Whaley,  65  Hun,  407,  20  N.  Y.  Supp.  183 ;  Grange  v.  Palm- 
er, 56  Hun,  481,  10  N.  Y.  Supp.  201.  In  that  case,  also,  the  case  of 
Boisaubin  v.  Reed  is  referred  to  with  approval,  and  it  is  said  that 
the  soundness  of  the  proposition  as  stated  by  the  court  in  that  case 
cannot  be  questioned. 

It  follows  that  the  judgment  and  order  appealed  from  should  be 
reversed,  and  a  new  trial  granted,  with  costs  to  the  appellant  to 
abide  event. 

Judgment  and  order  reversed,  and  new  trial  granted,  with  costs 
to  appellant  to  abide  event.    All  concur. 


OLDS  et  al.  v.  NEW  YORK  CENT.  &  H.  R.  R  CO. 
(Supreme  Court,  Appellate  Division,  Fourth  Department    July  6,"  1905.) 

1.  Cabbiebs— Limitation  of  Liability— Live  Stock  Contbact^Validitt. 

A  so-called  **live  stock  contract/'  by  its  terms  relieving  a  railroad  of  its 
common-law  liability  in  important  particulars  and  from  liability  on  ac- 
count of  neglect  of  its  duty  in  tbe  transportation  of  horses,  signed  by  the 
shipper,  who  did  not  know  the  contents  or  purport  thereof,  after  the  horses 
were  loaded  on  one  of  defendant's  cars,  and  had  left  the  shipping  pointy 
was  not  binding. 

[Ed.  Note.— For  cases  in  point,  see  vol.  0,  Cent  Dig.  Carriers,  §§  d3S- 
949.] 

2.  Same— Questions  fob  Jxtbt. 

Whether  a  contract  limiting  a  carrier's  liability  for  negligence  in  the 
transportation  of  live  stock  was  executed  by  plaintiffs  in  ignorance  of  its 
contents  and  after  shipment  held  a  question  for  the  jury. 

3.  Same. 

Whether  a  carrier's  conduct  In  the  transportation  of  and  caring  for 
horses  shipped  was  such  as  to  absolve  it  from  liability  under  the  common- 
law  rule  held  a  question  for  the  jury. 

[Ed,  Note. — For  cases  in  point,  see  vol.  9,  Cent  Dig.  Carriers,  §  962.] 

4.  Same— Cause  of  Action— Tobt  ob  Conversion. 

Evidence  that  defendant  railroad  failed  to  discharge  its  common-law 
duty  as  a  common  carrier  respecting  the  transportation  of  plaintiffs'  hors- 
es, injured  by  defendant's  inattention  and  negligence,  did  not  establish  & 
cause  of  action  against  defendant  in  tort  or  for  conversion. 
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5.  Same— Delivery  or  Pbopebtt  in  Transitu— Duty  or  Carrier— Amend- 
ment TO  Complaint— Reversible  Error. 

In  an  action  against  a  carrier  for  injuries  to  plaintiffs'  horses,  resulting 
from  defendant's  alleged  negligeuce  and  inattention  in  transporting  them, 
where  the  court  ruled  that  by  reason  of  the  shipping  contract  defendant 
was  relieved  of  its  common-law  liability,  a  ruling  permitting  the  complaint 
to  be  amended  so  as  to  allege  a  cause  of  action  in  tort  for  conversion,  on 
the  theory  that  plaintiffs  nad  a  right  to  demand  the  horses  while  in 
transitu,  and  that,  there  being  evidence  tending  to  show  such  demand  for 
the  purpose  of  feeding  and  caring  for  the  horses,  defendant  was  liable  for 
injuries  to  the  horses  resulting  trom  its  inattention  and  neglect  after  re- 
fusal to  deliver  them,  was  reversible  error,  as  a  railroad  is  not  bound  to 
deliver  to  a  shipper,  while  in  transitu,  goods  or  live  stock  consigned  to 
himself ;  certainly  not  unless  the  freight  is  paid. 

€.  Same— Duty  to  Care  for  Stock. 

A  carrier  receiving  live  stock  for  shipment  is  bound  to  properly  care  for 
the  same,  or  afford  the  shipper  reasonable  opportunity  to  do  so. 

LEd.  Note. — For  cases  in  point,  see  voL  9,  Cent  Dig.  Carriers,  i§  923, 
92U-928.] 

Appeal  from  Trial  Term,  JeflFerson  County. 

Action  by  Thaddeus  Olds  and  another  against  the  New  York 
Central  &  Hudson  River  Railroad  Company.  From  a  judgment 
for  plaintiffs  and  from  an  order  denying  its  motion  for  a  new  trial, 
defendant  appeals.     Reversed. 

The  action  was  commenced  on  the  28th  day  of  May,  1904,  to  re- 
cover damages  sustained  by  the  plaintiffs,  alleged  to  have  been 
caused  on  account  of  the  failure  of  the  defendant  to  properly  dis- 
charge its  duty  as  a  common  carrier  in  the  transportation  of  a  car 
load  of  horses  from  the  city  of  Buffalo  to  Adams,  N.  Y. 

Argued  before  JVIcLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

Henry  Purcell,  for  appellant. 
V.  K.  Kellogg,  for  respondents. 

McLENNAN,  P.  J.  In  the  complaint  it  was  alleged,  in  sub- 
stance, that  the  defendant  undertook  to  carry  over  its  railroad  from 
the  city  of  Buffalo  to  Adams,  N.  Y.,  a  car  load  of  horses  for  the 
plaintiffs ;  that  it  failed  to  discharge  its  duty  as  common  carrier  in 
that  regard;  and  that  in  consequence  the  horses  were  injured,  and 
the  plaintiffs  sustained  damage.  The  defendant  alleged,  £Cnd  it  is 
not  disputed,  that  the  plaintiffs  signed  a  *1ive  stock  contract/'  so 
called,  which  by  its  terms  relieved  the  defendant  of  its  common-law 
liability  in  many  important  particulars,  and  relieved  it  from  liabil- 
ity on  account  of  any  of  the  alleged  wrongful  acts  or  omissions 
which  the  evidence  tends  to  establish  in  respect  to  the  shipment  of 
the  horses  in  question.  It  appears,  however,  that  such  contract 
was  signed  by  the  plaintiffs  after  the  horses  had  been  loaded  in  one 
of  defendant's  cars  and  had  left  the  city  of  Buffalo  for  their  destina- 
tion. And  there  is  also  evidence  tending  to  show  that  the  plaintiffs 
did  not  know  the  contents  or  purport  of  such  agreement.  If  such 
was  the  fact — and  the  jury  would  have  been  justified  in  so  finding — 
then  the  contract  had  no  binding  force  or  effect,  and  the  responsi- 
bility imposed  upon  a  common  carrier  by  the  common  law  was  cast 
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upon  the  defendant.  Park  v.  Preston,  108  N.  Y.  434,  15  N.  E.  705. 
Where  the  goods  or  property  have  heen  shipped  and  are  beyond  re- 
call before  the  bill  of  lading  or  agreement  limiting  the  carrier's  lia- 
bility is  executed,  it  does  not  affect  the  rights  of  the  parties.  Guil- 
laume  v.  Central  Transportation  Company,  100  N.  Y.  491,  3  N.  E. 
489 ;  Germania  Fire  Insurance  Company  v.  Memphis  &  Charles- 
ton Railroad  Company,  72  N.  Y.  90,  28  Am.  Rep.  113 ;  Waldron  v. 
Fargo,  170  N.  Y.  130-137,  62  N.  E.  1077,  and  cases  cited. 

In  the  case  at  bar  the  learned  trial  court  held  as  matter  of  law 
that  the  live  stock  contract  was  valid  and  binding,  arid  fixed  the  con- 
tractual relations  between  the  parties.  Clearly,  under  the  authori- 
ties cited,  such  holding  was  erroneous.  It  is  urged,  however,  that 
the  appellant  ought  not  to  be  heard  to  complain,  because  such  rul- 
ing was  favorable  to  it.  Clearly,  that  would  be  so  if  the  learned 
•  trial  court  had  stopped  there ;  but  instead,  at  the  close  of  plaintiffs' 
evidence,  after  having  ruled  that  no  liability  had  been  established  as 
for  a  violation  of  the  contract,  and  that  the  defendant  was  relieved 
of  its  common-law  liability  because  of  such  contract,  it  was  sug- 
gested by  the  court  that  the  complaint  might  be  regarded  as  amend- 
ed so  as  to  allege  a  cause  of  action  in  tort,  in  effect  a  cause  of  ac- 
tion in  conversion,  upon  the  theory,  as  stated  by  the  learned  trial 
court,  that  the  plaintiffs  had  a  right  to  demand  their  property  w^hile 
in  transitu,  and  that,  as  there  was  evidence  tending  to  show  that 
they  did  demand  the  horses  from  the  defendant  while  the  car  was 
in  Syracuse,  for  the  purpose  of  feeding  and  caring  for  the  same, 
and  that  the  defendant  refused  to  deliver  them,  the  jury,  if  they  be- 
lieved that  evidence,  might  find  that  the  defendant  was  guilty  of  a 
tort ;  and,  if  they  found  as  a  result  that  the  horses  were  injured  by 
the  inattention  and  negligence  of  the  defendant  after  such  demand 
and  refusal,  the  plaintiffs  would  be  entitled  to  recover.  The  case 
was  submitted  to  the  jury,  if  we  properly  interpret  the  meaning  of 
the  proceedings,  upon  that  theory.  To  the  ruling  permitting  the 
complaint  to  be  so  amended  defendant's  counsel  duly  excepted. 

Considering  all  the  circumstances,  we  think  such  ruling  constitut- 
ed reversible  error.  But,  independent  of  that  question,  the  evidence 
did  not  establish  a  cause  of  action  against  the  defendant  in  tort  or 
for  conversion.  It  simply,  if  true,  tended  to  prove  that  the  defend- 
ant failed  to  discharge  the  duty  imposed  upon  it  by  the  common  law 
as  a  common  carrier.  The  jury,  however,  were  instructed  that  they 
could  not  find  the  defendant  liable  because  of  its  failing  to  per- 
form such  duty,  but  only  if  they  found  that  it  wrongfully  failed  to 
deliver  possession  of  the  horses  to  the  plaintiffs  after  demand 
duly  made.  We  know  of  no  rule  which  makes  it  incumbent  upon  a 
railroad  company  to  deliver  goods  or  live  stock  while  in  transitu, 
to  a  shipper,  consigned  to  himself;  certainly  not  unless  the  freight 
is  paid.  If,  however,  a  railroad  company  receives  live  stock  for 
shipment,  it  is  bound  to  properly  care  for  the  same  itself,  or  afford 
reasonable  opportunity  to  the  shipper  to  do  so.  If  the  evidence  on 
the  part  of  the  plaintiffs  is  to  be  believed,  they  sustained  damages 
because  the  defendant  failed  to  transport  their  horses  from  Buffalo 
to  Adams,  and  care  for  them  in  a  reasonably  proper  manner.    That 
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was  the  theory  of  the  plaintiffs'  comphint ;  that  was  the  theory  up- 
on which  all  the  proof  on  behalf  of  the  plaintiffs  was  introduced; 
but  no  such  question  was  submitted  to  or  passed  upon  by  the  jury. 

Many  other  exceptions  have  been  called  to  our  attention,  but,  as 
a  new  trial  must  be  had,  it  would  seem  to  be  unnecessary  to  call 
particular  attention  to  any  of  them.  In  short,  we  think  the  case 
was  submitted  to  the  jury  upon  an  erroneous  theory.  They  should 
have  been  permitted  to  say  whether  the  **live  stock  contract"  so 
called,  was  executed  after  the  horses  had  been  shipped  and  under 
the  circumstances  claimed  by  the  plaintiffs,  and,  if  so,  then  instruct- 
ed that  it  did  not  change  or  affect  the  common-law  liability  of  the  de- 
fendant. The  jury  should  then  have  been  permitted  to  say  upon 
the  whole  evidence  whether  or  not  the  conduct  of  the  defendant  in 
the  transportation  of  and  caring  for  the  horses  was  such  as  to  ab- 
solve it  from  liability  under  the  common-law  rule,  and,  if  not,  then 
such  damages  should  be  awarded  to  the  plaintiffs  as  would  com- 
pensate them  for  the  actual  damages  sustained.  It  follows  that  the 
judgment  and  order  appealed  from  should  be  reversed  upon  ques- 
tions of  law  only,  and  a  new  trial  granted,  with  costs  to  the  appel- 
lant to  abide  event. 

Judgment  and  order  reversed,  and  new  trial  ordered,  with  costs 
to  appellant  to  abide  event,  upon  questions  of  law  only,  the  facts 
having  been  examined,  and  no  error  found  therein.    All  concur. 


RAFFERTY  v.  ANDERSON. 
(Supreme  Court,  Appellate  Division,  Third  Department    June  29,  1905.) 

1.  Deeds— Debcbiption—Constbuction. 

Where  the  point  of  beginning  In  a  description  in  a  deed  was  stated  to 
be  at  a  'point  In  the  center  of  a  road  where  It  Intersected  the  boundary 
of  a  lane^'^^such  language  precluded  the  Idea  of  the  boundaries  Joining 
upon  a  curv^. 

2.  Same. 

Where  a  description  In  a  deed  referred  to  a  strip  of  land  26  feet  wide, 
to  be  used  for  a  right  of  way,  such  language  controlled  the  width  of  the 
right  of  way  not  only  at  the  point  of  commencement,  but  through  its 
entire  length. 

Appeal  from  Special  Term,  Saratoga  County. 

Action  by  Mary  Raiferty  against  Richard  K.  Anderson.  From 
a  judgment  in  favor  of  plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

J.  W.  Atkinson,  for  appellant. 
James  F.  Tracey,  for  respondent. 

CHESTER,  J.  The  action  is  to  recover  damages  for  an  alleged 
trespass,  and  to  restrain  the  continuance  thereof.  The  plaintiff 
and  the  defendant  are  adjoining  owners  of  premises  on  the  westerly 
side  of  the  Fonda  Road,  in  the  town  of  Waterford.  The  norther- 
ly boundary  line  of  the  plaintiff's  premises  is  the  southerly  line  of 
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a  lane  or  right  of  way  on  defendant's  premises  known  as  "Ander- 
son's Lane,"  leading  westerly  from  such  road.  The  claim  of  the 
defendant  is  that  the  southerly  boundary  line  of  the  lane  runs  on  a 
curve  where  it  joins  the  westerly  line  of  the  road.  The  plaintiff, 
on  the  other  hand,  insists  that  such  southerly  line  is  a  straight  one, 
leading  to  the  center  of  the  road.  By  the  judgment  appealed  from, 
the  defendant  is  restrained  from  interfering  with  the  fence  erected 
by  the  plaintiff  on  the  line  claimed  by  her  and  from  trespassing  up- 
on the  premises  inclosed  thereby. 

It  seems  to  me  plain  that  the  plaintiff's  contention  is  correct  for 
two  reasons:  First.  In  the  deed  from  the  defendant  to  the  plaintiff 
of  the  premises  in  question  the  point  of  beginning  in  the  description 
is  stated  to  be  at  a  point  in  the  center  of  the  Fonda  Road  "where 
the  said  highway  intersects  the  southerly  boundary  of  the  lane 
known  as  'Anderson's  Lane.'"  If  the  boundary  line  of  the  lane 
intersects  the  center  of  the  highway,  it  must  cross  the  westerly 
boundary  line  of  such  highway  to  reach  a  point  in  the  center  there- 
of. This  precludes  the  idea  of  such  boundaries  joining  upon  the 
curve  insisted  upon  by  the  defendant,  for,  if  it  did,  there  would  be 
no  intersection.  Second.  The  lane  in  question  is  described  in  the 
deed  from  Van  Derkar,  one  of  the  predecessors  of  the  parties  in 
title,  to  Waldron,  which  is  referred  to  in  plaintiff's  deed,  as  a  "strip 
of  land  26  feet  wide,  to  be  used  for  a  right  of  way  only,  commencing 
at  the  public  highway."  If  the  lane  widens  out  with  a  curve  upon 
each  side  where  it  commences  at  the  highway,  as  shown  on  the 
defendant's  map,  it  has  at  that  place  a  width  of  60  feet,  and  for  a 
considerable  distance  westerly  therefrom  it  has  a  much  greater 
width  than  is  described  in  the  deed  under  which  it  was  laid  out. 
This  deed  controls  the  width  of  the  lane  not  only  at  its  commence- 
ment at  the  highway,  but  through  its  entire  length,  and  that  is  a 
uniform  width.  While  there  is  an  apparent  inadvertence  in  the 
findings  in  stating  therein  that  the  plaintiff's  fence  alonff  the  line  in 
question  formed  a  right  angle  with  the  westerly  line*of  the  Fonda 
Road,  instead  of  an  obtuse  angle,  yet  there  is  sufficient  proof  to  sup- 
port the  finding,  in  effect,  that  the  fence  erected  by  the  plaintiff 
was  along  the  southerly  boundary  line  of  the  lane  as  indicated  by 
a  line  of  old  fence  posts  remaining  at  the  time  of  defendant's  con- 
veyance to  the  plaintiff,  and  which  is  the  line  established  by  the 
decision  as  the  correct  southerly  boundar>''  of  the  lane. 

The  judgment  should  be  affirmed,  with  costs.    All  concur. 


FARMERS'  LOAN  &  TRUST  CO.  v.  NEW  YORK  ft  N.  RY.  CX).  et  aL 

(Supreme  CJourt,  Special  Term,  Westchester  County.    July,  1905.) 

Railboads—Fobeclosube  of  Mortoagb— Riqht  of  Tbustee  to  Bbing  Ac- 
tion—Request OF  HOLDEB  OF  BONDS. 

A  mortgage  of  a  railroad  company  to  secure  the  payment  of  Its  bonds 
authorized  a  foreclosure  by  the  trustee  when  requested  by  the  "holders** 
of  $2,000,000  of  the  bonds.  A  third  person  was  the  holder  of  over  $2,000.- 
000  of  the  bonds.     He  was  given  physical  possession  thereof  by  the  actual 
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owners  for  tbe  purpose  of  requeBting  a  foreclosure  for  them,  and  he  made 
the  request.    Held,  that  the  request  authorized  a  foreclosure. 

2.  Same— Act  or  Competing  Railboad— Effect  on  Right  to  Foreclose. 

Tbe  right  of  a  trustee  in  a  mortgage  of  a  railroad  company  to  secure 
the  payment  of  its  bonds  to  foreclose,  as  authorized  by  the  mortgage,  stip- 
ulating that  the  trustee  might  foreclose  when,  in  his  discretion,  he  might 
deem  it  necessary,  was  unaffected  by  the  fact  that  a  competing  railroad 
had  secured  control  of  the  mortgagor  and  diverted  traffic  from  it  in  order 
to  prevent  it  from  paying  the  interest  on  the  bonds  thereby  compelling 
a  foreclosure. 

Action  by  the  Farmers'  Loan  &  Trust  Company  against  the  New 
York  &  Northern  Railway  Company  and  others.  Judgment  for 
plaintiff. 

See  28  N.  Y.  Supp.  933,  44  N.  E.  1043. 

Suit  by  the  mortgage  trustee  to  foreclose  a  second  mortgage  by  the  de- 
fendant railroad  company  to  secure  ?3,200,000  of  bonds. 

The  mortgage  contained  a  provision  that  if  default  In  payment  of  Interest 
should  continue  12  months  after  presentation  of  coupons  and  demand  of 
payment,  the  trustee  might,  and  upon  the  demand  of  the  "holders"  of 
$2,000,000  of  the  bonds  should,  foreclose  the  mortgage. 

Presentation  and  demand  was  made  on  June  1,  1802,  on  the  coupons  which 
came  due  that  day,  and  default  made.  This  suit  was  begun  thereon  on  July 
23,  1893. 

The  complaint  alleges  all  in  one  paragraph  and  sentence  that  the  plaintiff 
received  a  written  request  of  the  holders  of  more  than  $2,000,000  of  the  bonds 
to  foreclose  the  mortgage,  "and  to  declare  the  whole  principal  sum  secured 
by  said  mortgage  to  be  at  once  due  and  payable";  and  that  "the  plaintiff 
has  elected  and  hereby  does  elect  and  declare  that  the  principal  of  all  the 
bonds  secured  by  said  mortgage*'  is  due  and  payable. 

The  railroad  of  the  mortgagor  company  was  parallel  to  and  a  rival  of  a 
branch  of  the  New  York  Central*  Railroad  Company. 

The  defendant  mortgagor  did  not  answer,  but  two  stockholders.  Holmes 
and  Pick,  were  allowed  to  intervene  and  answer. 

They  pleaded  a  defense  that  the  New  York  Central  Railroad  Company 
purchased  a  majority  of  the  stock  of  the  mortgagor  company,  and  thereby 
elected  its  directors  and  appointed  its  officers,  and  through  them  controlled 
its  affairs ;  and  that  it  caused  traffic  of  the  mortgagor  company  to  be  refused 
in  order  to  decrease  the  receipts  of  the  mortgagor  company  and  prevent  it 
from  paying  the  Interest  on  its  said  bonds,  and  also  diverted  the  revenues 
of  tlie  said  company  for  the  same  purxmse,  all  with  the  object  of  causing 
a  foreclosure  and  buying  in  the  property ;  and  that  the  demand  made  on 
the  aforesaid  trustee  to  foreclose  was  made  and  this  suit  commenced  at  the 
request  and  in  behalf  of  the  New  York  Central  Company. 

It  is  proved  that  the  New  York  Central  Company  bought  a  majority  of  the 
stock  of  the  mortgagor  company  in  April,  1893,  which  was  after  the  said 
default  of  the  mortgagor  company,  and  also  $1,700,000  of  its  second  mortgage 
bonds;  that  it  did  thereupon  get  control  of  the  mortgagor  company  by  the 
election  of  its  directors  and  appointment  of  its  officers,  and  that  the  demand 
to  foreclose  was  made  and  this  suit  brought  at  its  request  and  In  Its  behalf. 

There  is  no  evidence  that  it  caused  traffic  to  be  refused,  or  diverted  the 
revenues  of  the  mortgagor  company  from  the  payment  of  the  interest  on  its 
said  bonds. 

Charles  F.  Brown  and  John  F.  Horan,  for  plaintiff. 
Louis  Marshall,  Nathaniel  A.  Elsberg,  and  Charles  H.  Young, 
for  defendants. 

GAYNOR,  J.    This  case  has  been  tried  before,  and  the  judgment 

for  the  plaintiff  reversed  in  the  Court  of  Appeals.     150  N.  Y.  410, 

44  N.  E.  1043,  34  L.  R.  A.  76,  55  Am.  St.  Rep.  689.     A  long  opinion 

94N.Y.S.— 59  ,  , 
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was  there  written  for  the  instruction  of  the  judge  who  should  try 
the  case  the  next  time,  for  that  is  the  prime  purpose  of  such  an 
opinion.  I  suppose  I  may  properly  say  and  point  out  that  the  said 
opinion  is  the  principal  source  of  my  embarrassment,  instead  of 
making  my  course  clear.  The  case  is  now  submitted  to  me  on  the 
printed  evidence  of  the  former  trial,  no  additional  evidence  being 
offered. 

1.  The  mortgage  provides  that  the  trustee  must  foreclose  on  the 
request  of  the  "holders"  of  $2,000,000  of  the  bonds  after  the  continu- 
ance of  a  default  in  the  payment  of  interest  for  12  months.  The  re- 
quest was  made  by  Drexel,  Morgan  &  Co.  That  they  were  the 
"holders"  of  over  $2,000,000  of  the  bonds  at  the  time  is  not  dis- 
puted. They  were  given  physical  possession  of  $1,700,000  of  them 
by  the  New  York  Central  Railroad  Company,  the  actual  owner 
thereof,  and  of  the  balance  by  two  other  persons,  the  actual  owners 
thereof,  for  the  express  and  stated  purpose  of  making  the  request 
and  causing  the  foreclosure  for  the  said  owners.  It  is  undisput- 
ed that  they  were  the  agents  of  the  owners  for  that  purpose.  I  do 
not  therefore  understand  how  the  learned  opinion  written  in  the 
Court  of  Appeals  raises  a  question  on  this  head.  It  seems  to  say 
that  the  "owners"  of  $2,000,000  of  bonds  did  not  make  the  request. 
The  mortgage  does  not  say  "owners"  but  "holders,"  and  it  is  the 
unquestionable  fact  that  the  bonds  were  turned  over  to  Drexel, 
Morgan  &  Co.  in  the  usual  way  to  "hold"  the  same  for  and  repre- 
sent the  owners  in  making  the  request  and  causing  a  foreclosure 
and  a  purchase  of  the  foreclosed  road,  by  a  bondholders'  committee 
for  the  purpose  of  reorganization.  This  evidence  seems  to  have 
been  overlooked.  And  if  the  word  "owners"  be  the  one  to  use, 
then  the  owners  did  make  the  request  through  their  agents. 

I  must  therefore  find  that  a  request  to  foreclose  was  made  by 
the  "holders"  and  "owners"  of  more  than  $2,000,000  of  the  bonds. 
Trial  judges  have  been  warned  of  late  that  they  should  not  accept 
everything  said  in  a  judicial  opinion,  but  only  the  actual  decision 
of  the  court.  Colonial  City  Traction  Co.  v.  Kingston  City  R.  Co., 
164  N.  Y.  496,  48  N.  E.  900 ;  Columbia  Bank  v.  Birkett,  177  N.  Y. 
112,  66  N.  E.  662,  102  Am.  St.  Rep.  478. 

2.  I  do  not  find  that  the  trustee  commenced  the  suit  at  its  own 
election,  also,  as  a  clause  in  the  mortgage  empowered  it  to  do.  The 
learned  opinion  in  the  C6urt  of  Appeals  says  that  it  was  not  neces- 
sary for  that  court  to  decide  that  question.  And  yet  it  could  not 
reverse  the  judgment  on  the  grounds  it  did  except  on  the  theory 
that  the  suit  was  based  on  the  request  to  foreclose  only,  and  not 
on  the  election  of  the  trustee  also.  For  the  exclusion  of  the  evi- 
dence that  the  New  York  Central  Company  after  getting  control  of 
the  mortgagor  company  refused  traffic  for  the  latter  company  in 
order  to  prevent  it  from  getting  in  funds  to  pay  the  interest  on  the 
bonds,  and  also  otherwise  diverted  its  revenues  from  such  payment, 
and  the  refusal  of  the  trial  judge  to  make  any  findings  on  these 
heads,  and  for  which  the  judgment  was  reversed,  were  proper  and 
not  erroneous  rulings  if  the  trustee  was  maintaining  the  action  on 
its  own  election.     In  that  case  it  is  plain  that  such  evidence  and 

Digitized  byCjOOQlC 


Sup.   Ct)  '    FARMEKS'   L.  A  T.  CO,  V.  NEW  YORK  A  N.  RT.  CX).  931 

findings  would  be  irrelevant.  The  trustee  could  not  be  prevented 
from  foreclosing  by  wrongdoing  of  any  one.  Indeed,  if  the  New 
York  Central  Company  was  destroying  the  mortgagor  company, 
that  in  itself  would  be  a  reason  for  the  trustee  to  elect  to  foreclose 
and  rescue  the  mortgaged  company  from  the  clutches  of  the  New 
York  Central  Company,  by  enabling  the  bondholders  and  stock- 
holders of  the  mortgaged  company  to  buy  on  the  foreclosure  and 
reorganize,  unless  the  New  York  Central  Company  should  bid 
enough  to  pay  such  bondholders  and  stockholders  what  they 
deemed  themselves  entitled  to.  Although  the  learned  opinion  says 
the  question  was  not  decided,  I  must  take  it  that  the  court  did  de- 
cide it  in  the  negative,  for  otherwise  the  reversal  of  the  judgment 
must  have  been  a  most  strange  inadvertence.  The  court  could  not 
have  reversed  the  judgment  on  the  grounds  it  did  if  the  action 
was  brought  or  was  maintainable  on  the  trustee's  election.  The 
rulings  of  the  trial  judge  on  which  the  reversal  was  based  were 
undoubtedly  correct  if  the  action  was  maintainable  oi\  the  trustee's 
election,  made  before  or  after  the  action  was  commenced. 

3.  On  the  present  trial  there  is  no  evidence  of  the  said  alleged 
wrongdoing  of  the  New  York  Central  Company.  None  was  offered. 
The  bulk  of  the  opinion  in  the  Court  of  Appeals  is  to  elucidate  and 
enforce  the  proposition  that  if  the  New  York  Central  Company 
was  guilty  of  the  said  wrongdoing,  and  wrecked  the  mortgaged  com- 
pany, with  the  object  of  preventing  it  from  paying  its  interest  and 
bringing  on  a  foreclosure,  a  court  of  equity  should  not  entertain  a 
foreclosure  suit  brought  by  the  trustee  at  the  request  and  in  behalf 
of  the  New  York  Central  Company  in  order  to  carry  out  its  wrongful 
scheme.  The  mere  statement  of  that  proposition  suffices  without 
another  word,  so  familiar  is  it  to  judges  and  lawyers.  But  there 
is  now  no  such  case  before  me.  Foreclosure  cannot  be  denied 
simply  because  the  New  York  Central  Company  got  control  of  the 
mortgaged  company,  which  was  a  rival,  by  acquiring  a  majority 
of  the  stock  of  the  latter,  for  incredible  as  it  may  seem  whether  in 
morals  or  in  government  that  is  expressly  allowed  by  statute.  If 
the  Legislature  allows  the  stock  of  a' railroad  company  to  be  pur- 
chased by  its  rival,  what  is  to  be  expected  except  that  the  latter 
company  will  elect  the  directors  of  the  former  company  and  thereby 
control  it?  The  conscience  of  the  people  of  this  country  is  shocked 
by  such  legislation,  but  no  court  may  annul  it.  Unless  our  Leg- 
islatures do  it  there  can  be  no  human  doubt  that  the  people  will 
finally  do  it  in  some  other  way. 

Judgment  for  the  plaintiff. 


Digitized  by 


Google 


932  04  NEW  YORK  SUPPLEMENT  (Sup.  Ct 

and  128  New  York  8UU  Report«r 

McMANUS  T.  ST.  REGIS  PAPER  CO. 
(Supreme  CJourt,  Appellate  Division,  Fourth  Department.    July  6,  1905.) 

1.  Master  and  Sebvant— Fellow  Sebvants— Negligence  of  Sttpebintend- 

ENT. 

Tbe  neglect  of  a  superintendent  to  replace  guards  on  machinery  after 
having  removed  the  same  to  repair  the  machinery  is,  under  the  common 
law,  the  negligence  of  a  fellow  servant,  for  which  the  master  Is  not  liable. 

[Ed.  Note. — For  cases  In  point,  see  voL  34,  Cent.  Dig.  Master  and  Serv- 
ant, IS  427-435,  45a] 

2.  Same— Labor  Law— Duty  to  Guabd  Machinebt— Negligence  of  Supeb- 

intendent. 

Under  the  labor  law  (Laws  1899,  p.  353.  c.  192.  §  81),  requiring  all  ma- 
chinery to  be  properly  guarded,  and  providing  that  no  person  shall  remove 
any  safeguard  attached  to  machinery,  unless  for  the  purpose  of  immediate 
repairs,  and  safeguards  so  removed  shall  be  promptly  replaced,  the  neg- 
lect of  a  superintendent  to  replace  safeguards  after  repairing  the  machin- 
ery, and  the  consequent  leaving  of  the  machinery  unguarded  for  11  or  1:2 
hours,  was  ^the  negligence  of  the  master,  from  the  consequences  of  which 
he  was  not  absolved  by  the  fact  that  the  superintendent  instructed  a  ma- 
chine tender  to  replace  the  guards,  and  the  latter  negligently  failed  to  do 
so. 

[Ed.  Note. — For  cases  in  point,  see  vol  84,  Cent  Dig.  Master  and  Serv- 
ant, i  394.] 

8.  Appeal— Theoby  of  Case— Ebboneous  Submission— Revebsal. 

In  an  action  for  injuries  to  a  servant,  the  Appellate  Division  held  that 
no  cause  of  action  was  established  at  common  law.  On  a  retrial  the  court 
charged,  at  defendant's  request,  that  defendant  Incurreji  no  liability  on 
the  theory  of  failure  to  furnish  plaintiff  a  safe  place  to  work,  or  upon  a 
failure  to  furnish  plaintiff  other  or  different  ways,  works,  or  machinery 
than  it  did,  and  that  the  statutes  did  not  require  defendant  to  guard  or 
cover  the  machinery  in  any  manner  different  than  it  did,  and  that  the 
labor  law  had  no  application  to  the  case.  The  instructions  were  erroneous 
In  so  far  as  the  reference  to  the  labor  law  was  concerned,  and  notwith- 
standing the  instructions  a  verdict  was  returned  for  plaintiff.  Held  that, 
as  the  case  was  submitted  to  the  jury  on  an  erroneous  theory,  tbe  judg- 
ment entered  on  the  verdict  would  be  reversed,  although  a  verdict  for 
plaintiff  might  have  been  sustained  imder  the  labor  law,  and  although  the 
error  was  Invited  by  defendant's  counsel. 

Appeal  from  Trial  Term,  Jefferson  County. 

Action  by  Charles  McManus,  an  infant,  by  Alice  McManus,  his 
guardian  at  litem,  against  the  St.  Regis  Paper  Company.  From  a 
judgment  for  plaintiflF,  and  from  an  order  denying  a  new  trial,  de- 
fendant appeals.     Reversed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

Henry  Purcell,  for  appellant. 

McCormick  &  Van  Namee  (N.  F.  Breen,  of  counsel),  for  respond- 
ent. 

McLENNAN,  P.  J.  The  facts  so  far  as  material  to  the  questions 
involved  upon  this  appeal  are  not  in  dispute,  and  may  be  briefly 
stated.  The  defendant  is  a  domestic  corporation,  and  at  all  the  times 
in  question  was  engaged  in  operating  a  machine  of  considerable 
length,  and  somewhat  complicated  for  the  manufacture  of  paper. 
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Such  machine  was  comparatively  new,  complete  in  all  its  parts, 
and  in  proper  repair.  The  superintendent,  night  foreman,  and  all 
the  other  employes  of  the  defendant  who  were  engaged  in  operat- 
ing the  machine  were  in  all  respects  competent  to  perform  their  re- 
spective duties.  On  the  31st  day  of  August,  1902,  at  about  half 
past  seven  in  the  morning,  the  plaintiff,  who  was  then  about  17 
years  of  age,  and  in  the  employ  of  the  defendant,  was  engaged  in 
operating  or  looking  after  a  part  of  the  machine,  among  others, 
known  as  the  *'winder,"  and  while  so  employed  his  right  hand  got 
between  two  cogwheels  which  were  near  or  connected  with  the 
part  of  the  machine  that  he  was  then  giving  his  immediate  atten- 
tion to,  and  his  hand  was  crushed,  which  is  the  injury  for  which 
he  seeks  to  recover  in  this  action.  The  plaintiff  had  been  in  defend- 
ant s  employ  for  about  six  weeks  prior  to  the  accident,  and  was  en- 
tirely familiar  with  the  machine  and  the  manner  of  operating  it  at 
the  place  in  question ;  but  during  all  of  such  time  the  cogs  in  ques- 
tion had  been  entirely  covered  and  were  hidden  from  view  by  an 
iron  cap  or  guard  which  was  placed  over  them,  and  held  in  posi- 
tion by  two  bolts,  onto  which  nuts  were  turned.  According  to  the 
plaintiff's  testimony,  during  all  the  time  he  had  worked  for  the  de- 
fendant he  had  never  known  of  such  guard  being  removed;  that 
at  the  time  he  supposed  the  cogs  were  covered  as  before,  and  there- 
fore apprehended  no  danger  from  their  operation.  On  the  day  pre- 
vious to  the  accident  the  plaintiff  finished  his  work  about  6  o'clock 
p.  m.,  and  went  to  his  home.  Soon  after  he  left,  the  machine  tender 
discovered  that  the  winder  did  not  operate  properly,  and,  for  the 
purpose  of  ascertaining  and  rectifying  the  difficulty,  removed  the 
.guard,  and  placed  it  on  the  floor  near  by.  A  few  minutes  later  de- 
fendant's general  superintendent  and  the  night  foreman  came  to 
the  machine,  and  for  about  half  an  hour  worked  with  the  machine 
tender  at  the  gears  or  cogs  from  which  the  guard  had  been  removed, 
for  the  purpose  of  rectifying  the  difficulty.  At  the  end  of  such 
time  the  difficulty  was  remedied,  and  the  machine  began  to  run  all 
right;  and,  so  far  as  appears,  there  was  no  reason  why  the  guard 
should  not  then  have  been  replaced.  While  the  guard  was  on  the 
floor,  and  after  the  machine  commenced  to  run  properly,  the  super- 
intendent left  the  room,  instructing  the  machine  tender  to  put  the 
winder  back  into  the  condition  in  which  it  had  been;  and  it  was 
the  duty  of  the  machine  tender,  irrespective  of  such  specific  instruc- 
tion, to  replace  the  guard  over  the  cogs,  but  this  duty  was  not  per- 
formed by  him  or  any  one  else.  The  cogs  were  left  uncovered  all 
night,  and  until  after  the  accident  occurred  the  following  morning. 
There  was  no  difficulty  in  replacing  the  guard.  It  weighed  only 
about  three  pounds.  It  was  only  necessary  to  put  it  in  position, 
put  a  bolt  through  each  end,  and  screw  a  nut  on  with  a  wrench,  all 
of  which  appliances  were  at  hand.  The  next  morning  at  about  7 
o'clock — the  usual  time — the  plaintiff  came  to  work.  He  had  been 
engaged  about  15  minjitrs,  when,  in  attending  to  some  part  of  the 
machine  which  made  it  necessary  for  him  to  reach  over  the  cogs  in 
question,  his  attention  was  attracted  by  some  direction  given  by 
the  foreman  or  other  employe,  and  he  dropped  his  right  hand  be- 
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tween  the  unguarded  cogs.  The  room  was  well  lighted,  and  the 
cogs  were  plainly  visible,  but  the  plaintiff  testifies  that  he  did  not 
see  them,  and  was  not  looking  for  them — in  effect,  that  he  supposed 
they  were  covered  as  before,  and  as  they  had  been  during  all  the 
time  he  had  been  in  defendant's  employ,  engaged  in  operating  the 
machine. 

The  complaint,  in  effect,  alleges  that  the  defendant  was  negligent 
because  it  failed  to  discharge  the  duty  imposed  upon  it  by  the  com- 
mon law;  also  in  that  it  violated  the  provisions  of  the  employers' 
liability  act  (chapter  600,  p.  1748,  of  the  Laws  of  1902),  and  be- 
cause it  violated  section  81  of  chapter  192,  p.  353,  of  the  Laws  of 
1890  (the  labor  law,  so  called) .     That  section  provides : 

"All  ♦  •  •  cogs,  gears,  •  •  ♦  and  machinery  of  every  description 
shall  be  properly  guarded.  No  person  shall  remove  or  make  ineflfective  any 
safeguard  around  or  attached  to  machinery  ♦  •  ♦  unless  for  the  purpose 
of  immediately  making  repairs  thereto,  and  all  such  safeguards  so  removed 
shall  be  promptly  replaced.*' 

Upon  a  former  trial  of  this  case,  where  the  plaintiff  obtained  a 
verdict,  the  trial  court  held  that  recovery  could  only  be  had  under 
the  common-law  liability  of  master  to  servant,  and  practically  that 
the  question  of  defendant's  liability  under  either  of  the  statutes 
was  not  involved.  Upon  appeal  to  this  court  it  was  in  effect  held 
(100  App.  Div.  510,  91  N.  Y.  Supp.  1102)  that  the  evidence  failed 
to  establish  any  common-law  liability  against  the  defendant,  for 
the  reason,  among  others,  that  the  failure  to  replace  the  guard 
was  a  mere  detail  of  the  work,  and  that  the  neglect  of  the  super- 
intendent to  replace  it  was  the  neglect  of  a  competent  fellow  serv- 
ant, for  which  the  defendant  was  not  liable.  We  adhere  to  that 
view,  and  hold  that  the  evidence  in  this  case  does  not  tend  to  estab- 
lish that  the  defendant  was  guilty  of  negligence  under  the  common- 
law  rule.  Upon  the  last  trial  the  case  was  tried  upon  the  theor>' 
that  the  defendant  was  liable  because  of  a  violation  of  the  provi- 
sions of  the  statute  to  which  attention  has  been  called,  and  the 
evidence  would  seem  to  indicate  quite  clearly  that  at  least  the  de- 
fendant failed  to  discharge  the  duty  imposed  upon  it  by  section  81 
of  the  labor  law,  above  quoted,  in  that  it  failed  to  cause  the  guard 
removed  from  the  cogs  in  question  with  the  knowledge  of  defend- 
ant's superintendent  to  be  promptly  replaced.  Such  guard  was  per- 
mitted to  remain  off  the  machine  for  11  or  12  hours  without  any 
necessity  therefor,  or  even  for  convenience.  The  defendant's  gen- 
eral superintendent  knew  that  the  guard  was  off,  and  his  knowledge 
in  that  regard  was  the  knowledge  of  the  defendant.  In  that  re- 
spect he  stood  in  the  place  of  the  defendant,  and  it  was  clearly 
his  duty  to  see  to  it  that  it  was  promptly  replaced  after  he  knew  that 
the  repairs  were  completed,  and  the  necessity  for  its  being  off  had 
ceased  to  exist.  Instead  of  performing  such  duty,  he  assumed  to 
delegate  its  performance  to  the  machine  tender,  and  it  was  not  per- 
formed. The  failure  to  replace  the  guard,  under  the  circumstances, 
we  think,  was  the  failure  of  the  defendant,  and  that  for  any  injury 
resulting  therefrom  the  defendant  is  liable.  The  statute  ought  not 
to  be  interpreted  to  mean  that,  when  a  defendant  knows  that  a  guard 
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covering  cogwheels  or  gears  which  by  the  statute  are  required  to 
be  covered  has  been  removed,  he  can  absolve  himself  from  liabil- 
ity for  a  failure  to  replace  it  by  directing  some  employe  to  perform 
that  duty.  Such  interpretation  would  practically  nullify  the  stat- 
ute, and  would  not  render  any  additional  protection  to  employes 
engaged  in  operating  machinery,  which  was  clearly  the  purpose  of 
the  act.  It  appears,  however,  that  the  case  was  not  submitted  to 
the  jury  upon  any  such  theory.  The  court  charged,  in  answer  to 
the  requests  of  defendant's  counsel,  that  no  negligence  of  the  de- 
fendant— 

"Can  be  predicated  npon  the  omission  of  the  defendant  to  furnish  the  plain- 
tiff a  safe  place  In  which  to  perform  his  work,  *  *  *  and  that  no  negli- 
gence can  be  predicated  upon  the  failure  of  the  defendant  to  famish  plaintiff 
with  other  or  different  ways,  works,  and  machinery  than  it  did  on  this  occa- 
sion. •  *  •  That  the  statutes  of  this  state  did  not  require  the  defendant, 
as  to  this  plaintiff,  to  guard  or  cover  the  cogwheels  or  gearing  differently 
than  it  did  on  the  occasion  in  question.  •  *  •  That  the  statnte  of  this 
state  known  as  the  'Labor  Law,'  applying  to  factories,  which  requires  the 
proper  guarding  of  cogwheels  and  gearing,  is  not  applicable  to  the  case  at 
bar,  and  its  alleged  violation  by  the  defendant  cannot  be  considered  by  the 
jury  as  even  tending  to  establish  negligence  on  the  part  of  the  defendant" 

The  last  is  charged,  as  stated  by  the  learned  court,  "because  it 
was  not  a  failure  to  put  the  guard  on  in  the  first  instance.  I  un- 
derstand all  the  machinery  was  properly  guarded." 

After  charging  in  the  language  above  quoted,  the  learned  court 
said: 

"I  submit  the  case  to  the  jury  upon  this  theory:  That  although  the  de- 
fendant had  guarded  this  machinery,  and  all  that  sort  of  thing,  and  under 
this  new  statute,  where  It  says,  by  reason  of  any  defect  in  the  condition,  that 
when  that  guard  was  left  off  by  some  of  their  employes,  then,  if  it  was  left 
off,  and  the  plaintiff  was  free  from  negligence  contributing  to  his  injury,  and 
did  not  assume  the  risk,  then  the  defendant  would  be  liable.  If  they  find  that 
they  left  it  off,  and  It  was  left  off  through  the  negligence  of  the  employer,  or 
any  person  in  the  service  of  the  employer.  Intrusted  by  him  with  the  duty  of 
seeing  that  the  ways,  works,  or  machinery  were  In  proper  condition.  That 
is  the  theory  in  which  I  let  this  case  go  to  the  jury." 

The  jury  having  been  told,  in  substance,  that  the  defendant  in- 
curred no  liability  predicated  upon  its  failure  to  furnish  the  plain- 
tiff a  safe  place  in  which  to  perform  his  work,  or  upon  its  failure  to 
furnish  the  plaintiff  with  other  or  different  ways,  works,  or  machin- 
ery than  it  did,  and  that  the  statutes  did  not  require  the  defendant 
to  guard  or  cover  the  cogwheels  in  question  in  any  manner  different 
from  what  it  did,  and  this  court  having  held  that  the  defendant  was 
not  liable  under  the  common  law,  we  fail  to  appreciate  how  or  upon 
what  theory  the  jury  reached  the  conclusion  which  they  did.  It 
may  be  said  that,  if  the  instructions  given  to  the  jury  were  errone- 
ous, they  were  given  pursuant  to  requests  of  defendant's  counsel. 
But  the  difficulty  is  that  the  law  as  laid  down  became  the  law  of  the 
case,  and  for  all  the  purposes  of  the  trial  which  we  are  reviewing. 
Defendant's  counsel  had  a  right  to  know  the  ground  or  grounds 
upon  which  a  verdict  against  the  defendant  might  be  based,  and 
when  the  jury  were  specifically  told  that  the  place  so  furnished  by 
the  defendant  was  safe,  and  that  it  was  not  required  to  furnish  other 
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or  different  ways,  works,  or  machinery  than  it  did,  and  that  there 
was  no  statute  which  required  it  to  guard  or  cover  the  cogwheels 
in  question,  so  far  as  this  plaintiff  is  concerned,  and  that  it  had  in- 
curred no  common-law  liability  by  any  of  its  acts  or  omissions  in 
the  premises,  naturally  defendant's  counsel  might  feel  reasonably 
contented,  because  such  instructions  measured  the  defendant's  lia- 
bility so  far  as  that  trial  was  concerned,  however  erroneous  they 
might  be.  While  there  are  other  expressions  in  the  charge  more  or 
less  in  conflict  with  those  alluded  to,  we  think  defendant's  counsel 
had  a  right  to  assume  that  the  propositions  thus  specifically  and 
pointedly  charged  measured  the  defendant's  liability. 

Without  intending  to  indicate  that,  in  our  opinion,  the  evidence 
in  this  case,  if  believed  bv  a  jury,  was  not  sufficient  to  establish 
negligence  as  against  the  defendant  under  the  provisions  of  the  sec- 
tion of  the  labor  law  to  which  attention  has  been  called,  or  that  the 
evidence  is  not  sufficient  to  absolve  the  plaintiff  from  the  charge 
of  contributory  negligence  or  the  assumption  of  risk,  nevertheless, 
in  view  of  the  instructions  given  to  the  jury  by  the  learned  trial 
court,  we  think  the  judgment  and  order  appealed  from  must  be 
reversed,  and  a  new  trial  granted,  with  costs  to  the  appellant  to 
abide  event.    All  concur. 

Judgment  and  order  reversed  and  new  trial  granted,  with  costs 
to  appellant  to  abide  event,  upon  questions  of  law  only;  the  facts 
having  been  examined,  and  no  error  found  therein. 


STRICKLAND  v.  NATIONAL  SALT  CO. 

(Supreme  Court,  Appellate  Division,  First  Department    June  9,  1905.) 

Receivekship— Sale  under  Attachment—Injunction— Motion. 

A  motion  for  an  injunction  to  restrain  the  plaintiff  In  an  action  in  a 
federal  court,  and  the  marshal  of  that  court  from  proceeding  with  an  at- 
tachment sale  of  real  estate  claimed  to  be  in  the  possession  of  receiyers 
of  the  defendant,  appointed  and  acting;  in  the  action  in  which  the  motion 
is  made,  will  not  be  granted,  neither  of  the  parties  sought  to  be  restrained 
being  a  party  to  the  action  in  which  the  motion  is  made. 

Appeal  from  Special  Term. 

Action  by  Chauncey  H.  Strickland  against  the  National  Salt  Com- 
pany. From  an  order  denying  a  motion  for  an  injunction  restrain- 
ing George  S.  Ingraham  as  plaintiff  in  an  action  in  the  United  States 
Circuit  Court  for  the  Eastern  District  of  New  York  and  the  mar- 
shal of  that  court  from  selling  real  estate  claimed  to  be  in  the  hands 
of  receivers  of  defendant,  Nathan  S.  Beardslee  and  another,  as  re- 
ceivers, appeal.    No  opinion.     Affirmed. 

The  following  is  the  opinion  of  the  Special  Term  (Gildersleeve, 

J-): 

This  is  a  motion  for  an  injunction  restraining-  the  plaintiff  in  an  action  in 
the  United  States  Circuit  Court  for  the  Eastern  District  of  New  York  and  the 
marshal  of  that  court  from  proceeding  with  the  sale  of  certain  real  estate 
claimed  to  be  in  the  possession  of  ancillary  receivers  of  the  defendant,  ap- 
pointed, qualified,  and  acting  in  this  action.  It  will  be  observed  that  an  in- 
junction Is  asked  for  by  motion  in  an  action  to  which  neither  of  the  parties 


Digitized  byCjOOQlC 


Sup.   Ct.)  BEARDSLEE   V.  INGRAHAM.  937 

sought  to  be  restrained  is  a  party.  Where  an  order  of  the  court  has  been 
made,  restraining  all  persons  from  interfering  with  property  placed  in  the 
custody  of  ofiBcers  of  the  court,  such  as  receivers,  the  right  to  an  injunction 
for  actual  or  threatened  yiolation  of  such  orders  is  unquestionably  against 
persona  who  may  or  may  not  be  parties  to  the  action ;  but  the  right  to  a  per- 
petual injunction  in  an  action  against  a  person  or  persons  not  parties  thereto 
is  not  clear,  and  the  authority  of  this  court  to  grant  such  an  order  is  extreme- 
ly doubtful.  If  the  receivers  in  this  action  had  begun  an  action  against  the 
marshal  in  the  action  in  the  United  States  court  for  the  relief  they  seek  to 
obtain  by  this  motion,  their  right  to  at  least  an  injunction  pendente  lite  might 
be  conceded ;  but  the  right  to  such  injunctive  relief  by  mere  motion  is  so  ex- 
tremely doubtful,  and  my  attention  not  having  been  called  to  any  authority 
therefor,  I  am  constrained  to  deny  this  motion. 

Argued  before  O'BRIEN,  P.  J.,  and  HATCH,  McLAUGHLIN, 
PATTERSON,  and  INGRAHAM,  JJ. 

H.  B.  Twombly,  for  appellants. 
G.  S.  Ingraham,  pro  se. 

PER.  CURIAM.    Order  affirmed,  with  $10  costs  and  disburse- 
ments. 


BEARDSLEE  et  al.  v.  INGRAHAM  et  al. 

(Supreme  Ck>art,  Appellate  Division,  First  Department.    Jnly  7,  1905.) 

1.  Judgment— Rks  Adjudicata— Paeties. 

Where,  in  an  action  against  a  corporation,  the  receivers  thereof  appointed 
in  such  action  by  motion  raised  the  question  whether  another  action 
against  the  corporation  could  proceed  to  a  sale  of  the  property  attached, 
the  determination  was  not  res  ndjudicata  as  to  the  question  in  a  suit 
brought  by  the  receivers  to  restrain  the  sale. 

2L  Attaoiment— Proceedings— Acquisition  of  Lien  on  Real  Estate. 

Under  Code  Civ.  Proc.  §  649,  providing  that  a  levy  of  attachment  on 
real  estate  shall  be  made  by  filing  a  notice  of  the  attachment  with  the 
names  of  the  parties  to  the  action,  etc.,  in  the  office  of  the  clerk  of  the 
county  where  the  real  property  is  situated,  the  effect  of  the  attachment 
is  simply  to  create  a  lien  on  the  property. 

[Ed.  Note. — For  cases  in  point,  see  vol.  5,  Cent  Dig.  Attachment,  || 
518-527.] 

8.  Injunction— Sale  under  Attachment— Pro pertt  in  Hands  of  Receiver. 

Where,  after  an  attachment  had  been  levied  on  real  estate  of  a  corpora- 
tion in  an  action  in  a  federal  court,  the  property  of  the  corporation  was 
placed  in  the  hands  of  receivers  appointed  by  a  court  of  New  York,  and 
the  receivers  ordered  to  sell  the  real  estate  free  and  dear  of  all  incum- 
brances, but  the  incumbrances  to  attach  to  the  proceeds  of  sale,  an  injunc- 
tion would  lie  to  restrain  a  sale  under  the  attachment,  but  the  attachment 
plaintifTs  were  entitled  to  payment  out  of  the  proceeds  In  case  they  had 
acquired  a  valid  lien  on  the  land. 

Ingraham  and  McLaughlin,  J  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Suit  by  Nathan  S.  Beardslee  and  another,  as  receivers  of  the  Na- 
tional Salt  Company,  against  George  S.  Ingraham  and  another. 
From  an  order  granting  an  injunction  pendente  lite,  defendants  ap- 
peal.   Affirmed. 

The  motion  was  made  to  procure  an  injunction  pendente  lite  restraining 
George  S.  Ingraham,  a  judgment  creditor  of  the  National  Salt  Company,  from 
selling  or  attempting  to  sell,  by  means  of  a  levy  made  by  the  United  Stai 
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marshal  under  a  certain  attachment  Issned  out  of  the  United  States  Circuit 
Court,  certain  real  estate  situate  In  Wyoming  county,  in  the  state  of  New 
York,  the  title  to  which  Is  in  the  receivers  of  the  National  Salt  Company. 
The  National  Salt  Company  is  a  foreign  corporation  organized  under  the  law 
of  the  state  of  New  Jersey.  On  the  29th  day  of  September,  1902,  the  appel- 
lants were  appointed  permanent  receivers  of  said  National  Salt  Company  by 
the  Court  of  Chancery  of  the  state  of  New  Jersey,  that  court  having  Juris- 
diction of  the  parties  and  the  subject-matter  of  the  action.  On  the  Ist  day 
of  October,  1902,  an  order  was  made  appointing  the  plaintiffs  receivers  of 
the  property  and  assets  of  the  National  Salt  Company  In  the  state  of  New 
York,  with  full  power  to  take  into  their  possession  all  property  of  said  com- 
pany within  this  state,  said  appointment  being  ancillary  to  the  appointment 
of  the  receivers  of  the  Court  of  Chancery  of  the  state  of  New  Jersey.  The 
receivers  qualified  and  took  actual  possession  of  the  real  estate  of  the  National 
Salt  Company  in  the  state  of  New  York,  and  continued  its  business.  On  the 
14th  day  of  March,  1904,  this  court  duly  authorized  said  receivers  to  sell  at 
public  auction  the  real  estate  of  the  National  Salt  Company,  which  included 
the  real  estate  now  advertised  for  sale  by  the  United  States  marshal,  as  here- 
inafter set  forth.  Said  order  contains  a  provision  preserving  liens,  which  is 
as  follows :  "Ordered  that  the  sale  of  said  property  shall  be  made  free  and 
clear  of  all  incumbrances,  the  proceeds  of  the  sale  thereof  to  stand  in  the  place 
and  stead  of  the  property  and  the  lien  of  such  Incumbrances  to  attach'  to  such 
proceeds."  The  property  was  duly  advertised,  and  on  the  25th  day  of  May, 
1904,  wag  sold  at  public  auction,  and  on  the  27th  day  of  July,  1904,  an  order 
was  made  confirming  said  sale.  Under  the  terms  of  this  order  title  was  not 
to  be  passed  until  payment  of  the  full  purchase  price,  which,  not  having  been 
fully  paid,  the  title  still  remains  in  these  receivers.  Prior  to  the  appointment 
of  the  receivers,  and  on  the  16th  day  of  July,  1901,  George  S.  Ingraham 
brought  suit  In  the  Supreme  Court  of  Nassau  county  against  the  National  Salt 
Company  for  $12,495,  which  said  suit  was  subsequently  removed  to  the  United 
States  Circuit  Court  for  the  Eastern  District  of  New  York.  On  the  6th  day 
of  November,  1901,  a  warrant  of  attachment  was  issued  out  of  said  United 
States  Circuit  Court  in  the  said  suit  of  Ingraham  against  the  National  Salt 
Company,  and  said  warrant  was  filed  in  the  office  of  the  clerk  of  the  United 
States  Circuit  Court  for  the  Western  District  of  New  York,  in  Buffalo,  N.  Y., 
and  on  the  2d  day  of  December,  1901,  an  amended  notice  of  attachment  was 
also  filed  in  said  clerk's  office  in  that  city.  Under  section  915,  p.  684,  of  the 
United  States  Compiled  Statutes,  the  United  States  Circuit  Court  for  the 
Eastern  District  of  New  York  on  the  16fh  day  of  October,  1878,  adopted  the 
Code  of  Civil  Procedure  of  New  York  as  the  law  under  which  attachments 
issued  out  of  said  court  should  be  governed.  Section  649  of  the  Code  of  Civil 
Procedure  of  the  state  of  New  York  provides  that  a  levy  under  warrant  of 
attachment  must  be  made  upon  real  property  by  filing  with  the  clerk  of  the 
county  where  it  is  situated  a  notice  of  attachment  The  warrant  of  attach- 
ment in  the  suit  of  George  S.  Ingraham  against  the  National  Salt  Company 
was  never  filed  at  any  time  in  the  county  clerk's  office  of  the  county  of  Wyo- 
ming; said  Wyoming  county  being  the  county  within  which  the  property 
advertised  for  sale  by  the  United  States  marshal  is  situated.  Judgment  was 
entered  in  the  suit  of  George  S.  Ingraham  against  the  National  Salt  Com- 
pany in  the  United  States  Circuit  Court  in  favor  of  the  plaintiff  and  against 
the  defendant  on  the  9th  day  of  August,  1904,  for  the  sum  of  $14,812.15.  Said 
Ingraham  at  once  Issued  his  execution  against  the  National  Salt-  Company, 
and  caused  the  United  States  marshal  for  the  Western  District  of  New  York 
to  advertise  for  sale  at  public  auction  on  the  4th  day  of  April,  1904,  at  the 
courthouse  in  Warsaw,  county  of  Wyoming,  the  real  estate  set  forth  in  the 
notice  of  sale,  which  real  estate  is  part  of  the  same  real  estate  to  which  the 
receivers  now  have  title,  and  which  was  the  subject  of  the  same  of  May  25, 
1904.  The  receivers  then  brought  this  action  to  restrain  said  sale  as  an  un- 
lawful interference  with  property  in  the  possession  of  this  court,  and  from 
the  restraining  order  this  appeal  Is  taken. 

Argued  before  O'BRIEN,  P.  J.,  and  HATCH,  McLAUGHLIN, 
PATTERSON,  and  INGRAHAM,  JJ. 
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George  S.  Ingraham,  for  appellants. 
Henry  B.  Twombly,  for  respondents. 

HATCH,  J.  Under  the  title  of  "Chauncey  H.  Strickland  v.  The 
National  Salt  Co,"  94  N.  Y.  Supp.  936,  the  question  presented  by 
this  appeal  was  argued  and  to  some  extent  considered  by  this  court. 
Therein  the  motion  was  made  on  behalf  of  a  judgment  creditor  in 
the  interest  of  the  receivers  of  the  property.  The  court  at  Special 
Term  expressed  the  opinion  that,  had  the  receivers  herein  begun  an 
action  against  the  defendant  Ingraham  to  restrain  the  United  States 
marshal  from  selling  the  property,  a  case  would  have  been  made 
which  prima  facie  entitled  the  receivers  to  an  injunction;  but  as 
the  parties  to  that  proceeding  were  not  parties  to  this  action,  and 
had  no  interest  therein,  save  as  the  moving  party  was  a  judgment 
creditor,  a  restraining  order  would  not  be  granted.  Upon  appeal 
to  this  court  the  order  was  affirmed  without  opinion.  Such  deter- 
mination, however,  is  not  decisive  of  the  present  question,  as  the 
parties  in  interest  are  quite  different,  and  stand  in  relation  to  the 
property  as  the  representatives  of  the  court.  The  receivers  are 
parties  in  interest  in  this  action,  and  the  purpose  of  the  action  is  to 
protect  the  property  interest  with  which  they  have  been  invested 
under  the  several  orders  that  have  been  made.  In  the  attachment 
proceeding  instituted  by  the  defendant  Ingraham  it  was  required,  in 
order  to  levy  such  warrant  of  attachment  upon  the  real  property 
and  obtain  a  lien  thereon,  to  file  a  notice  of  the  same,  stating  the 
names  of  the  parties  to  the  action,  the  amount  of  the  plaintiff's  claim 
as  stated  in  the  warrant,  and  a  description  of  the  property  levied 
upon,  in  the  office  of  the  clerk  of  the  county  where  the  real  prop- 
erty is  situated.  Such  notice  is  required  to  be  subscribed  by  the 
plaintiff's  attorney,  and  must  be  recorded  and  .indexed  by  the  clerk, 
and  when  so  filed  it  has  the  same  effect  as  the  notice  of  the  pen- 
dency of  an  action.  Code  Civ.  Proc.  §  649.  As  the  property  is  not 
capable  of  being  reduced  to  the  possession  of  the  officer,  the  effect 
of  the  attachment  is  simply  to  create  a  lien  upon  the  property  thus 
attached.  Van  Camp  v.  Searle,  79  Hun,  174,  29  N.  Y.  Supp.  757;  s. 
c.  on  appeal,  147  N.  Y.  150,  41  N.  E.  427.  The  marshal,  therefore, 
by  the  levying  of  the  attachment,  did  not  acquire  the  possession  of 
the  real  property,  but  only  a  lien  thereon,  assuming  the  attachment 
to  have  been  properly  levied.  Such  were  the  status  and  rights  of 
the  parties  when  the  action  was  instituted  by  virtue  of  which  the 
receivers  of  the  property  of  the  corporation  were  appointed  and  un- 
der which  they  took  possession  of  the  same. 

Had  the  action  of  Ingraham  in  which  the  attachment  was  levied 
continued  in  the  courts  of  this  state,  he  would  have  no  right  to 
levy  his  execution  obtained  pursuant  to  the  judgment  in  his  action 
so  long  as  the  receivers  were  in  possession  of  the  property:  and 
he  could  in  no  wise  interfere  with  such  possession,  although  the 
lien  of  his  attachment  was  in  all  respects  regular  and  valid.  The 
attempt  to  enforce  the  judgment  by  execution  would  constitute  a 
contempt  of  court,  and  any  sale  thereunder  while  the  property  was 
in  the  possession  of  the  receiver  would  be  illegal  and  void.^   WaJki^ 
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ing  V.  Miller,  108  N.  Y.  173,  15  N.  E.  65,  2  Am.  St.  Rep.  400.  Must 
a  different  rule  be  applied  where  the  same  conditions  exist  and  the 
same  rights  were  obtained,  but  where  the  attachment  is  issued  out 
of  a  federal  court  having  jurisdiction  of  the  subject-matter?  This 
question  seems  no  longer  to  be  one  to  be  reasoned  out  on  principles 
of  jurisdiction  or  of  comity  existing  between  courts  of  different  ju- 
risdictions and  exercising  the  same  powers,  as  it  is  settled  by  an  ad- 
judication of  the  Supreme  Court  of  the  United  States  in  determina- 
tion of  a  claimed  conflict  of  jurisdiction  between  the  state  and  fed- 
eral courts  in  Wiswall  v.  Sampson,  14  How.  52,  14  L.  Ed.  322. 
Therein  executions  upon  judgments  issued  by  the  federal  court  had 
been  levied  upon  real  property,  and  the  same  advertised  for  sale, 
when  receivers  were  appointed  by  the  Supreme  Court  of  the  state 
of  Alabama  in  an  action  instituted  therein  who  took  possession  of 
the  property  pursuant  to  the  terms  of  the  order  appointing  them. 
It  was  held  that  after  notice  of  such  appointment  no  proceedings 
under  the  execution  could  be  taken  without  leave  of  the  court  ap- 
pointing the  receivers ;  that  a  sale  thereunder  would  be  illegal  and 
void,  and  constitute  the  same  a  contempt  of  court.  The  Wiswall 
Case  also  holds  that  when  the  party  in  whose  favor  the  executions 
have  been  issued  applies  to  the  court  having  custody  of  the  prop- 
erty for  the  allowance  of  his  lien,  a  determination  of  such  court  will 
be  res  ad  judicata  of  his  rights.  This  case  has  received  uniform  ap- 
proval by  the  Supreme  Court  of  the  United  States  in  a  long  series 
of  decisions,  and  is  now  the  settled  law  of  that  court.  It  was  said 
by  Mr.  Chief  Justice  Fuller  in  Ex  parte  Tyler,  149  U.  S.  181,  13 
Sup.  Ct.  789,  37  L.  Ed.  689 : 

*'No  rale  is  better  settled  that  when  a  court  has  appointed  a  receiver  his 
possession  is  the  possession  of  the  court  tor  the  benefit  of  the  parties  to  the 
suit  and  all  concerned,  and  cannot  be  disturbed  without  the  leaTe  of  the  court ; 
and  that  if  any  person  without  leave  Intentionally  interferes  with  such  pos- 
session, he  necessarily  commits  a  contempt  of  court,  and  is  liable  to  punish- 
ment thereof '^-citing  Wiswall  v.  Sampson,  supra,  and  other  cases. 

In  that  case  the  property  was  in  the  possession  of  a  receiver  ap- 
pointed by  the  federal  court,  and  an  attempt  was  made  to  seize  the 
property  while  in  such  possession  under  process  issued  by  the  state 
court  to  enforce  the  collection  of  a  tax  assessed  against  its  owners 
under  the  laws  of  the  state.  It  was  held  that  the  receiver's  right 
was  superior;  but  it  was  also  held  that  the  state  was  entitled  to 
protection  for  the  payment  of  its  claim  in  accordance  with  the 
priority  of  its  lien,  and  that  the  receiver  or  the  court  having  the 
custody  of  the  property  would  protect  such  right  and  interest.  The 
same  doctrine  is  announced  in  Porter  v.  Sabin,  149  U.  S.  473,  470, 
13  Sup.  Ct.  1008,  37  L.  Ed.  815,  where  it  was  held  that  in  proceed- 
ings in  rem  instituted  in  both  the  federal  and  state  courts,  the  court 
which  first  takes  possession  of  the  res  acquires  exclusive  jurisdic- 
tion,  and  that  process  seeking  to  enforce  the  judgment  of  the  court 
out  of  possession  confers  no  right  and  conveys  no  title  to  the  prop- 
erty if  a  sale  thereunder  be  had.  In  Chautauqua  County  Bank  v. 
Risley,  19  N.  Y.  369,  377,  75  Am.  Dec.  347,  the  Court  of  Appeals 
seems  to  deny  the  doctrine  of  Wiswall  v.  Sampson  so  far  as  it  holds 
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that  a  sale  under  a  valid  lien  after  possession  had  been  taken  by  a 
receiver  was  illegal  and  void,  although  it  admitted  that  the  party 
would  be  guilty  of  a  contempt  in  enforcing  the  process.  But  in 
Walling  V.  Miller,  supra,  the  Court  of  Appeals,  speaking  through 
Judge  Earl,  repudiates  such  doctrine,  and  affirms  the  holding  in 
Wiswall  V.  Sampson  to  its  fullest  extent.  A  like  conclusion  was 
reached  by  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  California.  In  re  Hall  &  Stilson  Co.  (C.  C.)  73  Fed. 
527.  We  have  also  been  furnished  with  a  MSS.  opinion  of  Judge 
Thomas,  of  the  United  States  Circuit  Court  for  the  Eastern  District 
of  New  York,  wherein  the  same  doctrine  is  announced  in  an  appli- 
cation for  an  order  enjoining  these  receivers  from  interfering  with 
the  marshal  in  the  execution  of  his  process;  the  learned  judge 
reaching  the  conclusion  that  that  court  ought  not  to  stay  the  pro- 
ceedings in  the  state  court. 

If  the  lien  of  the  defendant's  attachment  be  upheld,  it  will  become 
the  duty  of  the  state  court  to  recognize  it  as  such,  and  pay  it  from 
the  funds  the  proceeds  of  sale  of  the  property,  in  the  priority  to 
which  it  is  entitled.  But  until  the  defendant  obtains  leave  of  the 
state  court  to  prosecute  his  lien,  or  procures  some  direction  respect- 
ing its  allowance,  he  is  stayed  in  the  enforcement  of  his  judgment, 
so  far  as  it  aflFects  that  property,  is  guilty  of  a  contempt  of  court  if 
he  attempt  to  proceed,  and  no  title  to  the  property  can  be  acquired 
even  though  the  execution  were  enforced  by  a  sale. 

It  is  said,  howeVer,  that  this  doctrine  is  in  conflict  with  that  an- 
nounced in  the  Supreme  Court  of  the  United  States  in  Central  Nat. 
Bank  v.  Stevens,  169  U.  S.  432,  18  Sup.  Ct.  403,  43  L.  Ed.  97,  which 
holds  that,  where  jurisdiction  by  a  court  is  once  obtained  it  contin- 
ues, and  that  such  jurisdiction  is  not  exhausted  until  the  rendition 
of  the  judgment  and  the  judgment  is  satisfied.  Such  rule  is  also 
asserted  by  the  Court  of  Appeals  of  this  state,  and  the  doctrine  of 
the  federal  court  is  cited  with  approval.  Matter  of  S.  S.  T.  B.  Co., 
136  N.  Y.  169,  32  N.  E.  623,  20  L.  R.  A.  391.  Many  other  cases 
might  be  cited  to  support  this  rule,  which  now  exists  unques- 
tioned and  unassailed,  recognized  by  federal  and  state  courts  alike. 
The  rule  is  not.  in  conflict  with  that  to  which  we  have  called  atten- 
tion, as  was  very  clearly  pointed  out  by  Mr.  Justice  Miller  in  the 
leading  case  of  Buck  v.  Colbath,  3  Wall.  334,  18  L.  Ed.  257,  where 
the  learned  judge  says: 

"But  it  is  not  true  that  a  court  having  jurisdiction  of  the  subject-matter  of 
a  suit  and  a  party  before  it  thereby  excludes  all  other  courts  from  the  right 
to  adjudicate  upon  other  matters  having  a  very  close  connection  with  those 
before  the  first  court,  and,  in  some  instances,  requiring  the  decision  of  the 
same  questions  exactly." 

The  doctrine  announced  by  this  case  has  never  been  questioned 
either  by  federal  or  state  courts.  Sometimes  it  is  referred  to  as  a 
question  of  jurisdiction,  sometimes  as  a  question  of  comity.  It 
may  be  called  either.  But  it  is  not  true,  un^er  circumstances  such 
as  are  presented  in  this  case,  that  the  court  in  which  an  action  or 
proceeding  is  first  instituted  acquires  jurisdiction  to  enable  it  to 
deal  with  the  property.    The  distinction  is  plain.    The  jurisdic- 
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tion  IS  made  to  depend  upon  possession  and  is  acquired  by  the  court 
first  seizing  and  taking  the  property  into  its  custody.  At  this  point 
the  exclusive  jurisdiction  attaches,  so  far  as  that  particular  prop- 
erty is  concerned;  and  the  jurisdiction  of  the  other  court  is  at  an 
end  with  respect  thereto.  The  reason  for  the  rule  is  stated  in  the 
several  authorities  to  which  we  first  called  attention.  It  finds  ad- 
mirable expression  in  Re  Hall  &  Stilson  Co.  (C.  C.)  73  Fed.  527. 
It  is  not  necessary,  therefore,  that  we  further  pursue  this  subject. 

The  defendant  Ingraham  is  entitled  to  payment  out  of  the  fund 
the  proceeds  of  the  sale  of  the  land  in  the  hands  of  the  receivers, 
if  he  establish  that  he  obtained  a  valid  lien  upon  the  land.  If  he 
does  not,  he  takes  nothing  thereby.  The  order  appointing  the  re- 
ceivers makes  special  provision  for  guarding  his  interests,  as  well 
as  the  interests  of  all  other  lienors  and  claimants.  The  State  Court, 
having  possession  of  the  property,  must  be  left  to  exercise  its  juris- 
diction and  such  as  is  essential  to  be  exercised  in  the  determination 
of  these  claims.  To  permit  the  defendant  to  sell  under  hb  execu- 
tion would  precipitate  inextricable  embarrassment  and  confusion. 
A  case  is  presented,  therefore,  in  which  it  was  proper  to  issue  an  in- 
junction. 

The  order  granting  the  injunction  should  therefore  be  affirmed, 
with  $10  costs  and  disbursements. 

O'BRIEN,  P.  J.,  and  PATTERSON,  J.,  concur.  INGRAHAM 
and  McLaughlin,  JJ.,  dissent. 


QUINLAN  v.  LACKAWANNA  STEEL  CO. 
(Supreme  Court,  Appellate  Dlyislon,  Fourth  Department    July  6,  1905.) 

1.  Master  and  8ebvani>— Emplotebb'   Liability  Act— Neolioencs  of  Su- 

perintendent. 

An  employ^  whoee  duty  it  Is  to  signal  another  employ^  in  charge  of  a 
crane  to  operate  the  crane,  and  who  gives  directions  for  the  carrying  ont 
of  the  orders  of  a  superior,  is  not  a  superintendent  within  the  meaning  of 
'Laws  1902,  p.  1748,  c.  600,  making  the  master  liable  for  injuries  caused 
by  reason  of  the  negligence  of  any  person  intrusted  with  and  exercising 
superintendence,  whose  sole  and  principal  duty  is  that  of  superintendence. 
[Ed.  Note. — For  cases  in  point,  see  vol.  34,  Cent  Dig.  Master  and  Serv- 
ant, §§  427,  431.] 

2.  SASfB— Act  of  Superintendence. 

The  act  of  a  superintendent  in  negligently  turning  on  a  current  of  elec- 
tricity is  not  an  act  of  superintendence  within  Laws  1902,  p.  1749,  c.  000,  f 
2,  making  the  master  liable  for  injuries  to  a  servant  caused  by  the  n^li- 
gence  of  a  person  intrusted  with  and  exercising  superintendence. 

Spring  and  Hiscock,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  Erie  County. 

Action  by  Patrick  Quinlan  against  the  Lackawanna  Steel  Com- 
pany. From  a  judgment  for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS,. 
HISCOCK,  and  STOVER,  JJ. 
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Charles  L.  Feldman  (George  B.  Burd  and  John  T.  Ryan,  of 
counsel),  for  appellant. 

Rogers,  Locke  &  Babcock,  for  respondent. 

STOVER,  J.  The  action  is  negligence.  Plaintiff  was  in  the 
employ  of  the  defendant,  engaged  in  operating  a  crane  by  electric- 
ity. Plaintiff  had  operated  the  crane  for  an  hour  or  two,  begin- 
ning at  7  o'clock  in  the  morning,  on  the  day  of  the  accident.  While 
operating  the  crane  his  position  was  in  a  cage  at  one  side  of  the 
crane.  Just  before  the  accident  he  left  his  position  in  the  cage 
and  went  upon  the  carriage  of  the  crane  to  oil  some  portion  of  the 
machinery.  In  doing  so  he  passed  upon  the  top  of  one  of  the 
girders,  and  near  the  drums  which  carried  the  cables  operating 
the  crane.  While  in  this  position  he  received  a  shock  from  the 
electric  wires,  and  fell  from  the  carriage  to  the  floor  below,  sus- 
taining the  injuries  for  which  he  seeks  to  recover.  Upon  the  trial 
the  plaintiff  was  nonsuited,  and  this  appeal  is  taken. 

There  is  no  direct  testimony  in  the  case  to  show  just  how  the 
plaintiff  received  the  shock,  or  what  caused  the  current  of  elec- 
tricity to  pass  through  the  wires  at  that  particular  time.  Plaintiff's 
testimony  was  that  at  about  the  time  he  received  the  shock  he  saw 
one  Knapp  leave  the  cage  and  pass  down  on  the  ladder  leading 
from  the  cage  below.  Knapp,  it  is  claimed  by  the  plaintiff,  was  a 
superintendent  under  the  employers'  liability  act  (Chapter  600,  p. 
1748,  Laws  1902) ;  that  the  current  was  turned  on  by  Knapp;  and 
that  this  was  a  negligent  act  for  which  the  company  was  liable. 
The  testimony  with  reference  to  Knapp's  position  was  to  the  ef- 
fect that  the  plaintiff  obeyed  his  instructions  in  operating  the 
crane.    As  the  plaintiff  himself  states : 

"During  aU  the  time  I  worked  there  I  didn't  see  Greenough  [who  was  the 
general  superintendent]  give  any  orders  to  any  of  the  men  connected  with  the 
gang  that  I  was  wprking  with.  He  would  give  his  orders  to  Mr.  Knapp,  and 
Mr.  Knapp  gave  the  orders  to  the  men.  I  didn't  see  Knapp  do  any  work  ex- 
cept to  give  the  orders  to  the  men.  ♦  ♦  ♦  I  went  to  work  that  morning 
about  seven  o'clock.  I  worked  until  about  nine  o'clock,  operating  the  crane. 
Mr.  Knapp  was  there  that  day,  and  he  directed  my  movements  up  till  nine 
o'clock." 

There  was  some  further  evidence  with  reference  to  the  action 
of  Knapp,  but  we  think  it  falls  far  short  of  showing,  or  permitting 
an  inference  to  be  drawn,  that  Knapp  was  a  person  whose  sole  or 
principal  duty  was  that  of  superintendence.  The  action  in  question 
created  a  new  liability  on  the  part  of  the  employer,  and  it  was  un- 
doubtedly intended  to  make  the  employer  liable  for  the  acts  of  a 
superintendent  while  engaged  in  the  act  of  superintendence;  but 
it  was  not  intended  that  every  employe  who  should,  for  the  mo- 
ment, have  direction  of  work  or  of  laborers,  should  be  considered 
a  superintendent  within  the  meaning  of  the  law.  The  evidence  in 
this  case  shows  that  Knapp  occupied  a  position  on  the  floor; 
that  when  the  crane  was  ready  for  operation  he  gave  the  signal  to 
the  plaintiff,  and  the  plaintiff  thereupon  operated  the  crane.  The 
plaintiff  had  control  entirely  of  the  crane  and  its  operation.  He 
was  the  only  person  in  charge  of  the  crane,  and  it  would  seem 
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that  the  position  of  Knapp  was  that  of  a  foreman,  or  man  employed 
to  give  directions  for  the  efficient  carrying  out  of  the  orders  of 
the  superintendent,  Greenough.  It  is  not  simply  the  power  to  in- 
struct, or  even  to  direct  in  a  particular  manner,  that  constitutes 
superintendence  within  the  meaning  of  the  law,  but  it  must  be 
such  a  supervision  and  charge  as  gives  power  of  direction;  and  it 
must  be  with  authority  to  direct  the  manner  and  means  of  prose- 
cuting the  work  in  charge.  It  is  not  sufficient  to  show  that  a  man 
directed  another  as  to  the  time  when  it  was  necessary  to  operate 
a  crane,  or  that  he  even  directed  a  number  of  men  with  reference 
to  unimportant  details  of  their  labor;  but  the  proof  should  be  fur- 
ther. It  should  show  that  the  man  was  vested  with  some  power  or 
discretion  to  exercise  authority  beyond  the  narrow  limits  of  one 
acting  under  a  special  direction.  The  act  itself  imposed,  as  above 
stated,  a  new,  and  also  a  very  large,  responsibility  upon  an  em- 
ployer. It  should  be  given  its  fair  intent  and  purpose,  but  it  should 
not  be  enlarged  by  judicial  construction  to  embrace  other  than 
conditionis  fairly  and  clearly  within  its  import.  We  think  the  act 
must  be  construed  to  create  a  liability  against  the  employer  only 
when  the  superintendent  is  engaged  in  the  act  of  superintending. 
He  cannot  for  the  moment  leave  his  duty  of  superintendence  and  act 
upon  his  own  volition,  and  not  within  the  scope  of  any  act  of  su- 
perintendence for  the  benefit  of  the  master,  and  create  a  liability 
against  the  master  and  in  favor  of  a  co-employe. 

In  this  case  the  evidence,  while  it  does  not  show  that  Knapp 
turned  on  the  current,  yet  assuming  that  the  evidence  would  war- 
rant a  deduction  that  the  current  was  turned  on  by  Knapp,  it  was 
clearly  not  an  act  of  superintendence  at  the  time.  We  think  that 
the  distinction  made  in  Cashman  v.  Chase,  156  Mass.  342,  31  N.  E. 
4,  is  one  well  made,  that  even  the  superintendent  cannot,  by  assum- 
ing to  discharge  the  duties  of  an  ordinary  laborer  or  workman,  in 
which  there  is  no  exercise  of  superintendence,  create  a  liability 
against  the  master.  In  the  case  under  consideration,  under  the 
evidence,  it  was  Knapp's  duty  to  maintain  his  position  on  the  floor. 
He  was  called  by  plaintiff  the  "floor  boss,"  and  directed  the  plaintiff 
when  to  operate  the  crane.  If  he  exceeded  his  duty  in  that  regard, 
and  negligently  turned  on  the  current,  it  was  not  an  act  of  super- 
intendence, but  an  act  of  interference,  for  which  the  master  was 
not  liable.  Upon  the  whole  evidence  in  the  case  it  does  not  appear 
that  Knapp  was  vested  with  such  authority  in  the  general  direc- 
tion of  the  business  of  the  master  as  to  constitute  him  a  superin- 
tendent under  the  employers'  liability  act,  or  that  the  act,  assum- 
ing it  was  the  act  of  Knapp  that  caused  the  injury,  was  one  com- 
mitted while  engaged  in  the  superintendence  of  the  master's  busi- 
ness ;  and  still  further  we  think  it  may  b'e  fairly  said  that  the  evi- 
dence would  not  justify  a  finding  that  the  current  was  turned  on  by 
Knapp,  for  common  experience  is  that  a  current  such  as  it  is  claimed 
inflicted  the  injury  upon  the  plaintiff  might  have  occurred  without 
the  intervention  of  Knapp,  and  the  evidence  is  not  sufficient  to  ex- 
clude a  finding  that  the  injury  could  not  have  occurred  except  for 
the  agency  of  Knapp. 
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We  think  the  nonsuit  was  right,  and  the  judgment  should  be 
affirmed. 

SPRING,  J.  (dissenting).  The  defendant  carries  on  an  exten- 
sive business,  consisting  of  several  departments.  A  man  named 
Greenough  was  general  superintendent,  and  Knapp  represented 
him  in  the  room  in  which  plaintiff  was  employed  when  Greenough 
was  absent.  Knapp  was  therefore  "acting  as  superintendent"  in 
the  absence  of  Greenough.  Knapp  had  under  his  charge  40  or  50 
men.  He  did  no  actual  work  whatever,  but  gave  orders  to  these 
men.  Among  the  pieces  of  machinery  operated  under  the  direc- 
tion of  Knapp  was  the  electrical  contrivance  the  actual  manual 
operation  of  which  was  conducted  by  the  plaintiff.  This  crane 
vras  a  part  of  the  machinery  in  this  room,  and  was  under  the  con- 
trol of  Knapp.  He  directed  the  plaintiff  to  operate  it,  and  the  ac- 
cident resulted.  I  think,  within  the  authorities  and  within  the 
plain  meaning  of  the  employers'  liability  act,  Knapp  was  acting 
as  a  superintendent.  Section  2,  c.  600,  p.  1749,  Laws  1902;  Mc- 
Hugh  V.  Manhattan  Ry.  Co.,  179  N.  Y.  378,  72  N.  E.  312;  McBride 
v.  N.  Y.  Tunnel  Co.,  101  App.  Div.  448,  92  N.  Y.  Supp.  282.  I  am 
also  of  the  opinion  that  the  act  was  one  of  superintendence.  This 
crane  was  not  operated  except  under  the  direction  of  Knapp.  The 
plaintiff  had  no  right  to  move  it  unless  directed  to  do  so.  It  was  a 
contrivance  necessary  to  the  transaction  of  the  business,  and  within 
the  radius  of  Knapp's  employment. 

.     I  think  the  nonsuit  was  error,  and  the  judgment  should  be  re- 
versed. 

HISCOCK,  J.  I  dissent.  It  seems  quite  clear  that  a  jury  would 
have  had  a  right  to  find  that  Knapp  was  a  superintendent,  or  acting 
as  superintendent,  within  the  meaning  of  the  statute,  and  that  he 
turned  on  the  electricity  which  injured  plaintiff.  The  closer  ques- 
tion is  whether  the  jury  would  have  had  a  right  to  find  further 
that  his  act  in  so  doing  was  part  of,  or  in  connection  with,  his 
duties  as  superintendent,  rather  than  a  mere  individual  personal 
act  for  which  the  employer  would  not  be  liable.  I  think,  however, 
that  it  would  have  been  permissible  for  them  to  draw  the  former 
inference.  Knapp  was  constantly  at  work  around  the  shop  super- 
intending men  and  giving  directions  with  reference  to  the  move- 
ment of  this  crane.  Those  were  some  of  the  duties  which  he  was 
engaged  in  at  the  time  of  the  accident.  If  he  had  ordered  plaintiff 
or  some  other  employe  to  turn  on  the  electricity  and  set  the  crane 
in  motion,  I  think  that  the  fair  presumption  would  be,  in  the  ab- 
sence of  contrary  evidence,  that  he  did  this  in  pursuance  of  his 
duties.  If  this  conclusion  is  correct,  then  I  think  it  would  be 
just  as  permissible  for  the  jury  to  find  that  when  he  attempted  to 
set  the  machine  in  motion  by  his  own  hand,  rather  than  by  that  of 
another  acting  under  his  orders,  it  was  in  the  prosecution  of  his 
authority,  and  the  purpose  of  promoting  the  work  which  was  sub- 
ject to  his  guidance.  McBride  v.  N.  Y.  Tunnel  Co.,  101  App.  Div. 
94  N.T.S.— GO 
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448,  92  N.  Y.  Supp.  282 ;  Randall  v.  Holbrook  Contracting  Co.,  95 
App.  Div.  339,  88  N.  Y.  Supp.  681;  Roche  v.  Lowell  Bleachery,  181 
Mass.  480,  63  N.  E.  943. 


ST.  REGIS  PAPER  CO.  v.  TONA WANDA  BOARD  &  PAPER  CO. 
(Supreme  Court,  Appellate  Division,  Fourth  Department.    July  6,  1905.) 

1.  Patmsnt— Patmxnt  by  Chbok— Aoceptance— Cebtification  by  Drawer— 

EFrEGT. 

Negotiable  Instruments  Law  (Laws  1897,  p.  756,  c.  612,  §  323)  provides 
that  when  a  check  is  certified  by  the  bank  the  certificate  is  equivalent  to 
an  acceptance.  Section  324  declares  that,  on  the  bolder  of  a  check  pro- 
curing it  to  be  certified,  the  drawer  and  indorsers  shall  be  discharged 
from  liability.  A  creditor  received  a  check  from  his  debtor,  and  procured 
the  certification  thereof  by  the  bank  on  which  it  was  drawn.  Held  a  pay- 
ment to  the  amount  of  the  check. 

2.  Accord  and  Satisfaction— Payment  by  Check  in  Full— Acceptance- 

Effect. 

Where  there  was  a  dispute  as  to  the  amount  of  a  debt,  and  the  debtor 
mailed  his  check  for  the  amount  claimed  by  him  to  be  due,  and  stipulated 
that  it  was  to  be  received  in  full  satisfaction  of  the  debt,  and  the  creditor 
used  the  check,  presented  it  to  the  bank,  and  caused  it  to  be  certified,  the 
creditor  accepted  the  check  in  full  payment. 

[Ed.  Note. — For  cases  in  point,  see  vol.  1,  Cent  Dig.  Accord  and  Sat- 
isfaction, ^^  76,  77,  80.J 

McLennan,  P.  J.,  dissenting. 

Appeal  from  Trial  Term,  Jefferson  County. 

Action  by  the  St.  Regis  Paper  Company  against  the  Tonawanda 
Board  &  Paper  Comgany.  From  a  judgment  for  plaintiff,  and 
from  an  order  denying  a  new  trial,  defendant  appeals.    Reversed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

Lewis  T.  Payne,  for  appellant. 
Henry  Purcell,  for  respondent. 

SPRING,  J.  The  parties  are  domestic  corporations.  In  Octo- 
ber, 1903,  the  defendant  purchased  of  Craig  &  Co.,  of  New  York 
City,  who  were  the  sales  agents  of  the  plaintiff,  a  quantity  of  pulp 
manufactured  by  the  plaintiff  at  a  stipulated  price  per  ton  for  air 
dry  weight.  This  pulp,  when  shipped,  was  wet,  and  a  disagree- 
ment arose  over  the  proper  percentage  to  be  deducted  for  the 
moisture  it  contained.  A  representative  on  behalf  of  the  plaintiff 
made  a  test  of  this  pulp,  and  a  man  representing  the  defendant 
at  the  same  time  made  another  test  in  its  behalf,  and  they  dis- 
agreed in  the  results  reached.  The  parties  insisted  on  the  correct- 
ness of  their  respective  tests,  and  on  November  25,  1903,  the  de- 
fendant mailed  its  check  on  the  First  National  Bank  of  Tonawanda, 
N.  Y.,  to  Craig  &  Co.,  for  $1,653.06 ;  being  the  amount  unpaid  ac- 
cording to  the  contention  of  the  defendant.  The  check  was  made 
payable  to  the  order  of  H.  G.  Craig  &  Co.,  "in  full  account  as  per 
statement  on  reverse  side  of  this  voucher."    It  contained  this  in- 
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dorsement:  "Endorsement  by  the  payee  is  acknowledged  of  full 
payment  and  satisfaction  of  the  account  as  follows;"  subjoining  a 
statement  showing  the  amount  unpaid,  less  freight  and  discount, 
of  $1,653.06.  On  November  30th  Craig  &  Co.  caused  the  check  to 
be  certified  by  the  proper  officer  of  the  drawee,  and  the  following 
certification  was  indorsed  thereon:  "Good  for  $1,653.06  when 
properly  endorsed.  First  National  Bank,  Tonawanda,  N.  Y.  Henry 
P.  Smith,  Cashier."  And  the  amount  was  charged  to  the  account  of 
the  defendant.  Craig  &  Co.  or  the  plaintiff  has  ever  since  retained 
the  check.  With  the  check  was  the  letter  of  the  defendant  ad- 
vising Craig  &  Co.  that  a  "credit  memorandum"  was  inclosed,  and 
adding:  "We  also  enclose  herewith  our  check  for  $1,653.06  which 
is  in  settlement  of  this  credit  memorandum  less  2  per  cent,  cash  dis- 
count $46.01  and  freight  paid  $601.39."  In  reply,  and  under  date 
of  November  30th,  Craig  &  Co.  acknowledged  receipt  of  the  check, 
saying  further:  "Regret  we  cannot  accept  in  settlement  of  our 
account.  We  enclose  statement  showing  balance.  Please  send 
check  to  cover  the  difference  and  oblige. '  In  the  statement  in- 
closed, credit  was  given  for  the  amount  of  the  check,  and  a  balance 
of  $494.24  was  set  out.  The  transaction,  in  the  light  of  the  dates, 
IS  significant.  The  letter  of  the  defendant  to  Craig  &  Co.  was 
written  November  25th,  and  evidently  remained  unanswered  for 
three  or  four  days.  Craig  &  Co.  must  have  accepted  the  check  be- 
fore replying  to  the  letter,  for  the  check  was  received  and  certified 
by  the  bank  at  Tonawanda  on  the  30th,  which  was  the  very  day 
Craig  &  Co.  wrote  to  the  defendant  that  the  check  could  not  be  ac- 
cepted in  full  pavment.  The  defendant  therefore  could  not  have 
received  this  letter  until  after  the  certification  of  the  check,  for  in 
the  ordinary  course  of  the  mail  its  transmission  from  New  York  to 
Tonawanda  would  take  a  day  at  least.  Apparently  in  the  sequence 
of  events,  Craig  &  Co.  accepted  the  check,  sending  it  to  the  bank 
on  which  it  was  drawn  to  be  certified,  and,  after  allowing  ample 
time  for  that  to  be  accomplished,  wrote  to  the  defendant.  On 
December  5th  the  defendant  replied  to  this  letter,  in  which  it  stated 
it  regretted  "to  note  that  you  do  not  feel  like  accepting  our  check 
sent  you  in  full  settlement  of  account.  We  also  note  statement 
sent  us  amounting  to  $494.24  which  you  claim  to  be  the  balance 
due,  but  this  we  cannot  allow."  Demand  was  made  of  the  defendant 
for  the  balance  claimed  to  be  due,  and  in  a  letter  dated  December 
26th  the  attorneys  for  the  plaintiff  informed  the  defendant  "that  the 
check  you  sent  would  not  be  accepted  in  settlement.  The  check  is 
still  subject  to  your  order  and  unless  payment  is  made  at  once 
suit  will  be  brought."  The  defendant  answering  these  letters,  in- 
sisted that  the  quantity  of  the  pulp  had  been  ascertained  by  a  joint 
test  and  it  paid  accordingly,  and  declined  to  pay  further. 

This  action  was  commenced,  not  to  recover  the  balance  unpaid 
after  crediting  the  amount  of  the  check,  but  to  recover  the  entire 
claim,  and  a  recovery  was  had  for  the  full  sum  originally  claimed 
by  the  plaintiff.  On  the  trial,  for  the  first  time  during  the  pendency 
of  the  action,  the  plaintiff  offered  to  return  the  check. 

The  certification  of  the  check  by  the  bank  on  which  it  was  drawn 

Digitized  by  CjOOQ IC 


9^8  94  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

and  128  New  York  Slate  Reporter 

at  the  request  of  Craig  &  Co.  discharged  the  defendant  from  liabil- 
ity thereon.  Meuer  v.  Phenix  National  Bank,  94  App.  Div.  331,  88 
N.  Y.  Supp.  83 ;  First  Nat.  Bank  of  Jersey  City  v.  Leach,  52  N.  Y. 
350,  11  Am.  Rep.  708;  White  et  al.  v.  Eiseman  et  al.,  134  N.  Y. 
101-108,  31  N.  E.  276.  "Where  a  check  is  certified  by  the  bank  on 
which  it  is  drawn,  the  certificate  is  equivalent  to  an  acceptance." 
Section  323,  c.  612,  p.  756,  Laws  1897  (Negotiable  Instruments 
Law).  "Where  the  holder  of  a  check  procures  it  to  be  accepted 
or  certified  the  drawer  and  all  indorsers  are  discharged  from  lia- 
bility thereon."  Section  324,  c.  612,  p.  756,  Laws  1897.  The  ac- 
ceptance and  use  of  this  check  by  Craig  &  Co.  was  therefore  a 
payment,  at  least  to  the  amount  of  the  check. 

The  trial  court  permitted  the  jury  to  determine  whether  the 
check  was  accepted  as  an  accord  and  satisfaction  or  payment  of 
the  demand.  In  this  we  think  the  court  erred.  There  was  a  gen- 
uine dispute  between  the  parties  as  to  the  amount  of  the  debt. 
Each  party  was  insisting  upon  the  accuracy  of  a  test.  If  the  defend- 
ant was  correct,  the  amount  for  which  the  check  was  drawn  cov- 
ered the  indebtedness.  If  the  plaintiff's  contention  was  to  prevail, 
the  debt  was  for  a  larger  sum.  The  amount  due  was  one  of  two 
sums,  but  which  sum  was  uncertain.  The  claim  was  consequently 
unliquidated.  The  defendant  mailed  its  check  for  the  amount  it 
claimed  to  be  unpaid,  and  stipulated  in  the  check  that  it  was  to 
be  received  in  "full  payment  and  satisfaction  of  the  account,"  a 
statement  of  which  was  indorsed  on  the  check.  The  defendant 
had  the  right  to  impose  the  condition  upon  which  acceptance  was 
to  be  made.  The  payee  was  not  obliged  to.  accede  to  the  condi- 
tion. It  could  return  the  check,  declining  to  accept  it  in  full  pay- 
ment. If,  however,  it  used  the  check,  causing  the  account  of  the 
defendant  with  the  drawee  to  be  depleted  by  the  sum  represented 
by  it,  it  acceded  to  the  stipulation  which  defendant  imposed.  The 
transaction  then  became  an  executed  contract.  Having  presented 
the  check  to  the  bank,  causing  it  to  be  certified,  the  plaintiff  could 
not  thereafter  claim  it  did  not  intend  to  accept  the  check  in  full 
pavment,  but  only  to  be  applied  on  the  debt.  Nassoiy  v.  Tomlinson, 
148  N.  Y.  328,  42  N.  E.  715,  51  Am.  St.  Rep.  695;  Fuller  v.  Kemp, 
138  N.  Y.  231,  33  N.  E.  1034,  20  L.  R.  A.  785;  Simons  v.  American 
Legion  of  Honor,  178  N.  Y.  263,  70  N.  E.  776 :  Logan  v.  Davidson, 
18  App.  Div.  353, 45  N.  Y.  Supp.  961,  affirmed  162  N.  Y.  624,  57  N.  E. 
1115 ;  Jackson  v.  Volkening,  81  App.  Div.  36,  80  N.  Y.  Supp.  1102. 

In  Nassoiy  v.  Tomlinson,  supra,  there  was  a  dispute  over  a  claim 
due  the  plaintiff  for  commissions  on  the  sale  of  real  estate.  He 
claimed  the  demand  was  $1,500;  and  the  defendant,  only  $300. 
The  defendant  mailed  a  check  for  the  $300,  inclosing  an  unsigned 
voucher  for  the  plaintiff  to  execute,  which  was  in  full  for  the  com- 
missions. The  plaintiff  replied  promptly,  expressing  surprise,  and 
insisting  that  his  claim  was  $1,500.  The  defendant  did  not  reply. 
The  plaintiff  retained  the  check  for  six  months,  and  then  obtained 
the  money  on  it,  and  wrote  the  defendant  that  he  gave  him  credit 
for  the  $300,  claiming  the  balance,  and  inclosing  a  receipt  in  part 
payment  for  the  commissions.     The  defendant  answered  that  he 
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"should  consider  this  payment  in  full  for  all  commissions."  On 
the  trial  the  question  of  the  acceptance  of  the  check  was  submit- 
ted to  the  jury,  who  found  for  the  plaintiff,  but  a  new  trial  was 
granted  by  the  Court  of  Appeals;  the  court,  in  discussing  the 
question,  saving  at  page  331  of  148  N.  Y.,  page  716  of  42  N.  E.  (61 
Am.  St.  Rep.  695)  : 

•*The  plaintiff  could  only  accept  the  money  as  it  was  offered,  which  was 
in  satisfaction  of  his  demand.  He  could  not  accept  the  benefit  and  reject 
the  condition,  for,  if  he  accepted  at  all,  it  was  cum  onere.  When  he  indorsed 
and  collected  the  check  referred  to  In  the  letter  asking  him  to  sign  the  in- 
closed receipt  in  full,  it  was  the  same  In  legal  effect  as  if  he  had  signed  and 
returned  the  receipt,  because  acceptance  of  the  check  was  a  conclusive  elec- 
tion to  be  bound  by  the  condition  upon  which  the  check  was  offered.  The  use 
of  the  check  was  ipso  facto  an  acceptance  of  the  condition.  The  minds  of  the 
parties  then  met  so  as  to  constitute  an  accord,  and,  as  was  said  by  this  court 
in  Fuller  y.  Kemp,  138  N.  Y.  231,  33  N.  £.  1034,  20  L.  R.  A.  785,  the  ac- 
ceptance of  the  money  involved  the  acceptance  of  the  condition,  and  the  law 
will  not  permit  any  other  inference  from  the  transaction." 

The  authorities  cited  by  the  counsel  for  the  respondent  do  not 
impair  the  force  of  this  principle.  For  instance,  in  Laroe  v.  Sugar 
Loaf  Mining  Co.,  180  N.  Y.  367,  73  N.  E.  61,  the  court  expressly 
recognized  the  doctrine  of  the  cases  above  mentioned,  but,  on  ac- 
count of  the  "peculiar'*  circumstances  of  that  case,  the  rule  was  not 
applied.  The  check  and  accompanying  letter  mailed  by  the  defend- 
ant to  Craig  &  Co.  were  unequivocal  and  easily  understood.  Craig 
&  Co.  must  have  known,  if  they  gave  the  subject  any  consideration, 
that  an  acceptance  of  the  check  extinguished  the  debt.  They  ap- 
parently preferred  to  get  the  money  on  the  check,  and  take  their 
chances  of  recovering  the  balance  claimed  to  be  unpaid.  This 
course  was  not  open  to  them.  They  must  either  accept  the  check 
as  payment  in  full,  or  adopt  the  other  alternative,  and  return  it 
to  the  drawer,  declining  to  receive  it  with  the  condition  imposed. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event. 

Judgment  and  order  reversed,  and  new  trial  granted,  with  costs 
to  appellant  to  abide  the  event.  All  concur,  except  McLENNAN, 
P.  J.,  who  dissents,  and  STOVER,  J.,  not  voting. 


GEROW  V.  VILLAGE  OF  LIBERTY. 

(Supreme  Court,  Appellate  Dirision,  Third  Department.    June  29,  1905.) 

Nuisance— Suit  in  EJquity— Damages  Accbuing  to  Time  of  Trial— Re- 
covery. 

It  is  competent  for  the  court,  In  a  suit  in  equity  to  restrain  tlie  contin- 
trance  of  a  nuisance  and  for  damages,  to  award  damages  accruing  down 
to  the  time  of  the  trial. 

[Ed.  Note.— For  cases  in  point,  see  vol.  37,  Cent  Dig.  Nuisance,  §  121.] 

Same— Evidence— Instructions. 

Where,  in  an  action  for  a  nuisance,  plaintiff  did  not  seek  damages  re- 
sulting from  physical  discomfort  or  sickness  suffered  by  himself  and  fam- 
ily, a  request  to  charge  that  plaintiff  could  not  recover  on  account  of  such 
matters  was  properly  refused* 
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8.  Same— INJUBT  to  Pbofebtt—Mbabubb  of  Damages. 

The  measure  of  damages  for  injury  to  real  estate  occasioned  by  a  nui- 
sance Is  the  difference  between  the  rental  value  of  the  property  prior  to 
and  after  the  erection  of  the  nuisance. 

[Ed.  Note. — For  cases  in  point,  see  voL  87,  Gent  Dig.  Nuisance,  H  US, 
119.] 

4.  Municipal  CJobpobations— Claims— Notice— Statutes— Construction. 

Village  Law  (Laws  1897,  p.  453,  c.  414),  |  322,  providiiig  that  no  action 
shall  be  maintained  against  a  village  for  a  negligent  injury  to  person  or 
property  unless  a  claim  therefor  is  filed  with  the  clerk,  applies  only  to 
actions  for  damages  for  injury  to  person  or  property  sustained  by  reason 
of  any  negligence  of  a  village  or  its  officers,  and  has  no  application  to  a 
suit  for  relief  from  a  nuisance. 

[Ed.  Note. — For  cases  in  point,  see  voL  86,  Cent  Dig.  Municipal  Corpo- 
rations, I  1562.] 

Appeal  from  Special  Term,  Sullivan  County. 

Action  by  Joshua  R.  Gerow  against  the  village  of  Liberty.  From 
a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ, 

D.  S.  Hill,  for  appellant. 
T.  F.  Bush,  for  respondent. 

CHESTER,  J.  The  action  is  one  brought  for  damages  caused  by 
an  alleged  nuisance^  and  to  restrain  the  continuance  thereof.  The 
plaintiff  keeps  a  large  boarding  house,  in  which  he  resides,  in  the 
town  of  Liberty.  The  village  of  Liberty,  the  defendant,  has  erected 
its  sewage-disposal  works  about  975  feet  distant  from  the  plaintiff's 
residence  and  boarding  house.  The  plaintiff  alleges  that  these 
works  cast  off  a  penetrating,  offensive,  noxious,  unhealthy,  and 
sickening  odor,  destructive  of  the  health  of  the  plaintiff,  his  family, 
and  guests,  and  that  he  has  thereby  suffered  loss  and  damage.  The 
jury,  in  response  to  certain  questions  submitted  to  them  by  the 
court,  have  found  that  the  sewage-disposal  plant  was  a  nuisance  to 
the  plaintiff  and  his  premises,  as  maintained  by  the  defendant  prior 
to  August  21,  1901,  which  was  the  date  of  the  commencement  of  the 
action,  and  also  that  such  plant  has  been  maintained  as  a  nuisance 
to  the  plaintiff  and  his  premises  since  that  date;  that  the  rental 
value  of  the  plaintiff's  property  has  been  depreciated  from  Septem- 
ber 1,  1900,  which  was  the  date  of  the  installation  of  the  works, 
to  the  time  of  the  commencement  of  the  action,  in  the  sum  of  $400 : 
and  that  such  rental  value  has  been  depreciated  since  the  action  was 
commenced,  and  down  to  the  date  of  the  trial,  in  the  sum  of  $600. 
The  court  adopted  the  verdict  of  the  jury  in  its  decision,  and  award- 
ed an  injunction  restraining  the  defendant  from  continuing  the  nui- 
sance, and  awarded  him  the  damages  found  by  the  jury.  From  the 
judp:ment  entered  upon  such  decision,  this  appeal  is  taken. 

The  verdict  and  decision  that  the  sewage-disposal  works  main- 
tained by  the  defendant  constituted  a  nuisance  to  the  plaintiff  and 
to  his  premises  is  amply  sustained  by  the  evidence.  The  action  be- 
ing in  equity,  it  was  entirely  competent  for  the  court  to  receive  evi- 
dence of  the  damages  which  had  accrued  down  to  the  time  of  the 
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trial,  and  the  objections  of  the  defendant  to  testimony  relating  to 
damages  subsequent  to  the  commencement  of  the  action  were  there- 
fore properly  overruled  by  the  court.  Kilbourne  v.  Supervisors, 
137  N.  Y.  170,  at  page  178,  33  N.  E.  169,  at  page  161. 

There  was  no  error  in  the  court's  refusal  to  charge  the  jury,  at 
the  defendant's  request,  "that  the  plaintiff  cannot  recover  for  any 
physical  discomfort,  annoyance,  or  inconvenience  arising  from  al- 
leged odors,  nor  can  he  recover  for  any  alleged  sickness  suffered  by 
himself,  his  family,  or  his  guests,"  for  the  plaintiff  had  given  no  evi- 
dence showing  any  damages  arising  from  these  causes.  The  evi- 
dence relating  thereto  was  competent,  and  had  been  properly  re- 
ceived, on  the  question  of  the  existence  of  the  nuisance;  but,  as 
the  plaintiff  had  not  sought  to  recover  any  damages  because  of  these 
matters,  the  denial  of  the  request  was  correct.  The  court  had  told 
the  jury  that  the  plaintiff  asks  for  a  judgment  against  the  defend- 
ant "for  the  difference  between  the  rental  value  of  his  property  pri- 
or to  the  erection  and  maintenance  of  the  disposal  works  and  its 
value  after  that  was  erected."  The  case  was  submitted  to  the  jury 
upon  that  theory,  and  that  was  the  correct  measure  of  damages. 
Francis  v.  Schoellkopf,  53  N.  Y.  152. 

The  contention  of  the  appellant,  that  the  plaintiff  was  not  entitled 
to  recover  because  of  his  failure  to  file  with  the  village  clerk,  within 
six  months  after  the  cause  of  action  accrued,  a  verified  statement 
'  of  the  nature  of  his  claim,  as  required  by  section  322  of  the  village 
law  (Laws  1897,  p.  453,  c.  414),  has  no  merit,  for  the  reason  that 
that  section  applies  only  to  actions  for  damages  for  a  personal  in- 
jury and  an  injury  to  property  alleged  to  have  been  sustained  by 
reason  of  the  negligence  of  the  village,  or  of  any  officer,  agent,  or 
employe  thereof.  This  was  not  such  an  action,  and  the  section  has 
no  application  to  a  suit  on  the  equity  side  of  the  court  for  relief 
from  an  alleged  nuisance.  Sammons  v.  City  of  Gloversville,  175 
N.  Y.  346,  67  N.  E.  622. 

We  fail  to  discover  any  error  on  the  trial  requiring  a  reversal. 
The  judgment  should  be  affirmed,  with  costs.    All  concur. 


TYRRELL  v.  CITY  OF  NEW  YORK. 

(Supreme  CJourt,  Trial  Term,  Queens  County.    July,  1905.) 

Municipal  Cobpobations— Contbacts— Tbansactions  with  Officeb&— Fbaud. 
The  mayor  of  a  city,  who  was  also  a  member  of  the  board  of  health, 
conveyed  to  another,  by  a  sham  transfer,  a  dilapidated  building  in  the  city, 
the  rental  value  of  which  was  not  more  than  $400  a  year,  at  the  outside. 
This  conveyance  was  made  while  the  board  of  health  was  considering 
the  matter  of  acquiring  a  pesthouse,  and  a  few  months  later,  during  the 
closing  days  of  the  mayor's  administration,  the  board  of  health  leased 
the  property  from  the  transferee  for  a  pesthouse  at  an  annual  rental  of 
$3,000.    Held,  that  the  lease  was  a  fraud  on  the  city. 

Action  by  Edward  M.  Tyrrell  against  the  city  of  New  York. 
Judgment  for  defendant. 

F.  H.  Van  Vechten  and  H.  M.  Hitchings,  for  plaintiff. 
Dennis  OXeary,  Asst.  Corp.  Counsel,  for  defendant. 
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GAYNOR,  J.  In  1892  Gleason  was  mayor  of  Long  Island  City, 
and  a  member  of  the  city  board  of  health.  That  board  was  con- 
sidering and  discussing  the  matter  of  acquiring  a  pesthouse.  While 
this  was  going  on  Gleason  conveyed  to  Tyrrell,  this  plain tiflF,  a 
building  on  Thompson  avenue  in  that  city,  on  October  4,  1892.  On 
December  29th  following  the  board  of  health  took  a  lease  of  it  of 
the  plaintiff  for  five  years  at  $3,000  a  year  for  a  pesthouse.  It  had 
been  built  for  a  hotel  as  a  means  of  exploiting  a  tract  of  vacant  land 
in  that  vicinity,  but  the  enterprise  was  a  failure.  The  building  was 
in  a  vacant  and  bleak  locality  in  the  rear  of  the  county  courthouse- 
All  of  our  judges  knew  the  miserable  locality.  It  had  stood  vacant 
for  several  years,  apparently  from  the  time  it  was  built,  and  was 
in  a  tumble-down  condition.  Even  the  windows  were  broken  and 
blown  out.  Its  rental  value  was  about  $400  a  year.  It  could  not 
have  been  let  for  that,  if  at  all.  Gleason*s  testimony  of  letting  some 
of  the  roms  in  it  to  families  has  to  be  taken  with  much  allow^ance. 
The  rooms  were  not  adapted  for  such  a  use. 

The  election  for  mayor  had  been  held  in  November  and  Gleason 
and  his  government  had  to  get  out  on  December  31st.  They  hur- 
ried the  lease  through  in  their  very  last  days  of  office.  The  trans- 
action was  a  gross  fraud  on  the  city.  This  plaintiff  was  Gleason 's 
dummy.  Being  a  member  of  the  board  of  health,  Gleason  could 
not  lease  the  property  himself  to  that  board,  and  so  he  made  a  sham 
transfer  of  it  to  this  plaintiff  to  enable  the  thing  to  be  done.  Al- 
though the  property  was  not  worth  $10,000  the  deed  to  the  plaintiff 
expresses  a  consideration  of  $25,000,  but  nothing  was  paid  at  the 
time.  The  plaintiff  claims  that  afterwards,  some  time  before  April 
19,  1906  (when  this  action  was  first  tried,  as  will  be  hereafter 
mentioned),  he  paid  Gleason  by  giving  him  stock  in  an  electric 
light  company  of  the  par  value  of  $25,000.  I  give  this  no  credence. 
The  whole  scheme  is  too  transparent  to  permit  of  any  one  being 
deceived  about  it  by  false  testimony.  The  property  was  subject  to 
a  mortgage  of  $4,000  when  transferred  to  the  plaintiff;  and  yet 
the  plaintiff  says  he  paid  the  whole  $25,000  in  such  stock.  That 
mortgage  was  foreclosed  shortly  after  the  conveyance  to  the  plain- 
tiff, at  all  events  prior  to  the  said  first  trial  of  this  action  in  1895, 
and  a  judgment  of  foreclosure  and  sale  entered,  and  the  property 
was  sold  thereunder.  And  yet  the  plaintiff  professes  to  have  pur- 
chased the  property  as  an  investment.  If  so,  why  would  he  allow 
a  foreclosure  for  only  $4,000? 

When  Sanford  the  new  mayor  came  in  on  January  1st,  he  repu- 
diated the  lease,  and  the  board  of  health  never  used  the  property. 
This  action  was  thereupon  brought  on  April  14,  1893,  for  the  first 
three  months'  rent,  viz.,  $750,  and  tried  on  April  19,  1895,  before 
Mr.  Justice  Barnard.  He  found  the  transaction  a  fraud,  and  gave 
judgment  for  the  defendant.  For  no  good  reason  which  has  been 
disclosed  or  is  inferable,  that  judgment  was  never  entered  by  the 
attorney  for  the  city.  Mr.  Justice  Barnard  died  in  1904,  and  it  is 
said  that  it  cannot  now  be  entered.  In  May,  1906,  namely,  after  a 
lapse  of  10  years  from  the  first  trial,  and  after  Judge  Barnard's 
death,  this  case  was  brought  to  trial  a  second  time  before  me  at 
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the  Queens  County  Trial  Term,  and  the  complaint  was  amended  on 
the  trial  so  as  to  recover  the  rent  for  the  full  term,  viz.,  $15,000  and 
interest,  viz.,  upwards  of  $23,000.  The  facts  above  recited  were 
not  then  proved  by  the  city  though  they  had  been  proved  and 
found  by  Judge  Barnard  on  the  former  trial;  in  fact  the  defence 
put  in  for  the  city  was  a  merely  formal  one.  The  parties  having 
been  since  called  before  the  court,  the  plaintiff  produced  and  put 
in  evidence  the  stenographer's  minutes  of  the  testimony  on  the 
former  trial,  and  I  find  the  above  facts  therefrom. 

On  the  last  hearing  before  me,  viz.,  on  July  18,  1905,  the  plain- 
tiff was  examined  in  his  own  behalf,  and  gave  an  entirely  different 
version  to  the  one  he  gave  before  Judge  Barnard  of  how  and  for 
how  much  he  bought  the  property  and  how  he  paid  for  it.  After 
having  sworn  repeatedly  on  the  trial  before  Judge  Barnard  that  he 
gave  Gleason  $25,000  of  the  electric  company  stock  at  par,  he  now 
says  he  gave  him  only  $9,500  of  such  stock,  and  notes  and  other 
things  for  the  balance,  and  he  brings  old  certificates  of  shares  of 
that  amount  and  an  old  note  for  $900  into  court.  He  also  reveals 
that  he  bought  the  property  without  examining  it,  or  even  seeing 
it  except  from  a  distance.  He  and  Gleason  were  intimates  in  busi- 
ness and  otherwise. 

The  answer  is  meagre  in  setting  up  fraud  and  collusion  as  a 
defence,  but  no  objection  to  evidence  of  such  defence  was  raised, 
and  the  question  of  the  defence  being  made  out  was  fully  argued  at 
the  close.  The  gross  disparity  between  the  rent  fixed  by  the  lease 
and  the  rental  value  is  enough  in  itself  to  show  fraud  by  the  other 
members  of  the  board  of  health  than  Gleason,  not  to  mention  the 
other  earmarks  of  fraud.  The  quite  modern  solemn  saying  that 
fraud  cannot  be  presumed  but  must  be  proved  is  made  much  of.  It 
has  done  much  duty  in  its  time  to  prevent  judgments  of  fraud, 
without  it  beiag  always  perceived  that  it  is  a  rather  solemn  absurd- 
ity. Of  course  fraud  must  be  proved  and  cannot  be  presumed,  but 
so  must  the  price  of  a  cow  or  a  pig,  and  it  cannot  be  presumed.  A 
solemn  and  wise  statement  of  the  former  is  quite  as  absurd  as  a  like 
statement  of  the  latter.  The  rule  is  that  no  fact  may  be  presumed 
but  must  be  proved,  and  fraud  is  found  on  sufficient  evidence  and 
the  deductions  therefrom  the  same  as  another  fact. 

Judgment  for  the  defendant. 
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JACOBS  et  al.  ▼.  NBW  YORK  CENT,  ft  H.  R.  R.  CO. 
(Supreme  Court,  Appellate  Division,  Fourth  Department    July  6,  1905.) 

1.  Railboads—Fibes— Destruction  of  Property— Evidence— Sufficiency. 

In  an  action  against  a  railroad  for  the  destruction  of  property  by  fire, 
evidence  held  sufficient  to  authorize  a  finding  that  the  property  was  set 
on  fire  by  one  of  defendant's  engines. 

2.  Parties— Persons  Interested  in  Recovery. 

Under  Code  Civ.  Proc.  f  446,  authorizing  all  persons  having  an  interest 
in  the  subject  of  an  action  to  be  Joined  as  plaintiffs,  a  property  owner  and 
Insurance  companies  which  have  paid  their  proportions  of  the  loss  on  the 
property  and  have  taken  assignments  of  the  property  owner's  cause  of 
action  up  to  the  amount  paid  by  them,  are  properly  Joined  as  plaintiffs  in 
an  action  against  the  wrongdoer  for  negligently  setting  fire  to  the  prop^ty. 

3.  Same—Waiver  of  Objection. 

Under  the  express  provisions  of  Code  Civ.  Proc.  $$  498,  499,  an  objec- 
tion, not  apparent  on  the  face  of  the  complaint  that  there  is  a  misjoinder 
of  parties  plaintiff,  may  be  taken  by  answer,  and  Is  waived  if  not  taken 
by  demurrer  or  answer. 

[Ed.  Note.— For  cases  in  point  see  vol.  87,  Cent  Dig.  Parties,  SS  145,  173.] 

4.  Railboads-Fibes— Evidence. 

In  an  action  against  a  railroad  for  the  destruction  of  property  by  fire, 
evidence  that  the  engine  which  was  claimed  to  have  fired  plaintiff's  prop- 
erty had  started  other  fires,  both  on  the  occasion  in  question  and  on  an- 
other  occasion,  was  competent. 

[Ed.  Note. — For  cases  in  point,  see  voL  41,  Cent  Dig.  Railroads,  H  1719, 
1721.] 

5.  Same. 

In  an  action  against  a  railroad  for  the  destruction  of  property  by  fire 
It  was  competent  for  plaintiffs  to  show  that  upon  other  occasions  within 
a  period  Immediately  preceding  the  fire  locomotives  belonging  to  defend- 
ant, of  the  same  kind  as  that  which  was  claimed  to  have  fired  the  prop- 
erty In  question,  had  thrown  sparks  and  cinders  as  far  as  that  property 
while  passing  the  same. 

[Ed.  Note.— For  cases  In  point  see  voL  41,  Cent  Dig.  Ralhroads,  fiS  1719, 
1722.] 

Stover,  J.,  dissenting. 

Appeal  from  Trial  Term,  Oswego  County, 

Action  by  Orren  B.  Jacobs  and  others  against  the  New  York  Cen- 
tral &  Hudson  River  Railroad  Company.  From  a  judgment  for 
plaintiffs  and  from  an  order  denying  a  new  trial,  defendant  appeals. 
Affirmed. 

Certain  buildings  and  personal  property  belonging  to  the  plaintiff  Jacobs 
were  destroyed  by  fire,  which,  it  Is  claimed,  was  caused  by  sparks  negligently 
permitted  by  the  defendant  to  escape  from  one  of  its  locomotives.  Each  of 
the  other  plaintiffs  had  issued  a  policy  of  Insurance  upon  this  property,  and 
after  the  fire  settled  the  loss  and  its  responsibility  as  insurer  at  the  sum  of 
$930,  and  took  an  assignment  of  plaintiff's  rights  and  cause  of  action  against 
the  defendant  to  that  amount  And  subsequently  this  action  was  Instituted 
by  the  owner  and  said  Insurance  companies  jointly  to  recover  the  loss  claimed 
to  have  been  occasioned  by  defendant's  negligence.  The  defendant  did  not 
by  demurrer  or  answer,  raise  the  question  that  there  was  a  misjoinder  of  par- 
ties  plaintiff  or  of  causes  of  action. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 
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Henry  Purcell,  for  appellant. 
Irving  G.  Hubbs,  for  respondents^ 

HISCOCK,  J.  While  the  evidence  tending  to  establish  that  the 
property  was  set  on  fire  by  one  of  defendant's  engines  was  cir- 
cumstantial, we  think  it  was  sufficient  to  permit  the  jury  to  find  as 
it  did.  It  appeared  that  the  roof  of  the  building  where  the  fire  made 
its  appearance  was  77  feet  from  the  railroad;  that  it  was  a  very 
dry  day,  and  a  strong  wind  was  blowing  from  the  direction  of  the 
railroad  towards  the  buildings ;  that  there  was  no  fire  in  or  near  the 
buildings  where  the  flames  first  appeared;  and  that  very  shortly 
after  one  of  defendant's  trains  passed  the  fire  was  observed  upon 
the  outside  of  the  building.  There  was  also  evidence  which  per- 
mitted the  jury  to  infer  that  the  engine  which  passed  at  this  time 
was  not  equipped  with  a  proper  spark  arrester.  Various  witnesses 
gave  testimony  which,  taken  together,  was  to  the  effect  that  this 
engine  upon  the  occasion  in  question  started  several  fires  in  the  vi- 
cinity of  plaintiff's  property,  and  that  both  upon  this  and  at  least 
one  prior  occasion  it  emitted  sparks  and  cinders  of  a  size  and  char- 
acter which  could  not  have  escaped  through  a  proper  netting.  It 
is  true  that  evidence  was  given  in  behalf  of  the  defendant  tending 
to  contradict  some  of  that  g^ven  in  behalf  of  the  plaintiffs,  but  upon 
the  issue  of  fact  thus  presented  to  the  jury  there  was  no  such  pre- 
ponderance of  evidence  in  behalf  of  the  defendant  as  justifies  our 
setting  aside  the  verdict  as  against  the  weight  of  evidence.  We 
therefore  conclude  that  plaintiffs  established  a  cause  of  action  upon 
the  main  proposition.  Crist  v.  Erie  Railway  Company,  68  N.  Y. 
638 ;  White  v.  N.  Y.  C.  R.  R.  Co.,  90  App.  Div.  366,  86  N.  Y.  Supp. 
497 ;  Jamieson  v.  R.  R.  Co.,  11  App.  Div.  362,  42  N.  Y.  Supp.  916 ; 
Munson  v.  N.  Y.  C.  R.  R.  Co.,  65  App.  Div.  623,  66  N.  Y.  Supp. 
973 ;  Peck  v.  R.  R.  Co.,  165  N.  Y.  347,  69  N.  E.  206. 

It  is  claimed,  however,  that  various  errors  were  committed  by  the 
court  in  its  rulings  upon  the  trial,  which  necessitate  a  reversal  of 
the  judgment,  and  it  seems  proper  to  consider  some  of  these.  It  is 
urged  that  each  of  the  plaintiffs  had  a  separate  independent  claim 
and  cause  of  action  against  the  defendant,  and  that,  therefore,  it 
was  improper  for  them  to  unite  in  bringing  this  action,  which  em- 
braced three  distinct  causes  of  action.  The  facts  do  not,  in  our 
opinion,  sustain  this  contention.  The  complaint  is  that  defendant, 
by  its  single  negligent  act,  caused  the  destruction  of  the  property, 
and  thereby  became  liable.  This  constituted  a  single  and  entire 
cause  of  action,  which  was  not  separated  into  several  distinct  ones 
because  different  parties  acquired  an  interest  therein,  and  it  was 
proper  that  all  of  the  parties  interested  should  be  joined  as  plain- 
tiffs. Section  446,  Code  Civ.  Proc. ;  Brett  et  al.  v.  First  Universal- 
ist  Society  of  Brooklyn,  6  Hun,  149,  affirmed  64  N.  Y.  661 ;  Pratt  v. 
Radford,  62  Wis.  114,  8  N.  W.  606 ;  Home  Mutual  Insurance  Co.  v. 
O.  R.  &  N.  Co.,  20  Or.  669,  26  Pac.  857,  23  Am.  St.  Rep.  161:  Con- 
tinental Ins.  Co.  V.  Lumber  Co.,  93  Mich.  139,  53  N.  W.  394,  32  Am. 
St.  Rep.  494;  Lake  Erie  &  W.  R.  Co.  v.  Falk,  62  Ohio  St.  297,  66 
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N.  E.  1020;  Swarthout  et  al.  v.  R.  R.  Co.,  49  Wis.  625,  6  N.  W.  314  ; 
Crandall  et  al.  v.  Transportation  Co.  (C.  C.)  16  Fed.  75 ;  Loomis  et 
al.  V.  Brown  et  al.,  16  Barb.  325 ;  Munson  v.  N.  Y.  C.  &  H.  R.  R.  Co., 
32  Misc.  Rep.  282,  65  N.  Y.  Supp.  848.  If  it  was  improper  to  thus 
join  in  one  action  the  three  parties  interested  in  a  recovery  against 
defendant  for  its  alleged  negligent  act,  defendant  was  bound  to  raise 
this  objection  by  its  pleadings.  Sections  498,  499,  Code  Civ.  Proc. ; 
Kelly  V.  Jay,  79  Hun,  535,  29  N.  Y.  Supp.  933;  Isear  v.  Hoadley,  44 
App.  Div.  161,  60  N.  Y.  Supp.  609. 

The  evidence  of  the  witness  Parks,  offered  for  the  purpose  of 
showing  that  a  spark  which  could  escape  through  an  arrester  in 
proper  condition  would  not  be  carried  alive  for  the  distance  between 
defendant's  track  and  plaintiff's  building,  does  not  present  cause 
for  reversal.  In  the  first  place,  the  evidence  given  by  the  witness 
is  so  indefinite,  and  so  in  accordance  with  common  experience,  that 
we  do  not  regard  it  as  very  material.  But,  in  the  second  place,  evi- 
dence of  this  kind  by  a  witness  whahas  had  an  experience  seems  to 
be  entirely  justified  by  the  authorities.  Peck  v.  R.  R.  Co.,  165  N. 
Y.  347,  352,  59  N.  E.  206;  Jamieson  v.  Erie  Railway  Company,  11 
App.  Div.  50,  42  N.  Y.  Supp.  916,  affirmed  162  N.  Y.  630,  67  N,  E. 
1113. 

The  evidence  that  the  same  engine  which  is  alleged  to  have  set 
plaintiff's  buildings  upon  fire,  had  started  other  fires  both  upon 
the  occasion  in  question  and  another  one,  under  the  circumstances 
disclosed  in  the  case,  was  competent.  'Taken  in  connection  with 
the  other  established  facts,  it  indicated  that  the  engine  was  throw- 
ing sparks  and  cinders  of  a  kind  which  could  not  have  escaped  if 
the  mesh  had  been  in  proper  order.  Slossen  v.  R.  R.  Co.,  60  Iowa, 
215,  14  N.  W.  244;  Peck  v.  R.  R.  Co.,  supra. 

Complaint  is  made  because  the  trial  justice  allowed  the  plaintiff 
to  testify  that  upon  other  occasions  within  a  period  immediately 
preceding  the  fire,  locomotives,  not  identified  as  the  one  passing 
just  before  the  fire,  had  thrown  cinders  as  far  as  his  buildings.  This 
evidence  was  limited  to  engines  drawing  passenger  trains  as  they 
passed  plaintiff's  property.  There  was  no  suggestion  upon  the  part 
of  defendant,  which,  of  course,  was  possessed  of  ready  information 
upon  this  subject,  that  there  was  any  material  difference  in  the  con- 
struction, operation,  or  fuel  used  by  its  passenger  locomotives. 
Therefore  we  are  entitled  to  assume  that  the  conditions  under  which 
these  locomotive  upon  other  occasions  in  passing  over  the  same 
spot  and  drawing  the  same  kind  of  trains  threw  sparks  and  cinders, 
were  substantially  the  same  as  those  which  governed  upon  the  oc- 
casion when  one  of  them  is  alleged  to  have  thrown  the  cinders  which 
fired  the  buildings.  The  claim  that  the  passenger  engine  which 
passed  by  plaintiff's  building  just  before  the  fire  threw  live  sparks 
or  cinders  thereon  was  based  upon  circumstantial  evidence,  and  was 
a  matter  of  inference  therefrom.  We  think  that  it  was  permissible 
for  plaintiffs  to  show,  as  tending  in  a  general  way  to  sustain  their 
claim,  that  before  the  fire  defendant  was  operating  engines  which 
threw  sparks  and  cinders  as  far  as  the  buildings  in  question.  'This 
at  least  tended  to  establish  that  an  engine  might  throw  an  ienited 
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cinder  as  far  as  this,  and  that,  therefore,  it  was  entirely  reasonable 
and  probable  to  assume  that  the  buildings  had  been  set  on  fire  by 
a  cinder  thrown  this  distance  from  the  passing  locomotive.  The 
evidence,  to  our  mind,  comes  within  the  rule  which  was  early  es- 
tablished by  the  Court  of  Appeals,  and  which  has  not  thus  far  been 
reversed  or  modified,  at  least  as  applicable  to  the  facts  of  this  case. 
In  Sheldon  v.  Hudson  River  R.  R.  Co.,  14  N.  Y.  218,  67  Am.  Dec. 
155,  the  evidence  tended  to  establish,  just  as  in  this  case,  the  identi- 
ty of  the  particular  engine  which  had  caused  the  fire.  Nevertheless 
evidence  was  permitted  that  upon  other  occasions  other  locomotives 
had  emitted  sparks.  While  it  is  not  necessary  to  consider  the  pres- 
ent scope  and  present  applicability  of  all  that  was  said  in  that  case, 
we  are  unable  to  conclude  otherwise  than  that  it  justifies,  under  all 
of  the  circumstances,  the  evidence  admitted  in  this  case.  The  samo 
general  rule  has  been  upheld  in  Field  v.  N.  Y.  C.  R.  R.  Co.,  32  N.  Y. 
339 ;  Crist  v.  Erie  Railway  Co.,  58  KT.  Y.  638 ;  Hinds  v.  Barton,  26 
N.  Y.  644.     In  the  latter  case  the  court  says : 

"It  was  the  object  of  the  plaintiff  to  show  the  cause  of  the  fire ;  and  this, 
doubtless,  had  to  be  established  by  circumstances.  If  anyone  had  seen  the 
sparks  leave  the  engine  and  proceed  to  Ignite  the  buildings,  this  would  have 
been  such  clear,  positive,  and  direct  testimony  as  would,  doubtless,  have  ren- 
dered any  resort  to  circumstantial  testimony  unnecessary.  But  if  no  such 
positive  testimony  was  given,  or,  if  given,  it  became  necessary  to  sustain  it 
by  other  testimony,  then  it  was  most  pertinent  and  important  to  show  that 
on  previous  occasions  the  engine  had  emitted  sparks  which  passed  over  a 
sreater  space  than  that  between  It  and  the  buildings  consumed  on  the  present 
occasion,  and  caused  the  Ignition  of  other  buildings  or  materials.  Such  testi- 
mony would  show,  not  only  the  power  of  the  engine  to  emit  sparks,  but  the 
distance  they  would  travel  in  a  state  of  ignition.  ♦  ♦  ♦  It  was  well* re- 
marked in  that  case  [Sheldon  Case,  supra] — and  what  was  said  is  applicable 
to  the  present — that  the  admission  of  such  evidence  is  essential  to  the  admin- 
istration of  Justice,  inasmuch  as  circumstantial  proof  must  in  the  nature  of 
things,  be  resorted  to,  and  inasmuch  as  the  Jury  cannot  take  Judicial  cognizance 
of  the  fact  that  locomotive  engines  do  emit  sparks  and  cinders  which  may  be 
borne  a  given  distance  by  the  wind." 

We  do  not  deem  it  necessary  to  consider  any  of  the  other  al- 
leged causes  of  error  called  to  your  attention. 

Judgment  and  order  affirmed,  with  costs.  All  concur  except 
STOVER,  J.,  who  dissents. 
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DOBSON  V.  VILLAGE  OF  ONEIDA. 
(Supreme  Covrt,  Appellate  DiYislon,  Third  Department    Jane  29,  1905.) 

1.  Municipal    Cokpobati6ns— ^Defbctivb     Stbekt&—Injubie8— Claim— Serv- 

ice ON  Officers— SuFPiciBNCT. 

Oneida  Village  Charter,  Laws  1894,  p.  1564,  c.  620,  tit  10,  §  33,  provides 
that  all  claims  against  the  village  for  defective  streets  must  be  presented 
to  the  board  of  trustees  within  60  days  after  the  happening  of  the  injurj. 
Title  4,  §  4,  p.  1520,  requires  the  village  clerk  to  act  as  clerk  of  the  board, 
and  to  keep  a  book  in  which  to  enter  the  date,  time,  and  manner  of  serv- 
ice of  notices.  Statutory  Construction  Law,  Laws  1892,  p.  1489,  c  677, 
§  20,  provides  that  when  a  notice  is  required  to  be  given  to  a  board,  serv- 
ice on  the  clerk  thereof  shall  be  sufficient  Held,  that  service  on  the  clerk 
of  a  claim  for  injuries  from  a  defective  street  was  sufficient  though  not 
made  at  a  meeting  of  the  board,  and  though  he  failed  to  present  the  claim 
to  the  board. 

2.  Saice— Conflicting  Evidence— Nonsuit. 

Where,  in  an  action  against  a  municipality  for  injuries  received  by  rea- 
son of  a  defective  street,  the  evidence  was  conflicting,  but  suflacient  to 
make  it  a  question  for  the  Jury  whether  plaintiff  showed  five  days'  actual 
prior  notice  to  the  municipality  or  its  officers  of  the  defect  as  required 
by  law,  the  setting  aside  of  a  nonsuit  on  the  ground  of  a  failure  to  show 
such  notice  was  proper. 

3.  Same— Pleading— Bvidsnc]&~Vabianck. 

The  claim  for  injury  sustained  by  reason  of  a  defective  sidewalk  served 
on  the  municipality,  and  the  complaint  in  an  action  for  the  injury,  alleged 
that  it  was  received  by  stepping  on  a  broken  and  decayed  board  in  a  side- 
walk. The  evidence  showed  that  the  walk  was  broken  down  to  the 
ground,  and  that  there  was  a  hollow  spot  that  went  to  the  ground.  HeJ^l, 
that  there  was  no  variance  between  the  allegation  in  the  claim  and  com- 
plaint and  the  proof,  the  Jury  having  the  right  to  infer  that  the  condition 
of  the  walk  was  caused  by  its  being  decayed. 

Appeal  from  Special  Term,  Madison  County. 

Action  by  Victoria  B.  Dobson  against  the  village  of  Oneida. 
From  an  order  setting  aside  a  nonsuit  and  granting  a  new  triaU 
defendant  appeals.    Affirmed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

Joseph  Beal,  for  appellant. 
D.  F.  Searle,  for  respondent, 

CHESTER,  J.  The  action  is  for  damages  for  personal  injuries 
received  by  the  plaintiff  by  falling  upon  an  alleged  defective  side- 
walk in  the  defendant  village.  At  the  close  of  all  the  proof  upon 
the  trial  the  court  granted  the  defendant's  motion  for  a  dismissal 
of  the  complaint  solely  upon  the  ground  that  the  plaintiff  had  not 
presented  notice  of  her  claim  to  the  president  or  board  of  trustees  of 
the  defendant,  as  required  by  law.  The  court  afterwards  granted 
an  order  setting  aside  such  dismissal,  and  granted  plaintiff's  motion 
for  a  new  trial  upon  the  minutes,  and  from  such  order  this  appeal 
is  taken. 

No  question  is  made  upon  this  appeal  but  that  the  evidence  of 
the  defendant's  negligence  in  respect  to  the  condition  of  the  side- 
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walk  and  to  plaintiff's  freedom  from  contributory  negligence  was 
sufficient  to  require  the  presentation  of  those  questions  to  the  jury. 
Under  the  questions  urged  here  the  circumstances  of  the  accident 
and  the  extent  of  plaintiff's  injuries  are  unimportant.  The  defend- 
ant contends  that  it  is  not  liable,  because  the  plaintiff  has  failed  to 
establish  that  she  presented  her  claim  for  damages  to  the  defendant 
within  sixty  days  after  the  injury,  and  because  she  failed  to  show 
that  the  defendant  had  five  days'  actual  notice  of  the  defect  com- 
plained of  prior  to  the  time  when  the  plaintiff  received  her  injuries. 
The  charter  of  the  defendant  provides  with  respect  to  claims  for 
injuries  that  "all  claims  against  the  village  for  any  such  damage  or 
injury  shall,  without  delay,  and  within  sixty  days  after  the  happen- 
ing of  such  damage  and  injury,  be  presented  by  or  in  behalf  of  the 
claimant  to  the  president  or  board  of  trustees  in  wilting,"  etc.,  and 
unless  such  claim  is  so  presented  the  claimant  shall  be  forever 
barred  from  bringing  or  maintaining  any  action  against  the  village 
to  recover  for  such  injuries  or  damages.  Section  33,  tit.  10,  c.  620, 
p.  1564,  Laws  1894.  The  injuries  were  received  on  the  13th  day 
of  November,  1900.  Plaintiff's  claim  in  writing,  duly  verified,  was 
delivered  to  the  clerk  of  the  village  on  January  9,  1901,  and  within 
60  days  after  the  injuries  were  received.  The  clerk  delivered  it  to 
the  village  attorney,  and  under  the  latter's  advice  that  its  service 
upon  the  clerk  was  not  a  legal  presentation  to  the  president  or 
board  of  trustees  it  was  apparently  carefully  concealed  from  such 
president  and  board  of  trustees.  In  my  opinion,  delivery  of  such 
claim  to  the  clerk  of  the  village  was  a  sufficient  presentation  thereof 
to  the  board  of  trustees  under  the  law.  Under  the  defendant's 
charter  the  clerk  of  the  village  was  required  "to  act  as  clerk  of 
the  board  of  trustees."  He  was  also  required  to  "keep  a  book  of 
minutes  in  which  he  shall  enter  the  date,  time  and  manner  of  serv- 
ice of  all  sidewalk  and  other  notices,  on  whom  and  by  whom  served." 
Section  4,  tit.  4,  c.  620,  p.  1520,  Laws  1894.  It  is  provided  in  sec- 
tion 20  of  the  statutory  construction  law  (Laws  1892,  p.  1489,  c. 
677)  that,  "when  a  notice  is  required  to  be  given  to  a  board  or 
body,  service  of  such  notice  upon  the  clerk  or  chairman  thereof 
shall  be  sufficient."  The  defendant's  charter  was  passed  two  years 
after  the  statutory  construction  law,  and  by  the  provision^  of  sec- 
tion 1  of  the  latter  act  the  chapter  containing  section  20  is  made 
applicable  to  all  future  legislation,  unless  something  appears  to 
the  contrary.  To  that  effect  also  is  People  ex  rel.  v.  N.  Y.  C.  &  H. 
R.  R.  Co.,  156  N.  Y.  570,  51  N.  E.  312.  Nothing  appears  to  the 
contrary  in  the  defendant's  charter.  On  the  other  hand,  it  imposed 
upon  the  clerk  important  duties  with  respect  to  keeping  a  record 
of  sidewalk  notices,  as  appears  by  the  provision  above  quoted.  It 
was  clearly  his  duty,  as  clerk  of  the  board  of  trustees,  to  bring  the 
notice  of  claim  served  upon  him  to  the  attention  of  such  board,  for 
he  was  its  officer  and  agent  with  respect  to  this  matter ;  and  if,  as 
testified  to  by  the  members  thereof,  the  notice  never  came  to  their 
attention,  and  they  never  knew  of  it,  it  was  not  because  of  any 
fault  of  the  plaintiff,  for  the  notice  was  lawfully  served  upon  the 
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clerk,  and  such  service  was  a  lawful  presentation  of  the  same  to  the 
board  of  trustees.  The  presentation  was  sufficient,  although  not 
made  at  a  meeting  of  the  board.  It  was,  in  effect,  so  held  in  Mc- 
Intee  v.  City  of  Middletown,  80  App.  Div.  434,  437,  81  N.  Y.  Supp. 
124.  There,  under  a  provision 'of  the  charter  of  the  city  of  Middle- 
town  requiring  all  claims  for  injuries  to  be  presented  in  writing  to 
the  common  council  within  60  days,  it  was  decided  that  a  service  of 
such  claim  upon  the  president  of  the  common  council  at  a  place 
other  than  at  the  meeting  of  such  council  was  a  sufficient  service 
upon  the  council  under  the  provisions  of  section  20  of  the  statutory 
construction  law.  The  case  of  Mark  v.  Village  of  West  Troy,  69 
Hun,  442,  23  N.  Y.  Supp.  422,  cited  by  the  appellant's  counsel,  is 
not  in  point,  for  the  provision  of  the  charter  under  consideration 
in  that  case  required  the  claim  to  be  presented  to  the  board  of  trus- 
tees "at  a  regular  or  stated  meeting."  There  is  no  such  require- 
ment in  the  defendant's  charter. 

The  appellant  also  seeks  a  reversal  of  the  order  appealed  from 
on  the  ground  that  the  plaintiff  failed  to  show  five  days'  actual 
prior  notice  to  the  defendant  or  its  officers  of  the  alleged  defective 
condition  of  the  sidewalk,  as  required  by  section  33  of  title  10  of 
its  charter.  Upon  that  question  the  evidence  was  conflicting,  but 
sufficient  circumstantial  evidence  was  given  by  the  plaintiff  to  make 
it  a  question  of  fact  for  the  jury  to  determine  in  the  first  instance 
whether  or  not  the  defendant's  street  commissioner  had  more  than 
five  days'  actual  notice  of  the  alleged  defect  in  the  sidewalk  prior  to 
the  time  when  the  plaintiff  received  her  injuries. 

We  think  also  that  there  is  no  substantial  variance  between  the 
statements  in  the  complaint  and  claim  served  and  the  proof. 
While  such  claim  and  complaint  state  that  the  plaintiff's  injuries 
were  received  by  stepping  upon  a  broken,  rotten,  and  decayed  board 
in  the  sidewalk,  and  there  is  no  direct  proof  that  the  board  was 
rotten  and  decayed,  yet  the  jury  would  have  had  the  right  to  infer 
from  the  evidence  that  "the  walk  was  broken  right  down  in,"  that 
"it  was  broken  down  to  the  ground,"  and  that  "it  was  a  big  hollow 
spot  that  went  to  the  ground,"  that  such  condition  was  caused  by 
reason  of  its  being  rotten  and  decayed. 

The  order  appealed  from  should  be  affirmed,  with  $10  costs.  All 
concur. 
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In  re  BURTIS. 

(Supreme  Court,  Appellate  DiYlslon,  Fourth  Department.    July  6,  1905.) 

1.  Wills  —  Pbobate—Deniai.  —  Appeal  —  Questions  of  Facjt  —  Revebsal— 
Trial  by  Juey. 

Where,  on  appeal,  It  appears  that  the  disposition  by  the  surrogate  of 
questions  of  fact  raised  in  an  application  for  probate  of  a  will  are  not 
free  from  doubt  and  the  surrogate's  decision  is  not  entirely  satisfactory, 
the  decree  will  be  reversed,  and  the  questions  of  fact  sent  to  a  jury  for 
determination,  as  provided  by  Code  Civ.  Proc.  S  2588. 

Z  Same— Forgery— E\'iDENCE. 

Where,  on  an  application  for  probate  of  a  will  by  which  testator  left 
all  his  property  to  proponent,  a  young  lady,  in  whom  testator  had  mani- 
fested a  lively  interest,  though  not  of  kin  to  him,  it  was  claimed  that 
the  will  was  a  forgery,  but  the  testimony  on  such  Issue  was  Involved 
in  doubt,  evidence  of  testator's  Intention  with  respect  to  proponent  as  to 
the  disposition  of  his  property  was  material. 

8.  Same— Evidence. 

On  an  application  for  probate  of  a  will,  evidence  that  testator's  signa- 
ture thereto  was  a  forgery  held  Involved  in  such  doubt  as  to  require  a 
finding  that  the  will  was  a  forgery  to  be  reversed,  and  the  questions  of 
fact  submitted  to  the  Jury. 

Hiscock  and  Spring,  JJ.,  dissenting. 

Appeal  from  Surrogate's  Court,  Cayuga  County. 

Application  by  Elizabeth  Cook  Burgess  for  probate  of  the  will 
of  Albert  G.  Burtis,  deceased.  From  a  surrogate's  decree  (89  N. 
Y.  Supp.  441)  denying  probate,  proponent  appeals.    Reversed. 

The  contestants,  who  were  the  father  and  brother  of  the  decedent,  inter- 
posed an  answer  by  which  they  alleged,  in  substance,  that  the  will  pro- 
pounded for  probate  was  not  the  last  will  and  testament  of  the  decedent; 
that  it  was  caused  to  be  made  by  undue  influence;  that  it  was  not  signed 
t>y  the  testator,  or  published  and  attested  as  required  by  law,  and  by  an 
amended  answer  it  is  alleged  that  the  alleged  testator  was  mentally  incom- 
petent to  make  a  valid  will.  Practically  the  only  issue  litigated  before  the 
surrogate  was  whether  or  not  the  signature  to  the  alleged  will  was  a  forgery. 
After  hearing  all  the  evidence,  the  Surrogate's  Court  determined  that  it  was, 
and  a  decree  denying  probate  of  the  alleged  will  was  duly  made  and  entered, 
from  which  this  appeal  is  taken. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

John  D.  Teller,  for  appellant. 
Frederick  E.  Storke,  for  respondent. 

McLENNAN,  P.  J.  The  question  presented  by  this  appeal  is 
whether  or  not  the  determination  of  the  Surrogate's  Court  that 
the  signature  to  the  alleged  last  will  and  testament  of  Albert  G. 
Burtis,  deceased,  is  a  forgery,  and  therefore  that  such  instrument 
is  null  and  void,  should  be  regarded  as  final,  or  should  such  issue 
be  submitted  to  a  jury  pursuant  to  the  provisions  of  section  2588 
of  the  Code  of  Civil  Procedure. 

It  is  the  settled  rule  in  this  state  that  in  such  cases,  if  upon  ap- 
peal it  appears  that  the  disposition  of  the  questions  of  fact  raised 
by  the  evidence  is  not  free  from  doubt,  and  the  surrogate's  decision 
94N.Y.S.— 61 
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is  not  entirely  satisfactory,  the  questions  of  fact  will  be  sent  to  a 
jury  for  determination.  Stich  was  expressly  stated  to  be  the  rule 
in  Matter  of  Dixon,  42  App.  Div.  481,  ^  N.  Y.  Supp.  421^  receaktly 
decided  by  this  court.  Matter  of  Drake,  46  App.  Div.  206,  60  N.  Y. 
Supp.  1020. 

In  Matter  of  Brunor,  21  App.  Div.  259,  47  N.  Y.  Supp,  681,  the 
court  said  : 

"The  eridence  given  upon  the  part  off  the  proponeBt  ^^enAed  to  establish 
that  the  will,  a«  made  afnd  exectrted,  was  the  voluntary  -acrt  of  the  testatrix, 
and  that  she  was  uninfluenced  by  any  other  conMderaitki&s  tham  a  desire  to 
leave  all  of  the  property  then  at  her  disposal  to  her  huflbasd.  A  Jury,  upon 
a  trial  of  svch  iasue,  would  be  justified  in  00  findini;;  upon  the  testimoiiy  now 
before  us.  The  question,  however,  in  cases  of  this  kind,  does  not  depend  upon 
the  consideration  as  to  whetber  the  surrogate  might  have  fonnd  from  the 
evidence  that  the  will  was  the  free  and  voluntary  act  of  the  testatrix,  or  that 
a  Jury  might  so  find,  but  rather  It  is  to  be  solved  by  a  consideration  of  the 
whole  evidence  as  a  de  novo  question;  and  if,  iipon  such  consideratioD,  the 
mind  of  the  court  is  in  doubt  upon  the  question  of  whether  the  will  is  the  free 
and  voluntary  act  of  the  testatrix,  it  becomes  a  question  of  fact  for  the 
determination  of  a  Jury,  and  It  is  the  duty  of  the  court  to  set  aside  the  pro- 
bate, and  direct  a  trial  of  the  issues." 

In  Matter  of  Lansing  (Sup.)  2  N.  Y.  Supp.  117,  th«  court  (per 
Learned,  J.)  said : 

"It  is  our  duty  to  examine  the  case  de  novo,  and,  unless  we  ase  satisfied 
that  the  probate  should  be  granted,  aud  have  no  doubt  on  that  point,  -we 
should  reverse  the  decree,  and  order  issues  to  be  tried.  Howlaaid  v.  Taylor, 
53  N.  y.  627." 

In  Matter  of  ElHck  (Sup.)  19  N.  Y.  Wkly.  Dig.  231,  a  case  de- 
cided by  the  General  Term,  Third  Department,  the  court  said : 

"Where  upon  appeal  from  a  deoree  of  a  surrogate  refusing  to  admU  a  win 
to  probate  on  the  ground  of  undue  influence  the  court  is  in  doubt,  upon  tlie 
testimony,  as  to  the  correctness  of  the  surrogate's  decision,  the  proponent 
is  entitled  to  have  tlie  case  reconsidered  before  a  jury,  and  the  court  may 
order  it  to  be  tried  hj  a  jury  at  the  circuit" 

Matter  of  Tompkins'  Will,  69  App.  Div.  474,  74  N.  Y.  Supp.  10&2. 

There  are  many  decisions  to  the  same  effect.  la  fact,  no  case 
has  been  called  to  our  attention  where  the  correctness  of  the  rute 
above  stated  has  been  questioned.  It  therefore  becomes  the  duty 
of  this  court  to  determine,  not  simply  whether  the  determination 
of  the  Surrogate's  Court  is  supported  by  evidence,  but  whether  or 
not  the  correctness  of  such  decision  is  reasonably  free  from  doubt 
and  is  entirely  satisfactory.  If  not,  then  the  questions  of  fact  should 
be  sent  to  a  jury  for  its  determination. 

We  shall  not  attempt  to  call  attention  in  detail  to  the  voluminous 
evidence  contained  in  the  record,  covering  nearly  1^000  pages, 
bearing  upon  the  question  of  the  genuineness  of  the  signatirre  to 
the  alleged  will,  which  is  the  only  issue  involved ;  but  will  content 
ourselves  with  a  reference  to  its  general  features,  which  we  think 
very  clearly  show  that  such  issue  is  not  free  from  debt,  but  is  in- 
volved in  great  uncertainty.  In  reviewing  th€  determination  of  the 
learned  surrogate  in  that  regard  it  is  important  to  consider  the  sit- 
uation of  the  deceased  and  of  the  parties  proponent  and  contestant, 
the  relations  which  they  respectively  sustained  to  him,  and  all  the 
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surronndings  circumstances,  as  well  as  the  direct  and  expert  testi- 
mony bearing  directly  upon  the  genuineness  of  the  disputed  sig- 
nature. At  the  time  the  alleged  will  purports  to  have  been  executed, 
May  26,  1902,  the  deceased  was  about  59  years  of  age.  He  died  on 
the  8th  day  of  May,  1903.  He  had  accumulated  and  was  managing 
property  of  the  value  of  about  $250,000,  consisting  mostly  of  se- 
curities, and,  so  far  as  appears,  he  managed  the  same  in  a  reason- 
ably careful  and  prudent  manner,  invested  and  reinvested  it  as  oc- 
casion required,  squandered  none  of  it,  and  was  regarded  by  his 
business  associates  as  entirely  competent  to  manage  his  compara- 
tively large  fortune.  The  decedent  was  a  T>achelor ;  had  no  chil- 
dren; his  nearest  relatives  being  a  father  and  brother.  The  evi- 
dence quite  conclusively  shows  that  he  did  not  intend  either  of 
them  should  be  the  recipient  of  his  bounty.  He  had  a 'cousin,  a 
Mrs.  Scott,  for  whom  he  evidently  had  feelings  of  affection,  and 
had  frequently  expressed  the  intention  of  making  her  his  sole 
legatee.  In  fact,  in  the  year  1899  the  deceased  executed  a  will  in 
due  form,  bequeathing  to  her  his  entire  estate.  There  is  evidence 
tending  to  show,  however,  that  such  w^ll  was  made  upon  the  un- 
derstanding that  she  would  execute  a  reciprocal  will,  which  she 
failed  to  do.  At  all  events,  after  her  marriage  it  appears  that  his 
intentions  in  respect  to  her  had  changed,  and  if  it  was  the  testator's 
wish  that  his  estate  should  go  to  Mrs.  Scott  the  evidence  fails  to 
indicate  it  with  any  degree  of  certainty.  There  is  no  evidence 
which  even  tends  to  show  that  the  alleged  testator  intended  or 
wished  his  property  to  go  to  his  blood  relatives  or  next  of  kin.  The 
decedent  first  became  acquainted  with  the  proponent  when  she  was 
15  or  16  years  of  age,  in  1896  or  1897,  about  7  years  prior  to  his 
death.  She  was  then  living  with  her  mother  in  the  city  of  Auburn. 
So  far  as  appears,  she  was  an  ordinarily  bright  and  attractive  girl. 
At  the  time  when  such  acquaintance  began  the  deceased  had  a 
home  or  establishment  on  Owasco  Lake,  where  he  spent  the  greater 
part  of  his  time,  and  where  he  entertained  lavishly,  not  always 
elegantly  or  in  such  manner  as  becomes  a  gentleman,  yet  in  such 
fashion  as  to  lead  men  of  business  and  social  standing  in  the  com- 
munity to  partake  of  his  hospitality.  It  is  beyond  doubt  that  the 
deceased  was  dissipated,  was  addicted  to  the  excessive  use  of 
liquor,  absinthe,  and  cordials,  and  to  such  extent  as  at  times,  when 
on  a  protracted  spree,  to  practically  incapacitate  him  from  intelli- 
gently transacting  business.  Such  condition  most  frequently  oc- 
curred at  his  home  on  the  lakeside,  and  then  it  was  his  habit  to  se- 
clude himself  from  his  associates,  and  to  absolutely  refuse  to  trans- 
act any  business.  There  is  no  evidence  which  establishes  with  any 
degree  of  certainty  that  the  deceased,  whether  under  the  influence 
of  liquor  or  otherwise,  ever  made  an  improvident  or  foolish  bar- 
gain, or  any  agreement  which  was  not  the  result  of  intelligent  de- 
liberation and  good  business  judgment.  When  intoxicated,  the 
evidence  does  indicate  that  he  was  profuse  in  making  verbal  prom- 
ises of  gifts  to  those  about  him,  but  in  no  case,  under  such  circum- 
stances, did  he  divest  himself  of  any  part  of  his  property.  The  de- 
ceased was  a  man  of  affairs,  managed  a  large  property  successfully, 
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appreciated  its  extent,  and  apparently  understood  fully  the  situa- 
tion of  all  his  relatives  and  next  of  kin,  and  any  claims  which  they 
or  any  of  them  had  upon  his  bounty.  The  alleged  testator  was 
competent  to  make  a  will — ^indeed,  the  learned  surrogate  has  made 
no  finding  to  the  contrary — ^and  therefore  he  was  free  to  devise  his 
property  as  love,  friendship,  duty,  or  passion  might  dictate.  Nor 
is  there  any  support  in  the  evidence  for  the  proposition,  and  there 
is  no  finding  to  the  effect,  that  whatever  the  deceased  did  in  the 
premises  was  not  his  free  and  voluntary  act. 

Soon  after  the  deceased  became  acquainted  with  the  proponent, 
she  commenced  to  make  secret  visits  to  his  house,  where  there 
were  only  male  servants  and  attendants.  At  first  she  remained  only 
a  short  time,  but  afterwards  for  days  and  weeks  at  a  time,  all  with 
the  knowledge  and  apparent  acquiescence  of  her  mother.  The  de- 
ceased was  also  a  frequent  caller  or  visitor  at  the  home  of  pro- 
ponent's mother.  It  is  undisputed  that  after  the  decedent  became 
acquainted  with  the  proponent  he  manifested  a  very  lively  interest 
in  her,  whether  for  an  improper  purpose,  and  because  infatuated, 
or  as  the  result  of  true  friendship  and  regard,  is  in  doubt.  Her  ap- 
parent relations  with  him  are  certainly  open  to  criticism.  How- 
ever, many  of  his  acts  respecting  her  do  not  indicate  an  illicit  re- 
lation. He  sent  her  to  school  at  Ithaca,  N.  Y.,  also  to  Chicago,  and 
sent  her  on  a  trip  to  Europe,  he  paying  all  her  expenses,  and  dur- 
ing all  the  time  she  was  practically  absent  from  him.  If  the  only 
relation  sustained  by  the  deceased  to  the  proponent  was  that  of 
mistress,  it,  to  say  the  least,  is  quite  unusual  that  he  should  have 
arranged  and  paid  for  a  course  of  action  on  her  part  which  would 
deprive  him  of  her  society.  As  further  indicating  the  feeling  of 
regard  which  the  decedent  entertained  for  the  proponent,  it  is 
shown  that  he  went  abroad  in  1900,  but  that  before  going  he  trans- 
ferred to  proponent  a  considerable  amount  of  his  property,  consist- 
ing of  stocks  and  securities,  which  were  indorsed  in  blank,  and 
placed  in  a  sealed  envelope  with  proponent's  name  and  address 
written  thereon  in  his  handwriting,  and  he  placed  same  in  a  vault 
in  Fay's  Bank  in  Auburn,  where  they  were  found  intact  after  his 
death.  These  and  many  other  facts  disclosed  by  the  evidence  very 
conclusively  show  that  the  alleged  testator  was  very  greatly  in- 
terested in  the  proponent,  and  that,  whatever  may  have  been  its 
basis,  whether  passion  and  lust,  or  love,  friendship,  and  regard,  it 
largely  exceeded  that  entertained  by  him  for  any  of  his  relatives 
or  next  of  kin. 

If  the  evidence  in  the  case  clearly  established  that  the  signature 
to  the  will  in  question  was  a  forgery,  the  intention  of  the  deceased 
in  respect  to  the  proponent  as  to  the  disposition  of  his  property 
would  be  wholly  immaterial.  But  if,  upon  the  direct  and  expert 
testimony,  that  issue  is  involved  in  doubt,  then  the  intention  of  the 
alleged  testator  in  that  regard  becomes  of  very  great  importance. 
Concededly,  if  it  were  undisputed  that  the  testator  intended  the 
proponent  should  have  his  entire  estate,  his  alleged  signature  to  an 
instrument  giving  effect  to  such  intention,  although  its  genuine- 
ness were  in  dispute,  would  be  subject  to  much  less  severe  scrutiny 


Digitized  by  CjOOQIC 


Sup.   Ct)  IN  BE  BUBTIS.  965 

than  if  by  means  of  such  signature  his  property  were  to  be  dis- 
posed of  in  a  manner  contrary  to  his  intelligently  expressed  inten- 
tion. The  circumstances  presented  by  the  evidence  in  this  case 
bearing  upon  the  intention  of  the  alleged  testator  are  soniewhat 
unusual.  As  contended  by  the  proponent,  the  deceased,  having  no 
family  or  immediate  relatives  for  whom  he  cared,  became  acquaint- 
ed with  and  interested  in  her,  then  15  or  16  years  of  age.  For  six 
or  seven  years  after  such  acquaintance  began  he  sought  to  improve  . 
her  mind  by  sending  her  to  school  and  affording  her  opportunity 
t©  travel  in  Europe,  to  the  end  that  she  might  become  his  com- 
panion, helpmate,  and  eventually  his  wife.  On  behalf  of  the  con- 
testants it  is  urged  that  the  decedent's  relations  with  the  proponent 
were  of  an  illicit  nature,  and  that  they  were  entered  into  by  the 
procurement  or  with  the  consent  of  the  mother,  for  the  purpose  of 
obtaining  as  a  price  of  such  relation  the  property  of  the  deceased. 
These  are  the  two  conflicting  theories  presented  by  the  evidence  in 
this  case  bearing  upon  the  real  intention  of  the  deceased  in  respect 
to  the  disposition  of  his  property,  and  it  is  confidently  asserted  that 
such  issue,  so  far  as  it  is  important  to  be  considered,  is  not  free 
from  doubt.  While  apparently  conceding  that  the  decedent  ex- 
pressed an  intention  to  make  the  proponent  his  sole  legatee,  and 
especially  as  indicated  by  the  preparation  of  the  two  wills  to  which 
attention  will  be  hereafter  called,  it  is  urged  by  the  contestants  that 
such  intention  was  only  indicated  for  the  purpose  of  deceiving  the 
proponent  and  her  mother.  The  suggestion  is  that  the  deceased 
debauched  the  proponent  when  a  mere  child,  and  with  the  consent 
and  connivance  of  her  mother,  and  that  as  an  inducement  to  the 
continuance  of  such  criminal  relation  he  had  promised  and  was 
leading  them  to  believe  that  he  would  give  to  the  proponent  his 
property,  make  her  by  will  his  sole  legatee,  but  that  he  had  no  in- 
tention so  to  do,  and  that  all  his  words  and  acts  indicating  such 
intention  were  spoken  or  done  only  for  the  purpose  and  with  the 
intention  of  deceiving,  and  to  the  end  that  the  proponent  might 
continue  to  sustain  the  relation  of  mistress  to  him  and  gratify  his 
lusts.  The  proposition  is  so  abhorrent,  alike  disgraceful  to  all  the 
parties  concerned,  we  hesitate  to  adopt  it  as  the  true  explanation 
of  the  many  declarations  and  acts  of  the  decedent,  which,  unless 
thus  explained,  indisputably  indicate  that  he  intended  the  proponent 
should  be  his  sole  legatee. 

The  chief  acts  done  by  the  decedent  indicative  of  his  intention 
to  make  the  proponent  his  sole  legatee  relate  to  the  will  offered  for 
probate,  and  to  another  of  practically  the  same  import,  and  which 
bears  date  October  23,  1901,  about  seven  months  prior  to  the  date 
of  the  will  in  suit.  Concededly,  the  deceased  wrote  and  signed  the 
alleged  will  of  1901.  Every  word  and  figure  in  it  is  written  by 
him,  except  the  signatures  of  the  two  witnesses.  It  was  written 
upon  a  plain  sheet  of  paper,  is  very  brief,  and  purports  to  devise  all 
his  property  to  proponent,  and  she  is  named  as  sole  executor.  It 
is  written  in  a  bold,  steady  hand,  the  arrangement  and  construc- 
tion are  not  faulty,  and  there  is  no  doubt  of  its  import,  or  of  the 
meaning  intended  to  be  expressed.     This   instrument. 
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was  not  executed  as  required  by  statnte>  although  signed  by  two 
witnesses.  There  is  evidence  to  the  eflEect  that  the  witnesses  to 
such  alleged  will  did  not  sign  the  same  in  the  presence  of  the  de- 
cedent, that  one  of  them  at  least  was  not  present  at  the  date  when 
it  purports  to  have  been  executed.  At  all  events,  it  is  conceded  that 
such  will  was  not  executed  as  required  by  statute,  and  so  as  to  make 
it  valid  for  any  purpose.  The  evidence,  however,  relating  to  the 
genuineness  of  the  signatures  of  the  witnesses  thereto  as  such,  is 
voluminous,  and,  as  we  think,  is  involved  in  great  doubt.  If  Mrs. 
Bell,  the  mother  of  the  proponent,  improperly  signed  that  will  as 
a  witness,  and  without  the  knowledge  of  the  deceased,  it  would 
have  a  very  important  bearing  upon  her  testimony  when  she  as- 
serts that  she  signed  as  such  witness  the  will  in  question.  The 
purpose,  in  this  connection,  of  alluding  to  the  will  of  1901,  is  to  in- 
dicate that  at  that  time'  it  was  apparently,  and  so  far  as  appears 
upon  the  face  of  the  instrument,  the  intention  of  the  decedent  that 
the  proponent  should  be  his  sole  legatee.  As  we  have  seen,  the  de- 
ceased was  a  man  of  affairs  and  of  large  property,  and  it  would 
seem  incredible  that  he  should  draw  a  will  in  his  own  handwriting, 
and  sign  it,  disposing  absolutely  of  his  entire  estate,  if  he  had  no 
intentiorf  that  it  should  have  such  effect,  and  depend  entirely  upon 
the  chance  or  suggestion  that  it  would  be  declared  void  because 
not  executed  in  conformity  with  the  provisions  of  the  statute  in 
that  regard.  As  we  have  suggested,  the  evidence  in  respect  to  the 
genuineness  of  the  signatures  of  the  witnesses  to  that  alleged  will 
is  voluminous,  and  is  involved  in  great  doubt.  To  our  mind,  the 
important  feature  of  the  transaction  is  not  whether  or  not  the  de- 
cedent made  a  valid  will,  which  it  is  now  conceded  he  did  not,  but 
whether  or  not  the  preparation  by  him  of  such  instrument  which 
he  duly  signed  is  indicative  of  an  intention  on  his  part  that  the 
proponent  should  have  his  property  upon  his  death.  As  we  have 
seen,  such  will,  whatever  may  have  been  the  intention  of  the  de- 
ceased, was  discovered  to  be  invalid  because  not  executed  in  com- 
pliance with  the  requirements  of  the  statute.  The  question  recurs, 
what  was  the  purpose  on  the  part  of  the  decedent  in  drawing  and 
signing  an  instrument  upon  its  face  purporting  to  give  to  the  pro- 
ponent his  entire  estate?  Was  it  to  induce  the  proponent  to  con- 
tinue illicit  relations  with  him  ?  Or  did  it  indicate  his  real  intentions 
toward  her  in  respect  to  his  property?  We  are  inclined  to  adopt 
that  view  of  the  evidence  which  does  not  brand  the  parties  con- 
cerned as  infamous. 

Seven  months  later  the  alleged  will  in  suit  was  drawn*  Then  a 
regular  blank  was  used.  Every  written  word  and  figure  was  in 
the  handwriting  of  the  deceased,  as  were  also  the  words  and  figures 
in  the  attestation  clause.  By  the  terms  of  such  alleged  will  all  the 
property  of  which  the  deceased  should  die  seised  went  to  the 
proponent.  She  was  named  as  sole  executrix,  and  the  will  provided 
that  she  should  not  be  required  to  give  a  bond  as  such  executrix. 
Concededly  the  signatures  of  the  witnesses  to  such  will  are  gen- 
uine, and  they  both  swear  positively  that  it  was  executed  by  the 
deceased  in  their  presence,  all  as  required  by  law.    It  is  contended. 
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however,  thait  the  deceased  did  not  in  fact  sign,  or  execute  snch  will, 
but  that  hia  signature  thereto  was  forged.  Again,  it  is  said  that  the 
deceased  prepared  this  formal  document  only  for  the  purpose  of 
deceiving  the  proponent  and  her  mother;  that  he  did  not  intend 
what  the  words  which  he  had  plainly  written  indicated,  the  sug- 
gestion still  being  that  a  farce  was  being  enacted  by  the  decedent, 
the  purpose  of  which  was  to  deceive  the  proponent  and  her  mother. 
It  should  be  said  in  this  connection  that  the  alleged  will  is  written 
in  a  clear,  bold,  and  steady  hand,  there  is  no  evidence  of  tremulous- 
ness,  the  language  employed  is  in  all  respects  suitable  to  express 
the  idea  apparently  intended,  the  arrangement  is  beyond  criticism. 
In  fact,  there  is  nothing  about  the  paiper  to  suggest  that  the  de- 
ceased was  intoxicated,  or  that  he  was  not  in  the  possession  of 
all  his  faculties.  It  cannot  be  seriously  contended  upon  the  evi- 
dence that  the  testator  at  the  time  in  question  did  not  have  suffi- 
cient testamentary  capacity  to  enable  him  to  make  a  valid  will,  and 
that  whatever  act  he  did  in  that  regard  was  not  free  and  voluntary. 

Thus  far  we  have  indicated  that  the  evidence  shows  quite  as  con- 
clusively as.  otherwise  that  the  decedent  intended  the  proponent 
should  at  his  deatli  receive  his  entire  property.  Such  conclusion 
practically  absolves  the  decedent,  the  proponent,  and  her  mother 
from  any  criminal  or  disgraceful  purpose  on  their  part.  Any  other 
conclusion  must  be  based  upon  a  theory  or  proposition  alike  in- 
famous to  them  all.  There  ought  to  be  no  misunderstanding  about 
the  proposition  involved  in  this  regard.  The  decedent,  who  was 
competent  to  make  a  will,  either  made  such  will  in  favor  of  the 
proponent  because  of  the  love,  affection,  or  regard  which  he  enter- 
tained for  her,  or  he  pretended  to  make  such  will  in  her  favor  to 
the  end  that  he  might  contimie  illicit  relations  with  her,  commenced 
and  continued  under  such  circumstances  that  by  the  statutes  of 
the  state  he  was  guilty  of  the  crime  of  rape.  As  above  suggested, 
we  hesitate  to  conclude  that  the  evidence  in  this  case  clearly  indi- 
cates that  the  decedent  was  a  criminal,  guilty  of  the  crime  of  rape, 
that  the  proponent  was  a  whore,  and  that  her  mother  was  a  pro- 
curess. We  prefer  to  believe  that  the  evidence  fairly  indicates  that 
all  the  declarations  and.  acta  of  the  decedent  toward  the  proponent 
were  born  of  true  regard,  and  indicated  his  real  intention  toward 
her,  t^  wit,  that  she  should  receive  at  his  death  his  entire  estate. 

As  above  suggested,  if  the  decedent  did  not  sign  the  will  in  ques- 
tion, no  matter  what  his  intention  respecting  the  proponent,  she 
took  no  interest  in  his  property,  and  the  decree  of  the  learned  surro- 
gate should  be  affirmed.  As  bearing  upon  that  sole  issue,  viz.,  as 
to  whether  or  not  the  signature  to  the  will  offered  for  probate  is 
genuine,  the  direct  evidence  is  positive  to  the  effect  that  it  was 
signed  by  the  deceased  as  required  by  the  statute.  The  two  alleged 
witnesses  so  testified  positively.  But  it  may  be  said  that  their  evi- 
dence was  more  or  less  discredited  by  the  cross-examination,  or 
by  other  evidence  and  circumstances.  It  cannot  be  said,  however, 
that  the  evidence  m  that  regard  wholly  preponderates  against  the 
proponent's  contention.  A  large  number  of  expert  witnesses,  so 
called^  were  called,  who  testified  that  the  alleged  signature  was  a 
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forgery,  and  about  an  equal  number  were  called  by  the  proponent, 
who  testified  with  equal  positiveness  that  such  signature  was  gen- 
uine. Without  passing  upon  the  merits  of  the  testimony  of  those 
learned  gentlemen,  we  are  of  the  opinion  that  their  evidence  left 
the  question  in  dispute  quite  as  involved  in  doubt  as  before  their 
evidence  was  given.  The  contestants  assert  that  the  signature  to 
the  alleged  will  is  a  tracing  of  the  name  written  by  the  deceased  at 
the  beginning  and  in  the  body  of  the  will.  Concededly,  if  one's 
signature  conforms  in  every  particular  to  another,  one  of  them 
must  h€  a  forgery,  because  for  all  practical  purposes  no  person  can 
write  his  name  twice  exactly  alike.  Such  similarity  is  not  claimed 
to  exist  in  the  case  of  the  two  signatures  in  question,  but  rather  it 
is  insisted  that  the  tracing  is  poorly  done,  and  that  such  discrepan- 
cies as  concededly  exist  are  the  result  of  poor  workmanship.  Con- 
cededly, if  the  alleged  tracing  were  exact  in  all  its  details,  a  forgery 
would  have  been  proven;  but  the  alleged  tracing  is  so  imperfect 
that  the  conclusion  is  in  doubt.  In  this  case,  as  in  all  other  similar 
cases,  the  experts  upon  handwriting  are  at  variance.  A  very  large 
number  of  reputable  bankers,  business  associates  of  the  deceased, 
and  others  express  the  opinion  that  the  signature  to  the  will  of- 
fered for  probate  is  a  forgery ;  while,  on  the  other  hand,  practically 
an  equal  number  of  men  accustomed  to  making  comparisons  of 
signatures  and  determining  as  to  their  genuineness  express  it  as 
their  opinion  that  the  signature  to  the  will  in  question  is  that  of 
Albert  G.  Burtis,  the  alleged  testator.  Some  of  these  attempt  to 
explain  or  support  the  opinion  expressed  by  them  by  diagrams, 
measurements,  and  other  tests.  Others  declare  that  they  can  best 
judge  of  the  genuineness  of  such  signature  by  comparing  it  with 
signatures  concededly  genuine  in  an  offhand  way,  and  without 
reference  to  the  particular  lines,  or  what  may  be  called  the  technical 
features  of  the  signature.  Almost  without  exception  these  men 
declare  that,  in  their  opinion,  the  signature  to  the  will  in  question 
is  that  of  Albert  G.  Burtis,  the  alleged  testator.  The  conflict  in 
the  expert  testimony,  so  called,  is  so  great  that  it  would  be  futile 
for  this  court  to  attempt  to  learn  from  it  whether  or  not  the  sig- 
nature in  question  was  genuine  or  a  forgery.  If  it  depended  upon 
that  evidence,  we  cannot  say  that  the  issue  is  free  from  doubt,  or 
that  we  are  entirely  satisfied  with  the  decision  of  the  learned«6urro- 
gate.  As  between  the  two  classes  of  experts,  the  mind  of  the  court 
might  incline  to  one  or  the  other;  but  in  view  of  the  conflict  of 
testimony  in  that  regard,  and  in  view  of  the  conflict  as  to  the  other 
circumstances  respecting  the  proponent,  and  the  other  facts  to 
which  attention  has  been  called,  we  think  this  court  ought  not  to 
say  that  the  issue  as  to  whether  or  not  the  signature  to  the  will 
in  question  is  genuine  or  a  forgery  is  free  from  doubt  and  that  it 
is  entirely  satisfactory.  We  do  not  deem  it  appropriate  or  proper 
to  indicate  what,  in  our  opinion,  the  final  decision  in  this  case  should 
be  as  to  the  genuineness  of  the  signature  to  the  will  in  question,  or 
to  the  other  questions  of  fact  raised  by  the  pleadings,  and  which 
may  become  important  in  any  future  trial.  It  is  only  held  upon 
this  appeal  that,  in  our  opinion,  the  questions  involved  are  in  serious 
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doubt,  and  that  we  are  not  entirely  satisfied  with  the  decision  of  the 
learned  surrogate.  We  do  not  intend  to  hold  or  intimate  that  the 
decision  of  a  Surrogate's  Court  admitting  or  rejecting  a  will  for  pro- 
bate may  not  be  affirmed  notwithstanding  it  may  be  incapable  of 
accurate  demonstration  that  such  decision  is  correct,  but  we  ad- 
here to  the  rule  as  enunciated  in  the  cases  to  which  attention  has 
been  called  that  when  the  appellate  court  is  in  doubt,  and  is  not 
entirely  satisfied  with  the  decision  of  the  surrogate,  the  questions 
of  fact  should  be  sent  to  a  jury  under  the  provisions  of  section  2588 
of  the  Code  of  Civil  Procedure. 

.  It  would  seem  that,  in  view  of  all  the  circumstances  disclosed  by 
the  evidence  in  this  case,  especially  in  view  of  the  fact  that  the 
body  of  the  will  in  question  was  written  by  the  decedent,  that  six 
months  before  practically  the  same  disposition  was  made  of  his 
property  in  a  will  concededly  written  and  signed  by  him  although 
informally  executed,  and  in  view  of  all  the  other  circumstances  to 
which  attention  has  been  called,  this  court  should  not  say  that  the 
issue  as  to  the  genuineness  of  the  signature  to  the  will  offered  for 
probate  is  free  from  doubt,  and  that  it  is  entirely  satisfied  with  the 
determination  of  the  learned  surrogate  in  that  regard.  We  are  led 
to  conclude  that  the  decree  appealed  from  should  be  reversed  on 
questions  of  fact  and  that  the  following  questions  should  be  sent  to 
a  jury  for  its  determination  in  this  case:  (1)  Was  the  alleged 
testator  competent  to  make  a  last. will  and  testament  at  the  time 
the  will  proposed  for  probate  was  alleged  to  have  been  executed? 
(2)  Was  such  will,  if  executed,  the  free  and  voluntary  act  of  the  de- 
cedent? (3)  Was  the  will  offered  for  probate  signed  and  duly 
executed  by  the  decedent? 

Decree  of  Surrogate's  Court  reversed  on  questions  of  fact,  with 
costs  to  the  appellant  to  abide  event,  payable  out  of  the  estate,  and 
the  questions  of  fact  stated  above  are  hereby  ordered  to  be  tried  by 
a  jury  at  a  Trial  Term  of  the  Supreme  Court  to  be  held  in  and  for 
the  county  of  Cayuga,  commencing  on  the  9th  day  of  October,  1905. 

WILLIAMS  and  STOVER,  JJ.,  concur.    SPRING,  J.,  dissents. 

HISCOCK,  J.  (dissenting).  The  surrogate,  in  reaching  his  de- 
cision adverse  to  the  alleged  will,  has  reviewed  the  great  mass  of 
testimony  and  discussed  the  many  issues  directly  and  incidentally 
involved  in  an  opinion  which  is  so  painstaking,  comprehensive,  and 
excellent  that  in  an  ordinary  case  it  might  well  be  adopted  as  the 
expression  of  our  views  in  voting  to  affirm  his  decree.  But  the 
character  of  the  case,  the  amount  involved,  and  especially  the  fact 
that  a  large  amount  of  evidence  has  been  presented  for  the  first 
time  upon  the  appeal  to  this  court,  seem  to  render  it  proper  that  I 
should,  as  briefly  as  possible,  state  the  reasons  which  influence  part 
of  this  court.  Even  though  the  opinion  may  go  to  a  greater  length 
than  is  desirable,  it  still  will  be  impossible  to  discuss  in  detail  all 
of  the  facts  and  issues  which  the  counsel  have  zealously  and  skill- 
fully urged  upon  our  attention,  or  to  enumerate  all  of  the  reasons 
which  lead  us  to  our  conclusions.  /    ^^^i^ 
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The  fundamental  question  considered  upon  this  appeal  is  whether 
this  court  is  justified,  upon  a  mere  printed  record,  in  setting  aside 
the  judgment  of  a  careful  surrogate  upon  an  issue  of  fact  after  he 
has  spent  weeks  in  hearing  the  evidence  and  watching  the  appear- 
ance of  witnesses,  and  in  sending  back  the  case  to  be  tried  over  at 
great  expense  before  a  jury,  who  cannot  possibly  give  to  ascertain- 
ing the  truth  the  care  and  attention  which  he  did.  I  do  not  believe 
the  facts  and  the  law  warrant  this  course,  and  I  shall  take  up  their 
consideration  in  the  order  stated. 

Albert  G.  Burtis  died  May  8,  1903,  aged  59  years,  possessed  of 
an  estate  of  about  $250,000,  and  leaving  as  his  immediate  relatives 
his  father  and  brother,  the  original  contestants.  Some  years  before 
this  his  wife  had  obtained  a  decree  of  absolute  divorce  from  him 
in  this  state,  and  there  appeared  after  his  death  an  alleged  common- 
law  wife,  who,  however,  seems  to  have  been  eliminated.  He  es- 
tablished near  Auburn  a  country  home  known  as  "Springside," 
where  during  the  last  years  of  his  life  he  mainly  devoted  himself 
to  the  gratification  of  his  social  tastes  and  sensual  instincts.  He 
indulged  in  periodical  drinking  debauches,  which  were  continued 
until  his  physical  condition  rebelled  and  compelled  him  to  desist, 
and  it  was  as  the  result  of  one  of  these  that  he  seems  to  have  died. 
There  was  no  recognized  female  member  of  his  household,  even  in 
the  capacity  of  a  servant.  At  the  time  of  decedent's  death  the 
proponent  was  an  unmarried  woman  about  22  years  old,  ostensibly 
residing  with  her  mother  in  Auburn.  She  sustained  no  relations 
of  kinship  to  the  testator,  but  became  acquainted  with  him  in  1897 
or  1898,  and  during  the  last  years  of  her  life  was  an  undoubted, 
though  surreptitious,  member  of  his  household  for  a  considerable 
portion  of  the  time,  and  upon  one  occasion  accompanied  him  to  a 
distant  health  resort  under  the  guise  of  a  daughter.  He,  in  turn, 
supplied  the  money  which  enabled  her  to  enjoy  various  trips  and 
advantages.  Without  discussing  it  in  detail,  the  evidence  leaves 
no  doubt  in  my  mind,  as  it  evidently  did  not  in  that  of  the  learned 
surrogate,  about  the  nature  of  the  relations  which  existed  between 
the  two.  The  mother,  Mrs.  Bell,  whether  she  originally  procured 
them  or  not,  unqestionably  knew  of,  acquiesced  in,  and  by  her  con- 
duct permitted  these  relations.  She  attempted  upon  the  trial  to 
cloak  them  with  the  suggestion  that  her  daughter  was  accustomed 
to  act  as  secretary  for  the  dead  man,  and  also  that  upon  his  part 
there  was  desire  for  and  contemplation  of  marriage.  There  is  an 
abundance  of  proof,  however,  which  demonstrates  that  they  did 
not  have  for  their  end  any  such  legitimate  object  as  this,  and  that 
the  only  purpose  of  their  maintenance  must  have  been  to  secure 
as  their  price  the  Burtis  property.  It  seems  as  if  any  doubt  which 
any  reasonable  person  might  have  about  these  relations  would  be 
dispelled  by  reading  the  evidence  drawn  from  the  mother  herself, 
stating  how,  after  having  a  Christmas  dinner  at  the  house  of  Burtis 
with  him  and  her  daughter,  she  drove  back  to  Auburn  just  at  night, 
leaving  her  daughter  alone  with  him  for  three  or  four  days.  It  is 
impossible  to  interpret  this  kind  of  thing  as  indicating,  as  suggested 
in  the  prevailing  opinion,  true  regard  by  the  man  for  the  woman. 
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and  a  character  upon  the  part  of  •  the  mother  and  daughter  which 
should  place  them  above  suspicion  of  plotting  for  the  Burtis  money 
and  engineering  fraudulent  wills.  It  is  urged  that  it  is  an  imputa- 
tion upon  the  good  repute  of  this  mother  and  daughter  to  approve 
the  views  held  by  the  surrogate.  That  is  probably  so.  But  if,  as 
it  seems,  the  evidence  shows  beyond  the  possibility  of  reasonable 
doubt  that  one  has  encouraged  and  the  other  sustained  improper  re- 
lations with  the  testator  for  years,  the  denial  of  wrongdoing  in  con- 
nection with  the  alleged  will  must  find  other  support  than  claims 
of  general  good  character.  And  if  these  relations  were  maintained 
years  without  marriage,  what  was  their  object  other  than  to  secure 
money?  The  only  question  is  whether  the  scheme  has  been  made 
effective  by  the  alleged  will. 

It  was  known  that  the  deceased  some  time  before  his  death  had 
made  a  will  in  favor  of  his  cousin,  Elizabeth  Cornell,  now  Scott. 
Soon  after  his  death  the  proponent  produced  two  purported  wills — 
one,  that  which  was  offered  for  probate,  dated  May  26,  1902 ;  and 
the  second  apparently  executed  October  23, 1901.  The  body  of  each 
was  in  the  conceded  handwriting  of  the  testator,  and  each,  in  ef- 
fect, was  the  duplicate  of  the  other  in  giving  all  the  testator's  prop- 
erty to  the  proponent.  The  scene  of  the  execution  of  each  was  laid 
in  the  house  of  proponent's  mother.  Except  for  one  Marshall,  a 
former  servant  of  the  deceased,  and  to  whose  position  reference 
will  be  made  hereafter,  no  one  outside  of  the  Bell  family  came  in 
contact  with  the  alleged  execution  of  either  instrument;  Mrs.  Bell 
and  her  daughter  Mrs.  Atkins  being  the  alleged  witnesses  to  the 
first  one,  and  Mrs.  Bell  and  Marshall  the  witnesses  to  the  last  one. 
In  reaching  a  decision  as  to  the  validity  of  the  purported  will  of- 
fered for  probate,  the  respective  parties  and  the  surrogate  have 
treated  the  earlier  alleged  will  as  an  important  feature,  and  man- 
ifestly this  is  so.  If  at  that  time  Burtis  did  actually  execute  a  will 
leaving  all  of  his  property  to  the  proponent,  it  is  certainly  a  very 
influential  indication  of  his  feeling  and  testamentary  intentions  to- 
wards her,  and  it  is  a  foundation  upon  which  properly  may  rest 
very  beneficial  inferences  in  her  favor  as  one  approaches  the  con- 
sideration of  the  purported  will  of  the  following  May.  Upon  the 
other  hand,  if  contestants  have  proved  that  this  former  instrument 
never  was  seriously  regarded  or  intended  by  testator  as  a  will,  and 
that  the  purported  execution  by  him  is  a  fraud,  then  certainly  they 
have  demonstrated  that  Mrs.  Bell  and  her  daughter  were  possessed 
of  a  desire  for  the  estate  of  Burtis  which  was  not  bounded  by  any 
scruples  of  conscience,  and  which  would  not  be  abandoned  even 
if  its  fruition  entailed  the  employment  of  criminal  means.  The 
claim  of  the  contestants  is  that  this  first  instrument  was  written 
out  by  the  testator  when  he  was  somewhat  under  the  influence  of 
liquor,  and  that  it  was  never  intended  to  be,  and  never  was  in  fact, 
executed  by  him ;  that  at  the  time  when  it  was  claimed  that  it  was 
executed  and  witnessed  in  Auburn  by  Mrs.  Bell  and  her  daughter 
Mrs.  Atkins  tiie  latter  was  not  there  at  all,  but  was  in  the  city  of 
Chicago.  In  determining  the  validity  of  this  first  will  the  counsel 
for  proponent  insists  that  great  weight  must  be  given  to  the  fact    . 
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that  the  body  of  the  instrument  and  the  signature  itself  are  in  the 
conceded  handwriting  of  the  testator,  and,  inasmuch  as  the  same 
thing  is  true  of  the  handwriting  in  the  body  of  the  second  will,  that 
circumstance  will  be  briefly  discussed.  It  appears  by  the  evidence 
of  many  witnesses,  some  of  them  called  by  the  proponent  herself, 
that  it  was  not  unusual  for  Burtis,  especially  after  convivial  drink- 
ing without  extreme  intoxication,  to  indulge  in  promises  of  gen- 
erous gifts  resting  in  future  fulfillment.  This  was  so  habitual  with 
him  that  those  familiar  with  his  ways  attached  no  serious  importance 
whatever  to  his  promises.  The  witnesses  Nino  and  Murphy,  and 
proponent's  witness  Marshall  and  others,  have  fully  described 
his  characteristics  in  this  respect,  and  the  understanding  upon  their 
part  that  these  bursts  of  generosity  did  not  indicate  any  actual 
consummation.  In  the  opportunity  for  influence  furnished  by  his 
frequent  fits  of  intoxication  more  or  less  complete,  and  in  the  dis- 
position to  indulge  in  these  fits  of  inchoate  generosity,  might  be 
found  a  sufficient  explanation  of  the  composition  by  Burtis  of  two 
unexecuted  and  ineffective  wills.  But  in  this  case  we  can  easily 
conceive  of  causes  which  might  make  indulgence  in  these  forms 
more  forced  than  spontaneous.  If,  under  the  controlling  guidance 
of  Mrs.  Bell,  she  and  her  daughter  were  engaged  in  a  scheme  to 
procure  the  property  of  Burtis  in  return  for  the  daughter's  favors, 
it  is  not  at  all  violent  to  presume  that  invitations  were  pressed  upon 
the  man  to  make  property  provision  for  the  woman,  which  in  no 
other  way  could  be  so  peacefully  and  cheaply  satisfied  as  by  an 
appearance  of  intended  compliance.  Direct  evidence  is  not  wanting 
that  he  did  thus  temporize  with  their  desires.  The  deposit  by  him 
in  the  bank  of  a  package  of  securities  with  proponent's  knowledge, 
marked  with  her  name,  but  apparently  under  his  control  in  the 
light  of  the  advice  given  to  him  by  the  witness  Fanning  as  to  the 
ineffectiveness  of  such  a  purported  gift,  seems  to  indicate  a  willing- 
ness to  trifle  with  this  subject  of  giving  away  property.  The  wit- 
ness Nino,  who  was  for  a  long  time  his  personal  servant  and  at- 
tendant, and  who,  so  far  as  one  is  able  to  discover,  has  no  object 
in  committing  perjury,  testified  Specifically  upon  this  subject  in 
connection  with  the  first  will.  He  says  that  one  evening  after  a 
period  of  convivial  drinking,  while  witness,  proponent,  and  testator 
were  alone  at  Springside,  the  latter  wrote  out  and  signed  that  in- 
strument with  remarks  and  signs  to  witness  which  fully  indicated 
that  he  did  not  intend  it  as  a  serious  document,  but  as  a  joke ;  that 
as  a  matter  of  fact,  when  a  short  time  after  witness  put  his  em- 
ployer to  bed  the  paper  was  left  unexecuted  upon  the  table,  from 
which  it  had  next  morning  disappeared  under  circumstances  which 
might  readily  account  for  its  subsequent  possession  by  proponent. 
So  that  while,  under  ordinary  circumstances,  the  fact  that  the  pur- 
ported will  was  in  the  handwriting  of  the  testator  might  be  very 
significant  as  bearing  upon  its  validity,  and  while  that  circum- 
stance in  the  case  is  undoubtedly  a  subject  for  due  consideration, 
I  do  not  regard  it  as  by  any  means  controlling,  or  8is  outweighing 
the  other  testimony  that  neither  instrument  as  a  matter  of  fact  was 
executed. 
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Much  stress  is  laid  upon  the  fact  that  the  handwriting  of  Burtis 
is  clear  and  firm  and  free  from  tremulousness,  as  indicatinp^  that  he 
was  not  intoxicated  when  he  wrote  them.  There  is  no  evidence  as 
to  his  condition  when  the  last  one  was  written,  or  that  he  was  in- 
toxicated to  the  extent  of  physical  incapacity  when  the  first 
one  was  written.  The  evidence  shows  over  and  over  again  that  he 
possessed  capacity  to  drink  enough  to  bring  on  his  fits  of  pseudo 
generosity  without  at  all  impairing  his  physical  powers.  Then, 
too,  it  is  said  that  it  would  have  been  very  immoral  for  Burtis  to 
pretend  to  execute  a  will  in  favor  of  proponent  without  intent 
actually  to  do  so,  and  in  the  meantime  to  maintain  his  relations  with 
her ;  and  there  are  suggestions — not  warranted,  as  it  seems  to  me, 
by  the  evidence — ^about  debauching  of  a  mere  child.  It  may  be 
conceded,  so  far  as  this  case  is  concerned,  that  Burtis  was  not  ex- 
emplary. But  that  does  not  lead  to  the  other  conclusion  that  the 
proponent  and  her  mother  were  either  innocent  in  their  relations 
or  duped  by  him.  At  the  time  of  his  death  the  proponent  was 
about  22  years  old,  and  there  is  no  evidence  of  unworldly  inno- 
cence upon  the  part  of  the  mother.  They  knew  whether  he  exe- 
cuted the  will  or  not,  and  I  fail  to  discover  in  the  history  of  what 
took  place  at  Springside  any  controlling  moral  reasons  for  divert- 
ing this  estate  to  the  proponent.  It  is  not  an  uncommon  history 
that  illicit  relations  produce  fraud,  deception,  and  crime,  and  I  do 
not  believe  that  either  the  community  or  the  courts  have  yet 
reached  the  point  of  making  them  an  equitable  basis  for  diverting 
a  man's  estate  from  his  legal  heirs. 

The  parties  have  offered  some  general  observations  as  to  the 
probability  that  the  testator  would  have  made  and  executed  the 
second  will  if  he  had  in  fact  executed  the  former  one,  making  just 
the  same  disposition  of  his  property  as  the  later  instrument.  Mrs. 
Bell  swears  that  the  explanation  of  this  lay  in  the  desire  to  have 
his  will  written  upon  a  blank  form.  It  seems  to  us,  however,  that 
if  he  had  executed  the  later  instrument  as  a  mere  formal  expression 
of  his  testamentary  desires  after  executing  the  prior  instrument,  he 
would  have  been  apt  to  take  up  and  destroy  the  earlier  one,  which 
was  thus  superseded,  and  not  leave  them  both  outstanding  in  the 
possession  of  the  proponent.  There  would  be  no  excuse  or  rea- 
son for  leaving  them  both  with  her.  Upon  this  issue,  however, 
general  observations  must  yield  to  specific  proofs.  The  parties 
have  accepted  and  proceeded  upon  the  theory  that  if  Mrs.  Atkins 
was  present  in  Chicago  at  the  date  of  the  purported  execution,  then 
the  instrument  was  not  executed  as  claimed,  but  is  fraudulent. 
Much  testimony  has  been  offered  upon  this  point.  A  large  part  of 
it  was  heard  and  considered  by  the  learned  surrogate  upon  the 
production  before  him  of  the  witnesses  who  gave  it,  but,  as  stated, 
considerable  new  evidence  has  been  taken  in  Chicago  since  the  case 
came  upon  appeal  into  this  court.  A  careful  review  of  all  of  this 
testimony  does  not  create  in  my  mind  a  disposition  to  reverse  the 
conclusion  adverse  to  proponent  which  the  surrogate  formed  after 
listening  to  so  many  of  the  witnesses  as  were  produced  before  him. 
If  we  leave  out  of  account  the  question  of  Mrs.  Atkins'  absence         t 
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from  Atrburn,  the  evidence  of  the  witness  Nino  read  by  itself,  if 
true,  makes  it  very  improbable  that  the  testator  ever  intended  to 
or  did  execute  this  paper  as  his  last  will  and  testament  and  tliere 
are  many  reasons  which  persuade  us  to  believe  that  the  witness 
did  tell  the  truth.  Passing*  by  his  testimony,  I  believe  that  a  fair 
preponderance  of  the  remaining  evidence  warrants  the  conclusion 
that  Mrs.  Atkins  was  in  Chicago,  instead  <rf  Auburn,  at  the  date 
involved. 

It  is  proper  to  keep  in  mind  certain  facts  undisputed,  or  over- 
whelmingly established  by  all  of  the  evidence,  as  a  basis  by  v^rhich  to 
weigh  oth^r  testimony  of  the  witnesses.  Mrs.  Atkins  was  in  Au- 
burn in  August,  1901,  and  again  in  the  spring  or  summer  of  1902. 
She  and  her  family  moved  from  one  apartment  house  in  Chicago  to 
another  in  October,  1901.  The  household  goods  were  moved  into 
the  latter  apartment  October  15th.  The  family  did  not  move  in 
until  the  afternoon  or  evening  of  October  19th.  I  speak  of  these 
details  because  I  believe  that  what  I  regard  as  the  inaccurate  evi- 
dence of  certain  witnesses  as  to  her  absence  from  the  Chicago  flat 
after  October  19th  and  her  presence  in  Auburn  during-  that  time 
results  from  a  confusion  with  the  periods  when  she  was  absent 
from  her  Chicago  flat  prior  to  October  19th  and  was  present  in 
Auburn  before  and  after  October,  1901.  While  many  of  the  wit- 
nesses sworn  in  behalf  of  proponent  both  from  Chicago  and  Auburn 
to  sustain  the  claim  that  Mrs.  Atkins  was  in  the  latter  city  when 
the  will  was  executed  are  subject  to  circumstances  which  discredit 
their  testimony,  others  there  were  who  undoubtedly  intended  to 
tell  the  truth,  but  who,  without  any  adequate  means  of  fixing  dates, 
made  errors  in  their  testimony.  Upon  the  other  hand,  there  were 
various  reliable  book  entries  and  other  facts  which  strongly  cor- 
roborate the  evidence  of  contestant's  witnesses  as  to  the  where- 
abouts of  Mrs.  Atkins,  and  I  think  that  the  evidence  of  the  persons 
who  roomed  in  Mrs.  Bell's  house  at  the  time  Mrs.  Atkins  was  said 
to  be  staying  there  in  October,  1901,  that  they  neither  saw  nor 
heard  of  her,  is  especially  convincing.  I  can  understand  how  a 
witness  with  nothing  to  aid  his  memory  might  be  mistaken  in  his 
recollection  of  the  particular  time  two  or  three  years  past  when 
he  saw  a  certain  person,  but  it  seems  to  me  quite  improbable  that 
witnesses  of  the  class  called  by  contestants  should  be  mistaken  in 
their  positive  testimony  that  they  did  not  see  or  hear  of  a  person  in 
the  same  house  with  them  for  a  long  period  of  time  covering  the 
one  in  dispute.  If  Mrs.  Atkins  had  been  in  the  house,  her  presence 
would  have  been  made  manifest  in  some  way  to  these  people ;  and 
if  they  had  seen  her,  or  even  heard  of  her  being  in  the  house  with 
them,  I  do  not  believe  that  this  fact  would  be  so  obliterated  from 
their  memory  as  to  leave  it  blank  upon  that  subject.  It  is  perhaps 
not  so  trifling  as  to  be  unworthy  of  notice  that  Mrs.  Bell  herself, 
as  we  must  assume  after  more  or  less  consideration  of  this  subject, 
fixed  the  date  of  her  daughter's  alleged  arrival  at  Auburn  in  Octo- 
ber, 1901,  differently  than  did  the  daughter,  and  her  version  was 
subsequently  overwhelmingly  contradicted  and  abandoned  by  the 
other  witnesses.     Assuming  an  intention  to  be  truthful,  she  furnish- 
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ed  a  significant  illustration  of  the  errors  which  may  have  crept  into 
the  testimony  of  proponent's  witnesses  upon  this  point. 

Concluding,  therefore,  that  the  evidence  produced  before  the  sur- 
rogate warranted  his  decision  that  this  instrument  never  was  exe- 
cuted as  claimed,  and  that  the  additional  evidence  presented  to  us 
does  not  seem  to  be  sufficient  to  change  the  result  arrived  at  by 
him,  we  come  to  the  consideration  of  the  instrument  offered  for  pro- 
bate. The  evidence  of  the  proponent  is  to  the  effect  that  this  paper 
was  written  by  Burtis  at  his  home ;  that  in  the  evening  of  the  day 
in  question  he,  with  Marshall,  came  to  Mrs.  Bell's  house,  where  the 
instrument  was  signed  by  the  testator  and  acknowledged  before 
and  executed  by  Mrs.  Bell  and  Marshall  as  witnesses.  No  outsider 
was  present.  In  disputing  the  validity  of  this  instrument  and  the 
genuineness  of  testator's  purported  signature,  the  contestants  have 
largely,  although  not  exclusively,  by  their  witnesses  urged  the 
theory  adopted  by  the  surrogate  of  a  double  tracing,  first  from  the 
name  at  the  top  of  the  will  to  an  independent  piece  of  paper  and 
then  from  the  latter  to  the  signature  at  the  bottom  of  the  will.  A 
great  volume  of  evidence  has  been  presented  upon  this  question  of 
the  genuineness  of  the  signature.  Several  professional  experts  of 
high  standing  have  been  sworn  upon  either  side.  In  addition,  a 
very  large  number  of  men  experienced  in  the  examination  of  signa- 
tures, such  as  bank  officers,  have  been  sworn  upon  each  side.  Many 
of  those  called  in  behalf  of  the  contestants  by  actual  experience  dur- 
ing his  life  had  become  acquainted  with  the  signature  of  Mr.  Bur- 
tis. Many  hundreds  of  exhibits  of  the  signature  were  put  in  evi- 
dence. It  is  impossible  in  the  most  general  way  to  even  summarize 
all  of  this  evidence  so  as  to  state  all  of  the  reasons  found  therein 
which,  in  my  opinion,  amply  sustain  the  finding  of  fact  made  by  the 
surrogate  against  the  genuineness  of  the  signature.  The  witnesses 
for  the  contestants  have  especially  referred  to  four  features  which 
distinguish  the  disputed  from  the  ordinary  standard  signature  of 
Mr.  Burtis,  namely:  (1)  The  difference  in  pen  pressure  or  shad- 
ing in  letters,  which  in  a  general  way  in  the  genuine  signature  or-' 
dinarily  commenced  with  the  beginning  of  the  downward  stroke, 
and  in  the  disputed  is  most  apparent  near  the  base  line.  (2)  The 
manner  in  which  lines  in  various  letters,  especially  capitals,  in  the 
disputed  signature,  commence  bluntly  as  from  a  point,  instead  of 
what  might  be  called  a  "flying  start,"  as  is  seen  in  the  standard. 
(3)  The  difference  in  fonnation  of  particular  letters  in  the  disputed 
as  compared  with  the  standard  signature.  It  may  be  mentioned  as 
a  very  limited  illustration  of  this  that  in  an  examination  of  between 
1,300  and  1,400  signatures  proponent's  expert  witness  Hamilton 
only  claims  to  have  found  a  very  few  formations  similar  to  that 
seen  in  the  disputed  signature  of  the  well  formed  three-sided  "r" 
in  "Albert,"  of  an  initial  "A"  with  a  blunt  closed  top  and  a  loop 
feature  at  the  left  of  the  stem  of  the  close  proximity  of  the  letters 
"1"  and  "b"  in  "Albert,"  and  of  the  stilted  or  long  stem  feature  of 
the  capital  "G,"  and  the  blunt  appearing  stem  of  the  capital  "B." 
It  is  a  matter  of  interest  to  compare  the  formation  of  the  letter 
"r"  referred  to  in  "Albert"  with  the  same  letter  in  the  word  "Sarah"  . 
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of  the  witness  Mrs.  Bell.  (4)  The  hesitation,  change  in  direction, 
change  in  movement,  and  the  tremulous,  labored,  halting,  self-con- 
scious general  appearance  of  the  disputed  signature,  as  compared 
with  the  free,  vigorous,  and  rapid  appearance  found  in  the  genuine 
one.  This  last  feature  is  especially  noticeable  to  any  one  who  ex- 
amines the  signatures  and  the  enlarged  photographs  which  have 
been  used. 

The  theory  of  a  tracing  is  sustained  by  a  large  number  of  point 
measurements  showing  an  exact  similarity  between  the  name  at 
the  top  of  the  will  and  the  disputed  one  at  the  bottom,  and  also 
by  superimposing  the  photograph  of  one  over  the  other.  It  is  urg- 
ed that  the  doctrine  of  tracing  and  that  of  dissimilarity  in  letters  do 
not  go  together.  The  evidence,  however,  of  the  witnesses  Osborn 
and  Truesdell,  as  well  as  of  others,  makes  it  very  clear  that  an 
inexperienced  person  attempting  to  make  a  tracing  of  one  signature 
over  another  would  find  the  greatest  difficulty  in  making  all  of  the 
letters  exactly  coincide  in  all  of  their  details,  and  that  especially 
in  a  double  tracing  one  would  expect  to  find  just  such  dissimilari- 
ties as  have  been  pointed  out  between  the  disputed  and  the  stand- 
ard signatures.  Moreover,  it  might  very  well  happen  that  a  person 
attempting  to  make  a  forgery  in  this  manner,  while  preserving  the 
general  accuracy  of  the  main  features  in  the  signature,  would  at- 
tempt to  fill  in  parts  of  letters  by  a  free-hand  forgery  which  would 
result  in  dissimilarities.  Upon  the  other  side  I  am  impressed  that 
the  proponent  is  constantly  put  in  the  attitude  of  explaining  and 
apologizing  for  and  defending  the  abnormal  features  and  character- 
istics of  the  purported  signature.  Several  of  the  semiprofessional 
experts  called  by  her  admit  that  the  difference  between  it  and  the 
standard  signatures  is  such  as  would  have  excited  suspicion  and 
exacted  investigation  before  payment  of  a  check.  One  of  her  most 
important  and  learned  experts,  Prof.  Frazer,  admitted  that  when,  as 
the  result  of  two  or  three  weeks  of  investigation,  he  came  to  the  con- 
clusion that  the  signature  was  genuine,  he  was  astonished  that  he 
did  so  come  to  it.  His  means  of  journeying  thither  was  a  subtle 
and  refined  theory  of  similarity  in  tremograms  and  serrations  which 
was  peculiarly  his  own,  and  which  was  bitterly  attacked  by  the 
other  experts.  Another  of  proponent's  important  experts  (Hamil- 
ton) admits  that,  if  the  signature  is  genuine,  it  is  one  "with  abnor- 
mal features,"  and  as  the  result  of  an  infinite  amount  of  pains  and 
experimenting  with  pens  and  ink  he  is  constrained  to  conclude  that 
this  signature  could  only  be  produced  by  a  pen  with  one  broken  nib 
held  between  the  first  and  second  fingers  at  an  unusual  angle  and 
passing  slowly  over  the  will  when  laid  upon  a  book  covered  with 
a  corrugated  surface  exact  to  the  thousandth  part  of  an  inch,  and 
using  ink  which  could  be  most  nearly  reproduced  by  combining  two 
different  kinds,  which,  mixed  up,  were  allowed  to  stand  for  a  time 
with  rusty  pens  thrown  in.  In  addition  to  attempting  to  supply 
these  unfavorable  conditions  as  an  excuse  for  what  is  seen,  Mrs. 
Bell  places  the  testator  at  the  time  of  writing  his  signature  in  rath- 
er a  low  rocking  chair.  And  so  we  find  urged  one  theory  that  the 
slow  and  labored  appearance  of  the  signature  is  due  to  the  extreme 
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care  which  the  testator  may  have  been  supposed  to  exercise  in  sign- 
ing so  important  a  document,  and  another  one  that  he  was  so  indif- 
ferent that  he  wrote  it  under  all  the  adverse  conditions  which  could 
well  be  imagined.  The  attempt  also  is  made  to  sustain  the  validity 
of  the  signature  by  showing  that  the  interlined  words  "I  give" 
in  the  body  of  the  will  were  written  in  the  same  ink  as  the  signa- 
tures of  the  testator  and  witnesses,  and  which  was  different  from 
that  used  in  the  remaining  body  of  the  instrument,  the  inference 
urged  being  that  the  genuineness  of  the  interlined  words  and  of 
the  witnesses'  signatures  create  a  presumption  in  favor  of  the  genu- 
ineness of  the  testator's  signature  if  made  at  the  same  time.  The 
evidence  of  proponent's  witness  Frazer,  however,  shows  that  this 
claim  of  similarity  of  ink  is  not  at  all  reliable,  and  he  further  shat- 
ters the  proposition  that  the  interlined  words,  the  testator's  signa- 
ture, and  the  witnesses'  signatures  were  all  written  at  the  same  time 
at  Mrs.  Bell's  house  by  stating  that,  so  far  as  his  experiments  show 
anything,  they  show  that  three  different  kinds  of  ink  were  used, 
one  for  each.  Moreover,  I  think  that  the  interlined  words  display 
a  characteristically  free  and  easy  style  of  writing,  which  strongly 
rebuts  the  claim  that  at  the  same  time  the  writer  produced  the  halt- 
ing and  deformed  signature  in  dispute. 

Upon  the  trial  the  parties  attempted  to  fortify  their  respective  po- 
sitions with  reference  to  the  signature  by  various  corroborative  lines 
of  proof.  There  were  alleged  statements  by  the  testator  upon  the 
one  side  that  he  had  willed  or  was  going  to  will  his  property  to 
Miss  Burgess,  and  upon  the  other,  in  effect,  contradicting  any  such 
act  or  intention.  There  was  evidence  by  several  witnesses  tending 
to  show  that  the  witness  Marshall,  upon  the  evening  of  the  pur- 
ported execution  of  the  will,  was  not  in  Auburn  at  all,  but  in  Spring- 
side.  And  there  were  alleged  admissions  by  him  to  various  reput- 
able witnesses  utterly  at  variance  with  the  fact  that  he  had  witness-* 
ed  this  will.  And  still  further  his  reputation  was  directly  impeach- 
ed by  witnesses  sworn  for  that  purpose,  and  to  all  of  which  he 
attempted  to  reply  by  the  sustaining  evidence  of  himself  and  oth- 
ers. In  addition  to  the  package  of  securities  already  referred  to, 
which,  if  a  valid  gift,  gives  her  about  $60,000,  proponent  claims  to 
possess  two  notes  made  by  testator,  one  dated  May  12,  1899,  for 
$1,000,  and  another  dated  February  4,  1903,  for  $10,000,  and  it  is 
urged  that  these — especially  the  last — are  not  consistent  with  the 
existence  of  a  prior  will  giving  all  of  the  maker's  property  to  the 
payee.  In  addition,  we  have  the  significant  fact  that  the  proponent 
did  not  offer  herself  as  a  witness  to  explain  and  fortify  many  things 
which  lay  within  her  personal  knowledge.  It  is  hardly  an  answer 
to  say  that  she  would  have  been  disqualified  and  prevented  from 
testifying  to  many  things.  Even  if  it  be  assumed  that  this  objec- 
tion would  have  been  made  at  various  points,  we  think  there  were 
others  at  which  she  could  not  have  been  stopped  from  strengthening 
her  case  if  true. 

But  it  is  not  necessary  to  go  this  length  in  order  to  affirm  the 
decision  of  the  surrogate.  The  proponent  offered  the  will  for 
94N.Y.S.— e2 
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probate,  and  the  burden  rested  upon  her  of  establishing  by  a  pre- 
ponderance of  evidenee  that  it  was  legally  executed,  and  was  not  a 
forgery  and  a  fraud.  If  she  has  failed  to  meet  this  burden,  and  has 
left  the  solution  of  the  question  upon  evenly  balanced  testimony, 
she  must  fail  Matter  of  Will  of  Cottrell,  96  N.  Y.  329,  335 ;  Roll- 
wagen  ▼.  Rolhvagen,  63  N.  Y.  504,  517.  But  it  is  urged,  aini  the 
majority  of  this  court  seems  to  hold,  that  a  different  ruk  applies  to 
the  consideration  of  this  apypeal  upon  the  facts  from  that  which 
would  govern  the  disposition  of  a  similar  appeal  from  the  decision 
of  another  tribunal  upon  such  an  issue,  and  it  is  said : 

"If  ♦  ♦  ♦  It  appears  that  the  disposition  of  the  questions  of  fact  raised 
by  the  eyldence  is  not  free  from  doubt,  and  the  surrogole's  decision  is  not 
entirely  satisfactory,  the  questions  of  fact  will  be  sent  to  a  jwrj  for  de- 
terminatioa." 

It  is  difficult  to  determine  just  what  significance  is  given  in  the 
controlling  opinion  to  the  qualification  that  the  surrogate's  decision 
must  be  "entirely  satisfactory."  If  this  rule  means  that  every  sur- 
rogate's decision  will  be  reversed  where  either  the  evidence  fails  to 
make  a  mathematical  demonstration  free  from  all  doubt,  or  the  ap- 
pellate court  does  not  like  the  effects  of  the  decision,  then  it  is  an 
imposition  upon  litigants  to  require  them  to  waste  time  and  money 
in  trying  their  cases  in  Surrogate's  Court;  for  it  is  almost  impos- 
sible to  conceive  of  any  disposition  of  a  question  of  undue  influence, 
testamentary  capacity,  or  forgery  which  would  comply  with  these 
requirements.  The  more  severely  contested-,  and  the  longer  and 
the  more  burdensome  in  expense  any  contest  was  in  Surrogate's 
Court,  the  more  certain  it  would  be  imder  this  rule  that  time  and 
money  were  being  wasted,  and  that  the  decree  of  the  surrogate 
would  be  reversed,  and  a  new  trial  ordered.  The  case  of  Matter 
of  Lansing,  2  N.  Y.  Supp.  117,  cited  with  approval  in  the  learned 
prevailing  opinion,  would  almost  seem  to  imply  that  this  was  the 
rule  therein  contended  for,  because  tlie  opinion  in  that  case  states, 
"It  is  our  duty  to  examine  the  case  de  novo,  and  unless  we  are 
satisfied  that  the  probate  should  be  granted,  and  have  no  doubt  on 
that  point,  we  should  reverse  the  decree,  and  order  issues  to  be 
tried."  It  does  not  seem  to  me  that  either  common  sense,  the  stat- 
utes, or  the  decisions  sustain  any  such  rule,  or  require  a  reversal  of 
the  decree  involved.  It  is  to  be  noticed  that,  as  we  read  it,  the  pre- 
vailing opinion  nowhere  argues  that  the  findings  of  the  surrogate 
were  against  the  weight  of  evidence,  but  simply  reiterates  the  idea 
that  the  evidence  did  not  settle  the  issues  beyond  any  doubt  or 
question.  There  is  nothing  in  the  statutes  relating  to  the  considera- 
tion of  appeals  from  Surrogate's  Court  which  in  terms  lays  down 
any  such  rule  as  the  one  suggested,  and  it  seems  to  me  that  the 
wcll-considcred  cases,  several  of  them  decided  by  this  department. 
which  ought  to  be  binding  upon  us,  have  applied  this  principle  of 
reversing  a  surrogate's  decree  and  ordering  a  new  trial  only  where 
the  evidence  presented  unusual  features  which  weighed  against 
the  decision  rendered,  or  was  such  as  to  make  the  appellate  court 
in  a  legal  sense  dissatisfied  with  the  decision  rendered  because  the 
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evidence  did  not  satisfy  them  of  its  correctness  but  preponderated 
against  it. 

In  Howlaod  v.  Taylor  et  al.,  53  N.  Y.  627  (cited  as  an  authority 
for  the  Lansing  Case,  referred  to  supra),  the  surrogate  had  admit- 
ted a  will  against  the  claim  of  forgery,  and  in  a  brief  memorandum 
the  court  held  that,  while  the  facts  appearing  were  not  sufficient 
to  satisfy  them  that  the  will  was  a  forgery,  yet  they  were  not  suffi- 
cient to  convince  them  of  its  genuineness,  leaving  the  matter  in 
doubt  and  uncertainty.  That  was  a  perfectly  natural  and  sensible 
decision.  The  burden  rested  upon  the  proponent  to  establish  that 
the  will  was  properly  executed,  and  not  a  forgery ;  and,  if  the  evi- 
dence failed  to  meet  that  burden  and  satisfy  th-e  court  by  a  fair 
preponderance  that  the  decision  was  correct,  it  was  its  duty  to  re- 
verse it  upon  the  facts  under  the  ordinary  principles  applicable  to 
the  consideration  of  an  appeal  upon  questions  of  fact. 

In  Matter  of  Brunor,  21  App.  Div.  259,  47  N.  Y.  Supp.  681,  cited 
in  the  prevailing  opinion,  a  decree  had  been  made  admitting  a  will 
to  probate  over  various  objections.  The  court  starts  out  with  the 
language,  "In  many  respects  the  case  presents  unusual  and  remark- 
able features,  to  which  we  may  briefly  refer,"  and  then  concludes 
that  the  proponent  had  so  far  faUed  to  sustain  the  burden  resting 
upon  him  as  to  leave  the  questions  in  doubt  and  a  new  trial  was 
ordered. 

In  Matter  of  Dixon,  42  App.  Div.  481,  69  N.  Y.  Supp.  421,  the  de- 
cree appealed  from  again  had  admitted  the  will  to  probate.  Mr. 
Justice  Hardin,  in  writing  the  opinion,  takes  occasion,  after  a  re- 
view of  the  facts,  to  expressly  state  that  the  evidence  given  by  the 
lawyer  who  drafted  the  will  and  the  testimony  of  the  physician  and 
attendants,  who  were  the  material  witnesses  for  the  proponent^ 
"leave  much  doubt  in  the  mind  as  to  whether  the  will  was  the 
product  of  an  independent,  intelligent  understanding.*'  Again,  it 
is  evident  that  the  court  felt  that  the  proponent  had  failed  to  meet 
the  burden  of  proof,  but  had  left  the  issues  in  evenly  balanced  doubt^. 
which  of  necessity  required  a  rejection  of  the  probate  and  the  re- 
versal of  the  decree. 

The  case  of  Matter  of  Tompkins,  69  App,  Div.  474,  74  N.  Y.  Supp. 
1002,  contains  a  very  brief  opinion,  which  is  predicated  upon  cases 
already  referred  to,  and  needs  no  particular  comment. 

The  case  of  Matter  of  McGraw,  9  App.  Div.  372,  41  N.  Y.  Supp. 
481,  was  decided  by  this  department,  and  the  surrogate  had  refused 
to  a<lmit  a  will  to  probate  because  of  alleged  lack  of  testamentary 
capacity.  The  case  was  decided  by  a  divided  vote,  and  the  majority 
concurred  iii  the  opinion  that  upon  the  substantial  question  involv- 
ed, "that  the  decedent  was  not  of  sound  mind,  we  fail  to  discover 
sufficient  evidence  to  sustain  this  proposition;  not  an  irrational 
act  or  word  on  the  part  of  the  deceased  in  connection  with  this 
whole  affair  appears  in  the  evidence.'* 

In  Matter  of  Shannon,  11  App.  Div.  581,  42  N.  Y.  Supp.  670  (de- 
cided by  this  department),  the  surrogate  decided  that  a  certain  codi- 
cil was  null  and  void,  and  this  part  of  his  decree  was  under  consid- 

Digitized  by  CjOOQ IC 


980  94  KB  W.YORK  SUPPLEMBNT  (Sup.  Ct. 

and  128  New  York  Stata  Reportar 

eration  upon  the  appeal.    In  reversing  it  and  ordering  a  new  trial 
before  a  jury,  the  court  says : 

"A  full  consideration  of  all  the  evidence  disclosed  In  the  appeal  book  leaves 
an  impression  that  the  bequest  to  the  Dundee  Baptist  Church  was  not  in- 
duced by  improper  Influences,  and  that  the  finding  of  the  surrogate  to  the 
effect  that  the  bequest  ♦  •  •  was  the  result  of  fraudulent  practices, 
amounting  to  undue  influence,  is  of  doubtful  propriety." 

And  further : 

"We  are  not  satisfied  with  the  finding  made  by  the  surrogate  that  the 
bequest  *  *  *  was  induced  by  undue  Influence,  and  we  must  therefore 
direct  the  issues,  as  settled,  to  be  tried  at  a  Trial  Term." 

This  opinion  is  significant  as  indicating  the  belief  of  the  court 
that  the  decree  was  against  the  weight  of  evidence,  and  that  the 
meaning  of  the  words  "not  satisfied  with"  a  decree  in  such  a  case 
is  intended  to  define  the  feeling  that  it  is  unsatisfactory  because 
against  the  weight  of  evidence." 

In  Matter  of  Van  Dawalker,  63  App.  Diy.  550,  71  N.  Y.  Supp.  705, 
decided  by  this  department  upon  the  opinion  of  Mr.  Justice  Wil- 
liams, it  appeared  that  the  surrogate  had  at  first  admitted  the  will 
to  probate,  and  that  then,  opening  the  case  for  more  evidence,  he 
had  reversed  his  first  decision.  The  court,  in  reversing  his  last  de- 
cision and  ordering  a  new  trial  before  a  jury,  says : 

"We  are  of  the  opinion  that  the  evidence  so  received  was  incompetent,  and 
*  *  *  was  not  of  sufficient  importance  to  justify  the  surrogate  in  changing 
his  former  opinion  and  refusing  probate  to  the  wUl." 

And  again : 

^'Moreover,  we  are  unable  to  see  how  these  admissions  or  declarations 
could  have  Induced  the  surrogate  to  change  his  well-considered  decision 
already  made.  They  were  at  best  the  opinions  of  nonexperts,  •  •  •  and 
ought  not  to  have  outweighed  the  considerations  referred  to  In  the  surro- 
gate's opinion  already  handed  down." 

In  Matter  of  Rayner,  93  App.  Div.  114,  87  N.  Y.  Supp.  23,  decided 
by  this  department,  where  the  surrogate  had  refused  to  admit  a  will 
to  probate,  the  court  says,  "The  testimony  of  Dr.  York,  her  attend- 
ing physician,  does  not  seriously  impugn  her  testamentary  capa- 
city ;"  and,  inasmuch  as  reliance  was  placed  upon  his  testimony  to 
accomplish  this  result,  the  court  held  that  there  was  sufficient  doubt 
about  the  correctness  of  the  decision  so  that  a  new  trial  ought  to  be 
granted. 

In  Matter  of  Laudy,  148  N.  Y.  403,  42  N.  E.  1061,  an  appeal  was 
taken  from  a  judgment  upon  the  decision  of  the  General  Term  which 
reversed  a  decree  of  the  surrogate  which  refused  probate  to  a  will. 
The  court,  in  passing  upon  the  powers  of  the  appellate  court,  under 
section  2586  of  the  Code,  says : 

"That  court  is  given  broad  powers  under  the  provisions  of  the  Code 
referred  to,  and  in  the  exercise  of  its  sound  judgment  and  discretion  may 
reverse  in  case  it  becomes  satisfied  that  substantial  Justice  has  not  been  done." 

The  rule  thus  enunciated  seems  to  me  to  be  about  the  same  one 
which  is  applicable  in  other  cases,  and  not  to  sustain  the  rule  for- 
mulated in  this  case.    I  do  not  overlook  the  fact  that  the  attempt  is 
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made  to  escape  from  an  interpretation  of  the  rule  as  meaning  that 
there  should  be  a  reversal  unless  the  evidence  practically  amounts 
'to  a  conclusive  demonstration.  But  a  consideration  of  the  entire 
opinion  seems  to  oppose  the  qualification  thus  attempted  to  be* 
made,  because  the  review  of  the  evidence  each  time  simply  leads 
up  to  the  proposition  that  some  question  is  left  '*in  doubt/' 

As  an  aid  to  the  practical  consideration  and  interpretation  of  the 
principles  to  be  applied  to  the  decision  of  this  case,  it  might  well 
be  asked  whether  it  is  probable  that  any  doubts  now  existing  will 
be  more  satisfactorily  eliminated  when  the  parties  have  spent 
a  great  amount  of  time  and  money  in  resubmitting  the  evidence 
which  fills  1,000  pages,  and  exhibits  which  number  in  the  neighbor- 
hood of  2,000,  to  the  necessarily  cursory  and  limited  consideration  of 
a  jury.  It  is  possible  that  upon  such  retrial  before  a  jury  a  fuller 
opportunity  will  be  given  for  magnifying  extraneous  considerations 
and  urging  alleged  equitable  considerations  than  upon  the  former 
hearing,  but  it  is  practically  impossible  that  a  jury,  within  the  time 
and  methods  at  their  disposal,  should  be  able  to  give  to  the  study 
of  the  legal  evidence  and  exhibits  the  painstaking  care  and  consid- 
eration which  were  manifestly  given  by  the  surrogate. 

The  decree  should  be  affirmed. 


DURYEB  V.  PARKER  et  aL 
(Supreme  Gourt,  Appellate  Division,  First  Department    Jane  28,  1905.) 

1.  Aj>PSAIr-OBDI]l— INTEBLOCUTOBT    JUDGKENT— DlBinSSAL    OV    APPEAL    PSOH 

Obdeb. 

Where  a  party  appeals  from  an  order  overruling  a  demurrer,  and  from 
the  interlocutory  judgment  entered  thereon,  the  appeal  from  the  order 
will  be  dismissed. 

2.  CoNTBACTfl—BBEACH—AcnoN— Pleading— SumciENCT. 

Where  an  answer  alleged  that  by  the  agreement  between  plaintiflii  and 
defendants  the  plaintiffs  bound  themselves  to  send  defendants  orders  only 
from  first-class  firms,  who  would  pay  defendants  a  specified  commission 
on  wheat  sold  by  defendants  for  them,  and  that  the  first-class  firms  were 
to  pay  all  cable  expenses,  and  it  was  alleged  that  said  first-class  firms 
refused  to  pay  any  such  commissions  or  cable  expenses,  a  demurrer  should 
have  been  sustained,  inasmuch  as  no  breach  of  the  agreement  was  al- 
leged. 

Appeal  from  Special  Term. 

Action  by  Edward  W.  Duryee  against  James  H.  Parker  and 
others.  From  an  order  overruling  a  demurrer  to  a  separate  defense 
and  a  counterclaim  set  up  in  the  answer,  and  from  the  interlocutory 
judgment  entered  thereon,  plaintiff  appeals.    Modified  and  affirmed. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHLIN,  PATTER- 
SON, INGRAHAM,  and  LAUGHLIN,  JJ. 

Dudley  R.  Horton,  for  appellant. 
John  H.  Abney,  for  respondents. 

PER  CURIAM.  Under  the  settled  practice,  the  appeal  from  the 
order  overruling  the  demurrer  must  be  dismissed.    All  the  qHCSticmSi' 
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which  the  appellant  seeks  to  raise  are  presented  by  the  appeal  from 
the  interlocutory  judgment. 

We  think  the  demurrer  to  the  separate  defense  set  up  in  para- 
graph 7  of  the  answer  should  have  been  sustained.  That  paragraph 
alleges,  in  substance,  that  in  and  by  the  agreement  between  the 
defendants  and  plaintiflF's  assignors  the  latter  bound  themselves  to 
send  defendants  orders  only  from  first-class  firms,  who  would  pay 
to  defendants  a  commission  of  1  per  cent,  per  bushel  on  the  wheat 
sold  by  defendants  for  them,  of  which  commissions  the  defendants 
agreed  to  credit  plaintiffs  assignors  with  three-eighths,  and  that 
the  first-class  firms  were  to  pay  all  cable  expenses.  There  is  no 
breach  of  this  agreement  alleged,  the  only  allegations  in  this  re- 
spect being  "that  said  first-class  firms  liave  refused  to  pay  defend- 
ants any  of  said  commissions  or  cable  expenses,"  Why  they  re- 
fused, or  what  bearing  their  nonpayment  has  upon  the  agreement 
alleged,  does  not  appear;  and,  taking  all  the  allegations  of  the 
paragraph  together,  we  do  not  find  any  defense  stated,  and  for 
this  reason  the  demurrer  to  it  should,  as  already  intimated,  liavc 
been  sustained. 

As  to  the  counterclaim,  we  think  the  allegations  are  sufficient, 
and  therefore  the  demurrer  to  it  was  properly  overruled. 

It  follows  that  the  judgment  appealed  from  should  be  modified 
by  sustaining  the  demurrer  to  the  separate  defense,  with  leave  as 
to  this  defense  to  answer  over  on  payment  of  costs ;  and  as  so  mod- 
ified the  interlocutory  judgment  sliould  be  affirmed,  without  costs 
to  either  party  upon  Uiis  appeal. 


NATIONAL  BANK  OF  NEWPOET  r.  H.  P.  SNTDBR  MPG.  CO. 

(Supreme  Court,  Appellate  Diyision,  Fourth  Department    July  6,  ld05.) 

1.  CoRPO«ATiDRB— Notes— AirrHORiTT  or  Officbss  to  Make  Note. 

To  recover  on  a  note  purporting  to  be  executed  by  a  corporation  by  Its 
president  and  treasurer,  ttiere  eb^uld  be  proof  of  tbe  speclfle  authority 
to  af!x  the  corporate  name  to  the  note,  or  that  tfce  corporation  received 
the  avails  of  the  note,  or  that  there  wa»  a  cowree  of  bnosiness  which  Justi- 
fied the  plalntiif  in  accepting  It  as  the  o^lii^tion  of  the  oorporation. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  12,  Cent  Dig.  Corporations,  H 
1641, 1644.] 

2,  Same— Accommodation  Paper. 

Where  a  note  was  in  twct  accommodation  paper,  and  the  holder  knew 
of  such  defect,  proof  of  the  execution  of  the  note  by  the  president  and 
treasurer  of  the  corporation,  which  appeared  as  maker,  was  insufficient 
to  bind  the  defendant. 

[Ed.  Nota — ^For  cases  in  point,  see  voL  12,  Cent  Dig.  CorporatioDS,  9 
1646.J 

:8.  Same— Action— Evidence— CoirPETENCY. 

In  an  action  on  a  note  purporting  to  have  been  made  by  a  corporation, 
by  its  president  and  treasurer,  payable  to  another  corporation,  and  by  It 
Indorsed  to  plaintiff  bank,  it  was  error  not  to  permit  defendant  to  show 
that  the  note  had  been  really  for  the  benefit  of  the  payee,  which  fact  was 
known  to  plaintiff,  and  that  the  officers  put  the  note  In  circulation  with- 
4>ut  authority  of  the  defendant 
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4.  Save— EviDKNC&--Ck>HP£XEivcrr. 

.  It  was  error  not  to  permit  defendant  to  show  that  the  interest  on  the 
note  at  each  renewal  had  been  paid  by  the  payee,  and  not  by  defendant, 
and  that  defendant  had  never  been  called  on  for  a  payment  of  Interest 

Appeal  from  Trial  Term,  Herkimer  County. 

Action  by  the  National  Bank  of  Newport  against  the  H.  P..  Sny- 
der Manufacturing  Company.  From  a  judgment  in  favor  of  plain- 
tiff, defendant  appeals.    Reversed. 

Argued  before  McLENNAN,  P/J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

Myron  G.  Bronner,  for  appellant. 
Robert  Forsyth  Little,  for  respondent. 

SPRING,  J.  This  action  was  commenced  to  recover  on  a  prom- 
issory note  of  $5,000,  dated  July  14,  1903,  due  in  four  months,  pur- 
porting to  be  executed  by  the  H.  P.  Snyder  Manufacturing  Com- 
pany, a  domestic  corporation,  and  attested  by  its  president  and 
treasurer,  and  payable  to  the  order  of.  the  Newport  Knitting  Com- 
pany, also  a  domestic  corporation.  The  note  in  suit  was  the  end 
of  a  series  of  notes,  each  similar  in  form,  and  commencing  with 
the  1st  of  November,  1901,  negotiated  with  the  plaintiff.  On  the 
trial  the  genuineness  of  the  signatures  of  the  president  and  treas- 
urer to  the  note  was  admitted,  although  the  admission  did  not  ex- 
tend to  their  authority  to  give  the  note  in  suit,  or  any  of  the  series. 
The  reception  of  the  note  in  evidence  was  objected  to  by  the  de- 
fendant on  the  ground  that  the  authority  of  these  officials  to  execute 
the  note  did  not  appear,  but  the  note  was  received  without  this 
proof.  We  doubt  whether  the  mere  fact  that  the  note  was  signed 
by  the  president  and  treasurer  is  sufficient  to  establish  the  validity 
of  the  note.  People's  Bank  v.  St.  Anthony's  R.  C.  Church,  109 
N.  Y.  512,  17  N.  E.  408;  Bangs  v.  National  Macaroni  Co.,  15  App. 
Div.  622,  44  N.  Y.  Supp.  646. '  There  should  be  proof  of  the  specific 
authority  to  affix  the  corporate  name  to  the  note  as  its  obligation, 
or  that  the  corporation  received  the  avails  of  the  note,  or  that  there 
was  a  course  of  business  which  justified  the  bank  in  accepting  it 
as  the  obligation  of  the  corporation. 

The  proof  is  equally  defective  as  to  the  indorsement  of  the  payee, 
but  it  does  appear  that  the  avails  were  credited  to  that  company, 
and  It  is  not  made  a  party,  so  that  it  may  not  be  necessary  to  state 
the  facts  as  to  the  transfer  of  the  note  by  it. 

Even  if  proof  of  the  execution  of  the  note  by  the  president  and 
treasurer  were  sufficient  to  bind  the  corporation  on  a  note  for  its 
benefit,  such  rule  does  not  obtain  if  the  note  was  in  fact  accommo- 
dation paper,  and  the  bank  knew  of  this  defect.  National  Park 
Bank  v.  G.  A.  M.  W.  &  S.  Co.,  116  N.  Y.  281,  22  N.  E.  667,  5  L.  R. 
A.  673 ;  Bank  of  Genesee  v.  Patchia  Bank,  13  N.  Y.  309 ;  Daniels 
on  Negotiable  Instruments  (3d  Ed.)  par.  392.  If  the  proof  ex- 
cluded, and  to  which  we  will  advert  later,  had  been  received,  it  may 
be  that  the  defendant  could  have  produced  sufficient  evidence  to 
permit  the  jury  to  find  that  the  note  was  in  fact  accommodation 
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paper  executed  without  the  authority  of  the  defendant,  and  that  the 
bank  was  aware  of  the  infirmity  at  the  time  the  note  was  accepted 
by  it 

Mr.  Senior  was  director  and  secretary  of  the  defendant,  and  also 
manager  of  the  Newport  Company,  the  payee  named  in  the  note. 
He  testified : 

"I  am  acquainted  with  Joseph  T.  Wooster,  who  is  cashier  of  the  plaintiff, 
the  National  Bank  of  Newport  I  have  known  him  since  late  in  1890.  1  had 
a  conversation  with  him  at  the  plaintiff's  bank,  in  the  village  of  Newport, 
in  about  the  month  of  November,  1901,  concerning  the  note  dated  on  or  about 
November  13,  1901,  which  I  have  spoken  <^.  I  called  at  the  bank,  and  Mr. 
Wooster  said  to  me  that  the  bank  examiner  had  found  fault  with  the  Newport 
paper,  and  that  something  had  got  to  be  done  about  it  He  asked  me  if  some 
of  it  couldn't  be  paid.  I  said  it  could  not  be ;  it  was  not  convenient  for  ns 
to  pay  it  He  asked  me  if  we  wouldn't  get  the  H.  P.  Snyder  Manufacturing 
Company's  note  in  the  place  of  the  Homer  P.  Snyder  note.  I  said  that  I 
thought  it  could  be  done;  that  Mr.  Sheard  and  I  owned  half  of  the  stock  of 
that  company,  and  I  thought  we  could  get  it  all  right,  but  of  course,  I  would 
have  to  go  home  and  find  out  Mr.  Wooster  said  that  if  I  found  it  to  be  all 
right  to  send  up  the  H.  P.  Snyder  Manufacturing  Company's  note." 

The  defendant  sought  to  show  that  in  pursuance  of  this  con- 
versation he  saw  the  officers  of  the  defendant,  and  that  the  orig- 
inal note  was  thereupon  given.  We  think  this  evidence  was 
competent,  if  followed  up,  as  the  defendant  endeavored  to  do,  by 
showing  that  the  note  was  really  for  the  benefit  of  the  payee,  and 
that  the  bank  knew  this  fact,  and  that  the  officers  put  the  note  in 
circulation  without  the  authority  of  the  defendant.  The  defend- 
ant in  various  ways  attempted  to  show  the  origin  of  this  series 
of  notes,  but  the  evidence  was  excluded  at  the  instance  of  the 
plaintiff.  This  class  of  evidence  may  have  been  important,  and 
should  have  been  received. 

Again,  the  defendant  endeavored  to  show  that  the  interest  on 
these  notes  at  each  renewal  was  paid  by  the  Newport  Company, 
and  not  by  the  defendant,  and  that,  none  of  them  was  ever  pre- 
sented to  the  defendant  for  payment.  This  class  of  evidence,  with 
some  other  that  was  excluded,  may  be  significant  upon  the  ques- 
tion of  the  knowledge  which  the  plaintiff  had  as  to  the  character 
of  the  paper — whether  only  that  of  the  defendant,  or  intended  for 
the  accommodation  of  the  payee.  It  may  be  that  these  two  manu- 
facturing corporations  were  so  interconnected  that  the  defense  al- 
leged is  of  no  importance,  but  we  cannot  determine  that  question 
now,  with  substantially  all  the  proof  excluded. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  appel- 
lant to  abide  the  event.    All  concur. 
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AMERICAN  GUILD  OF  VIRQINIA  y.  DAMON  et  aL 

(Snpreme  Court,  Appellate  Dlyialon,  Fourth  Department    July  6»  1005.) 

1.  M0BT0AGE&— Suit  to  Fobeclo8b--Set*Otf. 

Where  a  husband  and  wife  executed  a  bond,  secured  by  a  mortgage  on 
the  wife's  property,  to  an  association  which  Issued  a  certificate  to  the 
husband,  entitling  him  to  participate  in  a  fund  of  the  association,  in  a 
suit  to  foreclose  the  husband  might  set  off  any  indebtedness  due  on  the 
certificate  against  any  claim  which  might  be  made  against  him  in  the 
action. 

i  Same— Cbedits. 

The  wife  was  not  entitled  to  an  application  of  any  indebtedness  due  on 
the  certificate  issued  to  the  husband  to  the  mortgage. 

8.  ?AME— FOBECLOSUBB— PLAINTIFP'B  PBOOF, 

For  the  purpose  of  an  action  to  foreclose  a  mortgage  by  an  assignee,  it 
was  suflOicient  *f or  plaintiff  to  have  obtained  a  title  to  the  bond  and  mort- 
vige,  valid  and  legal  on  its  face,  which  would  protect  the  mortgagor,  upon  ' 
Uyment,  from  any  other  claim  by  the  assignor. 

4.  SA^—DsiEnsE— Fbattd. 

n  a  suit  by  an  assignee  of  a  bond  and  mortgage  to  foreclose,  defendants 
ma:  not  avail  themselves  of  any  fraud  as  against  creditors  which  may 
hav^  infected  the  assignment. 

G.   SaME-FOBEGLOSUBB— COUNTEBCLAIH. 

Wl^re  a  husband  and  wife  mortgaged  the  wife's  property  to  an  associa- 
tion iThich  issued  to  the  husband  a  certificate  entitling  him  to  participate 
In  a  f^Dd  of  the  association  at  maturity  of  the  certificate,  and,  in  a  suit 
to  foreiose,  the  prayer  for  Judgment  In  the  answer  demanded  that  the 
certiflcae  be  allowed  as  a  counterclaim,  defense,  and  set-off,  and  that  the 
mortgage  be  canceled,  and  for  general  relief,  there  was  not  such  a  setting 
up  of  thi counterclaim  for  which  an  aflirmative  Judgment  was  demanded 
BB  to  imp^  on  plaintiff  the  necessity  of  interposing  a  reply,  or,  conceding 
the  validiv  of  the  counterclaim,  for  an  affirmative  mon^  Judfi^ent 

Appeal  f  ron  Special  Term,  Onondaga  County. 

Action  by  he  American  Guild  of  Virginia  against  Phebe  D. 
Damon  and  aiother.  From  a  judgment  in  favor  of  defendants, 
plaintiff  appeals    Reversed. 

Argued  beforeMcLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  5TOVER,  JJ. 

Wallace  Thayerior  appellant. 

Louis  J.  Bedell  a^d  William  Kennedy,  for  respondents, 

HISCOCK,  J.  Tig  respondents,  who  are  husband  and  wife,  ex- 
ecuted their  joint  andseveral  bond,  conditioned  for  the  payment  of 
$950  to  the  Knights  <S  Sobriety,  Fidelity  &  Integrity,  a  domestic 
corporation  organized  t^r  mutual  benefit  and  aid.  The  payment  of 
said  bond  was  secured  by  a  mortgage  executed  by  said  obligors 
upon  premises  belonging  to  the  wife.  The  name  of  said  corpora- 
tion was  subsequently  cfanged  to  that  of  Safety  Fund  Insurance 
Society.  Said  society  issted  two  membership  and  benefit  certifi- 
cates—one to  the  respondent  Joseph  H.  Damon,  and  the  other  to 
one  May — ^who  thereafter,  and  before  the  occurrences  in  question, 
transferred  the  same  to  said  Damon.  These  certificates  at  the  ex- 
piration of  seven  yiars  entitled  the  holder  to  his  portion  of  what 
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"was  called  the  "Sustentation  Fund"  maintained  by  said  society,  tip 
to  the  sums,  respectively,  of  $000  and  $1,000,  less  the  amount  paid 
for  sick  and  accident  benefits.     After  said  certificates  had  matured, 
the  society  which  had  issued  them,  and  to  which  said  bond  and 
mortgage  had  been  executed  as  aforesaid,  duly  assigned  the  latter 
to  this  plaintiff  by  an  assignment  and  instrument  which  was  reg- 
ular upon  its  face,  and  which  purported  to  transfer  the  full  and  un- 
qualified title  and  ownership.     The  assignee  did  not,  in  connection 
with  said  assignment,  agree  to  assume  the  payment  of  its  assignor's 
obligations.     The  bond  and  mortgage  having  become  due,  the  plain- 
tiff brought  this  action  to  foreclose  the  latter.     The  respondents 
by  their  joint  answer;  set  up  the  facts  with  reference  to  the  issi-e, 
maturity,  and  ownership  of  the  certificates  hereinbefore  mentioi^d, 
alleging  that  the  corporation  which  issued  them  had  become  in- 
solvent, and  that,  by  reason  of  the  premises,  defendants  had  no  ade- 
quate remedy  at  law,  and  would  suffer  great  damages  and  inju/tice, 
were  the  plaintiff  allowed  to  enforce  its  demand,  leaving  these  de- 
fendants, as  their  only  remedy,  an  action  against  an  insolvett  cor- 
poration; and  they  demanded  judgment  that  plaintiffs  conplaint 
should  be  dismissed,  and  **that  said  certificates  be  allow<d  as  a 
counterclaim,  defense,  and  set-off  to  the  said  bond  and  nprtgage, 
and  that  said  bond  and  mortgage  be  satisfied  and  cancelel  of  rec- 
ord, and  that  the  defendants  may  have  such  other  or  furf Jer  relief, 
or  both,  in  the  premises,  as  shall  be  just  and  equitable." 

Upon  these  controlling  facts,  it  was  improper  to  aw^rd  the  re- 
spondents, or  either  of  them,  an  affirmative  judgment  Against  the 
plaintiff  for  the  amount  in  whole  or  part,  of  said  certifi^tes,  and  to 
adjudge  that  said  bond  and  mortgage  were  satisfied  af  to  both  de- 
fendants. 

We  shall  hold  that  it  was  proper  for  the  resprndent  Joseph 
Damon  to  offset  any  indebtedness  due  from  plaintiff  s  assignor 
upon  the  certificates  held  by  him  against  any  clain  which  might 
be  made  against  him  in  this  action.  Newell  v.  S?nions,  22  Barb. 
647;  Briggs  v.  Briggs,  20  Barb.  447;  Hunt  v.  Clapman,  51  N.  Y. 
155;  Bathgate  v.  Haskin,  59  N.  Y.  538;  Messenger  v.  Buffalo,  21 
N.  Y.  196. 

The  only  claim  made  by  plaintiff  which  co'ld  affect  him  per- 
sonally was  one  for  a  judgment  for  deficiency  ircase  the  mortgaged 
premises  failed  to  satisfy  plaintiff's  claim,  or  the  wife,  Phebe 
Damon,  was  the  sole  owner  of  the  premises.  After  a  consideration 
of  the  respondents'  argument,  we  are  unablf  to  discover  any  prin- 
ciple which,  upon  the  evidence,  warranted  an  affirmative  money 
judgment  against  plaintiff  in  favor  of  the  h>lder  of  the  certificates, 
or  justified,  in  favor  of  the  wife,  the  applcation  of  any  indebted- 
ness due  upon  said  certificates  to  the  <ancellation  of  the  mort- 
gage; she  having  no  ownership  or  interest  in  said  certificates.  Re- 
spondents upon  the  trial  vigorously  atacked  the  honesty  of  the 
transfer  by  the  original  mortgagee  and  maker  of  said  certificates 
to  the  present  plaintiff  of  said  bond  and  mortgige.  But  it  is  well 
settled  that  for  the  purposes  of  this  action  it  was  sufficient  if  plain- 
tiff obtained  a  title  to  said  bonds  and  mortgage,  'Otlid  and  legal  upon 
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its  face,  which  would  protect  the  mortgagors,  upon  payment,  from 
any  other  claim  by  the  assignor.  Nor  is  it  possible  for  respondents 
in  this  action,  as  it  is  presented  to  us,  to  avail  themselves  of  any 
fraud  as  against  creditors  which  may  have  infected  the  transfer  from 
the  original  mortgagor  to  the  present  plaintiff. 

It  is,  however,  urged  that  this  judgment  is  authorized  by  the  con- 
■dition  of  the  pleadings ;  that  respondents  by  their  answer  set  forth 
a  counterclaim,  and  demanded  judgment  thereon,  such  as  has  been 
allowed  to  them ;  arid  that  plaintiff,  by  failing  to  reply  thereto,  legal- 
ly conceded  the  validity  of  their  daim.  This,  of  course,  raises  the 
question  whether  defendants  did  fairly  and  intelligently  set  forth 
a  counterclaim  upon  which  an  affirmative  judgment  was  demanded, 
and  thereby  impose  upon  the  plaintiff  the  necessity  of  interposing 
a  reply.  We  do  not  think  that  they  did  this.  While  the  prayer  for 
judgment  in  their  answer  does  use  the  word  "counterclaim,"  it 
also  asks  that  said  certificates  be  allowed  as  a  "defense  and  set-off" 
to  the  bond  and  mortgage ;  and  there  is,  in  terms  at  least,  no  de- 
mand for  any  judgment  other  than  that  said  instruments  be  ad- 
judged to  be  canceled  and  satisfied.  In  like  manner,  while  upon 
the  trial  the  word  "counterclaim"  was  used  from  time  to  time  by 
the  counsel,  a  fair  interpretation  of  all  that  was  said  indicates  an 
understanding  upon  the  part  of  counsel  that  the  certificates  were 
being  urged  as  a  set-off  and  defense  to  the  bond  and  mortgage, 
rather  than  as  a  basis  for  an  affirmative  money  judgment.  As  we 
have  already  seen,  defendants  were  not  legally  entitled  to  utilize 
said  certificates  as  a  basis  for  any  such  affirmative  judgment  as  has 
been  secured ;  and,  this  being  so,  we  think  it  would  be  an  unreason- 
able construction  of  their  answer  to  hold  that  it  indicated  that  they 
were  seeking,  and  that  plaintiff's  counsel  understood  that  they  were 
seeking,  an  affirmative  judgment,  which  required  a  reply.  Further 
than  this,  the  holder  of  the  certificates  was  not  conclusively  enti- 
tled to  payment,  or  allowance  of  the  full  face  value  thereof.  By 
the  terms  thereof,  he  was  entitled  to  his  proportion  of  what  was 
called  the  "Sustentation  Fund,"  and  such  evidence  as  has  been  pro- 
duced upon  this  subject  indicated  that  such  proportion  upon  the 
certificates  held  by  him  would  be  very  much  less  than  the  amount 
allowed. 

The  judgment  appealed  from  should  be  reversed,  and  a  new 
trial  granted. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  event,  upon  questions  of  law  only,  the  facts  having  been 
examined,  and  no  error  found  therein.  All  concur;  STOVER,  J., 
in  result. 
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LANE  T.  NEW  YORK  CENT.  &  H.  B.  R.  00. 
(Supreme  Court,  Appellate  Dlylslon,  Fourth  Department    July  6»  1905.) 

1.  Servant's  Injuries— Nxglioencb— Question  fob  Jubt. 

In  an  action  for  injuries  to  a  servant  while  cleaning  out  the  ash  pan 
of  a  locomotive,  owing  to  the  engine  being  moved  without  warning,  held 
that  the  question  whether  defendant  ought  to  have  apprehended  that  an 
engine  might  be  put  in  motion  under  the  circumstances,  unless  there  was 
some  rule  to  prevent  it,  was  one  for  the  Jury. 

2.  Same— Care  Required  of  Defendant. 

Defendant  had  not  protected  plaintiff  from  being  Injured  by  the  fact 
that  he  was  supplied  with  a  lantern  which — it  being  in  the  nighttime — 
was  placed  by  the  side  of  the  engine  while  he  was  under  it ;  it  appearing 
that  it  was  an  ordinary  white  light,  and  that  there  was  no  rule  or  practice 
which  made  it  a  warning,  and  that  other  employes,  with  similar  lights,, 
were  accustomed  to  leave  them  in  various  places. 

8.  Same— Protection  of  Sebvant^Rules. 

The  fact  that  engineers  were  required  by  rule  to  see  that  the  engine 
was  in  good  working  wder,  and  furnished  with  necessary  stores  and  sup- 
plies and  a  full  set  of  signals,  did  not  show  a  protection  of  plaintiff,  on 
the  theory  that  an  engineer  complying  with  the  rule  would  have  beeor 
compelled  to  walk  around  his  engine,  which  would  have  led  to  the  dis- 
covery of  plaintiff's  situation. 

4.  Samic— Contbibutoby  Nboligenob--Que8tion  fob  Juby. 

In  an  action  for  injuries  to  a  servant,  owing  to  the  moving  of  a  loco- 
motive while  he  was  beneath  it,  cleaning  out  the  ash  pan,  the  question 
whether  plaintiff  understood  that  defendant  had  not  prescribed  any  rules 
to  prevent  the  carelessness  of  servants  in  moving  an  engine,  and  contin- 
ued to  work  with  such  knowledge,  was  for  the  Jury. 

5.  SA3C1&— Assumption  of  Risk. 

A  servant  who  had  been  employed  for  years  in  cleaning  out  the  ash 
pans  of  locomotives,  which  necessitated  his  going  beneath  them,  assumed 
the  risk  that,  in  the  absence  of  rules  or  regulations,  some  employ^  might 
carelessly  set  an  engine  in  motion  while  he  was  under  it 

Williams  and  Stover,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  Jefferson  County. 

Action  by  Frank  Lane  against  the  New  York  Central  &  Hudson 
River  Railroad  Company.  From  a  judgment  in  favor  of  defendant^ 
plaintiff  appeals.    Reversed. 

See  86  N.  Y.  Supp.  947. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS^ 
HISCOCK,  and  STOVER,  JJ. 

N.  F.  Breen,  for  appellant. 
Henry  Purcell,  for  respondent. 

HISCOCK,  J.  While  the  plaintiff  was  in  the  employ  of  defend- 
ant, in  December,  1900,  and  engaged,  at  night,  under  one  of  its 
locomotives,  in  hoeing  out  the  ash  pan  thereof,  somebody  improper- 
ly started  the  locomotive,  and  caused  serious  injuries  to  him.  He 
seeks  to  maintain  this  action  upon  the  ground  that  defendant  was 
guilty  of  negligence  in  not  prescribing  some  rule  which  would  have 
prevented  the  locomotive  from  being  put  in  motion  while  he  was  at 
work  under  it*    The  case  once  before  has  been  in  this  court  upon 
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an  appeal  by  the  defendant  from  a  judgment  which  had  been  ob- 
tained against  it,  and  which  judgment  we  reversed  upon  the  g^rounds 
that  improper  evidence  had  been  received  as  to  the  necessity  of 
rules,  and  that  the  trial  judge  had  committed  error  in  his  charge  or 
refusal  to  charge  in  connection  therewith.  A  majority  of  this  court 
did  not  express  any  opinion  upon  the  merits  of  the  action.  In  our 
opinion,  the  present  appeal  is  well  taken,  and  the  judgment  must 
be  reversed. 

It  is  not  claimed  that  the  facts  were  materially  changed  upon  the 
second  trial,  and  they  are  so  familiar  that  we  may  content  ourselves 
with  a  brief  and  general  statement  of  them :  Defendant  had  a  speci- 
fied track  at  Watertown,  upon  which  it  was  accustomed  to  place 
engines  for  the  purpose  of  cleaning  out  their  ash  pans.  There  was 
no  pit  in  this  track,  as  in  similar  tracks  at  other  places.  Plaintiff 
had  been  engaged  in  this  and  other  work  for  the  defendant  for  sev- 
eral years.  The  custom  was  for  him  to  go  with  a  hostler  to  an  en- 
gine, and  after  the  latter  had  shaken  down  the  fire  the  plaintiff 
would  hoe  out  the  pan.  Upon  occasions  (and  this  was  so  upon 
the  night  in  question)  in  the  neighborhood  of  30  engines  would  be 
thus  shaken  down  and  cleaned  out  during  the  night.  The  hostler 
would  ordinarily  or  frequently  finish  his  work  before  the  "hoer" 
had  finished  his,  and  would  then  go  to  some  other  engine  or  place, 
leaving  the  latter  at  work  under  the  engine  and  alone.  Different 
persons — sometimes  the  hostler,  sometimes  the  fireman,  sometimes 
an  engineer,  and  sometimes  a  strange  crew — ^would  come  into  the 
yard  and  take  away  one  of  these  engines.  Upon  the  occasion  in- 
volved, while  plaintiff  was  at  work  under  the  engine,  the  hostler 
left  it,  and  a  crew  came  into  the  yard,  took  possession  of  the  engine, 
and  set  it  in  motion.  A  number  of  similar  mistakes  in  improperly 
putting  an  engine  in  motion  had  happened  before  this  one,  but  there 
is  no  testimony  to  show  that  plaintiff  had  heard  of  any  of  these  ac- 
cidents, and  his  own  testimony  negatives  that  idea. 

Common  observation  and  foresight,  as  well  as  actual  experience, 
indicated  that,  in  the  absence  of  any  precautions  to  prevent  it,  such 
an  accident  as  overtook  the  plaintiff  might  happen.  In  view  of  the 
large  number  of  engines  which  were  cleaned  nightly  in  defendant's 
yard,  and  in  view  of  the  number  of  different  persons  who  were  ac- 
customed to  come  there  and  set  them  in  motion,  a  jury  might  say 
that  defendant,  in  the  exercise  of  reasonable  care,  ought  to  have 
apprehended  that  some  engine  was  liable  to  be  put  in  motion  while 
the  man  was  at  work  thereunder,  unless  there  was  some  rule  to 
prevent  it.  This  certainly  might  be  said  by  a  jury  in  view  of  what 
had  already  happened  at  the  time  the  plaintiff  was  injured.  In  De-  • 
voe  V.  N.  Y.  C.  &  H.  R.  R.  Co.,  174  N.  Y.  1,  66  N.  E.  568,  it  was  said :  ' 

"When  the  business  of  a  master  is  such  that  the  safety  of  one  servant  de- 
pends upon  the  way  in  which  other  servants  do  their  work,  it  is  his  duty  to 
make,  promulgate,  and  enforce  reasonable  and  sufficient  rules  for  the  protect 
tlon  of  the  servant  exposed  to  danger.  ♦  ♦  ♦  The  duty  of  a  master  in 
making  rules  is  measured  by  the  law  of  ordinary  diligence.  That  law  varies 
with  the  situation,  for  what  would  be  ordinary  diligence  under  one  set  of 
facts  would  be  negligence  in  another.  If,  however,  under  the  circumstances 
of  a  particular  case,  the  master  has  met  the  obligation  of  ordinary  diligence 
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in  making  and  enforcing  a  rule,  be  is  firee  from  liability,  even  If  some  otker 
rule  bad  been  safer  and  better.  The  law  requires  bim  lo  make  and  promul- 
gate reasonably  safe  and  proper  rules,  and  if  be  does  so  be  is  not  liable,  even 
if  be  migbt  bare  made  safer  and  more  effective  rules.  If  a  rule  Is  actually 
made,  the  question  still  remains  whether  it  Is  proper  and  sufficient  under  the 
circumstancea,  for  due  diUgence  is  not  satlsfled  by  an  insufficient  and  inade- 
quate rule." 

It  is  urged  that  any  obligation  resting  upon  defendant  to  thus  pro- 
tect plaintiff  from  being  injured  while  at  work  had  been  met. 

First,  our  attention  is  called  to  the  fact  that  he  was  supplied  with 
a  lantern,  which  was  placed  by  the  side  of  the  engine  while  he  was 
at  work  thereunder,  and  which,  it  is  said,  ought  to  have  been  a 
sufficient  notice  to  the  man  who  put  the  engine  in  motion  that  some- 
body was  at  work  there.  It  appears  in  answer  to  this  contention, 
however,  that  the  light  with  which  plaintiff  was  supplied  was  an 
ordinary  white  light,  for  simple  illuminating  purposes,  and  that 
there  was  no  rule  or  practice  which  made  it  a  warning  as  it  sat  be- 
side the  engine,  but  that  other  employes,  furnished  with  like  lights, 
were  accustomed  to  leaye  them  upon  the  ground  in  various  places 
throughout  the  yard,  where  they  gave  no  indication  such  as  would 
be  applicable  to  this  case. 

Secondly,  it  is  said  that  there  was  a  practice  upon  the  part  of  the 
engineers  to  ring  the  bell  upon  an  engine  before  starting  it,  and 
that,  if  that  had  been  done,  plaintiff  would  have  heard  it,  and  es- 
caped injury.  Without  discussing  whether  the  ringing  of  the  bell 
would  have  given  him  time  to  escape  from  under  the  engine,  it  is 
sufficient  to  say  that  the  evidence  indicates  that  this  practice  was 
not  followed  in  the  yards. 

Finally,  our  attention  is  called  to  a  written  rule  which  it  is  claimed 
governed  this  case.  This  rule  reads  that  enginemen  "must  report 
for  duty  at  the  appointed  time ;  see  that  the  engine  is  in  good  work- 
ing order  and  furnished  with  necessary  stores  and  supplies  and  a 
full  set  of  signals";  and  counsel  reasons  that,  if  the  engineer  had 
done  this,  he  would  have  been  compelled  to  walk  around  his  en- 
gine, and  this  would  have  led  him  to  the  discovery  of  plaintiff. 
This  reasoning  as  to  what  might  have  happened  if  the  engineer  had 
done  what  it  is  assumed  he  did  not  do  is  somewhat  speculative,  at 
least.  But  we  think  it  quite  clear  that  this  rule  related  simply  to  an 
examination  of  the  working  condition  of  the  engine,  and  that  it 
cannot  be  cited  as  a  discharge  of  defendant's  duty  to  protect  plain- 
tiff because  perhaps  its  full  observance  indirectly  and  incidentally 
might  have  accomplished  that  result.  It  seems  manifest  that  the 
authority  of  a  rule  and  its  binding  effect  upon  a  large  number  of 
employes  must  depend  in  part  upon  an  understanding  of  the  par- 
ticular object  for  which  it  is  prescribed,  and  of  the  dangers  which 
may  ensue  from  its  disobedience.  It  is  quite  a  general  principle, 
in  passing  upon  the  negligence  or  misconduct  of  a  man,  that  he  is 
only  to  be  charged  with  the  natural  consequences  of  his  act.  A 
servant  who  understood  that  the  object  sought  by  a  rule  was  of 
comparatively  insignificant  consequence  very  naturally  might  be 
less  conscientious  in  his  obedience  than  he  would  be  if  serious  re- 
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suits  might  be  apprehended  from  his  failure  to  obey.  In  this  par- 
ticular case  an  employ^  might  forget  or  willfully  disobey  the  re- 
quirement for  the  examination  of  the  working  condition  of  the 
engine,  who  would  do  neither  of  these  things  in  the  presence  of  a 
rule  whiclt  fairly  and  directly  apprised  him  that  there  was  liable 
to  be  at  work  under  the  engine  another  employe,  whose  safety  must 
be  guarded  before  putting  the  machinery  in  motion.  So,  too,  such 
a  compliance  with  the  rule  quoted  as  would  subserve  the  end  of 
insuring  the  proper  working  condition  of  the  locomotive  would  not 
at  all  meet  the  necessity  of  protecting  plaintiff.  An  engineer  might 
reasonably  prefer  some  other  spot  in  the  yard  for  his  examination. 
There  would  be  no  objection  to  this  so  far  as  the  real  purpose  of 
the  rule  was  concerned,  but  such  slight  movement  would  be  suffi- 
cient to  destroy  any  benefit  of  protection  to  plaintiff.  So  we  think 
that  the  language  employed  was  not  designed,  and  cannot  be  so 
extended  in  construction  and  application  as,  to  include  the  situa- 
tion presented  by  this  accident. 

Lastly,  the  counsel  for  the  appellant  argues  that,  even  if  the  de- 
fendant was  guilty  of  negligence  in  omitting  to  prescribe  regula- 
tions for  the  protection  of  plaintiff,  the  latter  knew  or  ought  to  have 
known  of  this  omission,  and  therefore  assumed  the  risks  resulting 
therefrom.  And  the  trial  justice,  in  misapprehension  of  what  this 
court  held  and  said  upon  the  former  appeal,  granted  the  motion 
for  a  nonsuit  not  only  upon  the  ground  that  the  business  was  not 
one  which  required  the  promulgation  of  rules  for  the  safety  of  the 
Employes,  but  for  the  further  reason  that  plaintiff  "assumed  the 
risku"  Of  course,  plaintiff  by  reason  of  his  long  experience,  did 
assume  the  obvious  risks  of  his  employment,  and  the  dangers 
which  were  naturally  and  necessarily  incidental  thereto.  We  may 
concede  that  amongst  these  he  took  the  chance  that,  in  the  absence 
of  rules  or  regulations  to  prevent  it,  some  employe  might  be  care- 
less and  set  an  engine  in  motion  while  he  was  at  work  under  it. 
But  the  precise  question  is  whether  we  can  say,  as  matter  of  law, 
that  he  understood  that  defendant  had  not  prescribed  any  rules 
or  regulations  to  prevent  or  minimize  the  carelessness  of  em- 
ployes, and  continued  to  work  with  this  knowledge,  and  under  the 
assumption  of  the  perils  which  flowed  therefrom.  The  case  of 
Dowd,  as  Adm'x,  etc.,  v.  N.  Y.,  etc.,  R.  Co.,  170  N.  Y.  459,  63  N.  E. 
541,  finally  and  explicitly  established  the  doctrine  that  the  as- 
sumption of  risks  by  an  employe,  and  the  waiver  of  any  right  of 
action  against  the  employer  on  account  thereof,  rests  upon  im- 
plied contract,  and  is  entirely  distinct  in  principle  from  the  doc- 
trine of  contributory  negligence;  that  the  burden  rests  upon  the 
employer  of  establishing  knowledge  and  understanding  by  the  em- 
ploye of  the  risk,  and  the  resulting  assumption  of  its  dangers  by 
continuance  in  employment.  As  bearing  upon  the  precise  issue 
whether  plaintiff  had  knowledge  of  the  lack  of  rules  or  system  un- 
der which  he  worked,  we  have  his  direct  and  positive  testimony 
that  he  did  not  know  that  the  employer  had  taken  no  precautions 
H^'  rules  to  prevent  such  carelessness  of  an  employe  as  resulted  in 
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his  injury.  We  are  asked,  however,  to  say  as  matter  of  law,  that 
this  evidence  may  be  disregarded,  and  that  we  must  believe  that 
plaintiff,  from  the  length  of  his  employment,  necessarily  did  know 
that  no  rules  had  been  adopted.  We  do  not  think  we  can  do  this. 
The  knowledge  whether  adequate  instructions  had  or  had  not 
been  given  to  the  people  who  came  down  in  the  yard  to  take  engines 
would  not  necessarily  come  to  plaintiff.  He  knew  by  experience 
that  the  hostler  was  liable  to  leave  the  locomotive  while  he  was 
still  at  work  under  it,  but  it  did  not  follow  from  this  that  he  knew 
that  the  defendant  had  never,  either  by  printed  rules,  verbal  in- 
structions, or  practice,  notified  the  engineer  who  came  into  the 
yard  that  he  must  examine  to  see  whether  anybody  was  at  work 
under  it.  Apparently  defendant's  yard  at  Watertown  was  a  large 
one,  with  many  employes  and  a  large  amount  of  work;  and  it 
might  very  well  happen  that  the  plaintiff,  working  in  one  grade  of 
employment,  would  not  understand  the  duties  and  instructions  of 
an  engineer,  working  in  another  one.  It  is  somewhat  instructive, 
as  bearing  upon  this  question,  that  the  learned  counsel  for  the  ap- 
pellant, after  hearing  and  studying  all  of  the  evidence  which  has 
been  carefully  gathered  upon  this  subject,  insists  that  there  was  a 
printed  rule  and  a  practical  custom  which  applied  to  the  situation 
presented  in  this  case,  and  which  required  the  engineer,  before 
starting  the  engine,  either  to  give  a  signal  by  whistle,  or  to  make 
in  examniation  which  would  have  disclosed  plaintiff's  whereabouts. 
We  have  found  it  proper  to  give  careful  consideration  to  the  argu- 
ment which  he  has  made,  before  deciding  that  he  was  wrong;  and 
we  do  not  think  that  we  should  hold  that  plaintiff,  employed  in  a 
very  subordinate  capacity,  was  bound  to  know,  as  matter  ol  law, 
that  there  was  no  basis  for  the  claim  now  made  in  this  respect. 

Without  passing  upon  any  of  the  other  questions  raised,  we 
think  that  the  judgment  should  be  reversed. 

Judgment  reversed  and  a  new  trial  granted,  with  costs  to  appel- 
lant to  abide  event.  All  concur,  except  WILLIAMS  and  STOVER, 
JJ.,  who  dissent. 
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SAUNDERS  ▼.  POST-STANDARD  PUB.  CO. 
(Supreme  Court,  Appellate  Division,  Fourth  Department    July  6,  1905.) 

1.  Libel— Publication  AcrioNABLE  Per  Sb— Cbuei.tt  to  Animals. 

Published  statements  that  an  owner  of  Injured  cattle  had  hitched  a 
team  to  them  and  drag8;ed  them  some  distance,  "breaking  bones  not  al- 
ready broken,"  and  had  left  them  in  a  dying  condition  for  some  time,  un- 
til they  were  killed  by  an  officer  of  the  Society  for  the  Prevention  of 
Cruelty  to  Animals,  were  libelous  per  se. 

[Ed.  Note.— For  cases  in  point,  see  vol.  32,  Cent.  Dig.  Libel  and  Slander, 

2.  Same— Justification— Instructions. 

In  an  action  for  libel,  in  which  the  publication  contained  two  separate 
libelous  charges,  the  court  charged  that  the  Justification  must  be  as 
broad  as  the  charge,  and  that  in  order  to  be  complete  it  must  allege  the 
truth  of  all  the  matters  published.  The  court  further  instructed  with 
reference  to  one  of  the  libelous  charges  separately,  and,  in  answer  to 
a  request  to  instruct  that  defendant  might  prove  the  truth  of  one  of  the 
charges  without  proving  the  other,  stated  that  he  had  already  told  the 
jury  that  Held,  that  it  was  not  error  to  instruct  that  the  defendant,  in 
order  to  Justify,  must  prove  the  entire  charge  to  be  true. 

8.  Same— Chabacter  of  Plaintiff— Evidence. 

In  an  action  for  libel,  plaintiff  was  entitled  to  show  that  he  had  been 
a  member  of  the  Legislature,  trustee  of  a  church,  director  of  a  bank, 
and  held  other  responsible  positions. 

[Ed.  Note. — For  cases  in  point,  see  vol.  82,  Cent  Dig.  Libel  and  Slander, 
H  256,  802,  814,  324.] 

4L  Same— Punitive  Damages. 

In  an  action  for  libel,  punitive  damages  may  be  awarded,  though  there 
Is  no  proof  of  express  malice. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  87,  Cent.  Dig.  Libel  and  Slander, 
H  350,  351.] 

Appeal  from  Trial  Term,  Onondaga  County. 

Action  by  Franklin  P.  Saunders  against  the  Post-Standard  Pub- 
lishing Company.  From  a  judgment  for  plaintiff,  and  from  an  or- 
der denying  a  motion  for  a  new  trial,  defendant  appeals.     Affirmed. 

See  76  N.  Y.  Supp.  1. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
and  STOVER,  JJ. 

Ceylon  H.  Lewis,  for  appellant. 

Thomas  H.  Dowd,  for  respondent 

SPRING,  J.  On  the  12th  day  of  December,  1902,  a  herd  of  cat- 
tle owned  by  the  plaintiff  was  run  into  by  a  train  on  the  Delaware, 
Lackawanna  &  Western  Railroad  at  Dunlap's  Crossing,  in  Onon- 
daga county,  and  one  was  killed,  and  two  injured.  The  appellant 
was  the  publisher  of  the  Post-Standard  newspaper,  and  its  issue  of 
the  morning  following  the  accident  contained  the  alleged  account  of 
the  transaction  which  gave  rise  to  this  action  for  libel.  There,  were 
two  specific  offenses  charged  against  the  plaintiff.  The  first  and 
perhaps  the  gravest  was  that  Saunders  had  hitched  a  pair  of  horses 
to  these  two  injured  cows,  "and  dragged  them  along  the  track  about 
600  feet,  breaking  bones  that  had  not  already  been  broken."    The 
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second  is  that  these  "animals  were  left  in  a  dying  condition  until 
late  in  the  afternoon,**  when  they  were  killed  by  the  superintendent 
of  the  Society  for  the  PrcvcntJk>n  of  Cruelty  to  Animals.  Each  of 
these  statements  was  libelous  per  se.  Triggs  v.  Sun  Printing  & 
Publishing  Association,  179  N.  Y.  144,  71  N.  E.  739,  66  L.  R.  A. 
612;  Morrison  v., Smith,  177  N.  Y.  366,  69  N.  E.  725;  Pen.  Code, 
§§  656,  656.  And  unless  the  defendant  was  able  to  sustaiB  their 
truthfulness,  it  was  liable  in  damages  to  some  extent  to  the  plain- 
tiff. Saunders  was  not  present  when  the  train  collided  with  his 
cattle.  He  had  engaged  one  Fairbanks  to  meet  the  herd  at  this 
crossing  and  unload  them,  which  Fairbanks  did;  taking  his  own 
men  to  assist  him.  One  of  the  cows  was  seriously  injur^  and  un- 
able to  walk,  and  was  lying  on  the  railroad  track,  and  was  drawn 
off  by  one  of  these  men.  Ihe  plaintiff  had  nothing  to  do  with  this 
affair,  and  was  not  cognizant  of  it.  As  to  this  charge,  therefore, 
there  was  no  defense  or  justification  interposed  or  proven.  The 
plaintiff  was  notified  of  the  accident,  and  reached  the  crossing  about 
two  hours  after  it  occurred.  The  cow  which  had  been  taken  off 
the  track  was  lying  on  the  ground.  The  plaintiff  testified  that  she 
was  lying  naturally,  without  any  indication  of  pain,  and  he  made 
no  examination  of  her  injuries.  He  and  the  local  agent  erf  the  rail- 
road company  had  a  dispute  over  the  ownership  of  this  cow  and 
the  one  which  had  been  killed.  The  plaintiff  contended  that  the 
company  must  look  after  them,  which  the  agent  refused  to  do,  and 
the  plaintiff  shortly  aftfer  drove  away.  The  defendant,  in  its  an- 
swer, set  forth  certain  facts  in  justification  of  its  statement  that  the 
plaintiff  had  abandoned  these  cows  in  "a  dying  condition."  There 
was  a  question  of  fact  as  to  the  pith  of  this  accusation,  and  it  was 
submitted  to  the  jury. 

The  trial  judge  instructed  the  jury  in  a  very  fair  and  compre- 
hensive charge.  The  appellant,  however,  contends  that  there  are 
certain  errors  which  call  for  a  reversal  of  the  judgment.  The  court, 
at  the  request  of  the  counsel  for  the  plaintiff,  instructed  the  jury: 

**The  defendant,  in  order  to  Justify  the  publication  ot  plaintiff^  Exhibit  1, 
the  alleged  libel,  muat  prove  the  entire  charge  to  be  true;  and,  in  case  the 
defendant  fails  to  prove  the  truth  of  the  entire  publication,  then  there  is  no 
justification  thereof." 

The  appellant's  counsel  excepted  to  this  instruction,  and  claims 
it  is  reversible  error.  The  point  urged  is  that  the  publication  con- 
tains two  distinct,  divisible  statements,  each  of  which  is  libelous 
per  se;  that  as  to  the  one  no  justification  had  been  attempted,  while 
as  to  the  other  the  defendant,  in  a  substantial  degree,  had  given  evi- 
dence in  vindication  of  its  truthfulness,  and,  if  the  jury  were  satis- 
fied the  defendant  had  fairly  proved  there  was  no  falsity  as  to  this 
particular  charge,  then  as  to  it  no  recovery  should  be  had,  even 
though  liable  by  reason  of  the  other  accusation.  The  rule  of  law 
suggested  seems  to  be  the  proper  one.  Lanpher  v.  Clark,  149  -N.  Y. 
472,  44  N.  E.  182 ;  Holmes  v.  Jones,  121  N.  Y.  461-469,  24  N.  E.  701 ; 
Stock  V.  Kecle,  86  App.  Div.  136,  83  N.  Y.  Supp.  133.  We  think, 
however,  the  counsel  misapprehends  the  scope  of  the  instruction. 
Its  purport  was  that,  even  though  there  had  been  a  justification  as 
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to  one  of  the  separate  statements,  that  was  not  a  complete  answer 
to  the  crrtpre  article  published.  In  order  to  relieve  the  defendant 
from  liability,  the  jirstification  must  go  to  the  whole  publication,  or 
it  is  no  justification  to  the  statement  in  its  entirety.  The  court  was 
not  considering  the  effect  of  the  justification  as  to  the  especial  sub- 
ject to  which  it  applied,  but  as  to  its  bearing  upon  the  whole  arti- 
cle. Nor  was  his  attention  called  to  the  principle  which  the  appel- 
lant now  urges.    The  court,  in  its  main  charge,  had  stated : 

"The  rule  is  that  the  Justlflcatian  must  be  as  broad  as  the  charge,  and 
that,  in  order  that  it  shall  be  complete,  be  must  allege  the  trath  of  all  of  the 
Dnatters  which  be  has  published,  and  prove  tbemr  in  order  to  make  out  a  com- 
plete defe»e." 

In  response  to  the  request  the  court  reiterated  this  rule.  That 
the  trial  court  had  a  yery  clear  conception  of  the  rule  that  a  justi- 
fication may  be  made  to  a  separate  averment  is  further  illustrated, 
for  in  his  principal  charge  he  bad  analyzed  the  testimony  pertaining 
to  the  alleged  abandonment  of  the  cow  dragged  from  the  track; 
comparing  it  with  the  published  article,  and  prefacing  his  discussion 
with  a  statement  as  to  the  section  of  the  Penal  Code  which  consti- 
tuted such  an  offense  a  misdemeanor.  It  is  to  be  noted,  also,  he 
was  requested  by  the  defendant's  counsel  to  charge : 

"If  those  arerments  are  divisible;  tbat  is,  there  is  one  a?ermeiit  that  be 
bitched  the  horses  to  the  animal  and  dragged  it,  and  another  averment  that 
be  left  the  cow  there  throu^  the  day,  safferijig —  ThoBe  being  divisible 
averments,  1  ask  your  honor  to  instruct  the  jury  that  we  may  prove  the 
truth  of  one  of  those  charges,  alUiough  we  do  not  prove  the  truth  of  the 
other." 

In  reply  the  court  added,  '1  have  already  told  them  that,  I  think," 
which  apparently  was  satisfactory  to  the  counsel.  Before  this,  at 
the  request  of  the  counsel  for  the  defendant,  the  court  charged  that,, 
if  the  plaintiff  left  this  cow  to  die  in  the  street,  "he  was  guilty  of  a 
misdemeanor — an  offense  known  as  'cruelty  to  animals/  "  We  are 
satisfied  that  the  charge  made  by  the  court,  already  adverted  to, 
and  now  complained  of,  was  correct,  and  that  the  proposition  urged 
by  the  counsel  was  fairly  before  the  jury. 

Upon  the  trial,  and  over  the  objection  of  the  defendant,  the  plain- 
tiff proved  that  he  had  been  the  supervisor  of  his  town,  a  member 
of  the  State  Legislature,  trustee  of  the  Methodist  Episcopal  Church, 
director  of  a  bank,  and  had  held  other  positions,  indicating  he  was 
a  man  of  standing  and  prominence  in  the  community  in  which  he 
lived.  This  evidence  was  competent,  as  showing  "the  circumstances 
surrounding  the  plaintiff*,  and  as  bearing  upon  the  hurtful  tendency 
of  the  libel,  and  the  general  damage  to  which  he  was  exposed." 
Morey  v.  M.  J.  Association,  123  N.  Y.  207,  210,  25  N.  E.  161,  9  L. 
R.  A.  G21,  20  Am.  St.  Rep.  7a0;  Parrish  v.  Sun  Publishing  Co.,  6 
App.  Div.  585,  39  N.  Y.  Supp.  540. 

The  trial  judge  permitted  the  jury,  in  its  discretion,  to  award  pun- 
itive damages  against  the  defendant.  There  was  no  proof  of  actual 
malice.  The  defendant  obtained  its  information  from  the  ofiicer 
who  killed  the  cow  injured.  This  was  one  of  its  ordinary  channels 
for  procuring  news,  and  no  question  had  theretofore  been  suggested . 
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as  to  its  accuracy.  The  defendant's  managers  did  not  know  the 
plaintiff,  and  they  had  no  pique  or  spite  against  him.  In  view  of 
these  facts,  it  is  claimed  that  the  jury  should  not  have  been  allowed 
to  give  exemplary  damages,  and  also  that  the  recovery  of  $500  is 
excessive.  Proof  of  express  malice  is  not  necessary,  to  permit  the 
jury  to  pass  upon  the  question  of  punitive  damages.  Proof  of  the 
falsity  of  the  article  published  is  sufficient.  The  rule  applicable  was 
thus  summarized  in  Crane  v.  Bennett,  177  N.  Y.  106,  at  page  116,  69 
N.  E.  274,  at  page  277  (101  Am.  St.  Rep.  722) : 

"The  general  rule  is  that,  in  an  action  for  libel,  proof  by  the  plaintiff  tid- 
ing to  establish  the  falsity  of  the  alleged  libelous  publication  is  eridence  of 
malice,  and,  if  such  evidence  is  introduced,  a  question  for  the  jury  is  pre- 
sented— whether  the  malice  is  of  such  a  character  as  to  call  for  punitive 
damages — ^and  that  question  is  not  to  be  withdrawn  from  them  because  the 
defendant  gives  evidence  which  tends  to  show  that  there  was  no  actual  mal- 
ice." 

If  the  article  was  recklessly  or  carelessly  published,  punitive  dam- 
ages might  properly  be  awarded.  Smith  v.  Matthews,  162  N.  Y. 
162-158,  46  N.  E.  164.  Whether  the  defendant  should  have  made 
further  investigation  before  charging  the  plaintiif,  a  reputable  citi- 
zen, with  misdemeanors,  was  for  the  jury  to  determine,  and  the 
decision  of  that  question  may  have  been  potential  in  allowing  or  dis- 
allowing damages  beyond  the  actual  loss  sustained  by  the  plaintiff. 
We  cannot,  under  the  circumstances,  conclude  that  the  recovery  is 
excessive.  In  this  class  of  cases  the  damages  are  peculiarly  within 
the  province  of  the  jury.  The  gravity  of  the  publication,  the  ex- 
tent of  its  circulation,^  the  standing  of  the  person  of  whom  the  li- 
belous article  is  published,  and  the  manner  the  information  was  ac- 
quired, all  enter  into  the  question  of  damages ;  and,  unless  it  is  ap- 
parent that  the  jury  have  gone  astray,  the  amount  of  the  verdict 
ought  not  to  be  interfered  with. 

The  judgment  should  be  affirmed,  with  costs. 

Judgment  affirmed,  with  costs.    All  concur. 


(J 05  App.  Div.  197.) 

PEOPLE  ex  rel.  WILLIAMS  et  al.  v.  BOARD  OF  CANVASSERS  OF  ESSEX 

COUNTy. 

(Supreme  Court,  Appellate  Division,  Third  Department    May  3,  1905.) 

1.  Elections— Rekoval    or    County    Skat— Ballots— Validity— Statutes— 

CONSTBUCTION. 

Election  Law,  Laws  1896,  p.  937,  c.  909,  as  amended  by  Laws  1901,  p. 
1455,  c.  598,  §  82,  provides  that  at  the  top  of  each  ballot.  Immediately 
above  the  perforated  line,  shall  be  printed  the  following  words  only:  "No- 
tice to  Electors:  For  an  affirmative  vote  on  any  question  submitted  upon 
this  ballot,  make  a  cross  X  mark  after  the  word  'Yes/  For  a  negative 
vote,  make  a  similar  mark  in  the  square  following  the  word  'No.* "  Bal- 
lots for  voting  on  the  question  of  the  removal  of  a  county  seat  contained, 
in  addition  to  the  words  quoted  as  permitted  above  the  perforated  line, 
the  wbrds:  *'Any  other  mark  than  the  cross  X  mark  used  for  the  purpose 
of  voting  on  any  erasure  made  on  this  ballot,  makes  it  void,  and  no  vote 
can  be  counted  hereon.  If  you  tear,  or  deface  or  wrongly  mark  this  ballot 
return  it  and  obtain  another.    Use  only  a  pencil  having  a  black  lead*' — 
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as  required  by  the  direct  proTlslons  of  section  81  (page  033)  to  be  printed 
on  the  stubs  of  general  ballota  Held,  that  in  view  of  the  further  provi- 
sion of  section  82  that  such  ballots  shall  comply  with  the  requirements  of 
official  ballots  for  candidates  for  public  office  in  so  far  as  applicable,  and 
as  the  added  words  were  applicable  to  and  were  required  to  be  printed 
on  official  ballots  for  office,  and  the  failure  of  the  elector  to  observe  each 
of  the  admonitions  contained  in  the  added  words  in  voting  on  the  question 
submitted  would  have  rendered  his  ballot  void,  under  rule  9,  subd.  2,  § 
110,  as  amended  by  Laws  1898,  p.  971,  c.  335,  §  7,  and  Laws  1901,  p.  1675, 
c.  654,  a  contention  that  the  ballots  were  void  because  not  in  the  form  re- 
quired by  section  82  was  untenable. 

2.  Saice 

Nor  was  the  validity  of  the  ballots  affected  by  Laws  1890,  p.  956,  c.  909, 
§  106,  providing  that  none  but  ballots  provided  in  accordance  with  the  pro- 
visions of  the  election  law  shall  be  counted ;  the  ballots  in  question  liav- 
ing  been  provided  In  accordance  with  the  provisions  of  that  law,  and  being 
official  ballots. 

3.  Same. 

The  ballots  having  been  prepared  and  furnished  by  the  county  clerk  in 
good  faith  after  consulting  with  counsel,  they  would  not  be  void,  even 
though  the  added  words  were  inadvertently  or  wrongly  used. 

4.  8AMB— When  Question  hat  be  Raised. 

Election  Law,  Laws  1896,  p.  945,  c.  909,  fi  86,  charges  the  county  clerk 
with  the  duty  of  providing  official  ballots  and  requires  him  to  have  sample 
ballots  five  days,  and  official  ballots  four  days,  before  the  election  open  to 
public  inspection,  and  provides  that  during  that  time  it  is  his  duty  to  de- 
liver a  sample  ballot  of  the  kind  to  be  voted  in  his  district  to  each  quali- 
fied elector  who  shall  apply  therefor.  Section  88  (page  047)  provides  that 
in  case  of  any  error  or  omission  in  printing  the  official  ballot  a  summary 
application  may  be  made  to  the  Supreme  Court  or  a  Justice  thereof  by  any 
elector  to  correct  such  error  or  omission,  and  authorizes  the  county  clerk 
on  his  own  motion  to  correct  without  delay  any  patent  error  in  the  ballots 
which  he  may  discover  or  which  shall  be  brought  to  his  attention,  and 
which  can  be  corrected  without  interfering  with  the  timely  distribution 
of  the  ballots.  Held  that,  with  these  provisions  in  the  statute  to  insure 
correctness  of  the  official  ballot,  complaints  as  to  the  form  of  the  ballots, 
when  raised  after  an  election,  are  too  late  to  be  available. 

6.  Same— Voting  Machines— Form  of  Voting— Validity. 

In  certain  districts  where  voting  machines  were  used,  the  questions  sub- 
mitted were  in  the  same  form  as  on  the  official  ballot,  and  neither  the  card- 
board containing  the  statement  of  the  question,  nor  the  machine,  had  on 
it  the  words  "For"  and  "Against,"  which  are  the  words  used  in  Laws  1899, 
p.  950,  c.  466,  art  7,  permitting  the  use  of  voting  machines.  Instead  of  the 
words  **For"  and  "Against,"  the  machines  had  on  them  for  voting  on  the 
question  submitted  the  words  "Yes"  and  "No,"  and  any  elector  who  desired 
to  vote  in  the  affirmative  on  the  question  turned  the  indicator  on  the  ma- 
chine to  the  word  "Yes,"  and  if  he  desired  to  vote  in  the  negative  he 
turned  it  to  the  word  "No."  There  was  but  one  question  submitted  at  the 
election,  and  there  was  no  claim  that  any  elector  was  deceived  by  the  use 
of  the  words  placed  in  the  machine,  instead  of  those  mentioned  in  the 
statute.  Held,  that  as  the  words  "Yes"  and  "No"  are  the  words  required 
by  Election  Law,  Laws  1896,  p.  987,  c.  909,  S  82,  for  questions  submit- 
ted, and  are  exact  eciuivalents  of  "For"  and  "Against"  when  used  for  the 
purpose  of  expressing  an  affirmative  or  negative  choice  on  a  question,  and 
as  the  machines  were  provided  by  the  public  officials  for  the  use  of  the 
electors  at  the  election,  a  contention  that  the  votes  cast  by  the  aid  of  the 
machines  should  not  be  counted  was  untenable. 

0.  Same— Absence  of  Tally  Sheet— Effect. 

Election  Law,  Laws  1896,  p.  938,  c.  909,  §  84,  prescribes  a  form  of  tally 
sheet,  but  the  law  nowhere  in  express  terms  requires  the  result  of  the  vote 
on  questions  submitted  to  be  entered  on  the  tally  sheets.    Held,  that  the 


Digitized  by  CjOOQ IC 


^M8  M  NEW  lORK  fiCPPLBMENT  (Sup.  Ct. 

and  128  New  York  State  Reporter 

failure  of  tbe  «lectiMi  oacen  to  file  a  taily  siieet  contalntBg  a  ataljement 
of  the  votes  cast  on  a  tvesUon  suhnittel  was  not  an  Irregularitir  affecting 
tbe  reniM  of  the  election  <m  the  QueaiAioii  aubmitted,  eepecially  as  tbe 
oflidal  tally  sbeets  faraiabecl  by  the  county  derk  bad  no  blankB  on  wbicb 
to  tally  vetes  cast  <m  tbe  ^xwestion  submitted. 

7.  Same— Sealing  Oriotnal  Statemettts  or  Cawvass— Vai^iditt. 

It  was  alleged  by  relators  that  origtnal  statements  of  canvass  from  cer- 
tain dtstricts  were  filed  with  tbe  clerk  and  delivered  to  tbe  defendant 
board,  and  wrongfully  canvassed,  In  that  they  were  not  secnrely  and  sep- 
arately spflled  with  sealing  n-ax,  as  required  by  Election  Law,  Laws  181M>. 
p.  9(55,  o.  5K)1),  §  112.  The  allegations  were  denied  by  the  answering  affi- 
davits, which  showed  that,  while  the  statements  were  not  In  every  caae 
''separately  sealed,*'  yet  In  every  case  tbey  were  "securely  sealed*'  with 
sealing  wax  when  filed  with  tbe  county  clerk,  one  having  been  sealed  in- 
closed with  the  tally  sheet,  one  with  detached  stubs  and  unvoted  ballots, 
one  with  tbe  pollbook  and  tally  riieet,  and  others  with  other  otficial  pa- 
pers used  at  the  election.  The  answering  affidavits  also  tdxnved  that  tbe 
failure  to  comply  strictly  with  the  requirements  of  tbe  statute  in  this  re- 
spect was  unintentionaL  Held,  that  as  at  most  the  failure  was  a  rnerc^ 
Irregularity,  resulting  either  from  not  fully  comprehending  tbe  statutory 
requirements,  or  from  oversight  on  the  pnrt  of  the  inspectors,  and  as  there 
was  no  claim  that  the  Irregularity  resulted  from  any  tami)ering  with  the 
returns,  or  from  any  fraud  in  connect i<Hi  with  them,  or  tiiat  the  returns 
as  canvassed  did  not  correctly  show  the  votes  oast  on  tbe  question  In  tbe 
districts  from  which  tiiey  came,  the  electors  in  those  districts  should  not 
be  disfranchised  because  of  them,  and  the  contention  tluit  th^  were 
wrongfully  canvassed  was  trntenablo. 

8.  Same— Retubns— TniE  fob  Filing. 

Under  Election  Law,  Laws  1806,  p.  905,  c.  909,  §  113.  requiring  election 
returns  to  be  filed  with  the  county  clerk  within  24  hours  after  the  comple- 
tion of  tbe  canvass,  returns  delayed  beyond  24  hours  without  any  intention 
to  violate  the  law  are  properly  canvassed  by  the  countj*  board  of  canvass- 
ers, especially  in  view  of  section  131  (page  9C8),  requiring  the  county  board 
of  canvassers  to  meet  on  the  next  Tuesday  after  an  election,  and  provid- 
ing a  way  to  secure  the  production  before  it  of  any  missing  original  state- 
ment of  canvass,  or  of  a  certified  copy  thereof,  before  It  proceeds  to  make 
Its  canvass,  and  the  absence  of  any  provision  of  the  law  rendering  tlie  re- 
turn void  because  of  delay  beyond  24  hours. 

9.  Same— Inaccurate  Statemeivt— Self-Correction. 

TNTicre  one  page  of  the  return  made  by  inspectors  of  election  stated  tbat 
the  whole  number  of  "Question  Submitted"  ballots  actually  voted  were 
**none,"  and  on  another  page  of  the  same  return  tbe  inspectors  certified  to 
176  votes  in  the  affirmative  and  1)2  in  the  negative  on  the  only  question  sub- 
mitted at  the  election,  the  return  carried  the  correction  on  its  face,  and 
was  properly  canvassed. 

10.  Same— Questions  Reviewable. 

A  question  as  to  the  legality  of  tbe  form  of  a  question  submitted  can- 
not be  raised  in  a  proceeding  instituted  under  Election  Law.  Laws  1806.  p. 
009,  c.  909,  §  133,  authorizing  the  court,  wlien  it  appears  that  any  errors 
have  occurred  in  any  statement  or  determiaatk>n  made  by  any  board  of 
county  canvassers,  or  tiiat  any  snch  board  has  failed  to  act  iu  conformity 
to  law,  to  correct  such  errors  or  perform  such  duty. 

Appeal  from  Special  Term,  Essex  County. 

Proceeding  by  the  people,  on  the  relation  of  Charles  N.  Williams 
and  others,  against  the  board  of  canvassers  of  the  county  of  Es- 
sex. From  an  order  granting  a  peremptory  writ  of  mandamus  re- 
quiring defendant  to  reconvene,  defendant  appeals.     Reversed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER,  and  HOUGHTON,  JJ. 
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R.  Corbin  and  E.  T.  Stokes,  for  appellant. 

Richard  L.  Hand*  and  Francis  A.  Smith,  for  respondent 

CHESTER,  J.  The  order  appealed  from  grants  a  peremptory 
writ  of  mandamus  requiringf  the  defendant  to  forthwith  reconvene 
as  the  board  of  canvassers  of  Essex  county  and  correct  certain  al- 
leged errors  in  its  canvass,  and  perform  its  duty  by  rejecting  and 
excluding  from  its  canvass  and  certificate  thereof  all  votes  cast  upon 
the  question  submitted  at  the  election  on  the  8th  day  of  November, 
1904,  as  to  whether  or  not  the  site  of  the  courthouse  and  county 
buildings  in  that  county  should  be  removed  from  Elizabethtown  to 
Westport.  The  result  of  the  canvass  as  certified  b^  the  board  was 
3,4:32  votes  in  the  affirmative  and  3,134  in  the  negative  on  such  ques- 
tion, being  a  majority  of  298  in  favor  of  removal.  The  voting  was 
by  ballot  in  all  the  election  districts  of  the  county,  except  in  the 
First  District  of  Moriah  and  the  two  districts  of  Ticonderoga, 
where  voting  machines  were  used.  The  canvass  of  the  districts 
where  the  machines  were  used  shows  723  votes  in  the  affirmative 
and  298  in  the  negative.  The  ballots  were  used  in  all  the  other 
districts,  were  precisely  the  same  in  form,  and  were  the  official  bal- 
lots furnished  by  the  county  clerk.  There  is  no  allegation  in  the 
moving  papers  of  any  fraud  or  dishonesty  in  the  election  or  in  the 
returns  thereof,  nor  that  the  canvass  and  the  certificate  thereof 
made  by  the  defendant  does  not  correctly  give  the  result  of  the 
votes  actually  cast  and  returned  for  and  against  the  proposition. 
But  the  relators  seek  to  sustain  the  order  because  of  certain  alleged 
defects  and  irregularities  in  the  ballots  and  in  the  returns,  and  in 
the  use  of  voting  machines  in  certain  districts,  rendering,  as  they 
insist,  the  election  void.    These  will  be  considered  in  their  order : 

1.  It  is  urged  that  all  the  ballots  cast  are  void  because  not  in  the 
form  required  by  section  82  of  the  election  law  (Laws  1896,  p.  937, 
c.  909,  as  amended  by  Laws  1901,  p.  1466,  c.  698)  for  questions  sub- 
mitted.    That  section  provides  that: 

"At  the  top  of  each  such  ballots,  Immediately  aboTe  tbe  perforated  line 
shall  be  printed  in  brevier  capital  type  the  following  words  only:  'Notice 
to  Electors :  For  an  affirmative  vote  upon  any  question  submitted  upon  this 
ballot,  make  a  cross  X  mark  in  the  square  after  the  word  "Yes."  For  a  neg- 
ative vote,  make  a  similar  mark  in  the  square  following  the  word  "No." ' " 

In  addition  to  these  words  the  ballots  in  question  contained 
above  the  perforated  line  the  following  words,  required  by  section 
81  of  the  election  law  (page  933)  to  be  printed  on  the  stubs  of  gen- 
eral ballots,  viz, : 

"Any  other*  mark  than  the  cross  X  mark  used  for  the  purpose  of  voting  or 
any  erasure  made  on  this  ballot,  makes  it  void,  and  no  vote  can  be  counted 
hereon.  If  you  tear,  or  deface  or  wrongly  mark  this  ballot  return  it  and  ob- 
tain another.    Use  only  a  pencil  having  a  black  lead." 

It  is  not  claimed  that  the  use  of  these  additional  words  served  to 
mark  or  identify  any  specific  ballot,  for  they  were  all  alike,  or  de- 
ceived any  elector,  or  in  any  way  affected  the  number  of  votes  cast. 
Notwithstanding  section  82  states  that  there  shall  be  printed  above 
the  perforated  line  "the  following  words  only,"  the  same  section 
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also  provides  that  "such  ballots  shall  comply  with  the  requirements 
of  official  ballots  for  candidates  for  public  otrice,  in  so  far  as  such  re- 
quirements are  applicable  thereto."  The  phrases  should  be  read 
and  construed  together.  The  added  words  were  applicable  to,  and 
were  required  to  be  printed  upon,  official  ballots  for  candidates  for 
office,  and  the  failure  of  the  elector  to  observe  each  of  the  admoni- 
tions contained  in  these  added  words  in  voting  upon  the  question 
submitted  would  have  rendered  his  ballot  void.  Rule  9,  subd.  2,  § 
110,  Election  Law,  as  amended  by  section  7,  c.  335,  p.  971,  Laws 
1898,  and  chapter  654,  p.  1675,  Laws  1901.  The  rule  cited  defines 
what,  under  the  law,  constitutes  a  void  ballot,  and  it  is  not  claim- 
ed that  the  ballot  in  question  comes  under  the  condemnation  of 
that  rule.  Nor  does  the  provision  of  section  106  of  the  election  law 
that  "none  but  ballots  provided  in  accordance  with  the  provisions  of 
the  election  law  shall  be  counted,"  which  is  called  to  our  attention 
by  the  respondents,  affect  the  question,  for  the  ballots  in  question 
here  were  provided  in  accordance  with  the  provisions  of  that  law 
and  were  official  ballots.  The  purpose  of  that  provision  is  clearly 
to  prevent  the  use  of  any  other  than  official  ballots,  except  only  in 
the  cases  provided  for  in  sections  89  and  107  of  the  law,  and  not  to 
condemn  as  invalid  official  ballots  which  have  been  furnished  to  the 
electors  by  public  officers  charged  with  that  duty,  for  some  over- 
sight or  error  on  their  part.  The  county  clerk,  whose  duty  it  was 
to  prepare  and  furnish  the  official  ballots,  in  good  faith,  and  after 
consulting  with  counsel,  caused  them  to  be  printed  with  the  added 
words,  and  furnished  them  for  the  use  of  the  electors.  Even 
though  such  added  words  were  inadvertently  or  wrongly  used,  in- 
stead of  lawfully,  as  I  think,  the  ballots  would  not  for  those  reasons 
be  void.  Hirsh  v.  Wood,  148  N.  Y,  143,  42  N.  E.  536.  The  case 
cited  was  one  where  the  clerk  wrongly  and  without  authority  of 
law  inserted  in  a  party  column  names  of  candidates  other  than  those 
duly  nominated  by  the  party  whose  name  and  emblem  headed  the 
column.  Nevertheless  the  court  held  that  the  electors  were  not 
for  that  reason  to  be  disfranchised,  and  that  votes  cast  for  such 
candidates  were  properly  counted.  The  principle  upon  which  that 
case  rested  is  controlling  here,  as  is  shown  from  the  following 
pertinent  quotation  from  the  opinion  of  Chief  Judge  Andrews.  He 
says  (148  N.  Y.  146, 147,  42  N.  E.  537)  : 

"We  can  conceive  of  no  principle  which  permits  the  disfranchisement  of 
Innocent  voters  for  the  mistake  or  even  the  willful  misconduct  of  election  offi- 
cers In  performing  the  duty  cast  upon  them.  The  object  of  elections  is  to  as- 
certain the  popular  will,  and  not  to  thwart  it  The  object  of  election  laws  is 
to  secure  the  rights  of  duly  qualified  electors,  and  not  to  defeat  them.  Stat- 
utory regulations  are  enacted  to  secure  freedom  of  choice  and  to  prevent  fraud, 
and  not  by  technical  obstructions  to  make  the  right  of  voting  insecure  and 
difficult" 

It  may  be  said  also  that  by  section  86  of  the  election  law  the 
officer  (in  this  case  the  county  clerk)  charged  with  the  duty  of 
providing  official  ballots  is  required  to  have  sample  ballots  five  days, 
and  official  ballots  four  days,  before  the  election,  open  to  public  in- 
spection, and  that  during  such  time  it  is  his  duty  "to  deliver  a  sam- 
ple ballot  of  the  kind  to  be  voted  in  his  district  to  each  qualified 
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elector  who  shall  apply  therefor,  so  that  each  elector  who  may 
desire  the  same  may  obtain  a  sample  ballot,  similar  except  as  regards 
color  and  the  number  on  the  stub  to  the  official  ballot  to  be  voted 
at  the  polling  place  where  he  is  entitled  to  vote."  Thus  the  oppor- 
tunity is  afforded  all  electors  to  inspect  the  official  ballot,  and  to 
procure  a  sample  ballot,  several  days  before  the  election ;  and  the 
way  is  also  provided  in  section  88  of  the  election  law,  in  case  of 
any  error  or  omission  in  printing  the  official  ballot,  for  a  summary 
application  to  the  Supreme  Court  or  a  justice  thereof  by  any  elector 
to  correct  such  error  or  omission.  The  same  section  also  authorizes 
the  county  clerk,  upon  his  own  motion,  to  correct  without  delay  any 
patent  error  in  the  ballots  which  he  may  discover,  or  which  shall 
be  brought  to  his  attention,  and  which  can  be  corrected  without  in- 
terfering with  the  timely  distribution  of  the  ballots  to  the  inspectors 
for  use  at  such  election.  With  these  provisions  in  the  statute  to 
insure  correctness  of  the  official  ballot,  it  is  too  late  after  an  elec- 
tion to  heiar  complaints  as  to  the  form  of  such  ballots,  and  this  is 
the  general  rule  prevailing  where  such  safeguards  are  contained  in 
statutes  providing  for  official  ballots.  10  Am.  &  Eng.  Enc.  of  Law 
(2d  Ed.)  714;  15  Cyc.  352. 

2.  In  the  districts  where  voting  machines  were  used  the  questions 
submitted  were  in  the  same  form  as  upon  the  official  ballot,  and  nei- 
ther the  cardboard  containing  the  statement  of  the  question,  nor  the 
machine,  had  upon  it  the  words  "For"  and  "Against,"  which  are 
the  words  used  in  section  183  of  the  election  law  in  defining  the 
word  "ballot"  as  used  in  the  article  of  that  law  delating  to  voting 
machines  (article  7,  added  by  chapter  466,  p.  950,  Laws  1899).  Be- 
cause of  this  fact  it  is  urged  that  the  votes  cast  by  the  aid  of  the 
machines  should  not  be  counted.  Instead  of  the  words  "For"  and 
"Against,"  the  machines  had  upon  them  for  voting  upon  the  ques- 
tion submitted  the  words  "Yes"  and  "No,"  and  any  elector  nvho  de- 
sired to  vote  in  the  affirmative  upon  such  question  turned  the  in- 
dicator upon  the  machine  to  the  word  "Yes,"  and  if  he  desired  to 
vote  in  the  negative  he  turned  it  to  the  word  "No."  There  was 
but  the  one  question  submitted  at  the  election,  and  there  is  no  pre- 
tense that  any  elector  was  deceived  in  voting  by  the  use  of  the  words 
placed  in  the  machines,  instead  of  those  mentioned  in  the  statute. 
The  words  "Yes"  and  "No"  are  the  words  required  by  section  82 
of  the  law  to  be  used  on  official  ballots  for  questions  submitted, 
and  are  the  exact  equivalents  of  the  words  "For"  and  "Against" 
when  used  for  the  purpose  of  expressing  an  affirmative  or  negative 
choice  upon  such  question.  More  than  this,  the  voting  machines 
with  these  words  upon  them  were  provided  by  the  public  officials 
for  use  of  the  electors  at  the  election  districts  in  question.  What 
has  been  said  with  respect  to  official  ballots  applies  with  equal  force 
to  voting  machines,  and  the  voter  should  not  be  disfranchised  for 
the  errors  or  omissions  of  such  officials. 

3.  It  is  also  urged  by  the  relators,  as  an  irregularity  affecting  the 
result,  that  no  tally  sheet  as  to  the  question  submitted  was  filed 
from  any  district,  and  that  the  tally  sheets  filed  as  to  the  general 
ticket  contained  no  statement  that  any  votes  were  cast  upon  any 
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such  question.  The  official  tally  sheets  furnished  by  the  county 
clerk  had  no  blanks  upon  which  to  tally  the  votes  cast  upon  such 
question.  Provision  was  made  upon  them  to  tally  the  votes  cast 
by  candidates  only.  This  form  of  tally  sheet  conforms  exactly  with 
the  form  prescribed  by  the  election  law  (section  84),  and  the  law 
nowhere  in  express  terms  requires  tlie  result  of  the  vote  on  ques- 
tions submitted  to  be  entered  upon  the  tally  sheets.  The  purpose 
of  the  tally  sheet,  under  the  law,  seems  to  be  confined  to  entering 
thereon  the  votes  cast  for  the  respective  candidates  for  office,  and 
to  first  stating  thereon  the  number  of  such  votes  cast  and  counted 
upon  straight  ballots  for  each  candidate,  and  then,  in  a  separate 
column,  to  stating  the  number  of  such  votes  cast  and  counted  upon 
split  ballots,  and  finally,  in  another  column,  to  stating  the  number 
of  votes  cast  and  counted  for  each  of  the  respective  candidates,  in 
order  to  safeguard  the  count  and  insure  accuracy  in  it  and  in  the 
returns,  and  in  order  to  secure  conformity  to  the  method  of  count- 
ing ballots  prescribed  by  subdivision  3  of  section  110  of  the  elec- 
tion law.  There  is  no  need  for  this  in  counting  votes  cast  upon 
a  question  submitted,  for  there  can  be  no  split  ballots  cast.  Omit- 
ting void  ballots  and  those  marked  for  the  purposes  of  identifica- 
tion, they  are  all  necessarily  affirmative  or  negative  votes,  and  can 
simply  be  separated  into  two  piles  and  count^.  There  is  no  pre- 
tense that  the  votes  were  not  correctly  counted  as  cast,  and  correct- 
ly inserted  in  the  original,  statement  of  canvass,  and  nothing  appears 
on  this  branch  of  the  case  that  should  in  any  way  affect  the  final  re- 
sult. 

4.  It  is  alleged  also  by  the  relators  that  original  statements  of 
canvass  from  12  election  districts,  showing  in  the  aggregate  1,404 
votes  in  the  affirmative  and  1,106  in  the  negative,  were  filed  with 
the  clerk  and  delivered  to  the  defendant  board  and  wrongfully  can- 
vassed, for  the  reason  that  they  were  not  securely  and  separately 
sealed  with  sealing  wax,  as  required  by  section  112  of  the  election 
law.  These  allegations  were  denied  by  tlie  answering  affidavits, 
which  show  that,  while  such  statements  were  not  in  eveiy  case 
"separately  sealed,"  yet  in  every  case  they  were  "securely  sealed" 
with  sealing  wax  when  filed  with  the  county  clerk ;  one  having  been 
sealed  inclosed  with  the  tally  sheet,  one  with  detached  stubs  and  un- 
voted ballots,  one  with  the  poUbook  and  tally  sheet,  and  others 
with  other  official  papers  used  at  the  election.  The  answering  af- 
fidavits show  that  the  failure  to  comply  strictly  with  the  require- 
ments of  the  statute  in  this  respect  was  in  each  case  unintentional. 
At  the  most,  these  failures  were  mere  irregularities,  resulting  ci- 
ther from  not  fully  comprehending  the  statutory  requirements,  or 
from  oversight  on  the  part  of  the  inspectors.  In  the  absence  of 
any  claim  that  these  irregularities  resulted  from  any  tampering  with 
the  returns,  or  from  any  fraud  in  connection  with  them,  or  that 
these  returns  as  canvassed  did  not  correctly  show  the  votes  cast 
on  the  question  in  the  districts  from  which  they  came,  the  electors 
in  such  districts  should  not  be  disfranchised  because  of  them.  Peo- 
ple V.  Cook,  8  N.  Y.  67,  59  Am.  Dec.  451. 

5.  The  claim  is  also  made  that  because  the  returns  from  the  clec- 
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tion  district  of  Newcomb,  the  election  district  of  North  Hudson, 
and  the  Second  Election  District  of  Ticonderoga  were  not  filed  with 
the  county  clerk  within  24  hours  after  the  completion  of  the  can- 
vass in  these  districts,  respectively,  as  required  by  section  113  of 
the  election  law,  the  359  votes  in  the  affirmative  and  211  votes  in 
the  negative  cast  in  these  districts  should  have  been  excluded  from 
the  canvass  by  the  defendant.  The  canvass  in  the  election  district 
of  Newcomb  was  completed  at  2  o'clock  in  the  morning  of  Novem- 
ber 9th.  At  about  6  o'clock  the  same  morning  an  inspector  started 
with  the  returns  for  Elizabethtown,  the  county  seat,  50  miles  dis- 
tant, over  mountain  roads.  He  was  unable,  by  reason  of  the  condi- 
tion of  the  roads  and  of  his  horses,  to  reach  the  county  clerk's  office 
that  day  within  the  regular  office  hours  of  the  clerk.  He  conse- 
quently remained  over  night  at  Underwood,  38  miles  distant  from 
his  starting  point,  and  reached  the  clerk's  office  the  next  morning 
at  8  o'clock.  The  returns  for  North  Hudson  were  first  presented 
to  the  county  clerk  on  November  9th,  and  within  the  24  hours ;  but, 
on  defects  therein  being  pointed  out  by  the  clerk,  the  inspector  was 
requested  to  take  them  back  for  correction,  and  return  with  them 
that  night,  if  possible.  Because  of  difficulty  in  finding  the  other 
inspectors,  he  was  unable  to  get  the  corrections  made  until  the 
night  of  the  9th.  This  prevented  him  from  filing  the  corrected  re- 
turns with  the  county  clerk  until  about  8  o'clock  on  the  morning 
of  the  10th.  The  filing  of  the  return  from  the  Second  District  of 
Ticonderoga  was  also  delayed  until  the  10th  because  erf  the  failure 
to  furnish  the  inspectors,  as  the  law  required,  with  the  blank  for 
"Inspector's  Return  and  Statement  of  Canvass"  for  that  election. 
This  was  procured  from  the  clerk  on  the  9th,  and  returned  and  filed 
on  the  10th.  The  effort  in  each  of  these  cases,  it  appears,  was  not 
to  violate  the  law,  but  to  comply  with  it,  and  it  is  not  claimed  that  the 
belated  returns  in  each  case  do  not  represent  accurately  the  votes 
cast  in  these  districts  upon  this  question.  The  election  law  provides 
a  way  in  section  131  for  the  county  board  of  canvassers,  which  is 
required  to  meet  on  the  next  Tuesday  after  an  election,  to  secure 
the  production  before  it  of  any  missing  original  statement  of  can- 
vass, or  of  one  of  the  certified  copies  thereof,  before  it  proceeds  to 
make  its  canvass.  Thus  the  law  expressly  recognizes  the  possibil- 
ity of  the  filing  of  the  returns  being  delayed  beyond  the  24  hours. 
There  is  no  provision  rendering  them  void  because  of  such  delay, 
and  the  purpose  of  the  provision  to  secure  the  filing  of  such  returns 
is  that  they  may  be  canvassed.  For  these  reasons,  although  the  re- 
turns in  question  were  not  filed  within  24  hours,  they  were  properly 
canvassed  by  the  defendant. 

6.  The  defendant  counted  and  included  in  its  canvass  176  votes 
in  the  affirmative  and  92  in  the  negative  from  the  Third  District  of 
Moriah,  where  it  was  stated  on  one  page  of  the  return  made  by  the 
inspectors  that  *'the  whole  number  of  'Question  Submitted'  ballots 
actually  voted  *  *  *  were  none."  It  appeared,  however,  upon 
another  page  of  the  return  that  the  inspectors  had  certified  the  votes 
cast  upon  the  question  as  above  stated.  No  objection  was  made  be- 
fore the  defendant  to  canvassing  these  votes,  and  no  one  now  ques- 
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tions  the  accuracy  of  the  returns  upon  the  other  page  as  to  the  votes 
cast.  On  the  application  for  this  writ  there  was  read  on  behalf  of 
the  defendant  the  affidavits  of  all  four  of  the  inspectors  in  that  dis- 
trict that  when  they  inserted  the  word  "none"  they  supposed  the 
blank  where  it  was  inserted  related  only  to  other  questions  than 
the  removal  of  the  county  buildings,  and  that  they  inserted  the 
word  there  under  a  misapprehension.  They  also  each  swear  to 
the  correctness  of  the  vote  from  their  district  upon  the  ques- 
tion as  included  by  the  defendant  in  its  canvass  and  certificate  of 
the  result.  If  the  return  of  the  inspectors  had  been  objected 
to  upon  the  canvass  by  the  defendant,  the  inspectors  could 
have  been  summoned  before  them,  pursuant  to  section  132  of  the 
election  law,  to  correct  the  error.  This  not  having  been  done — and 
apparently  there  was  no  need  to  do  so,  for  the  return  carried  the  cor- 
rection upon  its  face — it  was  properly  canvassed  by  the  defendant. 

7.  Objection  is  also  made  to  the  form  of  the  question  submitted 
on  the  ballot,  which  was  as  follows : 

"Shall  the  site  of  the  CJourt  House,  County  Clerk's  Office,  County  Jail, 
County  Judge  and  Surrogate's  Office,  County  Treasurer's  Office,  Sheriff's  Of- 
fice, District  Attorney's  Office  and  all  County  offices  connected  with  the  said 
Court  House  and  said  County  Buildings  now  located  in  the  Village  of  Ellza- 
bethtown,  County  of  Essex,  be  changed  to  a  new  site  in  the  town  of  Westiwrt, 
In  said  Counly  of  Essex,  described  as  follows:  [Including  the  description  of 
the  new  site.]" 

The  claim  is  that  sections  31,  32,  and  33  of  the  county  law  (Laws 
1892,  p.  1753,  c.  686)  provide  that  the  change  and  question  submit- 
ted must  in  terms  include  the  location  of  the  county  offices,  and 
that  there  is  no  reference  in  the  ballot  to  a  change  of  the  location 
of  any  county  office,  but  only  to  a  change  in  the  site  of  such  offices. 
We  need  not  discuss  the  question  as  to  whether  or  not  there  is  any 
force  in  this  objection,  as  it  cannot  be  properly  decided  in  this 
proceeding,  which  is  one  instituted  under  section  133  of  the  election 
law.  That  section  authorizes  the  court,  when  it  appears  that  "er- 
rors have  occurred  in  any  statement  or  determination  made 
*  ♦  *  by  any  board  of  county  canvassers,  or  that  any  such  board 
has  failed  to  act  in  conformity  to  law,"  to  "correct  such  errors  or 
perform  such  duty."  The  statute  did  not  charge  the  defendant  with 
the  duty  of  determining  the  legality  of  the  election  or  of  the  bal- 
lots, but  it  was  required  to  canvass  the  votes  cast  at  the  election. 
Election  Law,  §  131.  It  not  being  its  duty  to  determine  whether 
the  question  submitted  was  proper  in  form,  the  court  had  no  power 
to  compel  them  to  do  so  by  mandamus,  but  the  decision  of  that 
matter  must  be  left  to  an  appropriate  action  to  determine  the  valid- 
ity of  the  election. 

Some  further  questions  of  a  technical  nature  are  raised  by  the  re- 
spondents, but  they  do  not  impress  me  with  sufficient  force  to  re- 
quire extending  this  already  somewhat  lengthy  opinion  by  discuss- 
ing them. 

The  review  so  far  had  of  the  questions  presented  on  this  appeal 
leads  me  to  the  conclusion  that  there  has  been  no  failure  on  the 
part  of  the  defendant  to  act  in  conformity  to  law,  and  that  there 
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have  been  no  errors  shown  in  any  statement  or  determination  made 
by  it,  and  consequently  that  the  writ  of  mandamus  addressed  to  it 
^was  improperly  granted. 

The  order  appealed  from  should  therefore  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  for  the  writ  denied,  with 
$50  costs  and  disbursements.    All  concur. 


McGUIRE  v.  MURPHY. 
(Supreme  Court,  Appellate  Division,  Fourth  Department    July  6,  1905). 

1.  Gifts—Bank  DBPOsrp— Dklivbkt. 

There  is  a  sufficient  delivery  to  sustain  a  gift  of  a  deposit  in  a  savings 
bank  where  the  depositor  delivers  her  passbook  and  gives  an  order  on 
the  bank  for  payment  of  the  amount  of  the  deposit  on  production  of  the 
book,  though  the  depositor  dies  before  presentation  of  the  book  and  order. 

[Bd.  Note.— For  cases  in  point,  see  vol.  224,  Cent  Dig.  Gifts,  §{  52-57.] 

2.  Assignment— Consideration. 

Transfer  of  a  savings  bank  passbook  and  the  giving  of  an  order  for  the 
bank  to  pay  the  amount  of  the  deposit  on  production  of  the  book  import 
a  consideration. 

Appeal  from  Trial  Term,  Senaca  County. 

Action  by  Margaret  McGuire  against  John  A.  Murphy,  adminis- 
trator of  Mary  Murphy,  interpleaded  in  place  of  the  Auburn  Savings 
Bank.  From  a  judgment  for  plaintiff,  the  jury  having  been  dis- 
charged at  the  close  of  the  evidence,  and  the  case  disposed  of  by  the 
court  on  findings  of  fact  and  conclusions  of  law,  defendant  appeals. 
Affirmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

J.  M.  Hammond,  for  appellant. 
Wm.  S.  MacDonald,  for  respondent 

SPRING,  J.  On  the  15th  day  of  December,  1900,  Mary  Murphy 
had  to  her  credit  in  the  Auburn  Savings  Bank,  in  the  name  of  Mary 
Quinn  (which  name  she  bore  when  the  deposit  was  made),  $522.16, 
which  deposit  was  evidenced  by  a  passbook.  No.  14,063,  delivered 
to  her  by  the  bank,  and  this  was  the  only  sum  she  had  in  the  bank. 
On  this  date  she  delivered  the  passbook  to  Bridget  La  Fleur,  at  the 
same  time  giving  her  an  order  on  the  bank  for  $522.16,  the  full 
amount  of  her  deposit,  "on  producing  my  deposit  book  14,063."  Mrs. 
Murphy  died  in  the  morning  of  December  20,  1900,  and  the  order, 
with  the  passbook,  was  presented  to  the  bank  in  the  afternoon  of 
that  day  by  Mrs.  La  Fleur.  The  bank  accepted  the  order,  the 
bankbook  was  surrendered,  she  was  given  credit  for  the  amount, 
and  a  passbook  was  delivered  to  her.  Subsequently  she  demand- 
ed the  money  of  the  bank,  but  payment  was  refused  on  the  ground 
that  the  appellant,  who  had  been  appointed  administrator  of  Mary 
Murphy,  deceased,  claimed  the  fund.  An  action  was  commenced 
against  the  bank  by  the  plaintiff,  to  whom  Mrs.  La  Fleur  had  trans- 
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ferred  her  claim,  and  the  defendant  was  stihstituted  as  defendant 
in  place  of  the  bank.     78  App.  Div.  22,  79  N.  Y.  Supp.  91. 

No  extrinsic  evidence  was  given  either  sustaining  or  impeadiixig^ 
the  validity  of  the  delivery  of  the  passbook  and  accompanying  or- 
der, and  we  are  consequently  left  to  the  act  itself  in  our  considera- 
tion of  the  effect  to  be  given  to  the  transaction*  The  appellant 
contends  that  the  order  was  not  equivalent  to  an  assignment  of  the 
fund  to  the  payee,  and  that  the  death  of  Mrs.  Murphy,  occurring 
before  the  presentation  to  the  bank,  revoked  its  authority  to  honor 
and  pay  the  same.  The  rules  applicable  to  a  check  are  not  pertin- 
ent, for  the  transaction  was  one  peculiar  to  a  savings  bank  de- 
positor. The  method  of  the  transfer  was  by  delivery  of  the  pass- 
l3ook  and  an  order  directing  the  bank  to  pay.  We  think  this  sym- 
bolic delivery  of  the  deposit  evidenced  by  the  passbook,  with  the 
order,  transferred  irrevocably  the  fund  to  the  transferee.  Rid- 
den V.  Thrall,  125  N.  Y.  672,  26  N.  E.  627,  11  L.  R-  A.  684,  21  Am. 
St  Rep.  758;  Bareiield  v.  RoseU,  177  N.  Y.  387,  69  N.  E.  732,  101 
Am.  St.  Rep.  814;  Ency.  of  Law,  vol.  14,  p.  1029  (2d  Ed.).  It 
can  be  sustained  as  a  gift  as  effectively  as  if  the  money  had  been 
paid  over  to  Mrs.  La  Fleur.  The  transaction  is  unimpeached,  and 
the  delivery  was  the  best  of  which  the  fund  was  capable,  unless 
the  money  itself  had  been  withdrawn  from  the  savings  bank  and 
handed  to  the  donee,  which  would  have  been  unusual,  especially  in 
the  transfer  of  money  on  deposit  in  a  bank  of  that  character.  More 
than  that,  the  transaction  can  be  upheld  on  the  ground  that  the 
transfer  imported  a  consideration.  A  check  on  a  bank  in  which  the 
drawer  has  funds  sufficient  to  meet  it  is  evidence  of  a  valuable  con- 
sideration. Cloyes  V.  Cloyes,  36  Hun,  145;  Conroy  v.  Warren,  S 
Johns.  Cas.  259,  2  Am.  Dec.  156;  Daniels  On  Negotiable  Instru- 
ments, par.  1652  (3d  Ed.)  ;  Negotiable  Instruments  Law,  §  321,  c. 
612,  p.  756,  Laws  1897;  Carnwright  v.  Gray  et  al.,  127  N.  Y.  92-98, 
27  N.  E.  835,  12  L.  R.  A.  845,  24  Am.  St.  Rep.  424. 

The  present  transfer  was  evidenced  by  delivery  of  the  passbook 
and  an  order  which  partakes  of  the  characteristics  of  a  check.  This 
combination  transfer  of  the  order  and  book,  unassailed  for  fraud 
or  misconduct,  implies  that  there  was  an  indebtedness  or  some 
other  adequate  consideration  as  the  foundation  for  the  transaction. 
Whether,  therefore,  viewed  as  a  gift  consummated  by  delivery,  or 
as  the  transfer  of  the  fund  founded  on  a  sufficient  consideration,  the 
ownership  of  the  fund  became  unqualifiedly  vested  in  Mrs.  La  Fleur. 
The  order  cannot  be  construed  independently  of  the  passbook,  which 
denoted  the  precise  sum  to  the  credit  of  the  depositor.  To  get  at 
the  heart  of  the  transaction,  they  must  be  considered  together  (Rau- 
bitschck  V.  Blank,  80  N.  Y.  478),  and  together  they  signify  a  con- 
sideration. 

The  order  was  introduced  in  evidence  by  the  defendant,  and  shows 
on  its  face  an  alteration  in  the  amount  for  which  it  is  drawn. 
No  proof  of  the  alteration  was  given.  The  passbook  stated  the 
amount  to  the  credit  of  the  depositor,  and  its  delivery  to  Mrs.  La 
Fleur  indicated  an  intention  to  transfer  that  fund  to  her.  The 
order  was  further  corroboration  of  this  purpose,  probably  to  con- 
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form  to  some  by-law  of  the  bank.    In  any  event,  we  think  the  proof 
would  not  justify  holcUag  that  the  alteration  invalidated  the  trans- 
action.   The  judgment  should  be  affirmed,  with  costs. 
Judgment  affirmed,  with  costs..   All  concur. 


REED  V.  SPEIAR. 
(Supreme  Court,  Appellate  Division,  Fofurtb  Departiuent    Julf  6,  1905.) 

1.  TSiAL— Ykbdict— Efixct. 

Wiiere,  at  tlie  elose  of  the  evidence^  botii  sides  mofved  for  a  directed 
verdict,  any  questions  of  fact  or  divergent  inferences  from  the  evidence 
are  settled  in  favor  of  the  party  obtaining  a  verdict  on  the  submission 
of  the  cause  to  the  jwry. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46,  Cent.  Dig:  Trial,  §  ^K)0.] 

2.  Pbomissoby  Notes— Presentment  fob  Patmbn't— Notice  of  Dishon<»— 

Necessity. 

Though,  under  Negotiable  Instruments  Law,  §  136  (Laws  1897,  p.  737, 
c.  612),  providing  that,  when  the  person  primarily  liable  on  the  instru- 
ment is  dead  and  no  place  of  payment  is  specified,  presentment  must  be 
made' to  his  pei*sona]  representative,  If  any,  if  he  can  be  found  with  rea- 
aooable  diligence,  a  holder  of  a  note  not  fixing  a  place  of  payment  is 
excused  f^oui  presenting  the  same  for  payment  when  the  maker  is  dead 
and  no  representative  has  been  appointed^  yet  notice  of  dishonor  to  the 
indorser  must  be  made  in  compliance  with  section  160  (page  739)  and 
section  143  (page  738),  providing  that  a  note  is  dishonored  when  present- 
ment la  excused  and  it  is  overdue.  * 

[EA.  Not& — ^For  eases  in  point,  see  vol.  7,  Gent.  Dig.  B1U8  and  Notes,  § 
1033J 

3.  Saioc— Notice  of  Dibhokob— Sufticiekct. 

A  note  provided  for  payment  in  installments  on  August  9,  1902,  1906,. 
1904.  1905.  The  maker  of  the  note  died  a  few  days  before  the  1903  in^ 
Btallment  became  due,  whereupon  a  third  person  asked  the  indorser  if 
be  would  pay  the  note.  The  indorser  stated  that  he  did  not  know  the 
1902  Installment  was  unpaid,  and  prox)osed  to  p9y  on  the  payee  throwing 
off  that  installment.  Nothing  was  done  in  accordance  with  the  proix>sl- 
don.  It  did  not  appear  that  the  third  person  was  tlie  i^ayee's  agent. 
About  a  week  after  the  maker's  death  the  indorser  obtained  from  the 
payee  a  copy  of  the  note,  and  then  learned  that  the  1902  Installment  was 
unpaid.  The  indorser  never  received  any  notice  of  dishonor.  Held,  in- 
autttclent  to  charge  the  indorser  for  the  1903  installment. 

4.  Same— Pbksenthent  to  ADSiimsTRATOB  of  Deceasbd  Makek^-Diliqence — 

Sufficiency. 

Negotiable  Instruments  Law,  §  130  (Laws  1897,  p.  737,  c  612),  provides 
that,  on  death  of  the  person  primarily  liable  on  an  instrument  specifying 
no  place  of  payment,  presentment  for  pajrment  must  be  made  to  his  per- 
sonal representative,  if  with  reasonable  diligence  he  can  be  found.  On 
the  day  when  an  installment  on  a  note  became  due,  the  holder  went  two 
or  three  times  to  the  banking  office  of  the  administrator  of  the  deceased 
maker  to  make  presentment,  but  waa  unable  to  find  him.  He  also  sought 
him  at  a  railroad  station  near  the  seat  of  his  other  business  interests 
at  a  time  when  it  might  be  expected  he  would  be  there.  HeM  to  warrant 
a  tindins  that  the  holder  exercised  reasonable  diligence  to  present  the  note 
for  payment,  and  hence  an  indorser  would  be  Uable  on  receiving  sufficient 
notice  of  dishonor. 

5.  Same— Notice  of  DxsnoNOR— Service— Sufficiency. 

A  notice  of  the  di.shonor  of  a  note  served  at  the  Indorser's  store  by 
delivering  the  same  to  his  wife,  who  acted  as  assistant,  is  sufficient  serv- 
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ice.  especially  where  the  indoraer  actually  received  the  notice  within  the 
time  allowed  by  law. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  7,  Cent  Dig.  Bills  and  Notes,  i 
1140.] 

6.  Appeaxt-Vabiancb— Objections— SuFnciENCY. 

Where  defendant  merely  objected  to  the  admission  of  evidence  because 
incompetent,  he  cannot  on  appeal  raise  the  objection  of  variance  between 
the  complaint  and  the  evidence. 

Appeal  from  Chautauqua  County  Court. 

Action  by  Charles  M.  Reed,  as  administrator  of  the  estate  of 
Emma  J.  Reed,  deceased,  against  William  N.  Spear.  From  a  judg- 
ment for  plaintiff,  and  from  an  order  denying  a  motion  for  a  new 
trial,  on  the  judge's  minutes,  defendant  appeals.     Modified. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

Clare  A.  Pickard,  for  appellant. 
James  L.  Weeks,  for  respondent 

HISCOCK,  J.  This  case  was  brought  on  for  trial  before  the 
county  judge  and  a  jury.  At  the  close  of  the  evidence  each  side 
moved  for  a  direction  of  a  verdict,  and  therefore  any  questions  of 
fact  or  divergent  inferences  from  the  evidence  are  to  be  regarded 
as  having  been  settled  in  favor  of  the  plaintiff. 

The  action  was  brought  against  the  defendant  as  indorser  of  a 
promissory  note  made  by  one  Lamkin,  dated  at  Sinclairville,  Chau- 
tauqua county,  N.  Y.,  August  9, 1900,  whereby  said  maker,  for  value 
received,  promised  "to  pay  Emma  Reed,  or  bearer.  Four  Hundred 
Dollars  and  annual  interest  in  the  following  manner  to  wit:  $100 
of  the  principal  August  9, 1902 ;  $100  August  9,  1903 ;  $100  August 
9,  1904,  and  $100  August  9th,  1905,  the  interest  to  be  paid  annually 
on  the  9th  day  of  August  of  each  year;  the  undersigned  to  have 
the  right  to  pay  any  part  or  the  whole  of  said  principal  sum  before 
the  same  shall  become  due."  Recovery  was  sought  with  interest 
on  the  three  installments  of  principal  becoming  due  respectively 
August  9,  1902,  August  9,  1903,  and  August  9,  1904.  Upon  the' 
trial,  plaintiff  abandoned  his  claim  as  to  the  first  installment,  but  re- 
covered upon  the  last  two.  It  is  insisted  by  the  defendant  that  such 
recovery  was  erroneous,  that  no  proper  or  necessary  evidence  was 
given  of  the  presentment  or  notice  of  dishonor  of  said  note  as  to 
said  installments,  and  that  the  evidence  given  by  plaintiff  tending  to 
excuse  him  from  presentment  and  notice  of  dishonor  was  incom- 
petent and  improperly  received  under  his  complaint. 

We  conclude  that  plaintiff  has  failed  to  establish  the  necessary 
notice  of  dishonor  of  said  note  as  to  said  first  installment,  and 
cannot  recover  therefor,  but  that  he  established  a  right  to  recover 
as  to  the  second  installment  embraced  in  the  judgment. 

Plaintiff  having  abandoned  his  claim  to  the  installment  becoming 
due  August  9,  1902,  we  need  not  discuss  that. 

Lamkin,  the  maker  of  the  note,  died  a  few  days  before  the  install- 
ment of  August  9,  1903,  became  due.  A  few  days  after  the  same 
became  due,  one  Chessman  was  appointed  administrator  of  his 
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estate,  Emma  J.  Reed,  the  payee  and  owner  of  the  note,  died 
March  7,  1904,  and  subsequently  plaintiff  was  appointed  her  ad- 
ministrator. No  place  of  payment  being  specified  in  the  note,  and 
the  person  primarily  liable  thereon  being  dead,  and  no  personal  rep- 
resentative having  been  appointed,  the  holder  of  the  note  was  ex- 
cused from  presenting  the  same  for  payment  of  the  installment  be- 
coming due  in  August,  1903,  under  the  provisions  of  section  136  of 
the  negotiable  instruments  law  (Laws  1897,  p.  737,  c.  612),  which 
reads  as  follows : 

**Where  the  person  primarily  liable  on  the  instrument  is  dead,  and  no  place 
of  payment  Is  specified,  presentment  for  payment  must  be  made  to  his  personal 
representative,  if  such  there  be,  and  if  with  the  exercise  of  reasonable  dili- 
gence he  can  be  found." 

But  as  we  construe  the  statute,  the  holder  of  the  note,  although 
excused  under  the  circumstances  from  presentment  for  payment, 
was  not  excused  from  giving  notice  of  dishonor  to  the  indorser. 
Section  160  (page  739)  of  the  statute.teferred  to  provides : 

"Except  aa  herein  otherwise  provided,  when  a  negotiable  Instrument  has 
been  dishonored  by  non-acceptance  or  non-payinent,  notice  of  dishonor  must 
be  given  •  •  ♦  to  each  endorser  and  any  •  •  •  endorser  to  whom 
such  notice  Is  not  given  is  discharged." 

Section  143  (page  738)  provides  that: 

"The  Instrument  is  dishonored  by  non-payment  when:  (!)•••  (2) 
Presentment  is  excused  and  the  iustriunent  is  overdue  and  unpaid." 

These  sections  seem  to  make  it  clear  that,  although  presentment 
for  nonpayment  may  be  excused  under  such  circumstances  as  ex- 
isted in  this  case,  the  indorser  is  still  entitled  to  notice  of  dishonor 
of  the  instrument  by  its  being  overdue  and  unpaid. 

No  proof  was  offered  of  notice  to  the  defendant  indorser  of  the 
dishonor  of  the  note  as  to  this  installment,  except  as  the  plaintiff 
seeks  to  have  it  supplied  by  inferences  drawn  from  certain  conver- 
sations with  the  defendant,  but  which  we  feel  are  insufficient  for 
that  purpose.  There  was  evidence  that,  shortly  before  this  install- 
ment became  due,  a  conversation  took  place  between  the  original 
holder  of  the  note  and  the  defendant,  but  none  whatever  of  what 
was  said  in  that  conversation.  Plaintiff  also  testified  that  in  Janu- 
ary, 1904,  he  went  to  defendant's  store  and  told  him  in  substance 
that  his  aunt,  the  intestate,  was  sick,  and  that  he  was  anxious  to 
have  her  settle  up  her  matters,  etc.  He  asked  defendant  if  he 
wanted  to  pay  "that  note,"  and  the  defendant  said : 

"No,  he  didn't  Now,  about  that  first  installment  [the  one  of  August,  1902J, 
I  didn't  know  but  what  it  was  paid,  and,  if  I  had,  I  should  have  pitched  into 
Harry,  and  could  have  done  something  with  him  probably;  but  if  she  wants 
to  throw  off  that  first  $100,  I  will  pay  the  rest  of  it." 

To  this  plaintiff  replied  that  he  would  talk  with  his  aunt  about 
it  and  see  what  she  wanted  to  do,  and  if  she  wanted  to  do  that  he 
would  come  back  and  talk  with  him  in  regard  to  it  again.  It  does 
not  appear  that  at  this  time  plaintiff  had  any  authority  whatever  to 
represent  his  aunt,  or  that  he  ever  communicated  to  her  defendant's 
proposition.    As  a  matter  of  fact,  no  further  communication  was 
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had  with  the  defendant  in  response  thereto,  and  nothing  was  done 
in  accordance  with  his  proposition.  It  also  appeared  that,  about 
a  week  after  the  maker's  death,  defendant  went  to  the  intestate's 
house  and  talked  with  her,  and  took  a  copy  of  the  note  or  memoran- 
dum of  it,  and  that  was  the  first  he  knew  that  the  first  $100  had 
not  been  paid.  The  defendant  testified  absolutely  that  he  never  re- 
ceived any  notice  of  dishonor  of  the  note  as  to  the  installment  in 
question,  and  contradicted  the  plaintiff  in  other  respects.  He  also 
stated  that  he  had  no  more  reason  to  assume  that  the  installment  of 
1903  had  been  paid  than  that  of  1902.  It  is  not  urged  that  these 
conversations  and  statements  amounted  to  a  waiver  by  defendant 
of  any  obligation  which  rested  upon  tbe  holder  of  the  note  to  pre- 
sent the  same  for  payment  or  to  give  notice  of  dishonor,  but  it  is 
urged  that  they  supply  a  sufficient  basis  for  an  inference  against  de- 
fendant that  the  proper  steps  had  been  taken  to  hold  him  liable 
upon  the  dishonor  of  the  note  as  to  the  installment  of  August,  1903. 
As  indicated,  however,  we  think  that  the  evidence  is  entirely  insuffi- 
cient for  this  purpose.  The  most  that  can  be  spelled  out  of  de- 
fendant's statements  and  admissions  is  that  he  may  have  assumed 
or  guessed  that  said  installment  had  not  been  paid  when  it  became 
due.  But  such  conjecture  upon  his  part  is  not  at  all  equivalent  to 
or  a  substitute  for  the  notice  which  the  statute  required  to  be  given 
to  him  of  dishonor. 
P  We  pass  to  the  consideration  of  the  installment  becoming  due  in 
August,  1904.  At  this  time  an  administrator  had  been  appointed 
of  the  maker  of  the  note  and  also  of  the  holder.  The  latter  lived 
at  Sinclairville,  in  Chautauqua  county.  The  former  resided  at  Fre- 
donia,  in  said  county,  some  distance  from  the  former  place,  and  con- 
nected therewith  by  railroad.  At  the  time  this  installment  became 
due  he  was,  however,  a  member  of  a  banking  firm  which  had  its 
place  of  business  in  Sinclairville,  and  was  also  interested  in  other 
business  industries  located  in  the  same  place,  and  was  accustomed 
to  spend  more  or  less  time  in  looking  after  said  interests.  Upon 
the  day  when  the  installment  became  due,  plaintiff  went  two  or 
three  times  to  the  banking  office  for  the  purpose  of  presenting  tlie 
note  to  the  maker's  said  administrator,  but  was  unable  to  find  him. 
He  also  sought  him  at  the  railroad  station  near  the  seat  of  his  other 
business  interests,  and  at  a  time  when  he  might  be  expected  to  take 
or  alight  from  a  train,  but  did  not  find  him.  Having  failed  to  find 
him  at  about  9  o'clock  in  the  evening,  he  drew  a  notice,  of  which 
the  following  is  a  copy : 

••Rinclairrllle,  August  9,  '04. 
"T.  W.  N.  Spear:    Take  notice  tbat  the  last  $1<X)  iiistanment  of  a  note  given 
to  Emma  J.  Keed  August  9tli,  1000,  by  Harry  Lamkln  and  endorsed  by  you 
fell  due  this  day  and  remains  unpaid  at  this  hour  of  9  p.  m.  and  that  I  shall 
look  to  you  for  payment.  C.  M.  Reed,  Admin.  E.  J.  Reed»  Est." 

Upon  the  following  day  he  sought  to  serve  this  notice  upon  the 
defendant  at  his  store  in  Fredonia,  but  after  on-e  or  more  efforts, 
having  failed  to  find  him,  delivered  it,  sealed  and  addressed,  to  de- 
fendant's wife  in  the  store,  who  acted  as  his  clerk  and  assistant. 
There  is  evidence  that  the  notice  was  actually  received  by  the  de- 
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fendant  upon  the  date  of  service,  August  10,  1904.  Upon  this  evi- 
dence the  county  judge  was  entitled,  as  a  matter  of  fact,  if  not  of 
law,  to*  fiad  a  sufficient  compliance  by  plaintiff  with  the  provisions 
of  the  negotiable  instruments  law  applicable  to  such  a  case.  UnderT 
section  136,  already  quoted,  the  obligation  existed  to  make  present- 
ment of  the  note  to  the  personal  representative  of  the  maker  if  *'with 
the  exercise  of  reasonable  diligence  he  could  [can]  be  found."  And, 
conversely,  under  section  142  (page  738),  presentment  for  payment 
was  dispensed  with  where  the  same  could  not  be  made  "after  the 
exercise  of  reasonable  diligence."  Section  167  (page  740)  provided 
that  the  notice  of  dishonor  '*may  be  in  writing  or  merely  oral  and 
may  be  given  in  any  terms  which  sufficiently  identify  the  instru- 
ment, and  indicate  that  it  has  been  dishonored  by  non-acceptance 
or  non-payment."  And  such  notice  may  be  given  by  delivering  it 
personally  or  through  the  mails,  and  may  be  g^ven  either  to  a  party 
himself  or  to  his  agent  in  that  behalf.  The  evidence  fairly  war- 
ranted a  finding  that  reasonable  diligence  was  exercised  by  plaintiff 
in  his  effort  to  present  for  payment  the  note  to  Mr.  Chessman  as 
administrator  of  the  maker  of  the  note.  No  question  is  raised  but 
that  the  notice  of  dishonor  was  served  in  due  time,  and  we  think 
no  question  can  be  successfully  made  but  that  said  notice  was  suffi- 
cient in  form  and  properly  served  upon  defendant's  wife  and  agent, 
especially  in  view  of  the  fact  that  notice  actually  came  into  de- 
fendant's possession  within  the  time  allowed  by  law. 

It  is  urged  upon  this  appeal  that  plaintiff's  complaint  was  framed 
upon  the  theory  that  the  note  as  to  the  two  installments  mentioned 
was  duly  presented  for  payment  and  due  notice  of  its  dishonor  giv- 
en, and  that  upon  the  trial  plaintiff  sustained  his  cause  of  action 
upon  a  contrary  theory  by  showing  that  he  was  excused  from  mak- 
ing presentment  of  the  note;  that  there  was  a  variance  between  the 
pleadings  and  the  proofs.  We  do  not  consider  it  necessary  to  ex- 
amine closely  whether  there  was  any  such  variance  or  not,  because, 
upon  the  trial,  evidence  was  given  of  the  various  facts,  without  any 
objection  upon  the  part  of  the  defendant  which  was  sufficient  to  pre- 
sent this  question,  if  it  existed.  Objections  were  taken  from  time 
to  time  that  some  of  the  evidence  was  incompetent,  etc.,  but  no 
suggestion  was  made  that  the  same  was  inadmissible  under  the 
pleadings  because  at  variance  therewith.  It  is  well  settled  that  a 
party  desiring  to  raise  the  objection  of  inadmissibility  of  evidence 
under  the  form  of  pleadings  presented  must  do  so  plainly  and  dis- 
tinctly, and  that  general  objections  which  may  apply  to  some  other 
fault  will  not  be  sufficient  to  accomplish  this  purpose.  The  defend- 
ant comes  within  this  rule,  and  is  not  in  position  to  sustain  the  com- 
plaint made  in  this  respect. 

The  judgment  and  order  reversed  upon  questions  of  law  only,  in 
so  far  as  it  allows  a  recovery  for  principal  and  interest  of  the  install- 
ment becoming  due  August  9,  1903,  and  should  be  otherwise  affirm- 
ed, without  costs  of  this  appeal  to  either  party  as  against  the  other. 
Judgment  accordingly.     All  concur. 
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PEOPLE  ex  rel.  ANDRUS  v.  BOARD  OF  SUP'RS  OF  SARATOGA  COUNTY. 

(Supreme  Court,  Appellate  Division,  Third  Department    June  29,  1903.) 

1.. Counties—Claims— Audit  by  Supervisors— Sufficiency. 

Where  the  county  board  of  supervisors  audited  a  bill  presented  at  its 
annual  meeting,  specifying  the  items  rejected,  and  giving  the  reasons 
therefor,  a  rejection  in  a  subsequent  year  of  the  rejected  items  as  **not 
a  legal  charge  against  the  county"  constituted  a  sufficient  audit  of  the 
bill  to  enable  the  claimant  to  procure  a  review  of  such  audit  by  certiorari, 
and  a  mandamus  to  compel  the  board  to  audit  the  bill  was  properly 
denied. 

2l  Same— Mandamus  to  Compel  Audft— Conditional  Denial. 

Where  a  claimant's  bill  was  rejected  by  the  county  board  of  supervisors 
as  not  a  proper  charge  against  the  county,  whereas  it  was  conceded  that 
an  item  of  67  cents  contained  in  the  bill  was  a  proper  charge,  it  was 
permissible  for  the  court  to  deny  a  writ  of  mandamus  to  compel  tlie 
board  to  audit  the  bill  on  condition  of  the  payment  by  the  board  of  the 
item  conceded  to  be  due. 

Appeal  from  Special  Term,  Saratoga  County. 

Mandamus  by  the  people,  on  the  relation  of  Eugene  A.  Andrus, 
against  the  board  of  supervisors  of  Saratoga  county.  From  an  or- 
der conditionally  denying  the  writ,  relator  appeals.     Affirmed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

Charles  B.  Andrus,  for  appellant. 
Clarence  B.  Kilmer,  for  respondent. 

CHESTER,  J.  The  relator,  during  the  years  from  1899  to  1902, 
inclusive,  was  a  deputy  sheriff  of  the  county  of  Saratoga.  A  war- 
rant for  the  arrest  of  one  Britton,  charged  with  burglary,  issued  by 
a  justice  of  the  peace  of  his  county,  was  placed  in  his  hands  for 
execution.  He  incurred  some  expense  in  traveling  in  search  of 
Britton,  and  finally  learned  that  he  was  a  prisoner,  confined  under 
a  sentence  to  the  Elmira  Reformatory.  The  relator  went  to  El- 
mira,  but,  as  Britton  was  already  in  custody  of  the  law,  no  arrest 
could  be  made  under  the  warrant.  Britton  was  afterwards  indict- 
ed, and  a  bench  warrant  issued  and  placed  in  the  hands  of  the  re- 
lator for  service.  When  Britton  was  released  from  the  reformatory, 
the  relator  again  went  there  from  Saratoga  Springs,  and  arrested 
Britton  under  the  bench  wairant  on  October  20,  1902,  and  brought 
him  to  the  county  jail  at  Ballston.  At  the  annual  session  of  the  de- 
fendant in  November,  1902,  the  relator  presented  a  bill  for  audit, 
claiming  fees  for  serving  certain  subpoenas,  and  for  travel  under 
the  justice's  warrant  and  also  under  the  bench  warrant.  The  de- 
fendant audited  the  fees  for  travel  claimed  under  the  bench  war- 
rant, and  rejected  those  claimed  under  the  justice's  warrant,  as  no 
arrest  was  made  under  that,  specifying  the  items  rejected,  and  giv- 
ing the  reasons  therefor.  At  the  annual  session  of  the  defendant 
in  1903,  the  relator  presented  a  bill  for  audit,  made  up  of  such  re- 
jected items.  This  bill  was  rejected  as  not  a  legal  charge  against 
the  county.  The  bill,  with  some  change  in  form,  was  again  pre- 
sented in  1904,  and  was  again  rejected  for  the  same  reason.    The 
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.^  relator  by  this  proceeding  seeks  to  compel  the  defendant  by  man- 

"  damns  to  audit  such  bill. 

^  It  seems  to  me  clear  that  the  bill  of  the  relator  has  been  audited 
according  to  law,  and  that,  if  the  relator  desires  to  review  by  cer- 
tiorari the  action  of  the  defendant  in  rejecting  the  amount  of  his 
claim  for  travel  under  the  justice's  warrant,  nothing  further  need 
be  required  of  the  defendant  as  preliminary  to  such  review.  The 
term  "audit*'  includes  both  the  allowance  and  the  rejection  of  a 
claim.  People  ex  rel.  Myers  v.  Barnes,  114  N.  Y.  31?,  20  N.  E.  609, 
21  N.  E.  739.  When  the  claim  was  first  presented  in  1902  some 
items  were  allowed,  and  other  specified  items  were  rejected  for 
reasons  stated.  Nothing  appears  to  show  that  the  items  for  travel 
fees  rejected  were  not  passed  upon,  upon  their  merits.  The  reason 
given  for  their  rejection  was  that  no  arrest  was  made,  and  the  rea- 
son given  for  rejecting  the  same  items  the  next  year  was  that  they 
were  not  a  legal  charge  against  the  county.  They  might  well  have 
been  rejected  on  the  ground  that  they  had  been  audited  and  rejected 
by  the  board  the  previous  year.  Osterhoudt  v.  Rigney,  98  N.  Y. 
222.  Notwithstanding  the  last  rejection,  the  claim  for  travel  fees 
under  the  justice's  warrant  was  presented  for  audit  the  third  time 
in  1904.  Included  in  this  claim  as  presented  was  an  item  for  fees 
for  services  and  travel  in  serving  a  subpoena  upon  two  witnesses  in 
the  same  case.  The  entire  bill  was  rejected  as  not  a  legal  claim 
against  the  county.  It  seems  to  be  conceded  that  the  fees  for  serv- 
ing the  subpoena  were  a  proper  charge  against  the  county  and  should 
have  been  allowed.  For  this  reason,  the  relator  urges  that  he  is 
entitled  to  a  peremptory  writ  to  compel  an  audit ;  but  as  the  amount 
thereof  was  only  67  cents,  the  court  at  Special  Term,  in  view  of  its 
insignificance,  was  entirely  justified  in  exercising  its  discretion  to 
deny  a  peremptory  writ,  upon  the  payment  by  the  defendant  of  that 
amount  to  the  relator.  The  amount  having  been  tendered  to  the 
relator  smd  refused,  for  the  reasons  stated,  the  order  appealed  from 
was  right,  and  should  be  affirmed,  with  $10  costs  and  disbursements. 
All  concur. 


TANNER  V.  ECKHARDT  et  al. 
(Supreme  Court,  Appellate  Divlsloi),  Fourth  Department.    July  6,  1905.) 

1.  Fraudulent  Conveyance— Payment  of  Debt  to  Wife. 

A  husband  may  pay  his  wife  any  indebtedness  he  owes  her,  providing 
It  is  done  without  any  design  to  cheat  or  defraud  his  other  creditors. 

[Ed.  Note. — For  cases  in  point,  see  vol.  24,  Cent  Dig.  Fraudulent  Con- 
veyances, §1  243-288,  333^346.] 

2.  Appeal— Reference— Referee's  Conclusions. 

While,  by  statute,  the  question  what  constitutes  an  intention  to  defraud 
creditors  by  a  transfer  of  property  is  a  question  of  fact,  the  conclusions 
which  a  referee  has  deduced  from  the  facts  are  not  controlling  on  appeal. 

3.  Fraudulent  Conveyances— Creditors'  Lien— Wife  as  Grantee. 

A  conveyance  by  a  landowner  to  his  wife,  in  order  to  prevent  him  from 
dissipating  the  property  and  making  bad  sales,  was  subject  to  any  Judg- 
ments which  might  be  recovered  against  him  on  existing  demands. 
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4,  Saj£e— Effect. 

A  conveyance  by  a  husband  to  his  wife  in  payment  of  a  debt  due  her 
could  not  be  sustained  as  against  judgment  creditors  on  claims  existing 
at  the  time  of  the  conveyance,  where  the  amount  due  the  wife  did  not 
clearly  appear. 

Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  Frank  J.  Tanner,  as  receiver  of  the  property  of  John 
Eckhardt,  against  John  Eckhardt  and  others,  to  set  aside  convey- 
ances by  said  Eckhardt  to  the  other  defendants.  From  a  judgment 
in  favor  of  defendants,  plaintiff  appeals.     Reversed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WII^UAMS, 
HISCOCK,  and  STOVER,  JJ. 

Willard  P.  Smith,  for  appellant. 
Wilbur  B.  Grandison,  for  respondents. 

SPR[NG,  J.  The  action  is  brought  by  the  receiver  of  judgment 
creditors  of  John  Eckhardt,  appointed  in  proceedings  supplemental 
to  execution  to  set  aside  conveyances  and  assignments  of  mort- 
gages made  by  said  judgment  debtor  to  his  wife,  Margaretha,  and 
his  son,  Isaac ;  the  referee  finding  that  the  conveyances  to  the  son, 
Isaac,  were  in  trust  for  the  wife.  The  evidence  is  not  contained  in 
the  record,  but  the  referee  in  his  report  has  recited  the  facts  very 
fully,  and  we  get  quite  a  clear  conception  of  the  salient  features  of 
the  various  transactions  oiit  of -which  the  controversy  has  arisen. 
The  judgments  which  are  the  foundation  of  the  cause  of  action 
represent  the  balance  or  deficiency  in  each  instance  on  a  foreclos- 
ure sale.  In  June,  1891,  the  defendant  John  Eckhardt  assigned  a 
bond  and  mortgage  owned  by  him  to  one  Reuling,  guarantying  the 
payment  of  the  same.  The  premises  were  subsequently  sold  on  a 
foreclosure  of  the  mortgage,  and  the  deficiency  judgment  against 
Eckhardt  was  entered  in  May,  1898.  In  June,  1892,  the  said  Eck- 
hardt gave  two  separate  bonds  to  Charles  J,  Close,  each  for  $2,500, 
and  secured  by  a  mortgage  on  the  premises  owned  by  Eckhardt, 
which  were  sold  in  a  foreclosure  action  in  1900,  and  a  deficiency  re- 
mained on  each  judgment.  The  amount  remaining  unpaid  on  these 
three  judgments  was  $3,379.93,  and  the  receivership  was  extended  to 
the  proceeding  on  each  judgment  In  the  early  part  of  1893  Eck- 
hardt conveyed  to  his  wife  and  son  real  estate  in  the  city  of  Buffalo 
of  the  value  of  $190,000,  and  bonds  and  mortgages  worth  about 
$4,300.  The  real  estate  was  mortgaged  to  the  amount  of  about  $80,- 
000,  making  the  net  value  of  the  property  transferred  $114,300.  He 
was  personally  liable  for  the  payment  of  the  incumbrances  on  the 
property,  but  the  lands  covered  by  each  mortgage  were  deemed  ad- 
equate to  meet  the  mortgage  indebtedness,  and  that  was  particu- 
larly so  as  to  the  mortgages  which  culminated  in  the  judgments 
now  represented  by  the  appellant,  although  the  margin  above  each 
of  these  liens  was  quite  small.  Eckhardt  and  his  wife  had  long 
been  married,  and  from  1870  to  1891  carried  on  a  millinery  and  re- 
tail dry  goods  store  in  the  city  of  Buffalo.  The  business  was  in  the 
name  of  the  husband,  but  the  wife  was  the  real  manager  and  exec- 
utive head,  and  there  was  an  agreement  between  them  that  she 
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should  have  one-half  of  the  profits  accruing  in  form  to  him.  Dur- 
ing 10  years  of  the  time  the  business  was  prosecuted  one  Kauth 
was  a  copartner,  and  while  that  copartnership  existed  the  under- 
standing between  Eckhardt  and  his  wife  was  that  each  should  be  en- 
titled to  one-fourth  of  the  profits.  The  business  was  profitable,  and 
in  1891  they  sold  the  same.  The  amount  received  therefor  does 
not  appear,  but  Mrs.  Eckhardt  obtained  no  part  of  the  avails  of  the 
sale.  In  December,  1892,  they  sold  for  $34,000  the  real  estate 
where  the  business  was  carried  on.  Ten  thousand  dollars  of  the 
purchase  price  were  paid  to  Mrs.  Eckhardt,  and  she  loaned  the  same 
to  her  husband  a  month  later,  and  the  entire  indebtedness  was  out- 
standing at  the  time  of  the  conveyances  to  her  adverted  to.  This 
real  estate  was  purchased  with  money  accruing  from  the  store  busi- 
ness. Eckhardt  invested  unprofitably  and  against  the  protest  of  his 
son  and  wife.  In  February,  1892,  he  was  physically  and  mentally 
weak,  and  was  induced  to  make  the  transfers  now  attacked  "at  the 
request  and  earnest  solicitation  of  the  defendants  Margaretha  and 
Isaac  Eckhardt,  in  order  to  save  the  property,  and  to  compensate 
Mrs.  Eckhardt  for  her  share  of  the  profits  of  said  William  street 
business."  Thereafter  Mrs.  Eckhardt  received  the  rents  from  this 
real  estate,  and  they  were  expended  for  the  family  expenses  and  re- 
pairs upon  the  property.  It  appears  that  in  January,  1893,  one 
Cieslinski  had  commenced  an  action  against  John  Eckhardt  to  re- 
cover $1,259.04,  and  the  answer  was  verified  on  the  23d  day  of 
February,  1893,  which  was  two  days  after  the  acknowledgment  of 
the  first  conveyance  to  his  wife,  and  the  other  transfers  followed 
quite  closely.  The  referee  has  set  forth  in  detail  certain  facts  un- 
necessary to  enumerate,  which  might  reasonably  lead  to  the  conclu- 
sion that  Eckhardt  personally  knew  nothing  of  this  claim,  and  did 
not  believe  it  was  a  valid  demand  against  him.  It  did,  however, 
eventually  result  in  a  judgment,  which  was  paid  by  the  defendant 
Mrs.  Eckhardt  conveying  to  Cieslinski  certain  lots  which  had  been 
conveyed  to  her  by  her  husband  in  March,  1894.  There  were  two 
other  claims,  aggregating  $217,  against  Eckhardt  at  the  time  of  his 
transfers  to  his  wife.  We  do  not  attach  the  importance  to  these 
outstanding  claims  in  this  litigation  which  seems  to  have  been  given 
to  them  by  the  learned  referee  and  the  respective  counsel.  The 
transfers  covered  property  of  large  value,  and  it  is  hardly  conceiv- 
able that  people  accustomed  for  many  years  to  carry  on  business  act- 
ively and  successfully  would  dispose  of  property  of  so  much  value 
to  avoid  the  payment  of  these  three  small  demands,  the  validity  of 
which  was  honestly  doubted  by  the  alleged  debtor.  Their  exist- 
ence emphasizes  the  fact  that  tlie  conveyances  and  transfers  made 
by  Eckhardt  left  him  without  sufficient  property  to  meet  his  obliga- 
tions, although  he  did  not  transfer  every  vestige  of  it  to  his  wife. 
The  referee  finds  that  Mrs.  Eckhardt  and  his  son  "knew  the  intent 
and  purpose  of  said  transfers,"  and  "that  the  intent  of  said  trans- 
fers was  to  deprive  John  Eckhardt  of  the  power  to  deed  or  trade 
his  property  and  consequently  dissipate  it,  and  to  compensate  Mrs. 
Eckhardt  for  her  moneys  due  her  under  said  agreement  and  loans 
made  to  John  Eckhardt,  and  was  made  without  intent  to  hinder,  de- 
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lay,  or  defraud  the  parties  represented  by  the  plaintiff,  and  they 
were  not  hindered,  delayed,  or  defrauded  by  said  transfers." 

There  were  therefore  two  inducements  for  the  transfer  of  this 
property  to  his  wife — one  to  prevent  its  dissipation,  and  the  other 
to  repay  the  debt  which  he  owed  her.  As  to  the  first  motive  which 
induced  the  transfer,  however  laudable  it  may  have  been  in  order 
to  preserve  the  property  from  loss  by  reason  of  bad  sales  and  un- 
wise investments,  it  is  no  warrant  for  vesting  the  title  absolutely  in 
the  wife  to  the  deprivation  of  the  creditors  of  the  husband.  The 
primary  purpose  of  saving  the  property  from  being  wasted  and  frit- 
tered away  by  the  husband  should  have  been  to  keep  it  for  the 
benefit  of  his  creditors  or  obligees.  Considered  by  itself,  therefore, 
the  first  reason  makes  the  transfers  voluntary,  with  no  considera- 
tion to  support  them,  and  the  wife  would  hold  the  property  not  ab- 
solutely, but  for  him,  and  subject  to  any  judgment  which  might  be 
recovered  against  him.  The  referee  is  probably  right  in  finding 
that  there  was  no  actual  intent  by  the  parties  to  these  transfers  to 
defraud  the  creditors  of  Eckhardt.  They  may  fairly  have  expected 
and  believed  that  each  parcel  of  real  estate  was  ample  to  pay  the 
incumbrances,  with  any  probable  accumulation  of  interest  and  taxes. 
The  bonds,  however,  were  personal  obligations  against  Eckhardt. 
In  the  main  he  had  given  them  originally,  and  he  was  personally 
liable  for  their  payment  at  maturity.  The  equity  of  value  was 
small  in  some  of  the  parcels,  notably  in  those  of  the  existing  judg- 
ment creditors.  In  the  aspect  of  the  case  we  are  now  considering, 
the  transfers  were  without  consideration.  These  defendants  are  in 
no  situation  to  say  they  did  not  believe  the  pr-operty  would  ever  be 
needed  to  meet  his  obligations.  They  took  it  to  prevent  its  dissipa- 
tion, and  must  be  held  accountable  for  it  whenever  in  the  mischan- 
ces of  investments  Eckhardt  is  summoned  to  respond  upon  his 
bonds. 

Regarding  the  other  inducement  which  prompted  the  transfers, 
Eckhardt  might  pay  his  wife  any  indebtedness  he  owed  her,  pro- 
viding it  was  done  without  any  design  to  cheat  or  defraud  his  other 
creditors.  Commercial  Bank  v.  Sherwood,  162  N.  Y.  310,  318,  56 
N.  E.  834;  Delaney  v.  Valentine,  154  N.  Y.  692,  49  N.  E.  65;  Sey- 
mour V.  Wilson,  19  N.  Y.  417,  421.  It  is  to  be  observed  at  the  out- 
set that  it  is  impossible,  from  the  facts  found  at  least,  to  distin- 
guish any  line  of  demarcation  between  that  part  of  the  property 
intended  to  be  preserved  to  prevent  its  squandering  and  the  portion 
designed  to  repay  the  indebtedness  to  Mrs.  Eckhardt.  Passing 
that,  we  are  unable  to  determine  the  amount  of  that  indebtedness. 
While  Eckhardt,  to  insure  the  payment  of  the  debt  due  his  wife, 
could  safely  transfer  property  to  her,  its  value  ought  not  to  be  vast- 
ly in  excess  of  the  claim.  The  referee  has  found  that  the  property 
transferred  aggregated  in  value  $114,300  above  the  incumbrances 
upon  it.  If  her  indebtedness,  to  illustrate,  was  only  $10,000,  she 
could  not  acquire  by  these  conveyances  real  estate  worth  more 
than  ten  times  that  sum,  to  the  exclusion  of  other  creditors  of  Eck- 
hardt. The  right  in  one  to  convey  property  to  satisfy  a  debt  must  be 
construed  reasonably  when  it  operates  to  leave  other  obligations  un- 
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paid.  We  appreciate  that  what  constitutes  an  intention  to  hinder, 
delay,  and  defraud  creditors  by  a  transfer  of  property  in  this  class 
of  cases  is  made  a  question  of  fact  by  statute.  We  have  endeavor- 
ed to  keep  within  the  compass  of  the  facts  found  by  the  referee,  and 
there  is  no  other  source  to  obtain  them,  for  they  compose  the  rec- 
ord before  us.  The  conclusions  which  he  has  deduced  from  the 
facts  are  not  controlling  upon  us.  Robert  et  al.  v.  Victor  et  al.,  130 
N.  Y.  585-600,  29  N.  E.  1025 ;  Coleman  v.  Burr  et  al.,  93  N.  Y.  17-31, 
45  Am.  Rep.  160.  They  merely  indicate  the  judgment  of  the  ref- 
eree. The  transaction,  as  we  interpret  it,  carries  its  own  condemna- 
tion. Property  in  value  over  $100,000  was  transferred  to  the  wife 
and  son.  The  incentive  was,  first,  to  preserve  it  from  dissipation, 
and,  second,  to  insure  the  wife  the  payment  of  a  just  claim,  the  re- 
sult of  a  lifetime  of  hoarding.  The  amount  of  her  claim  does  not 
appear.  The  agreement  upon  which  it  is  founded,  according  to  the 
referee,  was  "not  accurately  formulated."  It  is  indefinite  and  un- 
certain. Judgment  creditors  on  claims  subsisting  against  the  hus- 
band at  the  time  of  the  transfers  are  now  seeking  to  obtiain  satisfac- 
tion of  their  judgments  out  of  this  property.  Before  it  can  be  held 
against  them,  there  must  be  something  more  tangible  than  appears 
in  this  record  establishing  the  vaHdity  and  extent  of  her  indebted- 
ness. If  upon  a  retrial  the  proof  should  develop  that  she  has  a 
just  definite  claim,  that  the  transfers  to  her  were  honest,  and  with- 
out any  intent  to  defraud  the  judgment  creditors  of  her  husband,  it 
may  be  entirely  proper  to  establish  her  debt  as  a  lien  upon  the 
real  estate  conveyed,  and  devote  said  property  to  the  payment  of 
the  judgments  in  suit  subject  to  such  lien.  We,  however,  are  too 
much  in  the  dark  as  to  the  character  and  amount  of  such  claims 
to  pass  upon  that  question.  The  judgment  should  be  reversed  up- 
on the  law  and  facts,  and  a  new  trial  ordered,  with  costs  to  appel- 
lant to  abide  the  event. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  event.    All  concur. 


FULLER  BUGGY  CO.  v.  WALDRON. 

(Snpreme  Court,  Sr)co!al  Term,  Albany  County.    July  8,  1905.) 

Plkadino—Sbrvick  of  Unverified  Anbwe&~Retubn— Diligence. 

An  answer  was  served  at  the  office  of  plaintiff's  attorney  during  his 
absence.  On  the  ret-urn  of  the  attorney,  the  day  following,  he  discovered 
that  it  was  unverified.  The  next  day  was  Sunday,  and  on  Monday  he 
returned  the  answer.  Held,  that  he  exercised  due  diligence,  and  could 
not  be  compelled  to  accept  service  thereof. 

[Ed.  Note. — For  cases  in  point,  see  vol.  39,  Cent  Dig.  Pleading,  §  1023.] 

Action  by  the  Fuller  Buggy  Company  against  Adelbert  Waldron. 
On  motion  to  compel  the  acceptance  of  service  by  plaintiff's  attor- 
ney of  defendant's  unverified  answer.     Denied. 

Jas.  A.  Leary,  for  the  motion. 

N.  B.  Spalding  and  L.  C.  Warner,  opposed. 
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HASBROUCK,  J.  The  complaint  in  this  action  was,  as  I  be- 
lieve, properly  verified.  The  defendant  served  an  unverified  an- 
swer, the  plaintiff  returned  it  as  a  nullity,  and  this  motion  is  to 
compel  the  acceptance  of  service  by  the  plaintiff's  attorney  of  the 
defendant's  unverified  answer.  By  the  affidavit  of  the  attorney 
for  the  plaintiff,  Mr.  Spalding,  it  appears  that  the  answer  which  he 
is  moved  to  accept  the  service  of  was  served  at  10 :30  a.  m.  on  Jtme 
30,  last;  that  Mr.  Spalding  was  away  from  his  office  on  the  follow- 
ing day,  July  1st,  and  that  he  did  not  return  the  answer  as  a  nul- 
lity until  July  4th.  July  2d  was  on  Sunday.  The  notice  given  the 
defendant  by  the  plaintiff  that  it  would  treat  the  answer  as  a  nullity 
is  dated  July  3d.  Plaintiff's  attorney  lived  in  Albany,  and  the  de- 
fendant's attorney  lives  at  Saratoga.  The  papers  show  that  the 
answer  was  received  back  by  the  defendant's  attorney  on  July  4th 
by  mail.  They  do  not  show  whether  the  paper  was  mailed  on  July 
3d  or  4th.  Assuming  that  the  answer  was  returned  by  mail  on  July 
3d,  and  that  the  discovery  of  its  want  of  verification  by  the  plain- 
tiff's attorney,  owing  to  his  absence  from  his  office,  was  not  made 
until  July  1st,  and  that  Sunday  intervened,  it  does  not  appear  that 
the  plaintiff's  attorney  did  not  exercise  due  diligence  in  his  treat- 
ment of  the  answer,  and  returned  it  to  the  defendant's  attorney. 

The  motion  to  compel  the  plaintiff  to  accept  service  of  the  un- 
verified answer  is  denied,  without  costs,  and  the  defendant's  time 
in  which  to  serve  a  verified  answer  is  extended  for  five  days  from 
this  date,  July  14th. 


McMAHON  V.  COOK,  Sherlflf. 
(Supreme  Court,  Appellate  Division,  Fourtli  Department    July  6,  1905.) 

1.  Estoppel— To  Claim  Exemption. 

A  surety  on  a  bond  to  secure  release  of  a  convicted  person  Is  estopjied 
to  claim  property  to  be  exempt  as  against  tbe  judgment  obtained  <mi  tbc 
bond,  he  having  In  his  alfldavit  of  justification,  with  knowledge  of  the  ex- 
emption, which  was  not  known  to  those  with  whom  he  was  dealing,  and 
with  an  miderstaiuling  of  his  affidavit,  given  such  property  as  part  of 
what  he  was  worth  above  his  debts  and  exemptions. 

2.  Same. 

Code  Civ.  Proc.  §  1404,  providing  that  exemption  of  real  estate  may  be 
canceled  in  a  certain  way,  and  that  any  other  release  or  waiver  of  an  ex- 
emption is  void,  does  not  prevent  one  from  estopping  himself  to  claim 
property  as  exempt 

8.  Same— PLEAniNG. 

A  judgment  creditor,  to  be  entitled  to  sale  on  execution  of  property 
of  the  judgment  debtor,  on  the  ground  that  he  was  estopped  to  claim  it 
as  exempt,  need  not,  in  the  action  in  which  the  judgment  was  obtained, 
have  made  any  jUlegatlons  of  fraud  against  -defeix^ant 

Appeal  from  Special  Term,  Oswego  County. 

Action  by  Mary  McMahon,  individually  and  as  administratrix 
of  James  King,  deceased,  against  Elden  H.  Cook,  as  sheriff 
of  Oswe^c^o  county.  From  a  judgment  for  plaintiff  by  which  a  levy 
of  execution  by  defendant  on  real  estate  formerly  belonging  to  said 
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King  was  set  aside  and  sale  of  it  on  execution  was  permanently  en- 
joined, defendant  appeals.     Reversed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

Udelle  Bartlett,  for  appellant. 

Francis  E.  Cullen,  for  respondent. 

HISCOCK,  J.  The  people  of  the  state  of  New  York  secured  a 
judgment  against  King  and  three  other  sureties  upon  a  bond  for 
$1,528.0-1,  and  execution  was  issued  to  the  defendant,  and  he  pro- 
posed to  collect  the  same  out  of  some  real  estate  belonging  to  King 
at  the  time  said  judgment  was  obtained  and  docketed.  The  trial 
court  granted  the  judgment  above  referred  to,  enjoining  said  sale 
upon  the  ground  that  the  real  estate  was  purchased  by  King  with 
pension  money,  and  was  therefore  exempt  from  levy  and  sale.  We 
think  that  King,  and  the  plaintiff,  as  his  representative  and  grantee, 
were  estopped  by  what  took  place  when  the  bond  was  executed 
from  making  this  claim,  and  that  the  judgment  was  erroneous. 
While  the  findings  of  the  trial  court  are  brief,  there  is  practically 
no  dispute  about  the  actual  facts  in  this  case,  many  of  the  important 
ones  being  expressly  stipulated  by  the  plaintiflF.  One  Mullen  was 
convicted  of  the  crime  of  assault,  and  sentenced  to  state's  prison. 
A  certificate  of  reasonable  doubt  was  procured,  and  an  appeal  taken 
from  said  judgment  of  conviction  to  tlie  Appellate  Division.  There- 
after, to  secure  Mullen's  release  from  prison  pending  said  appeal, 
King  and  three  others,  as  sureties,  duly  executed  an  undertaking  of 
bail  whereby  they  jointly  and  severally  undertook  that  Mullen 
would  in  all  respects  abide  the  order  and  judgment  of  the  Appellate 
Court,  and  would  surrender  himself  in  execution  upon  the  judg- 
ment upon  its  being  afiirmed.  Said  undertaking  was  conditioned 
for  the  payment  of  $1,5U0  in  case  of  his  failure  so  to  do.  Said  judg- 
ment was  affirmed,  but  the  criminal  escaped,  and  the  sureties  have 
failed  to  comply  with  their  undertaking,  and  judgment  was  duly 
obtained  against  them  for  the  amount  of  said  bond,  interest,  and 
costs  by  the  people  of  the  state  of  New  York,  and  it  is  the  execu- 
tion upon  said  judgment  against  King  and  others  whereof  stay  has 
been  sought  and  granted  in  this  action.  It  sufficiently  appears  ' 
without  dispute  that  at  the  time  said  undertaking  was  executed  by 
King  he  owned  and  held  the  title  to  a  piece  of  real  estate  which  had 
been  purchased  with  pension  money,  and  which  is  the  only  property 
involved  here.  In  his  affidavit  of  justification  upon  said  undertaking 
he  swore  that  he  was  "worth  the  sum  of  fifteen  hundred  dollars  over 
and  above  all  debts  and  obligations  and  property  exempt  from  levy 
and  sale  under  an  execution,"  and  that  his  said  property  consisted, 
amongst  other  things,  of  the  piece  of  real  estate  herein  mentioned. 
It  is  expressly  conceded  that  said  undertaking  was  accepted  and 
approved,  and  the  convicted  person  discharged  from  custody  upon 
the  faith  of  said  undertaking  and  in  reliance  upon  the  truth  of  the 
above  statements  and  representations  made  by  said  King.  It  also 
appears  that  the  execution  cannot  be  collected  out  of  property  oth- 
er than  said  real  estate. 
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The  pensioner,  upon  the  trial,  did  attempt  to  take  the  position  that 
he  did  not  understand  the  meaning  of  his  affidavit  of  justification 
upon  the  subject  of  exemptions.  Upon  the  other  hand,  however, 
he  allowed  to  go  without  contradiction  evidence  that  at  the  time  he 
executed  the  undertaking  and  made  his  affidavit  he  stated,  in  sub- 
stance, to  the  attorney  preparing  the  same,  that  this  property  was 
exempt,  and  could  not  be  held,  but  was  told  to  proceed,  and  say 
nothing  about  the  matter.  The  trial  justice  has  not  found  any  such 
ignorance  as  claimed  on  the  part  of  the  surety,  and  it  manifestly  did 
not  exist.  We  therefore  have  it  that  the  plaintiff,  concededly  oc- 
cupying no  better  position  than  King,  has  come  into  a  court  of 
equity  seeking  to  maintain  this  action  by  the  assertion  of  a  right 
which  was  expressly  disclaimed  for  the  purpose  of  procuring  ac- 
tion by  the  representatives  of  the  people,  and  after  the  latter  have 
in  fact  acted  in  an  important  matter  in  reliance  upon  such  repre- 
sentations in  a  manner  which  will  leave  public  rights  without  any 
adequate  remedy  if  plaintiff's  contention  is  allowed.  We  regard  it 
as  too  well  settled  to  require  the  citation  of  authorities  that  an  in- 
dividual who,  under  ordinary  circumstances,  made  a  representation 
as  to  the  ownership,  title,  or  freedom  from  incumbrance  of  a  piece 
of  real  estate  for  the  purpose  of  procuring  another  to  act  in  reliance 
thereon,  would  not  be  permitted  after  such  action  by  such  other 
persons  in  reliance  upon  such  representations  to  assert  the  contrary 
thereof.  Neither  can  this  case  be  maintained  upon  the  ground  that 
the  statement  in  the  justification  was  a  mere  expression  of  an  opin- 
ion of  law,  which  could  not  be  the  basis  of  an  estoppel.  The  facts 
which  made  the  property  exempt  were  within  the  knowledge  of 
King,  and  not  within  the  knowledge  of  those  with  whom  he  was 
dealing,  and  there  was  no  doubt  or  uncertainty  about  the  provisions 
of  law  which  created  the  exemption.  Under  such  circumstances, 
the  statement,  if  binding  in  other  respects,  would  be  a  sufficient 
statement  of  his  rights  and  of  the  facts  to  protect  another  who  had 
acted  upon  the  faith  thereof.  Storrs  v.  Barker,  "6  Johns.  Ch.  166, 
10  Am.  Dec.  316;  Hawley  v.  Griswold,  42  Barb.  18;  Tilton  v.  Nel- 
son, 27  Barb.  595.  The  only  question  which,  as  it  seems  to  us,  is 
at  all  doubtful  or  requires  consideration,  is  the  one  whether  the 
statutes  upon  that  subject  have  so  secured  to  the  pensioner  this  pen- 
sion money  or  property  purchased  therewith  that  he  cannot  debar 
himself  from  asserting  his  right  by  any  such  circumstances  as  would 
ordinarily  make  an  estoppel.  As  already  indicated,  we  do  not  think 
that  this  result  has  been  accomplished.  After  the  sections  of  the 
Code  making  real  estate  purchased  with  pension  money  exempt 
comes  section  1404,  with  reference  to  the  cancellation  of  exemptions 
thereof.     This  section  provides  that : 

"The  owner  of  real  property  exempt  as  prescribed  •  •  •  may  at  any 
time  subscribe  a  notice,  and  personally  acknowledge  the  execution  thereof, 
•  •  •  to  the  effect  that  he  cancels  all  exemptions  from  levy  or  sale  by  virtue 
of  an  execution  affecting  the  property,  or  a  particular  part  thereof,  fully 
described  in  the  notice.  The  cancellation  takes  effect  when  such  a  notice  is 
recorded,  as  prescribed.  •  •  •  Any  other  release  or  waiver  hereafter 
executed,  of  an  exemption  of  real  property,  allowed  by  this  article^  m  m  •- 
is  void." 
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A  conveyance  or  mortgage,  however,  by  the  husband  and  wife 
jointly,  is  valid.  This  statutory  provision  is  of  interest  in  this  dis- 
cussion in  at  least  two  ways.  It  has  been  argued  that  it  was  the 
policy  of  the  law  to  secure  the  pensioner  in  his  exemptions  and  to 
prevent  him  from  stripping  his  family  as  well  as  himself  of  property 
by  improvident  transactions.  This  section,  however,  discloses  that 
the  Legislature  did  not  feel  able  to  secure  him  in  any  such  broad 
way  as  has  been  claimed,  but  expressly  permitted  him  at  any  time 
to  cancel  and  renounce  the  benefit  of  his  exemptions  by  executing 
an  instrument  to  that  effect.  In  the  second  place,  it  is  urged  that 
the  section  quoted  pronounces  invalid  any  form  of  release  or  waiver 
except  that  expressly  prescribed,  and  that  this  provision  excludes 
the  idea  of  an  estoppel  such  as  is  claimed  by  the  defendant  herein. 
It  does  not  seem  to  us  that  there  is  any  analogy  between  the  prin- 
ciples applicable  under  this  provision  of  the  Code  to  a  cancellation, 
release,  or  waiver  of  a  right  to  exemption  and  those  applicable  in 
this  action  to  the  subject  of  estoppel.  In  the  former  case  the  right 
of  exemption  is  asserted  and  understood  by  all  parties  to  exist,  and 
the  only  consideration  is  how  that  right,  plainly  and  openly  existing, 
shall  be  cut  off,  and  the  statutory  provisions  tell  how  it  shall  be 
done  to  the  exclusion  of  any  other  method.  In  the  case  of  estoppel 
such  as  is  before  us  the  question  is  not  of  cutting  off  a  known  right, 
but  whether  a  party  in  his  dealings  with  others  has  so  denied  and 
concealed  his  right  that  he  will  not  thereafter  be  entitled  to  assert 
it.  The  statute  does  not  seem  to  us  to  make  any  provision  upon 
this  subject  which  directly  or  indirectly  by  any  reasonable  process 
of  implication  and  construction  can  be  extended  to  the  latter  situa- 
tion, but  to  leave  it  to  be  solved  by  the  ordinary  principles  of  law 
and  equity.  Beyond  doubt  all  of  the  elements  are  present  in  this 
action  which  would  create  an  equitable  estoppel  as  between  or- 
dinary individuals  dealing  with  reference  to  an  ordinary  piece  of 
real  estate,  and  we  do  not  believe  that  it  was  the  policy  of  the  law 
upon  this  subject  to  drag  down  the  most  ordinary  and  well-found- 
ed principles  of  equity,  or  to  protect  the  pensioner  at  the  ex- 
pense of  good  morals  and  simple  justice.  It  was  the  intention  of 
the  statute  to  protect  him  as  far  as  practicable  from  the  evil  designs 
of  others,  or  from  his  own  improvidence  and  sudden  tempta- 
tion, and  for  this  reason  he  was  required  to  observe  certain  forms 
before  property  known  to  be  exempt  could  be  relieved  from  such 
exemption ;  but  if  he  desired  to  he  had  the  right  to  deal  with  his 
property  under  these  forms  freely  and  without  limitation.  Having 
this  right  to  relieve  his  property  from  the  exemption,  it  seems  to 
us  a  reasonable  conclusion  that  he  might  excuse  others  from  insist- 
ing upon  these  forms  by  himself  denying  the  existence  of  the  facts 
which  made  them  necessary.  When  plaintiff's  intestate  offered 
himself  as  a  surety,  he  could  have  qualified  himself  with  reference 
to  the  property  in  question  if  he  had  truthfully  disclosed  the  facts 
of  its  exemption  by  executing  a  release  or  cancellation  of  the  kind 
indicated,  and  his  property  then  would  have  been  subject  to  the 
execution.  We  think  he  was  able  to  make  his  property  just  as 
much  liable  to  the  execution  by  denying  the  existence  of  the  facts 

Digitized  byCjOOQlC 


1022  94  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

and  128  New  York  State  Reporter 

which  made  the  property  exempt,  and  thus  preventing  the  people 
from  insisting  upon  the  necessary  instrument  of  cancellation.  It 
is  said  that,  if  an  estoppel  may  be  created  by  a  pensioner  against 
asserting  his  right  to  exemption,  then  an  easy  way  will  be  open  of 
debarring  both  him  and  his  family  from  the  enjoyment  of  the  rights 
which  have  been  secured  to  them.  It  may  be  answered  that  in  this 
particular  case — which  is  all  we  have  to  decide — the  means  which 
were  taken  to  estop  the  privileged  person  from  asserting  his  privi- 
leges were  quite  as  formal  and  formidable  as  would  have  been  re- 
quired to  make  a  cancellation  under  the  Code.  But,  if  it  were  neces- 
sary to  go  further,  we  should  refer  to  the  fact  that  the  counsel  for 
the  respondent  has  not  called  to  our  attention  any  case  which  seems 
to  hold  that  it  is  a  matter  of  public  policy  to  protect  a  privileged 
person  under  all  circumstances  and  at  all  hazards  from  the  result  of 
his  own  fraudulent  or  deceitful  conduct.  It  was  the  undoubted  in- 
tention of  the  Legislature,  as  it  ought  to  be,  to  protect  the  pensioner 
and  his  family  within  all  reasona'ble  limits  from  evil  schemes  and 
improvidence,  but  it  would  be  unreasonable  to  extend  this  policy  so 
far  as  to  permit  him  to  deceive  and  mislead  others.  Fritz  v.  Word- 
en,  20  App.  Div.  241,  46  N.  Y.  Supp.  1040.  A  question  very  nearly 
akin  to  the  one  involved  here  was  settled  in  the  case  of  Moore  v. 
Wescott,  22  Wkly.  Dig.  515.  In  that  case  the  owner  of  premises 
exempt  as  a  homestead  procured  a  loan  upon  mortgage,  and  for  the 
purpose  of  doing  this  stated  that  he  had  a  perfect  title  to  the  prem- 
ises, and  that  there  were  no  liens  or  incumbrances  of  any  kind  there- 
on. It  was  held  under  such  circumstances  that  he  should  not  be 
afforded  the  opportunity  of  setting  up  in  a  foreclosure  action  a  de- 
fense that  said  property  was  exempt ;  that,  even  if  the  opportunity 
were  given  to  so  answer,  he  would  be  equitably  estopped  from  set- 
ting up  the  statutory  homestead  exemption  against  the  mortgage. 

Some  cases  are  cited  by  the  learned  trial  justice  in  his  opinion  as 
sustaining  the  conclusion  reached  by  him.  We  think,  however, 
that  they  are  not  applicable  to  the  facts  before  us,  and  that  reference 
need  be  made  to  only  two  of  them.  In  the  case  of  Robinson  v. 
Wiley,  15  N.  Y.  489,  a  majority  of  the  court  did  not  agree  upon  any 
of  the  propositions  expressed,  and  so  much  of  the  opinion  as  stated 
that  a  case  of  estoppel  had  not  been  made  out  against  the  assertion 
of  the  exemption  therein  specified  did  so  upon  the  grounds,  first, 
that  the  language  used  by  the  owner  of  the  real  estate  was  not 
broad  enough  to  cover  such  exemption,  and,  secondly,  that  there 
was  no  finding  that  the  representations  were  made  with  the  fraudu- 
lent intent  of  causing  the  belief  that  no  exemption  existed.  In  the 
case  at  bar  there  is  no  question  but  what  the  language  used  by  King 
was  broad  enough  to  cover  the  subject  of  the  exemption  of  the  real 
estate  in  question,  and  the  undoubted  facts  show  that  the  repre- 
sentations were  made  for  the  purpose  of  deceiving  and  misleading 
the  people.  In  the  case  of  Countryman  v.  Countryman  (Sup.)  28 
N.  Y.  Supp.  258,  no  question  of  estoppel  was  raised  or  discussed. 

It  is  also  suggested  that  in  some  way  the  right  to  enforce  judg- 
ment against  the  property  has  been  lost,  because  plaintiff  in  the 
original  action  upon  the  undertaking  did  not  insert  some  allegations 
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of  fraud  against  plaintiff's  intestate.  We  are  unable,  however,  to 
see  how  this  was  necessary,  or  how  the  failure  so  to  do  has  af- 
fected any  rights  under  the  execution.  The  only  object  in  inserting 
such  allegations  in  the  original  action  would  have  been  to  lay  the 
foundation  for  certain  increased  rights  under  said  judgment  against 
the  surety  personally.  No  manner  is  indicated  to  us  in  which  a 
judgment  procured  after  such  additional  allegations  would  have 
given  any  greater  rights  of  enforcement  against  the  real  estate. 
The  judgment  obtained  in  any  event  would  have  been  an  ordinary 
money  judgment,  to  be  enforced  against  property  by  execution. 
The  considerations  urged  in  behalf  of  the  plaintiff  relate  to  the  en- 
forcement of  the  judgment,  rather  than  to  its  form  or  nature. 
Plaintiff,  in  procuring  it,  was  not  bound  to  anticipate  or  avoid  the 
claim  of  exemption  by  alleging  King's  conduct.  It  is  sufficient  for 
it  to  do  this  and  meet  the  claim  when  it  is  urged  as  a  basis  of  de- 
feating collection  of  the  judgment. 

The  general  principles  applicable  to  a  suit  in  equity  are  very  fa- 
miliar. It  is  a  well-understood  principle  that  a  plaintiff  who  seeks 
the  aid  of  a  court  of  equity  must  not  base  his  prayer  upon  conduct 
or  claims  which  are  inequitable  and  unjust  towards  others.  This 
suit  is  clearly  in  violation  of  that  principle,  and  for  that  and  other 
reasons  stated  must  fail. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  event  upon  the  law  and  the  facts.      All  concur. 


HALSTEAD  et  al.  v.  ATTERBURT  et  al. 
(Supreme  Court,  Appellate  Division,  First  Department.    Jnne  23,  1905.) 

1.  Adjoining  Landowners  — Contbact  — Building  Restriction— Conbtbuc- 

TION. 

Where  the  owners  of  adjoininii?  lots  abutting  on  a  street,  and  between 
two  avenues  which  Intersected  the  street,  agreed  that  buildings  thereafter 
to  be  erected  on  such  lots  should  be  set  back  a  certain  distance,  but  that 
the  agreement  should  not  apply  to  the  lots  on  the  corners  of  the  street 
and  any  intersecting  avenue,  nor  to  lots  fronting  on  the  avenues  be- 
trveen  that  street  and  the  one  north  of  it,  and  subsequently  an  avenue 
was  extended  northerly  so  as  to  intersect  the  street  between  the  two  ave- 
nues, a  lot  fronting  on  such  avenue  north  of  the  street  in  question  was  not 
subject  to  the   restriction. 

2.  Same— Conveyances— Restbictions. 

One  of  the  owners  having,  before  the  northerly  extension  of  the  ave- 
nue, conveyed  by  a  deed  containing  the  same  restrictions  as  lmi>06ed  by 
tlie  contract,  the  restriction  was  not  operative,  as  it  should  be  construed 
as  merely  a  reiteration  of  the  original  restriction,  and  as  the  sn^antor  con- 
veyed to  the  grantee  therein  all  his  remaining  lots. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  John  J.  Halstead,  as  trustee,  and  others,  ap^ainst  Charles 
L.  Atterbury  and  others.  From  a  judgment  for  plaintiffs,  defend- 
ants appeal.     Affirmed  on  the  opinion  of  the  referee. 

Following  is  the  referee's  opinion : 

This  is  an  action  for  the  specific  performance  of  a  contract  for  the  convey- 
ance by  the  plaintiffs  to  the  defendants  of  property  upon  the  northwest  corner 
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of  Lexiniirtoii  avenue  and  East  Serentieth  street,  in  this  city,  having  a  frontage 
of  30  feet  6  inches  on  Lexington  avenue,  and  a  depth  of  80  feet.  Upon  these 
premises  there  is  erected  a  dwelling  house  four  stories  in  height,  which  stands 
substantially  upon  the  building  line  of  Lexington  avenue,  and  the  southerly 
wall  of  which  stands  substantially  10  feet  north  of  the  northerly  building  line 
of  East  Seventieth  street  The  defendants  object  to  the  title  on  the  ground 
that  the  premises  are  subject  to  certain  restrictions  imposed  upon  them  by 
deeds  of  former  owners.    These  restrictions  were  imposed  as  follows: 

First.  On  the  1st  day  of  March,  1859,  Israel  D.  Walter  and  George  W.  Hlnch- 
man  were  the  owners  of  certain  lots  on  the  northerly  side  of  Seventieth  street, 
between  the  Third  and  Fourth  avenues,  which  formerly  were  part  of  the  com- 
mon lands  of  the  city  of  New  York.  Walter  owned  thirteen  lots,  numbered 
consecutively  from  10  to  22  on  the  common-lands  map,  commencing  350  feet 
east  of  Third  avenue,  and  running  westerly  325  feet.  Hlnchman  owned  four 
adjoining  lots  on  the  west,  and  Waiter  again  owned  one  lot  on  the  north  side 
of  Seventieth  street,  100  feet  east  of  Fourth  avenue,  and  another  lot  facing  on 
Fourth  avenue  and  Seventieth  street,  having  a  dimension  of  25  feet  on  Foxirth 
avenue  and  100  feet  on  Seventieth  street  Neither  Hlnchman  nor  Walter 
owned  any  other  property  upon  the  north  side  of  Seventieth  street,  between 
Third  and  Fourth  avenues,  on  the  said  1st  day  of  March,  1859.  On  that  day 
they  executed  an  agreement  which  Is  before  me  as  pialntiffs'  Exhibit  2.  This 
agreement  recited  that  the  parties  were  the  owners,  respectively,  of  certain  lots 
on  the  northerly  side  of  Seventieth  street  between  Third  and  Fourth  avenues, 
and  "do  mutually  agree  that  the  buildings  hereafter  to  be  erected  on  their  lots  on 
the  said  northerly  side  of  70th  Street  shall  be  set  back  10  feet  ftom  the  north- 
erly side  of  that  street,  so  as  to  leave  a  courtyard  of  that  depth  unobstructed"; 
that  all  conveyances  or  mortgages,  leases,  or  other  Instruments  made  by  either 
of  the  parties  should  contain  a  reference  to  the  agreement  and  the  subject 
thereof;  and  then  follows  the  following  exception:  "But  this  agreement  is 
not  to  apply  to  the  lots  on  the  corners  of  70th  Street  and  any  Intersecting  ave- 
nue nor  to  lots  fronting  on  the  avenues  between  70th  and  71st  Streets,  nor  to 
the  lot  on  70th  Street  distant  500  feet  east  of  Fourth  Avenue."  Now  at  the 
time  this  agreement  was  made  there  was  no  avenue  between  Third  and  Fourth 
avenues.  Lexington  avenue  at  that  time  had  not  been  extended  north  of 
Sixty- Sixth  street,  which  was  its  legal  termination  upon  the  city  maps.  In 
1808,  however,  the  common  council  of  the  city  of  New  York  authorized  the 
corporation  counsel  to  apply  to  the  Legislature  for  an  act  authorizing  the  ex- 
tension of  Lexington  avenue  through  to  Ninety-Seventh  street,  and  such  an  act 
was  procured  (chapter  885,  Laws  1868;  Laws  1869,  p.  8).  Thereafter,  In  pur- 
suance of  the  authority  conferred  upon  the  city  authorities  by  that  act,  Lex- 
ington avenue  was  opened  In  a  prolongation  of  its  former  line  to  the  south- 
erly side  of  Ninety-Rev  en  th  street,  and  it  thereafter  was  worked,  and  is  now 
and  has  been  for  many  years  one  of  the  legal  streets  of  the  city  of  New  York. 
The  title  of  the  plaintiffs'  testator  Is  derived  by  deeds  from  Walter,  none  of 
which  deeds  refer  in  any  way  to  the  said  restriction,  except  as  I  shall  mention 
hereafter.  After  Lexington  avenue  had  become  legally  one  of  the  streets  of 
New  York,  and  had  been  opened,  one  Clark,  who  was  then  the  owner  of  all 
the  property  which  Walter  had  owned  on  September  20,  18G5,  west  of  Lexington 
avenue  as  so  opened  (being  lots  14,  15,  16,  and  so  much  of  17  as  was  not  taken 
for  the  opening  of  Lexington  avenue),  laid  out  his  said  property  In  lots  facing 
upon  Lexington  avenue  instead  of  upon  Seventieth  street.  The  owners  of  the 
lots  east  of  Lexington  avenue,  which  had  formerly  belonged  to  Walter,  did  the 
same,  and  the  property  on  both  sides  of  Lexington  avenue,  south  of  the  center 
line  between  Seventieth  and  Seventy-First  streets.  Is  now  Improved  substan- 
tially with  buildings  facing  on  the  avenue.  The  building  erected  at  the  north- 
oast  corner  of  Lexington  avenue  and  Seventieth  street  has  Its  southerly  wall 
on  the  street  line  of  Seventieth  street.  All  the  property  which  was  covered 
by  the  restrictions  contained  In  the  agreement  between  Hlnchman  and  Walttf 
has  been  Improved.  The  property  which  lies  between  the  premises  In  ques- 
tion and  the  land  125  feet  east  of  Fourth  avenue  is  set  back  from  the  street 
substantially  10  feet,  in  accordance  with  the  terms  of  the  restriction.  The 
plaintiffs  claim  that,  as  soon  as  I^xington  avenue  was  laid  out,  the  exception 
which  I  have  noted  In  the  restriction  agreement  between  Walter  and  Hlnch- 
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man  became  operatlye»  and  when  the  property  Included  In  lota  14, 15, 16,  and  so 
much  of  17  as  was  not  taken  for  the  avenue  was  laid  out  into  lots  h&Ying  a 
frontage  upon  Lexington  arenue.  Instead  of  Seventieth  street,  they  no  longer 
were  subjected  to  the  restrictions.  It  seems  to  me  fairly  plain  that  this  was 
the  intention  of  Walter  and  Hinchman.  The  agreement  says  it  is  not  to  apply 
to  lots  on  the  corners  of  Seventieth  street  and  any  intersecting  avenue.  At 
the  time  of  the  agreement  made,  the  property  affected  was  not  intersected  by 
any  avenue.  The  words  must  therefore  have  been  used  in  contemplation  of 
the  probability  that  Lexington  avenue  or  some  similar  avenue  would  be  laid 
out  between  Third  and  Fourth  avenues.  Otherwise  the  words  were  meaning- 
less. Again,  there  was  no  lot  on  the  corner  of  Seventieth  street  affected  by 
the  restriction,  unless  it  should  be  the  lot  on  the  corner  of  Fourth  avenue.  But 
the  word  "corners"  is  used,  indicating  that  it  must  have  been  the  intention 
to  exempt  more  than  one  lot  in  the  designation  of  lots  on  the  "corners." 
I  think,  therefore,  that  the  property  in  question  is  no  longer  subject  to  the 
restrictions  contained  In  the  agreement  made  between  Walter  and  Hinch- 
man. 

Second.  The  second  restrictive  agreement  which  the  defendants  contend 
still  applies  to  the  premises  in  question,  was  contained  in  a  deed  dated  Sep- 
tember 20,  1865,  and  made  by  Mr.  Walter  to  Mr.  Clark.  This  deed  contained  a 
covenant  on  the  part  of  Clark  with  Walter,  his  executors  and  administra- 
tors, "that  all  buildings  which  may  at  any  time  hereafter  be  erected  upon  the 
lots  above  described  or  any  of  them,  shall  be  set  back  at  least  10  feet  from  the 
northerly  side  of  70th  Street,  and  that  such  space  of  10  feet  shall  be  kept  and 
used  forever  hereafter  as  a  courtyard."  This  covenant  to  run  with  the  land, 
and  to  bind  all  future  owners  thereof.  The  property  conveyed  by  the  deed 
which  contained  this  covenant  consisted  of  two  lots,  25  feet  wide  each;  being 
lots  Nos.  16  and  17  upon  the  map  of  common  lands.  It  will  be  noticed  that 
it  was  made  before  Lexington  avenue  had  been  opened.  At  the  time  Walter 
made  this  conveyance,  he  had  conveyed  Nos.  14  and  15  by  an  instrument  which 
made  no  reference  to  any  restriction  whatever,  and  he  was  still  the  owner  of 
lots  18,  10,  20,  21,  and  22,  and  no  other  property  which  had  been  affected  by  • 
the  agreement  between  him  and  Hincliman.  After  the  execution  of  this  in- 
strument, Walter  or  his  executrix  conveyed  all  his  remaining  lots,  viz.,  18,  19, 
20,  21,  and  22,  to  the  same  Clark,  who  was  the  grantee  who  had  made  the 
covenant  with  respect  to  lots  16  and  17.  Now  it  seems  to  me  that  the  inten- 
tion of  Walter  in  inserting  the  restrictions  in  the  conveyance  of  lots  16  and  17 
was  not  to  Impose  a  new  restriction,  but  to  comply  with  the  covenant  contained 
In  his  agi-eement  with  Hinchman,  that,  in  any  grant  which  he  would  subse- 
quently make  of  the  premises  affected  by  that  agreement,  such  a  covenant 
would  be  inserted.  I  think,  therefore,  that  it  was  not  the  intention  of  Walter 
to  reserve  to  himself  the  right  to  enforce  this  covenant  for  his  own  benefit,  but 
merely  to  subject  this  lot  to  the  original  restriction  agreement  between  him 
and  Hinchman,  and  that  this  agreement  is  to  be  construed  as  I  have  con- 
strued the  former  agreement;  that  is,  that  it  does  not  apply  to  any  land  which 
subsequently  came  to  be  embraced  in  lots  facing  upon  an  avenue.  Moreover, 
when  Walter  conveyed  to  Clark  all  his  remaining  property,  the  covenant  con- 
tained in  the  deed  to  Clark,  so  far  as  it  constituted  an  equitable  easement  upon 
the  property  affected  by  it,  became  extinguished,  because  Clark  became  the 
owner  of  the  only  property  which  could  be  said  to  be  the  dominant  estate. 
After  Walter  had  conveyed  the  balance  of  his  land  to  Clark,  the  right  to  en- 
force the  covenant  made  by  Clark  against  Clark's  grantees  in  respect  to  lots 
16  and  17,  either  at  law  or  in  equity,  was  gone.  Clark,  in  the  deed  conveying 
the  premises  in  question,  with  others,  to  the  plaintiffs'  testator,  sold  the  prop- 
erty subject  to  the  restrictions  contained  in  the  agreement  between  Hinchman 
and  Walter,  if  they  should  apply,  and  also  to  convenants  contained  in  his  deed 
from  Walter.  I  do  not  think  that  this  gave  the  restrictions  any  greater  force 
or  effect  than  that  which  I  have  concluded  they  possessed  prior  to  that  deed. 
The  object  of  Clark  was  manifestly  to  exempt  himself  from  the  liability  under 
the  covenants  of  warranty  contained  in  his  deed.  At  the  time  he  made  this 
deed  he  owned  no  other  property  in  the  block,  and  in  the  deeds  which  he  had 
given  of  the  properties  which  he  had  purchased  from  Walter  there  were  no 
restrictions  whatever. 
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For  these  reasonf^  it  appearing  that  (tore  ave  no  other*  ofajeetkna  te  the 
title  than  those  which  I  have  discuased*  I  tblirit  that  the  title  tendered  ta  Hm 
defendants  by  the  plaintlflBa,  as  admitted  In  the  answer  aaod  on  the  record  be- 
fore me,  Is  a  good  and-  marketable  one,  and  that  the  plaintiffs  are^  entitled  to  m 
Judgment  for  specific  performance^  but,  mider  the  sttpalatlon  made  upon,  the 
minutes,  without  costik  The  form  of  the  Judgment  may  be  settled  tietore  me» 
or  agreed  upon  by  the  parties. 

Ar^ed  before  O'BRIEN,  P.  J.,  aad  HATCH,  McLAUGHUN, 
PATTERSON,  INGRAHAM,  arid  LAUGHLIN,  JJ. 
C.  L.  Atterbury,  for  appellants. 
A.  E.  Blackmar,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with  costs,  on*  the  opinion 
of  the  referee. 


VBXStCm  T.  FBELNGH  et  aL 

(Supreme  Courts  Appellate  Division,  Fourth  Department    Jnly.  8,  10053 

MoBTGAGU  FoBBCLOsuEB—DicriCTENCY— Judgment— TncB  ov  Lien. 

•  Under  Code  Civ.  Proc.  S  1627,  providing  that  the  final  judgment  In  an 
action  to  foreclose  a  mortgage  may  award  payment  by  a  person  liable 
for  the  debt  secured  of  the  debt  remaining  unsatisfied  after  a  sale  of  the 
mortgaged  property,  and  the  application  of  the  proceeds;  section  1246, 
providing  as  one  of  the  essentials  in  docketing  a  Judgment  the  entry  of 
"the  sum  recovered  or  directed  to  be  paid,  in  figures;**  and  section  1250. 
providing  that  a  judgment  till  docketed  shall  not  affect  real  estate—* 
Judgment  for  deficiency  is  fiot  a  Hen  on  real  estate  till  the  report  fising 
the  amount  of  the  deficiency  is  filed. 
McLennan,  P.  J.,  and  WlUlamfl,.  J.,  dissenting. 

Appeal  from  Trial  Term,  Oneida  County. 

Action  for  partition  by  Benjamin  R.  French  against  Elizabeth 
French  and  others.  From  part  of  the  judgment  directing  a  dis- 
tribution of  the  proceeds  of  the  sale  in  partition,  defendants  George 
C.  Helfert  and  another  appeal.    Affirmed. 

Argued  before  McLEXNAN,  P.  J.,  aad  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

H.  C.  Sholes,  for  appellants. 
John  D.  Collins,  for  respondents. 

SPRING,  J.  The  action  is  partition.  On  October  2,  1902,  and 
prior  thereto,  one  James  G.  French  owned  an  undivided  one-ninth 
of  the  premises  in  suit,  and  on.  that  day  conveyed  them  to 
the  respondents,  and  the  deed  was  recorded  on  the  following  day. 
A  judgment  of  foreclosure  and  sale  upon  other  lands  of  French  was 
entered  August  7,  1902,  and  th^e  judgment  adjudged  that  the  "sher- 
iff specify  the  amount  of  such  deficiency  in  his  report  of  sale,  and 
that  the  plaintiffs  have  execution  therefor,  and  that  the  defendant 
James  G.  French  pay  the  same  to  plaintiff."  The  sale  pursuant  to 
the  judgment  occurred  September  4,  1902,  and  the  report  of  sale, 
which  showed  a  deficiency  of  $851.03,  for  which.  French  was  liable, 
was  confirmed  October  4:th,  and  the  order  o£  confirmation  was  en- 
tered in  the  clerk's  office  October  6th — two  days  after  the  record  of 
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the  conveyance  of  the  premises  in  suit.  The  appellants  contend 
that  the  judgment  became  a  lien  upon  all  the  real  estate  of  French 
at  the  time  of  the  entry  of  the  foreclosure  judgment,  and  not  at  the 
time  of  the  confirmation  of  the  report  ascertaining  and  determining 
the  amount  of  the  deficiency. 

The  complaint  in  a  foreclosure  action  does  not  ask  for  a  judgment 
primarily  for  a  sum  of  money  against  the  defendant  who  is  sought  to 
be  made  chargeable  personally  for  deficiency.  The  purpose  of  the  ac- 
tion is  to  foreclose  the  mortgage,  and  incidentally  and  contingently, 
possibly,  to  obtain  a  personal  judgment  against  one  or  more  of  the 
defendants  for  whatever  may  remain  unpaid  after  the  sale.  That 
relief,  however,  is  dependent  entirely  upon  whether  the  land  sold 
nets  sufficient  to  meet  the  judgment.  So  far  as  I  can  discover, 
there  is  no  practice  whereby  a  personal  judgment  for  the  full  sum 
unpaid  on  the  mortgage,  including  costs,  is  docketed  against  the 
defendant  personally  liable  for  the  deficiency.  Such  a  practice  would 
be  contrary  to  the  relief  asked  for  and  to  the  scope  of  the  foreclosure 
action.  While  the  foreclosure  judgment  is  final,  in  that  it  deter- 
mines absolutely  the  rights  of  the  parties,  it  does  not  assume  to  de- 
termine the  amount  for  which  the  defendant  is  liable,  or  that  he  is 
liable  for  any  sum.  Section  1627  of  the  Code  of  Civil  Pocedure 
provides : 

"Tile  final  judgment  may  award  payment  by  bim  of  tbe  residue  of  the  debt 
remaining*  unsatisfied,  after  a  sale  of  the  mortgafjed  property,  and  tbe  applica- 
tlOB.  of  the  pr(»ceediB,  pursoant  to  tbe  direction  contained  tb«rein»" 

This  clearly  implies,  and  it  could  not  be  otherwise,  that  per- 
sonal liability  does  not  become  fixed  at  all  unless  there  is  "a  residue 
remaining  unsatisfied/'  and  which  can  only  be  ascertained  "after  a 
sale  and  the  application  of  the  proceeds"  as  directed  in  the  judg- 
ment. 

Section  1246  of  the  Code  of  Civil  Procedure  prescribes  the  essen- 
tials to  the  docket  of  a  judgment,  one  of  which  is  (subdivision  3) 
"the  sum  recovered  or  directed  to  be  paid,  in  figures,"  and  no  real 
estate  is  affected  until  the  judgment  has  been  docketed.  Code  Civ. 
Proc.  §  1250.  A  judgment  for  a  sum  of  money  is  for  a  certain  sum, 
and  when  an 'execution  issues  it  is  for  a  definite  amount.  Certainty 
and  precision  in  the  amount  of  the  judgment  are  necessary  to  deter- 
mine the  extent  of  the  lien,  both  for  the  protection  of  the  parties 
directly  concerned  and  for  every  other  person  who  may  be  indi- 
rectly interested.  The  holder  of  a  mortgage  in  a  case  where  the 
mortgagor  is  liable  personally  for  the  payment  of  the  mortgage 
debt  has  two  remedies  at  his  election :  he  may  foreclose  the  mort- 
gage and  sell  the  mortgaged  premises,  or  obtain  a  money  judgment 
against  the  one  liable.  He  cannot  prosecute  the  two  actions  con- 
currently. Code  Civ.  Proc.  §  1628.  He  may,  however,  in  order 
to  avoid  another  action,  recover  ultimately  for  any  deficiency  there 
may  be,  as  a  foreclosure  action  contemplates  a  sale  of  the  premises ; 
but  the  judgment  for  money  does  not  arise  until  the  remedy  he  has 
elected  to  pursue  becomes  exhausted.  If  judgment  were  docketed 
for  the  full  sum  as  a  personal  judgment  against  any  defendant  liable 
for  its  payment,  the  judgment  creditor  possibly  might  at  once^banr_ 
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don  the  foreclosure,  action  with  its  judgment  of  sale,  and  issue  an 
execution  on  the  money  judgment.  The  restriction  of  section  1628 
is  as  to  the  commencement  of  another  action  during  the  pendency 
of  the  foreclosure,  not  as  to  the  pursuit  of  a  remedy  in  that  pending 
action. 

The  two  crucial  propositions  I  believe  are  well  established  against 
the  contention  of  the  appellants : 

First.  That  the  judgment  for  deficiency  did  not  become  a  lien 
until  the  amount  for  which  French  was  liable  had  been  ascertained. 
Wiltse  on  Mortgage  Foreclosure,  pp.  741,  742 ;  Cobee  v.  Thornton, 
8  How.  Prac.  66 ;  Hanover  Fire  Ins.  Co.  v.  Tomlinson,  3  Hun,  630 ; 
Degreda  v.  Mantel,  1  Abb.  Prac.  130.  The  rule  is  thus  stated  in 
Wiltse,  at  page  742 : 

"A  personal  decree  for  the  deficiency  after  the  application  of  the  proceeds  of 
sale  to  pay  the  mortgage  debt  does  not  have  the  force  and  effect  of  a  Judgment 
at  law,  and  become  a  lien  upon  the  real  property  of  the  person  against  whom 
it  is  taken,  until  the  excess  of  the  mortgage  debt  oyer  the  proceeds  of  the  sale 
has  been  ascertained,  and  a  subsequent  Judgment  at  law  has  been  docketed." 

Second .  The  deficiency  is  not  payable  until  the  judgment  lien  is 
created,  and  no  execution  will  issue  thereupon  until  the  filing  of  the 
report  of  sale  fixing  the  sum  for  which  the  judgment  debtor  is  liable 
personally.  Bank  of  Rochester  v.  Emerson,  10  Paige,  115 ;  Kupfer 
V.  Frank,  30  Hun,  743;  Springsteene  v.  Gillett,  30  Hun,  260- 
264 ;  Thomas  on  Mortgages  (2d  Ed.)  p.  536.  Of  course,  unless  the 
judgment  was  a  lien  subject  to  an  execution,  it  was  not  prior  to  the 
conveyance  by  French  to  the  appellants. 

There  is  no  specific  provision  of  the  Code  of  Civil  Procedure  re- 
quiring the  docket  of  the  judgment  in  an  action  for  the  foreclosure 
of  a  mortgage.  Section  1626  is  authority  for  the  direction  of  sale  of 
the  mortgaged  premises  in  the  final  judgment,  which  is  its  chief 
purpose.  By  section  1627,  as  already  indicated,  the  final  judgment 
may  award  payment  of  the  residue  by  one  liable  for  the  payment  of 
the  debt,  but  there  can  be  no  docket  "in  figures"  of  such  residue  until 
ascertained.  The  only  basis  for  holding  that  the  docket  must  be 
upon  the  rendition  of  the  judgment  of  sale  is  that  the  judgment  is 
final.  The  docketing  of  a  judgment  and  the  lien  created  thereby 
are  provided  for  in  article  3,  tit.  1,  of  chapter  11  of  the  Code  of 
Civil  Procedure,  and  that  article  is  applicable  only  in  a  case  of  a 
money  judgment  (section  1272).  The  only  direction  for  the  manner 
in  which  a  judgment  is  to  be  docketed  is  section  1246,  and  that 
provides  for  a  certain  sum  in  order  to  establish  a  lien.  The  docket 
entry  is  not  the  judgment.  Its  purpose  is  to  create  the  lien,  and  is 
preliminary  to  the  issuance  of  an  execution. 

The  judgment  of  sale  in  an  action  of  foreclosure  is  final,  in  that 
it  determines  the  rights  of  all  the  parties  and  adjudges  a  sale  of  the 
mortgaged  premises.  The  form  of  the  judgment,  however,  forecasts 
something  else  to  be  done.  If  there  is  a  deficiency,  and  a  defendant 
is  liable  therefor,  the  fact  of  his  liability  has  been  determined,  but 
the  amount  with  which  he  is  to  be  charged  is  postponed  to  another 
day,  awaiting  another  event — the  sale  of  the  premises.  When  the 
report  of  sale  has  been  duly  filed,  the  clerical  docketing  of  the  judg- 
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ment  is  to  be  entered  pursuant  to  section  1246.  It  then  for  the  first 
time  becomes  a  money  judgment,  and  consequently  a  lien  upon  the 
real  estate  of  the  judgment  debtor.  This  mode  of  procedure  is  or- 
derly, and  conforms  to  the  practice  long  in  vogue  (Hawley  v.  Whal- 
en,  64  Hun,  550,  19  N.  Y.  Supp.  521),  and  is  in  harmony  with  the 
general  scheme  of  the  foreclosure  practice  in  the  light  of  the  provi- 
sions as  to  the  docketing  of  judgments  for  the  payment  of  money. 

We  are  not  concerned  with  the  question  whether  application  to 
the  court  for  confirmation  of  the  referee's  report  of  sale  is  neces- 
sary. The  report  was  not  filed  until  after  the  order  of  the  Special 
Term  confirming  the  same  was  granted.  The  mode  of  procedure 
adopted  was  to  present  the  report  of  sale  to  the  Special  Term  to 
procure  the  order  confirming  the  same,  and  then  all  the  motion 
papers  with  the  order  were  filed  in  the  county  clerk's  office  October 
6th,  two  days  after  th>e  recording  of  the  deed.  If  the  order  was  un- 
necessary, the  judgment  would  not  become  operative  in  any  event  • 
as  a  lien  until  the  report  ascertaining  the  amount  of  the  judgment 
still  unpaid  was  filed.  There  must  be  something  in  the  clerk's  of- 
fice to  fix  the  precise  sum  and  to  enable  the  clerk  to  make  his  docket 
entry.  There  is  no  suggestion,  even,  that  there  was  at  the  time 
of  the  entry  of  the  judgment  of  foreclosure  an  actual  docketing  of 
the  money  judgment  for  any  sum  in  "figures"  against  French,  and, 
if  the  plaintiff's  position  is  tenable,  there  must  be  a  judgment  in 
form,  at  least,  for  a  definite  amount  against  the  judgment  debtor. 
However,  I  do  not  believe  the  judgment  becomes  operative  as  a 
money  judgment,  or  is  a  lien  upon  other  real  estate  of  the  judgment 
debtor,  until  the  deficiency  has  been  ascertained,  and  the  docketing 
should  then  be  made.     The  judgment  should  be  affirmed,  with  costs. 

Judgment  affirmed,  with  costs.     All  concur,  except  WILLIAMS,  . 
J.,  who  dissents  in  an  opinion  in  which  McLENNAN,  P.  J.,  concurs. 

WILLIAMS,  J.  (dissenting).  The  judgment  so  far  as  appealed 
from  should  be  amended  in  accordance  with  this  opinion,  with  costs 
of  this  appeal  to  the  appellants. 

The  questions  involved  in  this  appeal  relate  to  the  alleged  Hen  of 
a  judgment  upon  a  share  of  the  proceeds  of  a  sale  of  real  property. 
The  facts  as  found  by  the  referee  relating  to  this  issue  are  as  fol- 
lows: James  G.  French,  prior  to  October  2,  1902,  was  the  owner 
in  fee  of  one-ninth  of  the  premises  sold.  On  that  day  he  conveyed 
such  interest  to  his  wife,  Elizabeth,  and  Elizabeth  F.  Smith,  the  re- 
spondents. The  deed  was  recorded  October  3,.  1902.  George  C. 
and  John  A.  Helfert,  the  appellants  herein,  held  a  mortgage  made 
by  James  G.  French  upon  property  other  than  that  conveyed  to  re- 
spondents by  him.  An  action  to  foreclose  that  mortgage  was  com- 
menced, and  resulted  in  the  usual  foreclosure  judgment  docketed 
August  7,  1902,  wherein,  among  other  things,  it  was  adjudged  that 
the  "sheriff  specify  the  amount  of  such  deficiency  in  his  report  of 
sale,  and  that  the  plaintiflFs  have  execution  therefor,  and  that  the 
defendant  James  G.  French  pay  the  same  to  plaintiff."  The  sale 
was  made  by  the  sheriff  September  4,  1902,  and  the  sheriff  made  his 
report  thereof,  wherein  he  stated,  among  other  things,  "And  I  here- 
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by  further  certify  and  report  that  after  such  sale  herein  the  deficien- 
cy is  $851.03,  with  interest  from  September  4,  1902."  This  report 
was,  on  notice,  confirmed  at  Special  Term,  October  4,  1902,  and  the 
papers  were  filed  and  the  order  entered  October  6,  1902.  The  lan- 
guage of  the  order  was : 

"Ordered  and  adjudged  that  said  report  of  sale  be,  and  h«'eby  la,  confirmed: 
that  the  plaintilTs,  George  C.  Helfert  and  John  A.  Ilelfert,  have  judgment 
against  the  defendant  James  O.  French  for  the  sum  of  $851.03,  with  interest 
thereon  from  September  4,  1902,  the  amount  of  the  deficienqy  specified  in  said 
report,  and  have  execution  therefor." 

It  will  be  observed  that  after  the  making  of  the  report  of  sale 
as  to  the  amount  of  the  deficiency,  and  two  days  before  its  confirma- 
tion, the  deed  was  given  by  James  G.  French  to  his  wife  and  Mrs. 
Smith,  and  the  question  is  whether  by  such  conveyance  the  lien  for 
the  deficiency  was  avoided,  or  whether  such' lien  had  attached,  and 
the  deed  w&s  subject  thereto.  The  referee  and  the  trial  court  held 
the  lien  was  avoided,  did  not  attach,  and  that  the  respondents  were 
entitled  to  the  whole  proceeds  of  the  one-ninth  of  the  property,  and 
the  appellants  were  not  entitled  to  be  paid  the  amount  of  their  de- 
ficiency. There  has  grown  up  a  practice  of  entering  a  deficiency 
judgment  after  the  report  of  sale  specifying  the  deficiency  in  mort- 
gage cases,  and  the  order  confirming  the  report  of  sale  here  provid- 
ed for  such  a  judgment.  The  statute,  however,  provides  for  no 
such  judgment.     Section  1627,  subd.  1,  reads  as  follows : 

"Any  person  who  is  liable  to  the  plaintiff  for  the  payment  of  the  debt  se- 
cured by  the  mortgage  may  be  made  a  defendant  in  the  action:  and  If  he  has 
appeared,  or  has  been  personally  served  with  the  summons,  tlie  final  judgment 
may  award  payment  by  him  of  the  residue  of  the  debt,  remaining  uusatisfied, 
after  a  sale  of  the  mortgaged  property,  and  the  application  of  the  proceeds 
pursuant  to  the  directions  contained  therein." 

There  is  but  one  judgment  provided  for  in  foreclosure  cases,  and 
that  is  the  final  judgment,  and  that  must  award  payment  of  the  de- 
ficiency. Morris  v.  Morange,  38  N.  Y.  172 ;  Wager  v.  Link,  134  K. 
Y.  122,  128,  31  N.  E.  213.  There  is  no  authority  for  the  entry  of 
any  subsequent  so-called  deficiency  judgment.  The  report  of  sale 
and  confirmation  thereof  merely  established  the  amount  of  the  de- 
ficiency. The  judgment  awarding  it  is  the  judgment  which  directs 
the  sale,  the  application  of  the  proceeds  thereof,  and  the  ascertain- 
ment of  tiie  amount  of  the  deficiency.  The  only  difficulty  in  holding 
the  judgment  a  lien  upon  the  property  in  question  as  of  the  date 
of  its  entry,  August  7,  1902,  which  was  long  before  the  deed  was 
given  on  October  2,  11)02,  grows  out  of  the  provisions  of  the  Code 
of  Civil  Procedure,  viz. :  Section  1272,  provides  that  the  article  in 
which  it  was  found  (article  3,  tit.  1,  c.  11)  "applies  only  to  a  judg- 
ment, wholly  or  partly  for  a  sum  of  money,  or  directing  the  payment 
of  a  sum  of  money."  There  can  be  no  doubt  but  that  the  fore- 
closure judgment  is  covered  by  this  provision.  So  far  as  it  awards 
payment  of  the  deficiency  by  a  defendant,  it  is  a  judgment  for  a 
sum  of  money,  and  directs  the  payment  of  a  sum  of  money.  The 
amount  is  not  specified  in  figures,  but  section  1272  does  not  require 
a  specific  amount  to  be  named.    Section  1246^  which  is  found  in  ar- 
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tide  8,  Bbovt  referred  to,  provides  tliat  the  clerk  must,  when  he 
files  a  judgment  roll,  docket  the  jud^gment  by  entering  in  the  docket 
.book,  SLWOMg  other  particulars,  *'the  sum  recovered  or  directed  to  be 
paid  in  figures."  Section  1250  provides  that  a  judgment  required 
"to  be  docketed  as  prescribed  in  this  article,  neither  aifects  real 
property  nor  chattels  real,  nor  is  entitled  to  a  preference,  until  the 
judgment  roll  is  filed  and  the  judgment  docketed."  Under  these 
provisions  of  the, statute,  if  a  lien  is  ever  acquired  by  virtue  of  a 
judgment  for  deficiency  in  a  mortgage  foreclosure  action,  it  must 
be  under  the  judgment  wherein  the  sale  is  directed,  and  by  virtue 
of  the  docketing  of  such  judgment.  A  lien  can  only  be  acquired  by 
virtue  of  the  docketing  of  some  judgment,  and  no  judgment  can 
be  legally  docketed  after  the  sale  and  the  report  thereof.  The 
effect  of  the  foreclosure  judgment  is  that  the  defendant  who  is  liable 
for  deficiency  is  liable  for  the  whole  amount  of  the  mortgage  debt 
and  costs,  less  such  amount  as  shall  be  realized  from  a  sale  of  the 
mortgaged  property.  This  may  be  a  large  or  a  small  amount  or 
nothing  at  all.  The  docket  should  show  the  whole  amount  in  fig- 
ures, with  the  statement  that  the  defendant  specified  is  liable  for 
the  deficiency.  The  lien  will  then  be  for  the  whole  amount  until  it 
is  reduced  by  the  application  of  the  proceeds  of  the  sale.  Then,  on 
the  confirmation  of  the  report  of  sale,  the  clerk  can  enter  the  pre- 
cise amount  of  the  deficiency  upon  the  docket,  and  thereafter  that 
amount  will  be  the  extent  of  the  lien.  This  procedure  would  pro- 
tect all  parties,  and  would  insure  the  owner  of  the  mortgage  debt  a 
lien  under  his  judgment  in  foreclosure,  to  which  he  is  certainly  en- 
titled. The  defendant  would  not  be  seriously  discommoded,  be- 
cause the  time  between  the  entry  of  the  judgment  and  the  sale  and 
confirmation  of  the  report  thereof  would  not  be  long.  It  would  be  a 
monstrous  proposition  that  no  lien  whatever  could  be  acquired, 
and  that  the  debtor  could  dispose  of  his  real  estate,  as  he  has  done 
here,  and  avoid  any  lien  for  his  debt.  I  conclude  that  the  judgment 
in  question  was  a  lien  from  the  date  of  its  entry  for  the  amount  of 
the  deficiency  specified,  and  that  the  appellants  are  entitled  to  the 
payment  thereof  from  the  proceeds  of  the  sale  of  the  one-ninth  of 
the  property  in  partition  before  payment  of  such  proceeds  to  the 
respondents. 

The  judgment  should  be  amended  accordingly,  with  costs  of  this 
appeal  to  appellants.    Judgment  for  •$30  costs  should  be  reversed. 

McLENNAN,  P.  J.,  concurs. 

a06  App.  Div.  48.) 

SLLIS  V.  OOLi:  et  aL 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    May  8,  1905.) 

JvDQMBNiB— Res  Judxcas^. 

rialntlff  conveyed  a  farm  subject  to  a  $2,000  mortgage  and  a  life  estate 
In  a  house  and  lot  to  defendants,  who  were  the  owners  of  the  fee,  under 
an  agreement  that  defendants  should  pay  plaintiff  the  rents  and  profits 
for  41fe  after  ^Bducting  intecest  on  the  morUsag^  etc.,  and,  In  case  the 
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bouse  and  lot  should  be  sold,  the  proceeds  sbould  be  applied  on  the  mort- 
gage, and  the  balance  invested,  and  the  interest  paid  to  plaintiff.  After 
a  sale  of  the  house  and  lot  and  a  payment  of  the  mortgage  by  defendants, 
a  Judgment  was  rendered  in  a  creditor's  suit  against  plaintUT  and  defend- 
ants sustaining  plaintiff's  conveyance  to  defendants,  and  directing  that 
the  receiver,  after  paying  defendants,  out  of  the  rents  and  profits  of  the 
property,  interest  on  the  amount  paid  to  satisfy  the  mortgage,  should  pay 
the  balance  to  the  Judgment  creditor.  Held,  that  such  Judgment  was  res 
Judicata  against  plaintiff's  right  to  recover  the  sum  so  paid  by  the  re- 
ceiver to  defendants  under  his  contract 
McLellan,  P.  J.,  and  Williams,  J.,  dissenting. 

Appeal  from  Special  Term,  Yates  County. 

Action  by  William  H.  Ellis  against  Polly  E.  Cole  and  others. 
From  a  judgment  in  favor  of  plaintiff,  defendants  appeal.  Re- 
versed. 

See  83  N.  Y.  Supp.  641. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

M.  A.  Leary,  for  appellants. 

H.  C.  &  H.  B.  Harpending,  for  respondent. 

STOVER,  J.  The  plaintiff  is  the  father  of  the  defendants.  Plain- 
tiff was  the  owner  of  a  farm,  and  at  the  time  of  the  making  of  the 
contract  under  which  the  cause  of  action  arises  had  a  life  estate 
in  a  house  and  lot,  estate  in  remainder  being  in  the  defendants.  At 
the  time  of  making  the  contract  there  was  a  mortgage  of  $2,000  upon 
the  farm.  On  the  4th  of  March,  1894,  the  contract  in  question 
was  entered  into  between  the  plaintiff  and  the  defendants,  by  which 
the  plaintiff  conveyed  the  farm  and  the  house  and  lot  to  the  defend- 
ants, the  defendants  agreeing  to  pay  from  time  to  time,  as  collect- 
ed or  received  by  them,  the  rents  and  profits  of  the  premises  con- 
veyed, after  deducting  therefrom  the  interest  on  the  $2,000  mort- 
gage, and  taxes  and  expenses  of  all  kinds  incurred  in  the  care,  preser- 
vation, and  management  of  the  premises.  It  was  further  agreed 
that,  in  case  the  premises  should  be  sold,  the  moneys  should  be  ap- 
plied in  payment  of  the  $2,000  mortgage,  or  be  invested  in  bond  and 
mortgage,  and  the  interest  paid  for  the  maintenance  and  support  of 
the  plaintiff.  The  defendants  sold  the  house  and  lot  for  $1,900, 
and  on  March  28,  1896,  took  up  the  mortgage  on  the  farm  with  the 
purchase  money  of  the  house  and  lot,  and  by  the  additional  payment 
of  $100  by  the  defendants  the  mortgage  was  satisfied  and  discharged 
of  record.  After  the  conveyance  of  the  farm  and  the  house  and 
lot  by  the  plaintiff  to  the  defendants,  an  action  was  commenced 
in  the  Supreme  Court  by  a  creditor  of  the  plaintiff  to  set  aside  the 
conveyance  from  the  plaintiff  to  the  defendants  as  in  fraud  of  cred- 
itors. A  decree  was  entered  in  that  action  in  February,  1899,  in 
and  by  which  a  receiver  of  the  rents  and  profits  of  the  premises  was 
appointed,  with  direction  to  receive  the  income  to  which  the  plaintiff 
in  this  action  was  entitled,  and  further  directions  as  to  fhe  disposal 
of  funds  which  might  come  into  his  hands  as  the  proceeds  of  the 
life  estate  of  the  plaintiff  herein.  The  decree  further  directed 
that  said  receiver  should  pay  to  Ida  Hutches  and  Polly  Cole,  the 
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defendants  in  this  action,  the  interest  upon  the  $2,000  invested  by 
them  in  the  bond  and  mortgage,  or  the  legal  rate  of  interest ;  the 
adjudication  thereby  being  necessarily  that  these  defendants,  and 
not  the  plaintiflF  here,  were  entitled  to  the  interest  upon  the  $2,000 
represented  by  the  bond  and  mortgage.  This  action  is  brought  to 
recover  the  interest  upon  the  $2,000  mortgage  for  six  years  from 
April  1,  1898,  being  the  sums  paid  to  defendants  by  the  receiver  un- 
der the  decree  in  the  creditor's  action. 

A  summary  of  the  situation  at  that  time  is  this :  The  property 
having  been  disposed  of  under  the  contract,  the  question  then  aris- 
ing between  the  plaintiff  here  and  his  creditor,  it  was  adjudicated 
that  the  plaintiff  here  or  his  judgment  crecjitor  were  not  entitled  to 
the  interest  upon  the  bond  and  mortgage,  but  that  these  defendants 
had  become  the  owners,  and  entitled  to  the  interest  or  income  aris- 
ing from  the  bond  and  mortgage.  The  court  in  that  action  must 
have  necessarily  found  that  the  plaintiff  here  was  not  the  owner  of 
the  proceeds  of  the  mortgage,  and  that  his  daughters,  the  defend- 
ants here,  were  such  owners,  in  order  to  have  decreed  in  the  credit- 
or's action  that  the  defendants  were  entitled  to  the  interest  on  the 
bond  and  mortgage.  This  decree,  we  think,  was  binding  upon  all 
of  the  parties,  and  was  a  final  and  complete  adjudication  of  their 
rights  in  the  property  in  question.  They  were  all  parties  to  the 
record,  and  a  complete  adjudication  was  had  as  to  the  ownership  of 
the  fund  now  brought  in  question  in  this  action.  This  plaintiff 
may,  perhaps,  have  been  willing  that  in  that  action  the  title  should 
have  been  adjudged  to  be  in  his  daughters,  and  thus  prevent  the 
payment  of  the  claim  of  his  creditor;  but,  whether  willing  or  other- 
wise, the  adjudication  was  definite,  and  binding  upon  all  of  the 
parties  to  the  action.  The  decree  was  properly  pleaded  and  proven, 
and  we  think  it  was  a  complete  bar  to  the  maintenance  of  this  ac- 
tion, and  the  complaint  should  have  been  dismissed  upon  the  merits. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with 
costs. 

HISCOCK,  J.  I  concur  in  the  conclusion  reached  in  the  opinion 
of  Mr.  Justice  STOVER  that  the  judgment  rendered  in  the  case  of 
Havens  against  the  plaintiff  and  defendants  in  this  action  is  a  bar 
to  such  a  recovery  as  has  been  allowed  to  the  plaintiff  in  this  action, 
and  that,  therefore,  the  judgment  appealed  from  should  be  reversed. 
By  the  statement  of  admitted  facts  in  this  action  it  does  appear  that 
these  defendants  realized  $1,900  upon  the  sale  of  the  house  and  lot 
conveyed  to  them  by  the  plaintiff,  and  that  it  was  with  the  proceeds 
of  said  sale  that  they  took  up  the  mortgage  for  $2,000  upon  the 
farm,  and  as  and  for  interest  upon  which  the  $720  sought  in  this 
case  by  plaintiff  has  been  paid  to  them.  From  these  facts  it  would 
naturally  appear  that  defendants  had  no  claims  against  plaintiff  for 
repayment  to  them  of  interest  upon  $1,900  used  in  taking  up  said 
bond  and  mortgage.  But  we  do  not  have  before  us  the  evidence 
which  was  produced  in  the  judgment  creditor's  action,  and  when 
the  decree  in  that  action  adjudged  that  these  defendants  were  en- 
titled to  have  repaid  to  them  the  interest  upon  the  moneys  used  in 
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taking  up  die  bond  and  mortgage  upon  the  farm  we  assume  that 
there  was  some  evidence  which  justified  this  provision,  and  that 
there  must  have  been  some  reason  why  the  $1,^00  proceeds  of  the 
sale  of  the  house  and  lot  used  in  taking  up  the  mortgage  did  not 
belong  to  the  plaintiff  in  this  action,  and  that  defendants  were  en- 
titled to  this  interest.  But,  at  any  rate,  I  do  not  see  how  plaintiff 
can  so  avoid  the  provisions  of  the  decree  in  the  creditors'  suit  as  to 
recover  the  moneys  sought  in  this  action.  He  was  a  party  to  the 
creditor's  suit.  The  rights  of  himself,  of  his  judgment  creditor,  and 
of  these  defendants  were  all  necessarily  involved  in  that  action,  and 
without  any  objection,  so  far  as  appears,  the  decree  passed  upon 
them.  In  this  action  plaintiff  is  compelled  to  refer  to  the  former 
judgment  as  the  authority  and  cause  for  payment  to  the  defendants 
of  the  very  moneys  which  he  seeks  to  recover.  In  order  to  trace 
his  alleged  title  to  the  moneys  now  held  by  defendants,  he  is  com- 
pelled to  admit  or  show  that  they  received  them  under  the  provi- 
sions of  said  judgment ;  and  when  he  refers  to  said  judgment  as  the 
source  of  payment  to  defendants  of  the  moneys  which  he  seeks  I 
do  not  think  that  he  can  escape  the  other  provisions  in  said  judg- 
ment, which  specify  the  purpose  for  which  said  moneys  were  so 
paid  to  said  defendants,  and  which  latter  provisions  affirmed  the 
legal  right  of  defendants  thereto. 

It  seems  to  me  that  there  is  still  another  obstacle  to  the  recov- 
ery by  plaintiff  of  his  judgment  in  this  action.  As  between  plaintiff 
in  this  action  and  the  judgment  creditor  (plaintiff  in  the  former 
action),  the  latter  was  entitled  to  all  of  the  proceeds  of  the  farm  until 
her  judgment  and  costs  were  paid.  Whatever  payments  were  di- 
rected in  that  former  decree  to  be  made  to  tliese  defendants  were 
taken  from  the  judgment  creditor,  rather  than  from  the  plaintiff. 
In  that  action  a  receiver  was  appointed  "of  the  interests  of  said 
William  H.  Ellis  in  the  rents  and  profits  of  said  premises,"  and  said 
receiver,  after  payment  of  the  sums  directed  to  these  defendants 
and  certain  taxes  and  expenses,  was  directed  to  pay  the  balance  to 
the  plaintiff  until  her  judgment  of  $959.56,  with  interest  and  costs, 
was  all  paid.  As  stated,  the  receiver  is  still  in  office,  and  apparent- 
ly her  judgment  is  unpaid.  Therefore  it  follows  that,  if  the  moneys 
sought  from  defendants  are  as  alleged  by  the  plaintiff',  part  of  the 
rents  and  profits  of  said  farm,  and  the  defendants  are  not  entitled 
thereto,  the  said  receiver,  rather  than  the  plaintiff,  fa  entitled  to  the 
same.  It  seems  to  me  quite  clear  that  the  plaintiff  cannot  in  this 
action,  to  which  neither  the  judgment  creditor  nor  the  receiver  is  a 
party,  have  a  new  adjudication  of  his  rights  with  the  defendant 
which  modifies  and  reverses  the  former  adjudication,  to  which  he 
and  all  of  the  interested  persons  were  parties. 

McLENNAN,  P.  J.  (dissenting).  Upon  the  admitted  facts  the 
plaintiff  is  entitled  to  recover  the  amount  found  to  be  due  by  the 
learned  trial  court,  unless  the  judgment  recovered  in  an  action 
brought  by  one  Lydia  Havens  against  the  plaintiff  and  defendants 
in  this  action  is  a  bar  to  plaintiffs  right  of  action  against  the  de- 
fendants, his  codefendants  in  the  Havens  action.    The  plaintiff  is 
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the  father  of  the  defendants.  On  and  prior  to  March  5, 1894,  plain- 
tiff was  the  owner  of  a  farm  upon  which  there  was  a  $2,000  mort- 
gage. He  was  also  the  owner  of  a  Hfe  estate  in  a  house  and  lot, 
of  which  his  wife  owned  the  fee  at  the  time  of  her  death.  On  the 
5th  day  of  March,  1S94,  by  a  deed  duly  executed  and  deUvered  on 
that  day,  the  plaintiff  conveyed  to  the  defendants  the  said  farm, 
and  also  his  life  estate  in  the  house  and  lot  of  which  his  wife  died 
seised.  On  the  same  day,  in  consideration  of  such  conveyance  by 
the  plaintiff,  the  defendants  executed  an  agreement  by  which  they 
agreed  to  pay  over  to  this  plaintiff  during  the  term  of  his  natural 
life  the  net  income  of  the  property  so  conveyed,  after  deducting 
the  interest  on  the  $2,000  mortgage,  which  interest  they  agreed 
to  pay.  The  defendants  further  agreed  in  and  by  said  contract  that 
in  case  they  sold  the  house  and  lot  they  would  apply  the  proceeds 
in  payment  of  the  said  $2,000  mortgage  on  the  farm,  or  that  they 
would  invest  the  said  proceeds  on  bond  and  mortgage,  and  that 
they  would  pay  the  interest  accruing  therefrom  to  the  plaintiff. 
The  defendants  were  also  given  the  right  to  sell  the  farm,  but  only 
upon  condition  that  the  avails  of  such  sale,  if  made,  should  also  be 
invested  in  bond  and  mortgage,  and  that  the  income  therefrom 
should  be  paid  to  the  plaintiff.  On  the  12th  day  of  April,  1895,  the 
defendants  sold  the  house  and  lot  conveyed  to  them  by  the  plaintiff 
as  aforesaid,  and  received  therefrom  the  sum  of  $1,900.  They 
added  to  the  sum  so  received  $100  of  their  own  money,  and  with  it 
paid  off  and  procured  a  satisfaction  and  discharge  of  the  mortgage 
upon  the  farm.  In  that  situation  clearly  the  plaintiff,  under  the 
agreement  between  himself  and  the  defendants,  was  entitled  to  re- 
ceive from  the  defendants  the  net  income  of  the  farm,  and  they 
were  not  entitled  to  deduct  anything  on  account  of  interest  on  the 
$2,000,  except  the  interest  on  the  $100  advanced  by  them,  because, 
as  we  have  seen,  $1,900  of  such  mortgage  was  paid  with  the  pro- 
ceeds of  the  sale  of  the  house  and  lot  conveyed  to  them.  Such  was 
held  to  be  the  proper  interpretation  of  the  contract  and  the  rights 
of  the  parties  thereunder  by  this  court  in  an  action  between  the  same 
parties.  Ellis  v.  Cole,  86  App.  Div.  233,  83  N.  Y.  Supp.  641.  After  the 
plaintiff  had  conveyed  the  property  to  the  defendants,  and  the  con- 
tract above  referred  .to  had  been  executed,  one  Lydia  Havens,  a 
judgment  creditor  of  the  plaintiff,  commenced  an  action  in  the  Su- 
preme Court  against  the  plaintiff  and  defendants  in  this  action  to 
set  aside  the  deed  as  fraudulent  as  against  her.  So  far  as  appears, 
no  issue  was  raised  in  tliat  action  as  between  the  defendants  there- 
in. No  cross-answer  was  served  by  either  defendant  upon  the  oth- 
ers, and  the  rights  of  the  respective  defendants,  as  between  them- 
selves, were  in  no  manner  pleaded,  raised,  or  litigated  in  that  action. 
Thereafter  a  decree  was  entered  in  the  Havens  action  which  adjudg- 
ed that  the  deed  from  this  plaintiff  to  these  defendants  was  valid  as 
to  the  plaintiff  in  this  action,  and  that  the  land  conveyed  was  not 
subject  to  payment  of  the  judgment  recovered  by  Lydia  Havens 
against  the  plaintiff  in  this  action,  William  H.  Ellis.  It  was  fur- 
ther adjudged  that  William  H.  Ellis,  this  plaintiff,  was  the  owner 
of  a  life  estate  in  the  farm  above  referred  to,  subject  to  the  lien  of 
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the  $2,000  mortgage,  which  it  was  found  had  been  taken  up  and 
paid  by  these  defendants.  It  was  further  adjudged  that  a  receiver 
be  appointed  "of  the  interests  of  said  William  H.  Ellis  [this  plain- 
tiff J  in  the  rents  and  profits  of  said  premises/'  and  that  the  re- 
ceiver pay  out  of  the  net  income  the  sum  of  $120  annually  during 
the  continuance  of  said  receivership  to  the  defendants  in  this  ac- 
tion Ida  Hutches  and  Polly  Cole,  "being  the  interest  upon  said  two 
thousand  dollars  invested  by  them  in  said  bond  and  mortgage,  or 
legal  rate  of  interest;  that  after  such  payments  have  been  made 
the  said  receiver  pay  the  balance  which  shall  come  into  his  han(k, 
after  paying  all  taxes  and  expenses  of  every  kind  necessarily  incur- 
red," etc,  to  said  Lydia  Havens,  the  plaintiff  in  that  action.  Pursu- 
ant to  such  decree  the  receiver  paid  the  defendants  during  the  years 
1899,  1900,  1901,  1902,  and  1903  the  sum  of  $720  in  the  aggregate, 
making  two  payments  of  $120  each  in  the  last-mentioned  year,  and 
it  is  to  recover  such  sum  of  $720,  with  interest  thereon,  that  this 
action  is  brought. 

As  we  have  already  seen,  the  defendants,  as  against  their  father, 
this  plaintiff,  are  not  entitled  to  retain  such  moneys,  because  the 
mortgage  had  been  satisfied  and  discharged  with  the  proceeds  of  the 
sale  of  a  portion  of  the  property  conveyed  to  them  by  the  plaintiff, 
and  the  contract  expressly  provided  that  such  proceeds  should  be 
so  applied,  and  therefore  the  defendants  were  not  entitled  to  receive 
from  the  receiver  moneys  with  which  to  make  such  payments.  It 
is  urged,  however,  that  the  decree  in  the  Havens  action,  which  di- 
rected that  the  moneys  be  paid  to  these  defendants,  is  binding  and 
conclusive  as  against  this  plaintiff,  and  therefore  that  this  action 
cannot  be  maintained.  We  think  that  the  decree  in  the  Havens 
action  in  no  manner  affected  the  rights  of  the  parties  to  this  action, 
as  between  themselves.  They  were  not  adversary  parties  in  that 
action.  There  was  no  issue  as  between  them  which  they  asked  to 
have  determined  or  adjudicated.  In  Freeman  on  Judgments  (4th 
Ed.)  §  158,  the  rule  is  stated  as  follows : 

"Parties  to  a  Judgment  are  not  bound  by  It  In  a  subsequent  controversy  be- 
tween each  other,  unless  they  were  adversary  parties  In  the  original  action." 

In  Ostrander  v.  Hart,  130  N.  Y.  406,  the  court  said  at  pages  412, 
413,  29  N.  E.  744,  at  page  745 : 

"While  a  Judgment  may  determine  the  ultimate  rights  of  the  parties  on  the 
same  side  as  between  themselves  (Code  Civ.  Proc.  S  1204),  the  Judgment  in 
question  did  not  purport  to  do  so,  but  simply  determined  certain  Issues  be- 
tween the  plaintiff  in  the  action  and  the  defendants  Hart  Neither  in  form 
nor  effect  did  it  determine  the  ultimate  rights  of  those  defendants  and  the 
assignee,  as  between  themselves,  nor  could  such  a  determination  have  been 
required  by  any  defendant  unless  he  had  not  only  so  demanded  in  his  an- 
swer, but  had  also  served  a  copy  thereof  upon  th^  attorney  of  each  defendant 
to  be  affected  by  the  determination  who  had  appeared,  and  personally  upon 
each  defendant  so  to  be  affected,  who  had  not  appeared.  Code  Civ.  Proc  I 
521.  A  judgment  in  favor  of  one  defendant  against  another  cannot  be  en- 
tered upon  the  default  of  the  latter,  unless  he  had  notice  and  an  opportunity 
to  defend  as  against  his  codefendant.  Edwards  v.  Woodruff,  90  N.  T.  896; 
Albany  City  Savings  Institution  v.  Burdick,  87  N.  T.  40." 

"A  judgment  against  a  plaintiff  in  favor  of  a  defendant  deter- 
mines nothing  between  the  latter  and  a  codefendant,  because,  al- 
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though  both  are  parties  to  the  action,  they  are  not  'adversary  par- 
ties/ as  that  phrase  is  applied  to  the  subject  of  former  adjudica- 
tion/' Herman  on  Estoppel,  §  138.  To  the  same  effect  are  Ma- 
honey  V.  Prendergast,  12  N.  Y.  Supp.  869 ;  Woodgate  v.  Fleet,  9 
Abb.  Prac.  222.  Unless  the  defendants  contest  an  issue  with  each 
other,  either  upon  the  pleadings  between  them  and  the  plaintiffs 
or  upon  cross-pleadings  between  themselves,  it  will  not  be  res  ad- 
judicata  in  a  litigation  between  themselves.  Van  Vleet's  Former 
Adjudication,  §  266;  Beveridge  v.  N.  Y.  E.  R.  Co.,  112  N.  Y.  1,  19 
N.  E.  489,  2  L.  R.  A.  648;  O'Connor  v.  N.  Y.  &  Yonkers  Land  Co., 
8  Misc.  243-245,  28  N.  Y.  Supp.  544;  Black  on  Judgments,  §  599 
(vol.  2,  2d  Ed.).  As  before  stated,  there  was  no  attempt  in  the 
Havens  action  to  either  plead,  raise,  or  litigate  any  rights  of  the  de- 
fendants therein  as  between  themselves,  and  therefore,  under  the 
authorities,  neither  the  plaintiff  nor  the  defendants  are  bound  or 
affected  in  any  manner  by  the  final  judgment  in  that  case. 
It  follows  that  the  judgment  should  be  affirmed,  with  costs. 

WILLIAMS,  J.,  concurs. 


PEOPLE  ex  rcl.  HUMMEL  v.  DAVY,  Justice  of  Supreme  Court,  et  al. 

(Supreme  Court,  Appellate  Diyislon,  First  Department    June  23,  1905.) 

Pbohib  moN— In  DicTMENT— I N  Y  ALiDnr^REMEDT— JuBisDiorion . 

That  one  Indicted  for  a  crime  was  compelled  to  appear  as  a  witness 
before  the  grand  jury  and  give  evidence  concerning  the  transaction  for 
which  he  was  Indicted  does  not  deprive  the  court  of  Jurisdiction  to  try 
the  accused,  so  as  to  justify  the  issuance  of  a  writ  of  prohibition  re- 
straining it  from  so  doing. 
O'Brien,  P.  J.,  and  Ingraham,  J.,  dissenting. 

Prohibition  by  the  people,  on  relation  of  Abraham  H.  Hummel, 
against  John  M.  Davy,  as  justice  of  the  Supreme  Court  assigned  to 
hold  Trial  Term,  Part  1,  Criminal  Branch,  of  the  New  York  Su- 
preme Court,  and  others,  to  restrain  the  defendant  named  from 
trying  the  relator  under  certain  indictments.    Writ  denied. 

Argued  before  O'BRIEN,  P.  J.,  and  McLAUGHLIN,  PATTER- 
SON, INGRAHAM,  and  LAUGHLIN,  JJ. 

De  Lancey  NicoU,  for  relator. 

William  Travers  Jerome,  Dist.  Atty.,  for  respondents. 

Mclaughlin,  J.  in  February,  1904,  Charles  F.  Dodge  was 
indicted  by  the  grand  jury  of  the  county  of  New  York  for  the 
crime  of  perjury,  committed  in  an  affidavit  used  on  a  motion  to  pro- 
cure an  order  setting  aside  a  decree  of  divorce  obtained  against  him 
by  his  wife.  In  January,  1905,  the  grand  jury  had  under  investiga- 
tion a  charge  of  conspiracy  by  Dodge  et  al.,  in  unlawfully  procuring 
the  dissolution  of  this  decree  and  the  annulment  of  the  wife's  sub- 
sequent marriage  to  Charles  W.  Morse,  as  well  as  the  subornation 
of  Dodge  to  commit  the  perjury  for  which  he  stood  indicted.    The 
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relator  is  an  attorney  and  counselor  at  law  of  this  state,  and  as 
such  had  appeared  for  Dodge,  and  while  these  investigations  were 
in  progress  was  summoned  to  appear  before  the  grand  jury  as  a 
witness,  and  bring  with  him  certain  books  and  papers  relating  to 
the  business  of  himself  and  of  his  law  firm.  Before  being  sworn 
he  presented  to  the  foreman  of  the  grand  jury  a  paper  which  set 
forth  the  fact  that  he  was  an  attorney  and  counselor  at  law,  and 
that  he  refused  to  produce  the  books  and  papers  called  for  by  the 
subpoena,  upon  the  ground  that  they  would  disclose  confidential 
communications  between  himself  and  his  clients.  As  a  further 
reason  for  such  refusal,  the  papers  stated  that  the  relator  had  heard 
that  certain  members  of  the  bar  were  likely  to  be  proceeded  against 
by  indictment  on  account  of  proceedings 'taken  to  set  aside  a  certain 
decree  of  divorce,  with  which  he  was  professionally  connected, 
and  that  he  did  not  know  but  that  the  present  proceeding  might  be 
directed  against  himself,  and  that  the  production  of  the  books  and 
papers  might  tend  to  incriminate  him,  concerning  all  of  which  he 
had  taken  the  advice  of  counsel.  After  the  foreman  had  read  his 
paper,  and  before  the  oath  was  administered,  the  relator  asked  to 
be  informed  of  the  nature  of  the  proceeding  and  the  purpose  of  the 
investigation,  in  order  that  he  might  consult  counsel  and  obtain  their 
opinion  as  to  whether  or  not  the  grand  jury  had  any  lawful  right 
to  proceed,  or  whether  any  matter  was  legally  before  it,  on  which 
witnesses  might  be  sworn  and  examined.  This  was  refused,  and 
the  relator  was  sworn  as  a  witness  in  the  case  against  Charles  F. 
Dodge  et  al.  The  relator  declined  to  answer  many  questions  on 
the  ground  that  they  tended  to  disclose  privileged  communications 
between  himself  and  client,  and  many  others  on  the  ground  that 
the  answers  might  tend  to  incriminate  him,  but  he  finally  did 
testify  that  he  was  retained  by  Dodge ;  had  received  a  counsel  fee 
from  some  one;  that  a  client  of  his  had  paid  the  expenses  of  de- 
fending Dodge  in  extradition  proceedings  taken  in  the  state  of 
Texas,  of  which  his  firm  had  charge ;  that  most  likely  he  read  an 
aflBdavit  prepared  in  his  office,  sworn  to  by  Dodge,  to  the  effect  that 
Dodge  had  supplied  the  evidence  himself  on  which  the  decree  of 
divorce  had  been  granted  to  his  wife;  that  he  knew  Charles  W. 
Morse;  and  that  his  office  kept  books  which  showed  the  receipts 
and  disbursements  of  moneys,  which  were  regularly  destroyed  at 
the  end  of  each  year.  Early  in  the  examination,  and  before  the 
relator  had  testified  to  anything,  except  that  he  knew  Dodge  and 
had  been  retained  by  him  as  his  attorney,  he  was  informed  specifical- 
ly that  the  proceeding  was  "to  ascertain  what  persons,  if  any,  were 
privy  to  the  commission  of  the  crime  of  perjury  committed  by 
Charles  F.  Dodge,  and  what  persons,  if  any,  had  conspired  to  de- 
ceive the  Supreme  Court  and  subvert  the  administration  of  the 
law"  ;  and  in  response  to  an  inquiry  the  relator  replied  that  he  was 
full^'  informed  by  this  statement  as  to  the  object  of  this  investiga- 
tion. Before  and  after  the  relator  appeared  before  the  grand  jur>% 
several  other  witnesses  were  subpoenaed,  appeared,  and  gave  testi- 
mony bearing  upon  the  subject-matter  imder  investigation ;  and, 
before  any  indictment  was  found,  the  jtny  were  instructed  i^  the 
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learned  district  attorney  that,  if  any  indictment  was  found  against 
the  relator,  it  must  be  based  upon  the  testimony  of  witnesses  other 
than  himself.  Three  indictments  were  found  against  him.  One 
charged  him  and  others  with  conspiracy,  and  the  other  two  charged 
him  and  another  with  subornation  of  perjury.  They  were  con- 
solidated in  a  motion  to  set  them  aside  on  the  ground  that  thex 
were  void  because  the  grand  jury  had  no  jurisdiction  to  institute 
the  investigation  of  which  they  were  the  result,  and  because  the 
relator  had  been  compelled  to  be  a  witness  against  himself,  in  viola- 
tion of  his  constitutional  rights.  This  motion  was  denied,  and 
thereupon  the  relator  applied  for  a  writ  of  jFrohibition  to  restrain 
a  justice  of  the  Supreme  Court  assigned  to  hold  Trial  Term,  Part 
1,  Criminal  Branch,  of  the  Supreme  Court,  in  which  the  trial  had 
been  or  was  about  to  be  moved,  and  the  people  from  trying  him  un- 
der the  indictments ;  an  alternative  writ  being  granted  pending  the 
determination  of  the  application. 

I  think  the  writ  should  be  refused.  So  far  as  appears,  the  grand 
jury  was  regularly  constituted.  The  jurisdiction  of  a  grand  jury 
to  inquire  into  the  conmiission  of  crime  is  not  dependent  upon  a 
preliminary  investigation  before  a  magistrate.  Section  2/52  of  the 
Code  of  Criminal  Procedure  declares  that  a  grand  jury  have  the 
power  and  that  it  is  their  duty  to  inquire  into  all  crimes  committed 
or  triable  in  the  county,  and  to  present  them  to>  the  court.  Nor  is 
the  j-urisdiction  dependent  upon  the  district  attorney  calling  the  mat- 
ter to  their  attention,  for,  if  any  member  knows,  or  has  reason  to 
believe  that  a  crime  has  been  committed  within  the  county,  it  is 
his  duty  to  declare  it  to  his  fellow  jurors,  who  are  thereupon  re- 
quired to  investigate  the  same.  Section  259,  Code  Cn  Proc.  And 
it  is  made  the  duty  of  the  district  attorney  to  issue  subpoenas  for 
such  witnesses,  other  than  those  which  he  has  produced  before 
them,  as  they  may  direct.  Section  609,  Code  Cr.  Proc.  It  has 
long  been  the  law  that  a  grand  jury  have  full  power  to  make  an 
investigation,  and  to  present,  by  indictment,  any  person  charged 
with  crime,  whether  there  has  been  a  preliminary  arrest  or  examina- 
tion or  not.  People  v.  Hyler,  2  Parker  Cr.  R.  566.  The  gprand  jury 
had  jurisdiction  to  find  the  indictment,  and  it  is  regular  and  valid 
upon  its  face. 

The  only  question,  then,  which  remains  to  be  considered,  is 
whether  the  permitting  or  compelling  of  the  relator  to  appear  before 
the  grand  jury  makes  it  a  nullity..  If  such  fact  makes  the  indict- 
ment irregular  or  defective  only,  it  cannot  be  claimed  that  a  writ 
of  prohibition  would  lie  to  restrain  further  proceedings  under  it. 
A  writ  of  prohibition  only  lies  where  there  is  a  want  of  jurisdiction 
or  where  a  court  or  judge  or  other  tribunal  is  proceeding  in  excess 
of  the  jurisdiction  conferred.  This  we  held  in  the  recent  case  of 
People  ex  rel.  Patrick  v.  Fitzgerald,  73  App.  Div.  339,  76  N.  Y.  Supp. 
865.  In  that  case  the  court  was  careful  to  point  out  the  restricted 
meaning  of  the  phrase  "contrary  to  the  general  laws  of  the  land,'* 
found  in  some  text-books  and  older  English  cases,  and  to  say  it 
meant  nothing  more  than  an  excessive  jurisdiction,  and  that  the 
office  of  a  writ  of  prohibition  was  not  to  regulate  erroneous ^Img&jp 
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of  a  tribunal  having  jurisdiction  of  an  action  or  proceeding,  and 
that,  where  jurisdiction  exists,  errors  of  law  or  procedure  must  be 
corrected  by  such  appeal  or  other  review  as  the  law  affords.  The 
remedy  by  writ  of  prohibition  was  once  provided  by  common  law 
against  the  encroachment  of  jurisdiction.  The  statute  does  not 
change  the  character  of  the  writ,  or  permit  any  question,  'except  of 
jurisdiction,  to  be  tried  in  proceedings  inaugurated  by  it.  Thom- 
son v.  Tracy,  60  N.  Y.  31,  at  page  37. 

-  The  jurisdiction  of  the  court  in  which  the  motion  to  quash  was 
made  is  not  questioned.  Both  the  court  in  which  the  indictment 
was  found  and  that  in  which  the  motion  to  quash  was  denied  hav- 
ing jurisdiction  of  the  relator,  and  of  the  subject-matter  for  which 
he  stands  indicted,  it  seems  to  me  clear  that  a  writ  of  prohibition 
does  not  lie,  unless  the  fact  that  the  relator  was  permitted  or  com- 
pelled to  appear  and  testify  before  the  grand  jury  which  found  the 
indictment  deprived  the  court  of  the  jurisdiction  which  it  thereto- 
fore possessed.  The  question  now  before  us  is  not  whether  the  mo- 
tion to  set  aside  the  indictment  should  have  been  granted,  but  is 
simply  whether  the  fact  that  the  relator  gave  testimony  before  the 
grand  jury  with  respect  to  the  matter  for  which  he  was  subsequent- 
ly indicted  by  that  body  makes  the  indictment— otherwise  good — 
a  nullity.  It  cannot  be  that  his  testimony  has  such  effect,  because 
whether  the  indictment  be  bad  or  not  depends  upon  what  the  relator 
was  compelled  to  disclose.  Merely  being  compelled  to  appear  in 
pursuance  of  a  subpoena  and  be  sworn  is  no  violation  of  a  constitu- 
tional privilege,  for  the  witness  must  take  the  oath,  so  that  his  as- 
sertion of  privilege  shall  be  made  under  the  sanction  of  an  oath. 
United  States  v.  Kimball  (C.  C.)  117  Fed.  156.  He  may  testify, 
exculpating  himself,  or  the  testimony  which  he  gives  may  have  no 
bearing  upon  the  alleged  crime,  or  to  himself,  in  which  case  his 
rights  have  not  been  violated,  nor  a  subsequently  found  indictment 
affected.  United  States  v.  Kimball,  supra;  People  v.  Lauder,  82 
Mich.  109,  46  N.  W.  956 ;  Boone  v.  People,  148  111.  440,  36  N.  E. 
99 ;  People  v.  King,  28  Cal.  265. 
In  People  v.  King,  supra,  the  court  said : 

"So  far  as  the  motion  was  based  upon  the  ground  that  the  defendant  bad 
testified  against  himself  before  the  grand  Jury  is  concerned,  it  is  only  neces- 
Kary  to  say  that  we  know  of  no  rule  of  law  which  made  it  Illegal  for  him  to 
testify  if  he  felt  inclined  to  do  so,  nor  do  we  know  of  any  rule  of  law  which 
makes  the  voluntary  testimony  of  any  defendant  before  the  grand  Jury  a 
ground  for  setting  aside  the  indictment" 

It  is  only  where  a  person  has  been  compelled  to  give  testimony 
damaging  to  himself  that  the  indictment  is  rendered  bad  and  the 
court  is  required  to  set  it  aside.  People  v.  Singer,  18  Abb.  N.  C.  96 ; 
People  V.  Haines  (Gen.  Sess.)  1  N.  Y.  Supp.  56. 

People  V.  Haines,  supra,  which  is  relied  upon  by  the  relator,  rec- 
ognizes that  the  same  rule  applies  to  investigations  by  a  grand  jury 
that  prevails  before  committing  magistrates  or  upon  coroners'  in- 
quests. Where  a  witness  is  subpoenaed  and  testifies  before  a  coro- 
ner, he  may  decline  to  testify  to  anything  that  may  tend  to  in- 
criminate him;    and,  if  he  does  not  claim  his  privilege,  the  testi- 
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mony  which  he  gives  may  be  used  against  him  on  a  subsequent  trial 
for  the  crime  then  under  investigation.  People  ex  rel.  v.  Molineux, 
168  N.  Y.  333,  61  N.  E.  286,  62  L.  R.  A.  193. 

It  seems  to  me,  therefore,  that  the  propriety  of  setting  aside  an 
indictment  because  the  person  indicted  has  testified  before  the  grand 
jury  which  found  the  indictment  depends  upon  whether  he  has  been 
compelled  to  testify  against  his  will  to  facts  which  tend  to  incrimin- 
ate him.  Whether  the  witness'  constitutional  rights  have  been  vio- 
lated is  a  question  of  fact,  and  the  determination  of  that  fact  by  an 
inferior  court  may  be  finally  decided  to  be  improper  or  erroneous. 
In  no  sense  does  an  erroneous  determination  deprive  the  court  of 
jurisdiction,  or  call  for  the  issuance  of  a  writ  of  prohibition  restrain- 
ing a  subsequent  trial.  If  the  trial  shall  result  in  the  conviction  of 
the  relator,  the  validity  of  the  order  refusing  to  dismiss  the  indict- 
ment may  be  determined  on  an  appeal  from  the  judgment  of  con- 
viction, and  the  relator's  rights  thus  preserved.  Code  Cr.  Proc.  § 
517. 

In  view  of  the  fact  that  the  question  of  whether  or  not  that  order 
was  proper  may  possibly  come  before  this  court,  I  refrain  from 
discussing  whether  or  not  the  relator  was  compelled  to  testify  to 
any  facts  which  tend  to  incriminate  him.  It  is  sufficient  for  the  de- 
termination of  the  question  now  before  us  to  say  that  nothing  ap- 
pears in  the  record  which  justifies  the  issuance  of  the  writ  of  pro- 
hibition prayed  for. 

If  I  am  correct  in  this,  then  it  follows  that  the  alternative  writ 
should  be  vacated,  and  the  peremptory  writ  refused. 

PATTERSON,  J.  I  am  not  at  difference  with  Mr.  Justice  IN- 
GRAHAM  in  the  abstract  views  he  has  expressed  respecting  the 
protection  of  a  person  accused  of  crime  in  the  enjoyment  of  his 
constitutional  right,  but  I  cannot  assent  to  the  proposition  that 
such  protection  is  to  be  afforded  in  the  concrete  case  before  us 
through  the  instrumentality  of  a  writ  of  prohibition.  That  writ 
lies  to  restrain  the  action  of  a  court  without  jurisdiction,  or  where 
there  is  an  excessive  exercise  of  jurisdiction  (People  ex  rel.  Pat- 
rick V.  Fitzgerald,  73  App.  Div.  344,  76  N.  Y.  Supp.  865),  or 
possibly  where  a  person  arraigned  upon  a  criminal  charge  has  no 
other  remedy  in  the  assertion  of  his  constitutional  right  than  a  re- 
sort to  it.  In  the  present  case  the  ground  upon  which  the  alterna- 
tive writ  is  sought  to  be  sustained  is  that  the  indictment  against  the 
defendant  Hummel  is  void,  and  that  the  court  below  is  proceeding 
to  try  that  defendant  upon  such  void  indictment.  An  indictment  is 
a  record  of  a  court,  and  it  imports  absolute  verity  until  properly  im- 
peached. People  V.  Hulbut,  4  Denio,  133,  47  Am.  Dec.  244.  Here 
the  indictment  is  regular  on  its  face,  and  in  form  as  required  by 
law.  It  is  attacked  on  extrinsic  grounds.  It  is  true  that  the  de- 
fendant's name  is  indorsed  on  the  indictment  as  a  witness,  but  that 
does  not  of  itself  indicate  invalidity.  There  are  two  methods  of 
impeaching  an  indictment— one  by  demurrer,  where  the  grounds 
for  attacking  it  appear  upon  its  face ;  and  the  other  by  motion  to 
quash,  where  the  invalidity  must  be  shown  by  extrinsic  facts  or 
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circumstances.  There  is  no  method  by  which  the  proceedings  of 
a  grand  jury  can  be  reviewed,  except  by  motion  to  dismiss  an  in- 
dictment  or  in  arrest  of  judgment.  People  v.  Dimick,  107  N.  Y. 
15,  14  N.  E.  178.  The  defendant  Hummel  has  availed  himself  of 
the  right  to  move  to  dismiss  the  indictment  against  him  on  the 
ground  that  he  was  compelled  to  appear  before  the  grand  jury  and 
be  sworn  as  a  witness  and  to  give  testimony,  in  violation  of  the 
Constitution  of  the  state,  which  provides  that  no  man  shall  be  com- 
pelled to  be  a  witness  against  himself.  The  motion  was  denied. 
What  took  place  before  the  grand  jury  was  made  known  to  the 
court  on  the  motion  thus  made  to  quash  the  indictment,  and  it  ap- 
pears in  the  record  that  the  justice  of  the  Supreme  Court  before 
whom  the  motion  was  made  examined  the  testimony  given  by  the 
defendant  Hummel  before  the  grand  jury,  and  reached  the  conclu- 
sion that  such  testimony  was  not  obtained  by  compulsion,  or  in  vio- 
lation of  the  constitutional  provision  protecting  a  person  from  be- 
ing compelled  in  a  criminal  case  to  be  a  witness  against  himself. 
There  can  be  no  doubt  of  the  jurisdiction  of  the  Supreme  Court  to 
entertain,  pass  upon,  and  decide  that  motion.  Therefore  that  court 
was  not  acting  without  jurisdiction,  nor  did  it  exceed  its  jurisdic- 
tion. Thus  far,  then,  we  have  an  indictment  which  imports  verity; 
a  motion  made  to  quash  it  regularly  brought  before  the  court,  duly 
considered,  and  definitely  decided. 

It  is  said,  however,  that  no  remedy  by  way  of  motion  existed,  be- 
cause of  the  provision  of  section  313  of  the  Code  of  Criminal  Proced- 
ure, which  does  not  provide  for  a  motion  to  quash  an  indictment  in 
such  a  case  as  this.  It  must  be  conceded  that  the  section  does  not 
so  provide.  It  says  in  express  words  that  an  indictment  must  be  set 
aside  by  the  court  in  which  the  defendant  is  arraigned,  and  upon 
his  motion,  in  either  of  the  following  cases,  but  in  no  other:  (1) 
When  it  is  not  found,  indorsed,  and  presented  as  prescribed  in  sec- 
tions 2G8  and  272;  (2)  when  a  person  has  been  permitted  to  be 
present  during  the  session  of  the  grand  jury  while  the  charge  em- 
braced in  the  indictment  was  under  consideration.  If  discussion 
of  the  subject  ended  there,  there  might  be  ground  for  applying  for 
the  extraordinary  writ  of  prohibition,  but  it  does  not  end  there.  The 
matter  has  received  full  and  careful  consideration  by  the  Court  of 
Appeals,  and  it  has  been  decided  that,  notwithstanding  the  exclusive 
provision  of  section  313  of  the  Code  of  Criminal  Procedure,  a  mo- 
tion to  quash  an  indictment  will  be  entertained,  and  must  be  heard, 
where  it  is  claimed  that  a  party  has  been  deprived  of  his  constitu- 
tional right  by  a  grand  jury.  People  v.  Glen,  173  N.  Y.  400,  66  N.  E. 
112.  In  that  case,  reviewing  proceedings  of  a  grand  jury,  so  far 
as  pertinent,  the  court  said : 

"Our  courts  have  always  asserted  and  exercised  the  power  to  set  aside  hi- 
dictments  whenever  It  has  been  made  to  appear  that  they  have  been  found 
without  evidence  or  npon  illegal  or  incompetent  testimony.  [CJiting  cases.] 
This  power  Is  based  upon  the  inherent  right  and  duty  of  the  courts  to  protect 
the  citizen  in  his  constitutional  prerogatives,  and  to  prevent  oppression  or  per- 
secution. It  is  a  power  which  the  Legislature  can  neither  curtail  nor  abolish, 
and,  to  the  extent  that  legislative  enactments  are  designed  to  effect  either  of 
these  ends,  they  are  unconstitutional.    The  broad  application  of  these  prin- 
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ciples  to  the  case  at  bar  Is  simple.  So  far  us  said  seethm  813  Is  Intended  to 
regulate  ooily  matters  of  procedure  wblcta  involve  no  con6titutk>nal  rights,  it 
is  valid  and  mimt  be  obeyed  by  the  courte;  but  to  the  extent  tliat  it  may  de- 
stroy, curtail,  aaect,  or  ignore  the  constitutional  right  of  a  defendant,  it  has 
no  force  and  is  void," 

Thus  the  court  superadded  to  the  provisions  of  section  313  an- 
other ground  for  moving  to  quash  an  indictment,  namely,  that  the 
defendant  had  been  deprived  of  his  constitutional  right.  There  is 
the  remedy  afforded.  In  the  present  case,  a  motion  being  before 
the.  court  and  having  been  passed  upon  by  it,  a  determination  upon 
the  subject  has  been  pronounced.  It  was  made  by  a  court  of  com- 
petent jurisdiction  aiter  hearing  evidence  relating  to  the  matter, 
and  it  passed  upon  the  facts  alleged  by  the  defendant  in  impeach- 
ment of  the  indictment.  Thus  we  have  a  judicial  declaration  that 
the  indictment  is  valid,  and  not  void.  The  only  method  by  which 
that  decision  can  be  reviewed  is  by  appeal.  The  writ  of  prohibi- 
tion is  not  one  of  error  or  review,  and  the  defendant  is  not  without 
a  remedy,  for  it  is  provided  by  section  517  of  the  Code  of  Criminal 
Procedure  that  any  actual  decision  of  the  court  or  intermediate  or- 
der forming  part  of  the  judgment  roll  may  be  reviewed  on  appeal 
from  a  final  judgment,  and  such  has  been  the  practice.  In  the  Glen 
Case,  above  referred  to,  the  question  of  the  defendant  therein  being 
deprived  of  his  constitutional  right  before  the  grand  jury,  which 
had  been  raised  by  motion  in  the  trial  court,  was  brought  up  on  ap- 
peal from  a  final  judgment,  thus  showing  what  the  practice  is. 

In  my  opinion,  therefore,  the  defendant  is  not  entitled  to  a  writ 
of  prohibition,  and  the  proceedings  should  be  dismissed. 

LAUGHLIN,  J.  I  am  of  opinion  that  for  the  reasons  assigned 
by  Mr.  Justice  INGRAHAM  the  indictment  should  have  been  dis- 
missed, but  I  do  not  agree  that  a  trial  thereon  may  be  perpetually 
stayed  by  a  writ  of  prohibition.  Nor  do  I  assent  to  the  view  that 
the  denial  of  the  motion  is  not  appealable  before  the  trial  upon  the 
indictment.  It  is  to  be  borne  in  mind  that  the  motion  is  not  upon 
a  statutory  ground  prescribed  by  the  Code  of  Criminal  Procedure,, 
but  upon  the  ground  that  the  constitutional  rights  of  the  defendant 
have  been  violated.  People  v.  Glen,  173  N.  Y.  395,  66  N.  E.  112. 
Where  extrinsic  proof  of  such  violation  of  rights  is  made,  I  think 
the  defendant  has  a  right  of  appeal  before  trial  through  to  the  Court 
of  Appeals,  at  least,  if  not  to  the  Supreme  Court  of  the  United 
States.  If  the  indictment  were  void  upon  its  face,  then  the  writ  of 
prohibition  would  be  an  appropriate  remedy,  but  the  difficulty  in 
the  present  case  is  that  on  its  face  the  indictment  appears  to  be  regu- 
lar and  valid.  The  mere  fact  that  the  name  of  the  defendant  is  in- 
dorsed upon  it  as  a  witness  does  not  invalidate  it,  because,  for  aught 
that  appears,  he  may  have  become  a  witness  at  his  own  instance, 
or  have  waived  his  constitutional  rights.  We  have  therefore  an 
indictment  regular  and  valid  in  form,  found  by  a  duly  constituted 
grand  jury.  Until  that  indictment  is  judicially  declared  invalid  up- 
on evidence  dehors  the  record,  showing  its  invalidity,  it  cannot 
be  said  that  the  court  is  proceeding  without  jurisdiction  in  bringing 
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the  defendant  to  trial  thereon.  In  other  words,  an  indictment  reg- 
ular and  valid  in  form  cannot  be  annulled  by  a  writ  of  prohibition. 
With  these  suggestions,  I  concur  fully  in  the  opinion  of  Mr.  Justice 
PATTERSON,  and  also  in  the  opinion  of  Mr.  Justice  McLAUGH- 
LIN,  with  the  exception  that  I  do  not  agree  with  the  intimations 
contained  therein  that  the  motion  to  dismiss  the  indictment  was 
properly  denied. 

INGRAHAM,  J.  (dissenting).  This  application  presents  several 
novel  and  interesting  questions,  but  the  necessity  of  an  early  deci- 
sion and  the  limited  time  at  my  disposal  make  a  full  discussion  im- 
possible. I  shall  therefore  state  quite  briefly  the  considerations  that 
have  satisfied  me  that  the  writ  should  issue. 

The  Bill  of  Rights,  made  a  part  of  the  Constitution  of  this  state 
(article  1,  §  6),  provides  that: 

"No  person  shaH  be  bold  to  answer  for  a  capital  or  otberwlse  infamous 
crime  •  •  *  unless  on  presentment  or  indictment  of  a  grand  jury.  *  *  ^ 
No  person  sball  be  subject  to  be  twice  put  In  jeopardy  for  tbe  same  offense; 
nor  sball  be  be  compelled  In  any  criminal  case  to  be  a  witness  against  lilmself; 
nor  deprived  of  life,  liberty  or  property  without  due  process  of  law." 

These  provisions  in  their  present  form  have  been  a  part  of  the 
Constitution  of  this  state  since  1822.  They  protect  each  person 
from  being  called  to  answer  for  any  serious  crime,  except  upon  an 
indictment  by  a  grand  jury,  and  each  person  against  whom  there 
is  a  criminal  charge  from  being  compelled  to  be  a  witness  in  any 
criminal  proceeding  against  himself.  I  apprehend  that  a  judgment 
of  a  court  convicting  a  person  of  a  felony,  unless  the  prosecution 
were  based  upon  an  indictment  by  a  grand  jury,  would  be  absolute- 
ly void ;  and  so  a  conviction  based  upon  an  indictment  which  was 
obtained  by  compelling  a  witness  to  be  a  witness  against  himself 
would  be  contrary  to  the  fundamental  law  of  the  land,  and  ineffectu- 
al to  justify  a  detention  of  the  person  so  convicted.  A  violation  or 
disregard  of  the  rights  secured  by  these  provisions  of  the  Constitu- 
tion is  entirely  different  from  an  order  in  the  course  of  a  criminal 
proceeding  where  these  constitutional  rights  of  the  accused  were 
observed,  but  in  which  legal  rules  had  been  violated,  for  these  pro- 
visions of  the  Constitution  are  to  protect  the  individual,  not  against 
a  judgment  or  conviction,  but  against  a  criminal  prosecution,  except 
one  in  which  the  rights  secured  to  him  by  these  provisions  of  the 
Constitution  are  respected.  No  person  is  to  be  held  to  answer  for 
a  capital  or  otherwise  infamous  crime,  unless  on  presentment  or  in- 
dictment by  a  grand  jury ;  and  coupled  with  that  prohibition  is  the 
equally  absolute  one  that  no  person  shall  be  compelled  in  any  crimi- 
nal case  to  be  a  witness  against  himself. 

It  seems  to  me  clear  that  an  indictment  obtained  after  compelling 
a  person  against  whom  a  charge  is  presented  to  the  grand  jury  to 
be  a  witness  against  himself  is  not  an  indictment  upon  which  that 
person  can  be  tried,  without  a  violation  of  both  the  spirit  and  the 
letter  of  these  provisions  of  the  Constitution.  To  require  a  person 
to  answer  for  a  crime,  there  must  be  an  indictment,  but  either  in 
obtaining  that  indictment,  or  upon  a  trial  thereon,  the  person  char- 
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,  ged  with  the  crime  is  protected  from  being  compelled  to  testify 
against  himself ;  and  an  indictment  obtained  upon  the  testimony  of 
a  person  against  whom  the  charge  is  pending,  where  he  is  com- 
pelled to  be  a  witness  against  himself,  is  an  indictment  obtained  by 
violating  the  express  right  conferred  upon  every  person  in  this 
state,  and  therefore  is  not  an  indictment  contemplated  by  the  provi- 
sions of  the  Constitution,  which  is  necessary  before  a  person  can 
be  compelled  to  answer — that  is,  to  be  put  upon  trial  for  the  crime 
with  which  he  is  charged.  I  do  not  think  it  is  any  answer  for  the 
district  attorney  to  say  that  he  should  be  allowed  to  try  the  person 
charged  with  the  commission  of  a  crime  upon  an  indictment  thus 
obtained,  and,  if  the  person  is  convicted,  to  allow  him  to  raise  the 
question  on  appeal.  For  the  Constitution  expressly  provides  that 
no  one  shall  be  held  to  answer  for  a  crime  unless  an  indictment 
is  obtained,  and  an  indictment  obtained  by  a  violation  of  a  right 
reserved  to  every  citizen  by  the  same  provision  of  the  Constitution 
is  not  an  indictment  contemplated  by  this  section  of  the  Constitu- 
tion, which  would  justify  the  authorities  in  holding  the  defendant 
to  answer.  It  would  be  a  reproach  upon  the  administration  of  jus- 
tice to  compel  a  defendant  to  be  convicted  of  a  crime  and  imprison- 
ed where  the  conviction  was  obtained  by  a  violation  of  a  right 
secured  to  him  by  the  fundamental  law  of  the  state.  I  am  there- 
fore convinced  that  an  indictment  thus  obtained  is  not  the  indict- 
ment contemplated  by  the  Constitution,  which  justifies  any  court 
in  compelling  a  person  charged  with  a  crime  to  answer  the  charge. 
This  court  and  the  Court  of  Appeals,  in  the  late  case  of  People 
ex  rel.  Lewisohn  v.  O'Brien,  81  App.  Div.  61,  80  N.  Y.  Supp.  816, 
affirmed  176  N.  Y.  253,  68  N.  E.  353,  discussed  the  right  assured  to 
every  citizen  of  this  state  by  this  provision  of  the  Constitution ;  and 
the  Court  of  Appeals  followed  and  approved  Counselman  v.  Hitch- 
cock, 142  U.  S.  547, 12  Sup.  Ct.  196,  35  L.  Ed.  1110,  saying: 

"The  meaning  of  the  constitutional  provision  is  not  merely  that  a  person 
shall  not  be  compelled  to  be  a  witness  against  himself,  but  Its  object  is  to  in- 
sure that  a  person  shaU  not  be  compelled,  when  acting  as  a  witness  in  any 
investigation,  to  give  testimony  which  may  tend  to  show  that  he  himself  has 
committed  a  crime" — 

And  cited  with  approval  the  opinion  of  Mr.  Justice  Blatchford  in 
Counselman  v.  Hitchcock,  where  he  says: 

"This  provision  must  have  a  broad  construction  In  favor  of  the  right  which 
it  was  intended  to  secure.  The  matter  under  investigation  by  the  grand  jury 
in  this  case  was  a  a'iminal  matter — to  inquire  whether  there  had  been  a  crim- 
inal violation  of  the  interstate  commerce  act  If  Counselman  had  been  guilty 
of  the  matters  inquired  of  in  the  questions  which  he  refused  to  answer,  he 
himself  was  liable  to  criminal  prosecution  under  the  act  The  case  before  the 
grand  Jury  was  therefore  a  criminal  case.  The  reason  given  by  Counselman 
for  his  refusal  to  answer  the  questions  was  that  his  answers  might  tend  to 
criminate  him,  and  showed  that  his  apprehension  was  that  if  he  answered  the 
questions  truly  and  fully,  as  he  was  bound  to  do  if  he  should  answer  them  at 
all,  the  answers  might  show  that  he  had  committed  a  crime  against  the  inter- 
state commerce  act,  for  which  he  might  be  prosecuted.  His  answers,  there- 
fore, would  be  testimony  against  himself,  and  he  would  be  compelled  to  give 
them  in  a  criminal  case.  It  is  impossible  that  the  meaning  of  the  constitu- 
tional provision  can  only  be  that  a  person  shall  not  be  compelled  to  be  a  wit- 
ness against  himself  in  a  criminal  proceeding  against  himself.    |t  would  |V> 
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doubtless  cover  such  cases,  bat  it  is  not  limited  to  tbem.  The  object  was  to 
insure  tbat  a  person  should  not  be  compelled,  when  acting  as  a  witness  in  any 
InvestigRtlon,  to  give  testimony  which  might  tend  to  show  that  he  himself  bad 
committed  a  crime.'' 

I  have  cited  this  case  as  an  authority  for  the  construction  which 
should  be  given  to  this  provision  of  the  Constitution.  Where  the 
criminal  charge  is  against  a  third  party,  any  person  except  the  one 
against  whom  the  charge  is  made  may  be  called  as  a  witness,  and  he 
can  only  be  excused  from  answering  by  claiming  the  privilege  that 
his  answer  would  tend  to  criminate  him;  but  the  person  against 
whom  the  charge  is  made  cannot,  without  an  express  violation  of 
this  constitutional  provision,  be  called  as  a  witness  upon  the  in- 
vestigation before  the  grand  jury.  The  case  being,  as  Mr.  Justice 
Blatchford  said,  "a  criminal  case,"  the  person  charged  with  the  crime 
cannot  be  compelled  even  to  be  sworn  as  a  witness. 

In  Wynehamer  v.  People,  13  N.  Y.  378,  in  discussing  a  provision 
of  a  statute,  the  effect  of  which  was  to  say  to  the  defendant,  "You 
shall  not  go  into  your  defense  unless  you  will  not  only  answer  to 
your  innocence,  but  make  yourself  a  witness  and  testify  to  all  the 
circumstances  of  the  case,"  Judge  Selden,  speaking  for  the  Court  of 
Appeals,  says : 

*'Tbls,  for  all  substantial  purposes,  is  compelling  him  to  be  a  witness  against 
himself.  It  is  doing  precisely  that  against,  which  It  was  the  object  of  tho 
Constitution  to  protect  him.  viz.,  searching  his  conscience  under  the  constraint 
of  an  oath.  There  is  no  difference  between  compelling  a  man  to  be  sworn, 
and  assuming  his  guilt  if  he  refuses,  because  bis  refusal  has  precisely  the 
same  effect  as  if  he  was  sworn  and  testified  to  his  own  guilt;  it  convicts  him. 
Indeed,  the  provision  is  virtually  compulsory,  as  there  could  scarcely  be  a 
more  effectual  way  of  compelling  a  man  to  be  sworn  than  to  say  that  nnless 
you  consent  you  shall  be  convicted  and  punished  as  a  crhuinal.  The  aectlon. 
therefore,  is,  in  this  respect,  in  my  Judgment,  a  plain  violation  of  the  Constitu- 
tion." 

There  can  be  no  claim  that  the  relator  waived  this  constitutional 
right.  What  happened  before  the  prior  grand  jury,  where  the  re- 
lator may  be  said  to  have  made  a  voluntary  statement,  cannot  af- 
fect the  investigation  before  the  g^and  jury  at  which  the  indictment 
was  obtained.  Nothing  followed  the  investigation  before  the  prior 
grand  jury,  and  the  proceeding  before  this  grand  jury  was  one  de 
novo.  The  proceedings  before  the  former  grand  jury  were  not  a 
part  of  the  proceeding  before  this,  and  a  waiver  before  a  former 
grand  jury,  if  one  there  was,  did  not  and  could  not  prevent,  upon 
the  new  investigation,  the  defendant  from  claiming  that  he  was  en- 
titled to  the  protection  secured  to  him  by  the  Constitution.  I  am 
therefore  convinced  that,  if  this  investigation  was  against  the  relat- 
or, it  was  a  violation  of  this  provision  of  the  Constitution  to  call  the 
relator  as  a  witness. 

The  learned  district  attornev  does  not  deny  that  he  subpoenaed 
the  relator  to  appear  before  the  grand  jury  as  a  witness  in  a  charge 
against  Dodge  et  al.  He  was  investigating  charges  against  the  re- 
lator in  connection  with  the  crime  upon  which  the  grand  jury  sub- 
sequently returned  an  indictment.  The  relator  appeared  before  the 
grand  jury  and  requested  information  as  to  the  nature  of  the  pro- 
ceeding, and  the  name  of  the  parties  against  whom  it  was-jiiffMrted, 
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whereupon  the  district  attorney  advised  the  grand  jury  that  no  wit- 
ness had  any  right  whatever  to  know  the  subject  of  the  inquiry, 
and  information  was  refused.  He  then  protested  against  being 
sw^orn.  His  protest  was  overruled,  and  he  was  sworn  as  a  witness, 
and  was  interrogated  by  the  assistant  district  attorney  and  the 
members  of  the  grand  jury.  Again  and  again  he  insisted  that  this 
examination  was  in  violation  of  the  rights  given  to  him  by  this  con- 
stitutional provision.  He  was  threatened  with  a  presentment  to 
the  court,  with  a  request  that  he  be  punished  for  contempt,  and 
finally,  after  answering  questions  asked  him  which  tended  to  show 
his  relation  with  the  other  persons  against  whom  indictments  were 
presented,  objected  to  answering  further  upon  the  ground  that  his 
answers  would  tend  to  criminate  him ;  a  position  before  the  grand 
jury  which,  under  the  circumstances,  was  equivalent  to  a  confession 
of  guilt — the  very  position  which  it  was  designed  by  this  provision 
of  the  Constitution  to  meet.  One  of  the  charges  against  the  relator 
was  conspiracy  with  one  Steinhart,  who  was  indicted  with  him.  To 
sustain  an  indictment,  there  must  be  evidence  of  a  combination  be- 
tween the  relator  and  Steinhart ;  and,  in  considering  such  a  charge^ 
the  warning  of  the  assistant  district  attorney  to  the  grand  jury  that 
they  must  consider  Steinhart's  evidence  against  Hummel,  and  Hum- 
mers evidence  against  Steinhart,  to  determine  whether  such  a  con- 
spiracy or  combination  existed,  is  almost  a  burlesque.  The  jury 
could  find  from  Steinhart's  evidence  that  Hummel  was  a  conspirator, 
and  from  Hummel's  evidence  that  Steinhart  was  a  conspirator,  and 
thus  these  defendants,  charged  with  a  crime,  and  having  been  com- 
pelled to  testify,  were  indicted  upon  their  joint  testimony ;  and  upon 
the  back  of  the  indictment  was  the  name  of  the  relator  as  a  witness 
upon  which  it  was  found. 

The  next  question  is  whether  this  writ  is  a  proper  method  to 
prevent  the  court  below  from  trying  this  relator  upon  an  indictment 
thus  obtained  in  violation  of  this  provision  of  the  Constitution.  The 
learned  district  attorney  insisted  with  great  earnestness  that  pro- 
hibition was  not  the  proper  remedy,  that  it  is  never  granted  where 
the  error  can  be  reviewed  by  appeal,  and  that  the  relator  must  wait 
until  he  is  convicted  of  the  crime  and  sentenced  to  imprisonment, 
and  possibly  actually  confined  in  State's  Prison,  until  he  can  claim 
from  a  court  the  protection  that  the  Constitution  has  given  him. 
We  have  lately  considered  the  object  of  this  writ  in  People  ex  rel.  v. 
Fitzgerald,  73  App.  Div.  339,  76  N.  Y.  Supp.  865 ;  but  I  think,  un- 
der the  well-settled  rules  in  this  state,  that  this  is  a  case  in  which 
the  remedy  of  prohibition  is  applicable.  The  defendant  made  this 
motion  before  the  Supreme  Court  to  dismiss  the  indictment  upon 
the  ground  that  his  constitutional  rights  had  been  violated  by  his 
being  compelled  to  be  sworn  as  a  witness  before  the  grand  jury. 
That  motion  was  denied.  The  defendant  therefore  has  exhausted 
his  remedy  in  the  Supreme  Court  without  obtaining  the  relief  to 
which,  as  I  think,  he  was  clearly  entitled.  Section  321  of  the  Code 
of  Criminal  Procedure  provides  that  the  only  pleading  for  a  defend- 
ant indicted  for  a  crime  is  either  a  demurrer  or  a  plea.  Section 
323  states  the  grounds  of  demurrer,  which  do  not  include  a  violation 
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of  this  provision  of  the  Constitution.  There  can  be  no  method, 
therefore,  by  which  this  point  can  be  raised  upon  the  trial  of  the  ac- 
tion. Sectipn  313  of  the  Code  of  Criminal  Procedure  prescribes 
the  grounds  of  a  motion  to  set  aside  an  indictment,  and  the  objec- 
tion taken  is  not  included  within  the  grounds  there  specified.  No 
other  method  is  prescribed  by  the  Code  by  which  this  point  can  be 
raised,  and,  if  I  am  right  in  the  view  that  I  have  taken  of  an  indict- 
ment obtained  by  a  violation  of  this  provision  of  the  Constitution, 
the  indictment  itself  being  void  as  found  in  violation  of  the  Con- 
stitution, the  court  was  bound  at  any  time,  upon  its  attention  being 
called  to  such  violation,  to  refuse  to  proceed  further  with  the  triaL 
That  motion  to  set  aside  the  indictment  was  made  and  denied,  and 
there  is  no  method  by  which  the  relator  can  review  the  denial  of 
that  motion  by  an  appeal,  unless  it  is  by  an  appeal  from  the  final 
judgment.  The  defendant  therefore  is  in  the  position  of  being  call- 
ed for  trial  before  the  court  upon  an  indictment  found  in  violation 
of  the  provisions  of  the  Constitution,  with  no  method  of  reviewing 
the  determination  of  the  court  that  he  must  be  so  tried,  unless  he 
is  entitled  to  this  writ. 

In  Quimbo  Appo  v.  People,  20  N.  Y,  533  (one  of  the  leading 
cases  of  this  country  upon  a  writ  of  prohibition),  the  plaintiff  in 
error  had  been  tried  and  convicted  at  the  Court  of  Oyer  and  Ter- 
miner of  murder  in  the  first  degree.  At  a  subsequent  term  of  that 
court  the  defendant  made  a  motion  for  a  new  trial  upon  exceptions 
and  newly  discovered  evidence.  The  district  attorney  having  taken 
the  objection  that  the  court  was  without  authority  to  grant  a  new 
trial  after  a  conviction  and  entry  of  judgment,  the  court  overruled 
.  that  objection,  and  announced  itself  as  ready  to  proceed  with  the 
motion,  whereupon  the  district  attorney  obtained  a  writ  of  prohibi- 
tion, directed  to  the  Court  of  Oyer  and  Terminer,  prohibiting  that 
coutt  from  hearing  that  motion.  That  writ  so  granted  was  sus- 
tained by  the  Court  of  Appeals.  The  objection  was  taken  in  that 
case  that  is  taken  here — that  the  Court  of  Oyer  and  Terminer,  be- 
ing a  court  of  general  jurisdiction,  had  power  to  determine  whether 
or  not  it  had  jurisdiction  to  hear  that  motion,  and,  having  determin- 
ed that  it  had  jurisdiction,  the  only  method  to  review  that  deter- 
mination was  by  appeal.  But  the  Court  of  Appeals  overruled  that 
objection.    Judge  Selden,  delivering  the  opinion  of  the  court,  said: 

"But  It  is  said  that,  when  the  Inferior  court  or  tribunal  has  Jurisdiction  of 
the  action  or  of  the  subject-matter  before  it,  any  error  in  the  exercise  of  that 
judgment  can  neither  be  corrected  nor  prevented  by  a  writ  of  prohibition.  It 
is  true  that  the  most  frequent  occasions  for  the  use  of  the  writ  are  where  a 
subordinate  tribunal  assumes  to  entertain  some  cause  or  proceeding  over  which 
it  has  no  control.  But  the  necessity  for  the  writ  is  the  same  where,  in  a  mat- 
ter of  which  such  tribunal  has  jurisdiction,  it  goes  beyond  its  legitimate  pow- 
ers, and  the  authorities  show  that  the  writ  is  equally  applicable  to  such  case.* 

And  after  citing  several  cases  the  court  continued : 

"These  cases  prove  that  the  writ  lies  to  prevent  the  exercise  of  any  mian- 
chorized  power  in  a  cause  or  proceeding  of  which  the  subordinate  tribunal  has 
jurisdiction,  no  less  than  when  the  entire  cause  is  without  Its  JurisdietioD. 
The  broad,  remedial  nature  of  this  writ  is  shown  by  the  brief  statement  of  a 
case  by  Fltzherbert.    In  stating  the  various  cases  in  which  the  writ  will  lie^ 
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be  says:  'And  If  a  man  be  sued  in  the  Spiritual  Court,  and  the  Judges  there 
will  not  grant  unto  the  defendant  the  copy  of  the  libel,  then  he  shall  have  a 
prohibition,  directed  unto  them  for  a  surcease,'  etc.,  until  they  have  delivered 
the  copy  of  the  libel,  according  to  the  statute  made  Anne  2  H.  5  (F.  N.  B.  tit. 
'Prohibition').  This  shows  that  the  writ  was  never  governed  by  any  narrow, 
technical  rules,  but  was  resorted  to  as  a  convenient  mode  of  exercising  a 
wholesome  control  over  inferior  tribunals.  The  scope  of  this  remedy  ought 
not,  I  think,  to  be  abridged,  as  it  is  far  better  to  prevent  the  exercise  of  an 
unauthorized  power,  than  to  be  driven  to  the  necessity  of  correcting  the  error 
after  it  is  committed." 

Judge  Bacon,  in  his  dissenting  opinion,  says: 

"I  concur  entirely  in  the  opinion  that  the  writ  of  prohibition  was  a  proper 
mode  to  be  adopted  by  the  district  attorney  to  stay  the  action  of  the  Oyer 
and  Terminer,  provided  that  court  had  not  power  to  give  the  relief  asked  for 
by  the  prisoner,  and  grant  the  application  for  a  new  trial.  It  may  be  a  very 
ancient  remedy,  and  has  undoubtedly  been  rarely  resorted  to  in  our  recent 
practice." 

In  Thomson  v.  Tracy,  60  N.  Y.  36,  Judge  Allen,  delivering  the 
opinion  of  the  court,  says : 

**A  writ  of  prohibition  is  to  prevent  the  exercise  by  a  tribunal  possessing 
judicial  powers  of  Jurisdiction  over  matters  not  within  its  cognizance,  or  ex- 
ceeding its  Jurisdiction  in  matters  of  which  It  has  cognizance." 

In  People  ex  rel.  Sprague  v.  Fitzgerald,  16  App.  Div.  640,  44  N. 
Y.  Supp.  56(5,  affirmed  by  the  Court  of  Appeals  156  N.  Y.  689,  60 
N.  E.  1121,  a  writ  of  prohibition  was  issued  to  prevent  a  surrogate 
from  removing  an  administrator,  although  the  surrogate  had  power 
to  remove  in  a  proper  case ;  and  in  People  ex  rel.  Mayor  v.  Nichols, 
79  N.  Y.  591,  it  was  held  that  a  writ  of  prohibition  should  issue 
when  it  appeared  that  the  court  to  which  it  was  addressed  was  do- 
ing something  which  "is  contrary  to  the  general  law  of  the  land." 
The  court  there  said : 

"Where,  however,  the  statute  has  imposed  restrictions  as  to  the  circumstan- 
ces under  which  such  'inferior  court  or  Judge  thereof  may  act  in  matters  other- 
wise within  its  Jurisdiction,  and  these  restrictions  are  disregarded,  the  party 
aggrieved  may  have  a  remedy  by  prohibition.  This  is  the  doctrine  stated  in 
Quimbo  Appo  v.  People,  20  N.  T.  531,  and  by  Jacobs  in  the  citation  there  made. 
It  goes  no  further.  The  remedy  may  be  had  to  prevent  the  violation  of  some 
fundamental  principle  of  Justice,  or  the  transgression  of  the  'bounds  pre- 
scribed by  law.'  ♦  ♦  •  The  inquiry,  then,  is  whether  the  Justice  who  was 
holding  the  Special  Term  had  mistaken  the  practice  in  a  vital  particular,  or 
was  doing  anything  manifestly  outside  of  or  beyond  the  Jurisdiction  of  the 
court." 

See,  also.  People  ex  rel.  Hess  v.  Inman,  74  Hun,  130,  26  N.  Y. 
Supp.  329. 

These  cases  establish  the  principle  that,  where  a  court  is  about 
to  act  without  jurisdiction  or  in  excess  of  jurisdiction,  prohibition 
will  lie,  and  any  act  based  upon  a  violation  of  a  privilege  secured 
by  the  Constitution  is  an  act  in  excess  of  jurisdiction.  In  Forest 
Coal  Co.  V.  Doolittle,  54  W.  Va.  210,  46  S.  E.  238,  a  writ  was  grant- 
ed where  a  judge  was  disqualified  from  hearing  a  case.  In  Cali,- 
fornia  it  has  been  held  that  a  court  will  be  restrained  by  a  writ  of 
prohibition  from  trying  a  case  where  no  legal  indictment  has  been 
found.    Levy  v.  Wilson,  69  Cal.  105,  10  Pac.  272 ;   Bruner  v.  Su- . 
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perior  Ct.,  92  Cal.  239,  28  Pac  341 ;   Terrill  ▼•  Superior  Cotirt  o* 
Santa  Clara  County  (Cal.)  60  Pac.  38. 

I  have  no  doubt  but  that  this  indictment  thus  found  after  a  com- 
pulsory examination  of  the  defendant  was  aa  indictment  found  in 
violation  of  the  Constitution,  and  thus  not  an  iisidictmeat  upon 
which  this  defendant  could  be  h«ld  to  answer ;  that  the  relator  has 
no  other  remedy,  and  it  is  the  duty  of  this  court  to  restrain  the 
Trial  Term  from  proceeding  to  try  the  relator  upon  an  indictment 
thus  found  in  violation  of  the  Constitution,  and  in  disregard  of  the 
rights  of  the  relator  secured  to  him  thereby ;  and  that  for  tJiis  rea- 
son an  absolute  writ  of  prohibition  should  issue. 

O'BRIEN,  P.  J.,  concurs  in  result. 


In  re  WEBSTER  et  al. 
(Snprene  CcNirt,  Appellate  Dirision,  liilrd  Departnieiit    June  29,  1905.) 

1.  Evidence— Akcubht  DocvMENTa. 

The  record  of  proceedings  before  a  board  of  supervisors  which  took 
piaoe  85  years  before  a  hearing  involving  the  aame  records  from  the  books 
of  a  town  clerk  and  from  the  minute  book  of  a  town  certified  under  dates 
about  70  and  85  years,  respectively,  before  the  hearing,  and  commiBsion- 
ers'  maps  in  partition  proceedings  Indorsed  under  a  date  100  years  be- 
fore the  hearing,  are  ancient  documents,  within  the  rule  that  snch  doca- 
ments,  when  lii  theniselveB  free  of  any  indication  of  fraud  or  any  in- 
validity, and  if  they  come  from  the  proper  custody,  the  court  deems 
proper  proof  themselves. 

[Ed.  Note.— For  cases  in  point,  see  vol.  20,  Oent.  Dig.  Evidence,  §f  1613- 
1627.] 

2.  Same— Source  of  Production— County  Records. 

Although  the  county  law  (Laws  1892,  p.  1756,  c.  086,  f  50)  requires 
clerks  of  boards  of  supenisonB  to  keep  records  of  the  proceedings  of  the 
board  and  to  keep  its  books  and  papers  open  to  public  inspection,  the 
county  clerk's  office,  which  has  a  fixed  location  for  tlie  preservation  of 
records,  whereas  the  location  of  the  office  of  the  cleA  of  the  board  fol- 
lows the  individual  who  happens  to  hold  the  office,  Is  the  reasonable 
and  proper  place  for  the  custody  of  ancient  record*  of  protreedings  of 
the  board  of  supervisors,  snch  as  to  give  credence  to  genuineness  in  favor 
of  records  coming  from  that  office. 

3.  Same— Secondary  Evidence— Certified  Copies. 

A  record  from  the  books  of  a  town  clerk,  which  is  certified  by  the  clerk 
"to  be  a  true  copy  from  the  original  report"  of  commissioners  appointed 
by  the  coimty  board  of  supervisors  to  settle  questions  relating  to  the 
maintenance  of  bridges,  Is  secondary  evidence. 

4.  Same— Presumption— Performance  of  Official  Duty, 

It  is  presumed  that  commissioners  appointed  under  Laws  1818,  p.  77, 
c  91,  §  5,  to  equalize  the  burden  resting  on  various  towns  in  the  support 
of  bridges,  pei*formed  the  duty  imposed  by  such  section  of  returning  their 
proceedings  to  the  court  of  common  pleas. 

6.  Same— Secondary  Evidence— Foundation— Lobs  <mp  Orkhnal. 

Where  the  legal  presumption  that  commissioners  appointed  under  Laws 
1818,  p.  76,  c.  91,  to  adjust  the  burden  of  maintaining  bridges  between 
certain  towns,  reported  to  the  court  as  required  by  the  act,  is  strengthened 
by  certificates  of  the  county  and  town  clerks  that  they  did  make  and 
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file  such  x«|)ort,  It  wm  proper,  on  the  lots  of  tbe  report  belxkg  tfiown,  to 
receive  secondary  eridenco  of  ito  ezieteiiice  and  its  contents. 
<!.  Same— liOCATTON  of  OBjecrs— Maps. 

A  map  made  by  commlmloners  In  partition  proceedings  Is  admissible 
In  evidence  to  Identify  tbe  location  of  a  bridge  shown  thereon. 

Appeal  from  Special  Term,  Colmnbia  County. 

Application  under  section  136  of  the  highway  law  (Laws  1890,  p. 
1202,  c.  568)  by  Constant  Webster  and  others,  as  commissioners  of 
highways  of  the  town  of  Chatham,  for  an  order  requiring  Philip 
Purcell,  as  commissioner  of  highways  of  the  town  of  Kinderhook, 
to  unite  with  the  commissioners  of  Chatham  in  repairing  or  repla- 
cing a  bridg^e  over  the  stream  dividing  the  towns  of  Chatham  and 
Kinderhook.  From  an  order  confirming  the  report  of  a  referee  ap- 
pointed to  take  testimony  and  report  the  same  together  with  his 
opinion  thereon,  applicants  appeal.     Affirmed. 

See  78  N.  Y.  Supp.  1101. 

The  town  of  Kinderhook  claims  that  becanse  of  the  prorlslons  of  chapter  91, 
p,  76,  of  the  Laws  of  1818,  erecting  the  town  of  Ghent,  and  certain  proceed- 
ings had  thereunder,  the  expense  of  maintaining  tbe  bridge  in  question  is 
chargeable  upon  the  towns  of  Chatham  and  Ghent,  and  that  no  portion  there- 
of is  chargeable  against  the  town  of  Kinderhook.  It  is  conceded  that  the 
bridge  is  Tery  much  out  of  repair,  dangerous  to  public  travel,  and  needs  repair- 
ing or  rebuilding.  The  matter  was  referred  to  a  referee  to  take  testimonj' 
with  regard  to  the  liability  of  the  town  of  Kinderhook  to  Join  with  tbe  town 
of  Chatham  in  repairing  or  rebuilding  the  bridge.  He  took  auch  testimony, 
and  reported  that  the  town  of  Ghent  was  charged  with  the  maintenance  of 
that  portion  of  the  bridge  with  which  the  town  of  Kinderhook  is  sought  to  be 
eharged,  that  tbe  town  of  Klnderho<^  Is  exonerated  from  any  cost  or  expense 
for  the  maintenance  of  the  same,  that  there  la  no  liability  on  the  part  of  that 
town  to  unite  with  the  town  of  Chatham  In  repairing  or  rebuilding  the  bridgp, 
and  that  the  application  for  an  order  requiring  It  so  to  do  should  be  denied. 
From  the  order  confirm  I  ng  the  report  of  the  referee  this  appeal  Is  taken. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE,  CHES- 
TER, and  HOUGHTON,  JJ. 

Sanford  W.  Smith,  for  appellants. 
Frank  S.  Becker,  for  respondents. 

CHESTER,  J.  By  chapter  91,  p.  76,  of  the  Laws  of  1818,  the 
town  of  Ghent  was  formed  from  parts  of  the  towns  of  Claverack, 
Kinderhook,  and  Chatham.  The  fifth  section  (page  77)  of  that 
chapter  contained  the  following^  provision : 

"And  be  it  further  enacted  that  it  shall  be  the  duty  of  the  board  of  super- 
risors  of  the  county  of  Columbia  at  their  next  session  to  appoint  three  re- 
spectable freoboklers  being  respectively  inhabitants  of  the  said  county  not 
residing  in  either  of  tbe  said  towns  of  Kinderhook,  Clayerack  and  Chatham, 
or  the  town  hereby  erected,  whose  duty  it  shall  be  to  examine  into  the  number, 
state  and  extent  of  the  bridges  within  the  territory  now  constituting  the 
towns  of  Chatham,  Claverack  and  Kinderhook,  and  if  they  shall  be  of  opinion 
that  the  bnrthens  of  the  said  towns  and  the  town  hereby  created  arising  from 
the  support  of  the  said  bridges  are  miequal  that  then  in  such  oaae  it  shall  be 
the  duty  of  the  commissioners  to  equalise  the  said  bridges  among  the  said 
towns,  particularly  designating  the  same  and  by  which  town  they  are  there- 
after to  be  supported,  and  to  make  return  of  their  proceedings  at  the  next 
court  of  common  pleas  of  the  said  county  after  the  same  shall  have  been  com- 
pleted, who  may  at  tbe  instance  of  either  party  in  their  judgment  re-examiiie 
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the  same  and  affirm  or  alter  the  decision  of  the  said  commissioners,  and  tbe 
decision  of  tbe  said  court  shall  be  final  and  conclusiTe;  and  that  it  shall 
be  the  duty  of  the  several  towns  to  support  the  said  bridges  with  the  sup- 
port of  which  they  shall  be  thus  charged:  provided,  that  no  judge  residing  in 
eitlier  of  the  towns  affected  by  this  act,  shall  sit  in  Judgment  on  any  question 
growing  out  Of  this  act,  nor  shall  the  supervisors  of  the  said  respective  towns, 
interested  in  this  act,  be  entitled  to  vote  on  the  appointment  of  the  com- 
missioners directed  by  this  section  to  be  made." 

When  this  case  was  here  on  an  appeal  from  an  order  requiring 
the  town  of  Kinderhook  and  its  commissioner  of  highways  to  unite 
with  the  town  of  Chatham  in  the  repair  of  this  bridge  it  was  held, 
in  reversing  such  order,  that  the  saving  clause  contained  in  section 

5  of  chapter  21,  p.  66,  Laws  1828  (Second  Session,  bound  with  Laws 
of  1829),  which  was  the  general  repealing  act  following  the  enact- 
ment of  the  Revised  Statutes  of  1828,  was  effective  to  preserve  to  the 
town  of  Kinderhook  whatever  rights,  if  any,  or  relief  from  a  specific 
burden,  it  had  acquired  by  chapter  91,  p.  76,  Laws  1818,  and  pro- 
ceedings taken  under  it.  Matter  of  Webster,  77  App.  Div.  560,  78 
N.  Y.  Supp.  1101.  We  may  therefore  confine  our  inquiry  to  the 
question  whether  the  town  of  Kinderhook,  by  proceedings  duly  had 
under  the  act  of  1818,  has  been  relieved  from  the  burden  of  repair- 
ing or  rebuilding  the  bridge  in  question,  and  the  determination  of 
that  question  involves  consideration  of  the  correctness  of  the  rulings 
of  the  learned  referee  as  to  the  admission  of  evidence  upon  the  hear- 
ing before  him.  He  received,  over  the  objection  of  the  town  of 
Chatham,  from  a  book  produced  by  the  county  clerk  purporting  to 
be  minutes  of  the  board  of  supervisors  of  Columbia  county  held  on 
October  9,  1818,  a  resolution  of  such  board  appointing  three  com- 
missioners under  the  act;  also  certain  records  from  the  record 
books  of  the  towns  of  Kinderhook  and  Ghent  purporting  to  be 
copies  of  the  report  of  such  commissioners;  and  also  a  map  pro- 
duced from  the  files  of  the  county  clerk's  office  for  the  purpose  of 
identifying  the  bridge  in  question  as  the  one  referred  to  in  the  map 
of  said  commissioners.  The  proceedings  under  the  act  of  1818 
sought  to  be  proven  took  place  86  years  prior  to  the  hearing  before 
the  referee,  and  the  rules  of  evidence  concerning  ancient  documents 
were  therefore  applicable  to  the  case.  The  general  rule  is  that  such 
a  document,  if  it  comes  from  a  custody  which  the  court  deems 
proper,  and  is  itself  free  from  any  indication  of  fraud  or  invalidity, 
proves  itself.     Greenleaf  on  Ev.  §2 ;  Stephen's  Dig.  Ev.  art.  88 ;  Am. 

6  Eng.  Enc.  of  Law  324-326.  The  resolution  of  the  board  of  super- 
visors appointing  commissioners  was  contained  in  a  book  produced 
by  the  county  clerk  of  the  county,  who  testified  that  it  was  the  rec- 
ords of  such  board  for  1818 ;  that  he  found  it  deposited  among  his 
records,  and  that  the  older  records  of  the  board  were  in  his  custody 
as  county  clerk.  It  is  true  that  boards  of  supervisors  have  clerks 
of  their  own,  who  are  required  by  law  to  keep  a  record  of  the  pro- 
ceedings of  the  board,  and  to  keep  it^  books  and  papers  open  to 
public  inspection  (County  Law,  Laws  1892,  p.  1766,  c.  €86,  §  50)  ; 
vpt  these  officers  change  frequently.  The  location  of  their  offices 
.'cilows  the  individual  who  for  the  time  being  holds  the  office,  and 
T.^iV  change  as  often  as  there  is  a  change  in  the  officer.    The  county 
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clerk's  office  has  a  fixed  location  for  the  preservation  of  county- 
records,  and  we  are  not  prepared  to  say  that  his  office  is  not  a 
proper  place  for  the  preservation  of  these  ancient  records.  On  the 
other  hand,  we  think  such  custody  by  the  county  clerk  was  reason- 
able and  proper  under  the  circumstances  appearing  here,  and  that 
the  referee  properly  received  the  resolution  in  evidence  without  oth- 
er proof  than  that  mentioned. 

The  record  received  in  evidence  by  the  referee  from  the  books  of 
the  town  clerk  of  the  town  of  Ghent  purported  to  be  that  of  a  certified 
copy  of  the  report  of  the  commissioners  appointed  under  the  act  of 
1818  to  the  court  of  common  pleas  of  the  county  of  Columbia.  The 
record  contains  a  copy  of  a  certificate  of  the  county  clerk  of  Columbia 
county  under  date  of  April  27,  1829,  certifying  that  the  report  is  a 
copy  of  the  report  of  the  commissioners  respecting  bridges  in 
Ghent,  Claverack,  Kinderhook,  and  Chatham,  filed  in  the  office  of  the 
county  clerk  on  the  19th  day  of  February,  1819,  and  the  entire  record 
is  certified  under  the  date  of  June  5,  1835,  by  the  person  shown  by 
the  records  of  the  town  of  Ghent  to  have  been  the  town  clerk  of  the 
town  at  that  time,  *'to  be  a  true  copy  from  the  original  report." 
The  record  itself  therefore  is  clearly  an  ancient  one,  and  the  rules 
of  law  respecting  ancient  documents  and  records  apply.  The  rec- 
ord, however,  was  secondary  evidence,  but  a  proper  foundation  had 
been  laid  for  the  introduction  of  such  evidence.  The  law  of  1818 
required  the  commissioners  appointed  thereunder  to  make  return 
of  their  proceedings  at  the  next  court  of  common  pleas  of  said 
county  after  the  same  shall  have  been  'completed.  The  clerk  of  that 
court  was  the  clerk  of  Columbia  county,  and  it  was  admitted  that 
the  present  clerk  of  that  county  had  made  diligent  search  in  his 
office  for  the  report  of  these  commissioners,  and  that  he  was  unable 
to  find  it  there.  The  presumption  is  that  the  commissioners  made 
and  filed  their  report  as  required  by  law.  That  presumption  is 
strengthened  by  the  certificates  above  referred  to  that  they  did 
make  and  file  it  in  the  clerk's  office,  and  it  was  therefore  proper, 
on  showing  its  loss,  to  receive  secondary  evidence  of  the  existence 
of  the  report  and  its  contents.  Steph.  Dig.  Ev.  art.  71,  subd.  3; 
Mandeville  v.  Reynolds,  68  N.  Y.  633. 

The  report  shows,  among  other  things,  that  the  commissioners 
had  unanimously  adjudged  and  determined,  in  order  to  equalize  the 
burdens  arising  from  the  support  of  bridges  between  said  several 
towns  in  pursuance  of  said  act  of  the  Legislature  that  the  town  of 
Ghent  should  be  charged  with  the  support  and  maintenance  of  the 
west  half  of  the  bridge  crossing  the  Kline  Kill  creek  near  the  house 
of  John  E.  Vosburgh,  and  that  the  town  of  Ghent  forever  exonerate 
and  bear  harmless  the  towns  of  Claverack  and  Kinderhook  from 
any  expense  or  burden  arising  from  the  building  and  support  there- 
of. The  record  received  from  the  minute  book  of  the  town  of  Kin- 
derhook purported  to  be  that  of  a  certificate  signed  by  the  commis- 
sioners appointed  under  the  act  of  1818,  certifying,  among  other 
things,  that  they  had  charged  the  town  of  Ghent  with  the  support 
of  the  west  half  of  the  bridge  over  the  Kline  Kill  creek  near  the 
house  of  John  E.  Vosburgh,  and  have  ordered  that  said  town  of 
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Ghent  forever  exonerate  the  said  towns  of  Claverack  and  Kinder- 
hook  from  all  expense  arising  from  the  support  thereof.  This  rec- 
ord is  certified  by  the  assistant  town  clerk  of  that  town  as  having- 
been  recorded  therein  under  date  of  the  14th  (or  19th)  day  of  De- 
cember, 1818,  and  for  the  reasons  above  given  was  properly  receiv- 
ed as  an  ancient  record. 

The  map  which  was  received  in  evidence  by  the  referee  was 
from  the  files  of  the  county  clerk,  and  bears  the  indorsement  of  the 
clerk  as  having  been  filed  in  the  office  in  January,  1802.  It  pur- 
ported to  have  been  a  map  of  the  division  of  the  estate  of  the  late 
Everett  Vosburgh,  deceased,  among  his  children,  and  purports  to 
have  been  signed  by  commissioners  in  partition  of  that  estate.  It 
is  not  doubted  that  the  map  came  from  proper  custody,  and  its 
antiquity  sufficiently  proved  the  signatures  of  the  commissioners 
by  whom  it  purports  to  have  been  made.  People  v.  Denison,  17 
Wend.  315.  The  only  purpose  of  the  map  was  to  identify  the  lo- 
cation of  the  bridge  in  question,  and  it  was  properly  receivable  for 
that  purpose. 

It  is  admitted  by  the  town  of  Chatham  and  its  commissioners  of 
highways  that  for  many  years  the  bridge  in  question  has  been  sup- 
ported and  maintained  entirely  at  the  joint  expense  of  the  towns  of 
Chatham  and  Ghent,  each  bearing  one-half  part  of  the  expense  of 
such  repairs,  and  without  expense  to  the  town  of  Kinderhook. 
This  admission  shows  that  these  towns  have  been  acting  exactly  in 
accordance  with  the  requirements  of  the  report  of  the  commis- 
sioners under  the  act  of  1818,  and  these  facts,  together  with  the 
legal  presumptions  that  the  commissioners  in  question  were  duly 
appointed  under  that  act,  and  that  they  possessed  all  the  qualifica- 
tions required  thereby,  render  it  clear  that,  if  we  are  right  in  what 
we  have  said  concerning  the  correctness  of  the  referee's  ruling  as 
to  the  admissibility  of  evidence,  his  conclusion  that  the  town  of 
Kinderhook  is  exonerated  from  contributing  to  the  maintenance  of 
the  bridge  is  entirely  correct. 

The  order  confirming  his  report  should  therefore  be  affirmed, 
with  costs.    All  concur. 


WERNER  et  aJ.  ▼.  KNOWLTON. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    July  6,  1905.) 

1.  ATTOBNET    and    ClUNT  —  CoUFENSAnON  —  GOTCTBACT  —  VALIDITY  —  QUES- 

TION FOB  Jury. 

Where  the  sole  issue  between  the  parties  was  whether  a  contract  for 
compensation  as  defendant's  attorneys  was  made,  as  claimed  by  plain- 
tiffs, and  there  was  no  evidence  that  it  was  unfair,  or  that  defendant  was 
incapable  of  protecting  his  own  Interests,  t^e  refusal  of  an  instniction 
that,  though  the  minds  of  the  parties  met,  yet,  in  view  of  the  relation  of 
lawyer  and  client,  the  Jury  must  be  satisfied  that  It  was  a  fair  contract, 
was  not  error. 

2.  Same— Submission  to  Jury. 

Under  the  express  provision  of  the  Code  that  tlxe  compensation  of  an 
attorney  la  governed  by  agreement,  express  or  Implied,  which  Is  not  re> 
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Strained  by  law,  an  attorney  expressly  flxlDg  the  rate  of  compensation 
with  a  client  Is  not  compelled,  Ja  the  ai>6enoe  of  e^dence  of  fraud  or  over- 
reaching, to  submit  the  validity  of  the  agreement  to  a  Jury. 

8.   Sams— CONSTBDCTION    OF    AG&EfilC£JKT. 

Defendant,  desiring  to  incorporate  the  business  of  the  firm  of  which  he 
was  a  member,  employed  plaintiUs,  attorneys,  to  seeure  parties  to  advance 
monegr  to  buy  out  defendant's  partner,  and  agreed  that,  if  the  eorporation 
was  organised  with  a  capital  of  1660,006!,  platntifEs  should  have  100  shares 
to  tlie  amount  of  $10,000,  or  In  the  same  proportion  if  organised  on  any 
other  basis.  The  corporation  was  capitalized  at  $40O;O6O.  There  was 
evidence  that  the  assets  of  the  corporation  were  worth  about  $400,000,  and 
the  Jury  were  entitled  to  find  that  the  stock,  even  en  a  basi^  of  $400,000, 
was  worth  par.  Held  that,  conceding  that  through  the  retention  in  tiie 
treasury  of  $100,000  of  the  stock  the  capital  stock  amounted  to  $300,000 
only,  defendant  was  not  injuriHl  by  a  judgment  allowing  plaintiffs  to  re- 
cover on  a  basis  of  being  entitled  under  the  agreement  to  66%  shares  of 
stock  out  of  a  total  capitalisation  of  $400,000. 

Appeal  from  Trial  Term,  Monroe  County. 

Action  by  Christopher  C.  Werner  and  another  against  Mark  D. 
Knowlton.  From  a  judgment  for  plaintiffs  and  from  an  order  deny- 
ing his  motion  for  a  new  trial,  defendant  appeals.    Affirmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

Horace  McGuire,  for  appellant. 
Albert  H.  Harris,  for  respondents. 

HISCOCK,  J.  The  plaintiffs  arc  a  firm  of  practicing  attorneys 
in  the  city  of  Rochester,  and  they  instituted  this  action  for  the  pur- 
pose of  recovering  the  value  of  professional  services  claimed  to  have 
been  performed  for  the  defendant.  They  based  their  right  to  re- 
covery upon  an  express  contract  for  compensation.  This  contract 
was  denied  by  the  defendant,  and  the  substantial  issue  litigated  up- 
on the  trial  thus  presented. 

We  think  that  no  such  error  was  committed  upon  the  trial  either 
by  the  learned  trial  justice  or  by  the  jury  as  calls  for  a  reversal  of 
the  judgment.  In  brief,  the  jury  were  entitled  to  find  from  the  evi- 
dence the  following  facts :  Defendant  was  engaged  with  one  Beach 
in  a  manufacturing  business,  and,  having  become  dissatisfied  with 
his  partnership  relations,  conceived  the  idea  of  buying  him  out, 
which  later  led  to  the  plan  of  forming  a  corporation  to  take  over  the 
business  of  the  partnership.  Without  making  a  full  disclosure  in 
the  first  instance,  defendant  talked  with  the  plaintiff  Harris  about 
the  matter,  and  the  sum  of  $25  for  each  consultation  was  fixed  by 
the  latter  as  a  compensation  for  services.  Later,  when  it  was  deem- 
ed necessary  that  the  attorney  should  secure  parties  to  advance 
$100,000  to  be  used  in  buying  out  defendant's  partner,  and  for  which 
advance  stock  in  the  proposed  corporation  was  to  be  issued,  it  was 
agreed  that  these  efforts  of  the  attorneys  should  not  be  included 
in  the  compensation  of  $25  per  consultation.  After  the  attorney 
had  procured  parties  to  advance  $100,000,  the  plan  was  tentatively 
considered  of  organizing  a  corporation  to  take  over  the  partnership 
business  with  a  capital  stock  of  $600,000,  of  which  $100,000  prefer- 
red and  $50,000  of  common  stock  were  to  be  issued  to  the  par- 
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ties  advancing  the  money,  and  the  balance  of  the  stock  issued  $10,- 
000  to  the  plaintiffs  and  the  remainder  to  Mr.  Knowlton,  or  under 
his  direction.  After  this,  as  claimed  by  plaintiffs,  the  agreement  re- 
lied upon  was  made.  The  defendant  said  to  the  plaintiff  Harris, 
amongst  other  things: 

"I  am  going  to  organize  a  corporation  to  carry  on  tbe  business,  and,  no  mat- 
ter how  I  organize  It,  I  say  to  you  that  I  will  give  you  on  the  same  basis  ten 
thousand  dollars,  or,  If  It  is  organized  on  any  other  basis,  In  the  same  propor- 
tion. If  you  will  release  me  from  any  further  claim  you  have  against  me.** 

Plaintiffs  were  directed  by  defendant  to  arrange  with  the  parties 
who  had  been  secured  to  advance  the  sum  of  money  indicated.  In 
the  end  defendant  arranged  to  borrow  the  necessary  money  from 
a  bank,  and  through  another  attorney  organized  a  corporation  with 
a  capital  of  $400,000,  and  took  over  the  business  in  question. 

While  much  of  the  evidence  tending  to  support  the  foregoing 
facts  was  contradicted  by  defendant,  a  question  of  fact  was  pre- 
sented for  the  jury,  and  their  verdict  cannot  be  said  to  be  so  against 
the  weight  of  evidence  that  it  should  be  set  aside.  This  being  so, 
we  think  that  defendant's  agreement  may  be  fairly  considered  as  a 
promise  to  pay  plaintiffs  in  full  for  all  of  the  services  which  they  had 
rendered  or  might  render  in  connection  with  the  formation  of  the 
company  $10,000  in  stock  upon  a  proposed  capitalization  of  $600,- 
000,  or  at  that  rate,  and  that  the  trial  justice  was  justified  in  per- 
mitting the  jury  to  act  upon  that  theory. 

We  have  thus  briefly  discussed  the  facts  in  order  the  more  in- 
telligently to  consider  two  questions  of  law  which  are  raised  by  the 
learned  counsel  for  the  appellant.  At  the  conclusion  of  the  charge 
defendant's  counsel  requested  to  have  the  jury  further  instructed 
"that,  in  order  to  render  a  verdict  for  the  plaintiffs  the  jury  must 
be  satisfied  that  the  minds  of  the  parties  met  at  the  conversation  in 
Mr.  Harris'  library  after  the  meeting  with  Mr.  Stecher  and  Mr. 
Van  Berg  [the  time  when  the  contract  in  question  is  claimed  to 
have  been  made],  and  that  the  burden  was  upon  the  plaintiff  to 
show  that  their  minds  did  so  meet.*'  This  was  so  charged.  He 
then  further  requested  an  instruction  "that,  even  if  the  minds  of  the 
parties  met  upon  this  contract  at  the  conversation  in  the  library,  in 
view  of  the  relation  of  lawyer  and  client  the  jury  must  be  satisfied 
that  the  contract  was  a  fair  contract."  This  was  refused,  and  it 
is  claimed  error  thereby  committed.  The  principles  of  law  which 
impose  upon  a  party  seeking  the  benefits  of  a  contract  made  be- 
tween an  attorney  and  client  the  burden,  under  certain  circumstan- 
ces, of  establishing  the  due  execution  of  a  fair  and  equitable  con- 
tract, are  entirely  familiar.  But  we  do  not  believe  that  any  rule 
has  been  established  which  made  it  error  to  refuse  the  charge  here 
requested.  The  sole  issue  between  the  parties  upon  the  trial  was 
whether  the  contract  was  in  fact  made  as  claimed  by  plaintiffs. 
There  was  no  suggestion  based  upon  evidence  that,  if  made,  it  was 
unfair,  or  that  the  plaintiff  Harris  had  overreached  the  defendant. 
While  the  relation  of  attorney  and  client  did  exist  at  the  time  the 
alleged  contract  was  made,  still  in  reference  to  the  amount  of  com- 
pensation to  be  paid  each  party  necessarily  acted  for  his  own  in- 
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terest,  and  the  evidence  does  not  permit  any  inference  that  the  de- 
fendant was  not  capable  of  sufficiently  protecting  himself  upon  this 
point.  In  the  case  of  Brock  v.  Barnes,  40  Barb.  621,  called  to  our 
attention,  where  the  court  enforced  the  rule  that  the  burden  laid 
upon  an  attorney  to  show  that  the  contract  with  his  client  for  com- 
pensation for  services  was  fair,  and  that  the  client  acted  freely  and 
understandingly,  there  were  various  circumstances  which  made  the 
basis  for  the  application  of  such  principle.  The  client  was  dead, 
and  the  contract  had  been  obtained  from  him  when  he  was  old  and 
feeble,  and  outside  of  the  writing  itself  there  was  no  sufficient 
evidence  to  sustain  a  claim  for  the  compensation  which  the  attor- 
ney demanded.  In  these  respects  the  case  was  very  different  from 
the  one  at  bar.  Further  than  this,  under  the  first  request  which 
was  charged  it  was  necessary  for  the  jury  to  find  that  the  minds  of 
the  parties  had  fairly  met  upon  this  contract,  and  therefore  the  sec- 
ond request,  construed  in  connection  with  the  first  one,  could  only 
mean  that  the  plaintiffs  could  not  recover  unless  the  jury  approved 
of  the  rate  of  compensation  fixed,  and  would  have  been  willing  upon 
a  quantum  meruit  to  allow  the  compensation  which  had  been 
expressly  agreed  upon  by  the  parties.  We  do  not  think  that  an  at- 
torney who  expressly  fixes  the  rate  of  compensation  with  a  client, 
in  the  absence  of  some  evidence  of  fraud  or  overreaching,  is  com- 
pelled to  submit  the  validity  and  binding  force  of  his  agreement  to 
any  such  test  as  this.  The  Code  expressly  provides  that  "the  com- 
pensation of  an  attorney  or  counsel  for  his  services  is  governed 
by  agreement,  express  or  implied,  which  is  not  restrained  by  law." 
If  the  contention  of  the  counsel  for  the  appellant  upon  the  facts  as 
developed  in  this  case  is  correct,  it  would  be  entirely  useless  for 
an  attorney  to  make  an  agreement  fixing  his  compensation.  Any 
agreement  which  he  and  his  client  might  make  fixing  for  the  pro- 
tection of  both  the  value  of  the  services  to  be  rendered  would  always 
be  subject  to  revision  and  modification  by  a  court  or  jury,  which 
might  entertain  a  different  idea  of  values. 

Plaintiffs  were  allowed  to  recover  upon  a  basis  of  being  entitled 
under  their  agreement  to  66^  shares  of  stock  out  of  a  total  capitaliz- 
ation of  $400,000.  This  preserved  the  same  proportion  between 
their  share  of  stock  and  the  total  capitalization  which  100  shares  of 
stock  bore  to  the  total  capitalization  of  $600,000  as  fixed  in  the 
original  agreement.  As  a  matter  of  fact,  $300,000  of  stock  was  is- 
sued to  the  copartnership  in  full  for  its  assets,  and  the  other  $100,- 
000  of  capital  stock  was  retained  by  the  corporation  itself  in  the 
treasury.  It  is  therefore  urged  that  the  recovery  of  plaintiffs 
should  have  been  limited  to  a  basis  of  60  shares  out  of  $300,000  of 
capital  stock,  and  that  it  was  error  to  allow  them  to  recover  for  the 
other  16^  shares  on  the  basis  of  a  capitalization  of  $400,000.  Even 
if  it  be  assumed  that  through  the  retention  in  the  treasury  of  $100,- 
000  of  stock  the  corporation  is  to  be  regarded  as  having  been  or- 
ganized with  a  capital  of  only  $300,000,  we  do  not  see  that  de- 
fendant has  been  injured  by  the  alleged  mistake  complained  of. 
Without  objection  or  exception  the  trial  judge  permitted  and  in- 
structed the  jury  to  find  the  money  value  of  the  60 ji  shares  of 
94N.T.S.— 67 
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Stock  which  plamtiffs  claimed  to  be  due  to  them,  and  the  jury  iixed 
this  value  at  par  upon  the  basis  of  the  outstanding  capital  bcingf 
$400,000.  Concededly  $300,000  of  stock  was  given  to  the  copartner- 
ship for  its  assets,  and,  so  far  as  appears,  that  was  all  that  was  re- 
ceived for  the  stock.  There  was  evidence  that  the  tangible  assets 
of  the  copartnership  were  worth  about  $400,000,  and  that  its  earn- 
ing capacity  and  resultant  good  will  were  very  great,  so  that  the 
jury  were  fairly  entitled  to  find  that  the  stock,  even  upon  a  basis  of 
$400,000,  was  worth  pai'.  If  the  court  was  wrong  in  assuming  that 
$400,000  of  stock  had  been  issued,  and  as  a  matter  of  fact  only  $300,- 
000  of  it  had  been  issued,  then  in  the  latter  case  the  value  per  share 
would  have  been  sufficiently  larger  to  make  the  amount  to  which 
plaintiffs  were  entitled  the  same.  That  is,  if  the  stock  to  which 
plaintiff  was  entitled  was  worth  par  upon  a  basis  of  an  outstanding 
capital  of  $400,000,  it  would  be  worth  par  and  one-third  upon  a 
basis  of  an  outstanding  capital  of  only  $300,000,  and  the  money  value 
of  50  shares  in  the  latter  case  would  be  the  same  as  the  money  value 
of  66354  shares  of  stock  in  the  case  of  the  larger  capitalization.  We 
think  that  the  judgment  and  order  should  be  affirmed,  with  costs. 
Judgment  and  order  affirmed,  with  costs*    All  concur; 


CAMBRON  ei  al.  y.  FRASBB  et  «L 

(Supreme  Court,  Trial  Term,  Albany  Cbunty.    July,  J905:) 

1.  USUKT— PBESUIIPTXPR&. 

Usury  Is  not  presumed,  but  every  presumption  U  against  It. 

2.  AcnoN  (Hf  NoTii ■  ■  Oomflai wt— Ob jbotion  That  It  Sblow»  Ubvbt. 

A  complaint  in  an  action  on  a  note,  which  alleges  in  addition  to  the 
usual  allegations  that  defendant  received  plalntlfTs  cfaeckB  aggregating 
the  amount  of  the  note,  that  defendant  promised  to  Issue  to  plalntiflr  shares 
of  stock  of  a  corporation,  and  that  snbsegiiaitly  stock  was  aseigiied  to 
plaintiff,  and  that  It  never  had  any  value,  doft»  not  necessarily  show  that 
the  transaction  was  usurious,  for  the  stoclk  may  have  been  transferred  as 
collateral,  or  for  some  lawful  consideration  In  connection  with  the  note 
transaction. 

8.  UscTBT—CoNTKACT— Construction— Parol  E^rIDSlvCE. 

An  instrument  which  recites  that  the  maker  of  a  note*  received  from  tiie 
payee  checks  aggregating  the  amount  of  the  note,  ant  which  concludes 
with  an  agreement  00  the  part  of  the  maker  to  tranafer  corporate  stock 
to  a  certain  amount  to  the  payee,  does  not  necessarily  show  that  the 
transaction  relating  to  the  note  was  usurions,  bttt  parol  evidence  is  ad- 
missible to  show  the  consideration  for  the  transfer  of  the  stock. 

Action  by  Edward  M.  Cameron  and  another  a^inst  Simon  F. 
Fraser  and  others.  On  motion  for  nonsuit  reserved  until  aiter  ver- 
dict of  the  jury.    Denied. 

Cameron  &  Ward,  for  plaintiffs. 

Buchanan,  Lawyer  &  Whalen,  for  defendants- 

COCHRANE,  J.  This  action  is  to  recorer  on  a  promissory  note 
which  was  given  to  renew  a  prior  promissory  note  ori^oally  given 
for  money  loaned.    The  defense  is  usuiy.    The  complaint,  in  addi- 
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tion  to  tftetwuaf  allegations  pertinent  to  sttch  an  aetfon,  contaiiw  ad- 
ditional and  unnecessary  allegatiows,  which,  epitomized  briefly,  are^ 
in  effect,  that  at  the  time  of  the  delivery  of  the  orij^mal  note  the  de- 
fendants received  the  plaintiffs'  checks  ag^egfatin^  the  amount  of 
such  note,  and  also  promised  to  isstre  to  each  of  the  plaintiffs  five 
shares  of  the  capital  stock  of  the  Americaii  Ball  Trap  Company  of 
$100  each,  and  that  subsequently  such  stock  was  assif^ed  to  the 
plaintiffs,  and  that  it  never  had  any  value.  The  defendants  assert 
that  such  allegations  show  on  the  face  of  the  complaint  the  usurious 
character  of  the  promissory  note,  and  that  the  complaint  for  such 
reason  fails  to  state  a  cause  of  action.  The  alle^tions  of  the  com- 
plaint thus  criticised,  together  with  others  alleging  an  assignment  of 
a  bond  and  mortgage  as  collateral  secmity,  are  superfluous  and  re- 
dtmdant,  and,  so  far  as  the  form  of  the  complaint  is  concerned, 
might  with  greater  propriety  have  been  ontitted.  The  entire  second 
paragraph  of  the  complaint  composing^  the  gp-eater  part  thereof 
might  have  been  omitted,  and  what  wouW  then  remain  would  consti- 
tute all  that  is  necessary  or  usual  to  set  forth  a  complete  cause  of 
action  on  a  promissory  note.  But  these  superfliKXHS  allegations  in 
the  complaint  do  not  destroy  it  as  a  pleading.  In  consTdering-  the 
sufficiency  of  the  complaint  we  must  do  so  independently  of  the 
evidence  produced  at  the  trial.  The  question  is  whether  the  com- 
plaint would  have  been  obnoxious  to  a  demurrer  had  one  been  in- 
terposed. Usury  cannot  be  presumed.  Every  presumption  must 
be  against  the  violation  of  the  law,  and,  if  a  transaction  can  be  con- 
strued in  such  a  way  as  to  render  it  valid,  such  construction  should 
be  given  to  it,  rather  than  one  which  would  render  it  illegal  and 
criminal.  Marvin  v.  Feeter,  8  Wend.  533;  Cutler  v.  Wright,  22 
N.  Y.  472;  Morrison  v.  Verdinal,  63  Hun,  63,  5  N.  Y,  Supp.  606, 
affirmed  126  N.  Y.  630,  27  N.  E.  410;  Meaker  v.  Fiero,  145  N.  Y. 
165,  170,  39  N.  E.  714;  Stillman  v.  Northrup,  10^  N.  Y.  473,  17  N.  E. 
379.  Construing  the  complaint  in  the  light  of  this  weil-established 
principle  and  independently  of  the  evidence,  it  needs  only  to  be  said 
that  it  does  not  necessarily  follow  that  the  stock  certificates  referred 
to  in  the  complaint  were  delivered  to  the  plaintiffs  pursuant  to  a 
usurious  agreement.  So  far  as  appears  from  the  complaint,  such 
stock  may  have  been  transferred  as  collateral  security  for  the  pay- 
ment of  the  note,  or  for  some  lawful  consideration  in  connection 
with  the  note  transaction ;  and  if  the  entire  transaction  set  forth  in 
the  complaint  is  equally  consistent  with  innocence  or  crime,  such 
construction  must  be  given  to  it  as  will  render  it  a  lawful  and  inno- 
cent transaction.  The  complaint  therefore  cannot  be  dismissed  be- 
cause of  the  failure  to  state  therein  a  cause  of  action. 

Considering  now  the  evidence,  I  think  it  is  of  such  a  nature  as  to 
justify  the  jury  in  finding  that  the  stock  certificates  constituted  no 
part  of  the  consideration  of  the  note.  The  jury  could  find,  as  they 
have  found,  that  the  negotiations  which  resulted  in  the  note  were 
conducted  independently  of  the  negotiations  which  resulted  in  the 
delivery  of  the  stock,  certificates ;  that  in  fact  the  latter  negotiations 
antedated  the  former  negotiations.  The  stock  in  question  was  the 
stock  of  a  corporation  in  which  the  defendants  were  substantially 
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the  only  persons  interested.  The  purpose  of  the  corporation  was 
the  construction  and  sale  of  a  patented  trap  or  device  used  in  plumb- 
ing. The  plaintiffs  were  contractors  engaged  in  the  construction  of 
buildings.  It  was  the  purpose  of  the  defendants  that  the  plaintiflFs 
should  recommend  in  their  business  the  use  of  this  patented  trap  or 
mechanical  device,  and  otherwise  exert  their  efforts  in  promoting 
the  sale  thereof  and  in  advancing  the  interests  of  the  corporation. 
The  plaintiffs  had  promised  to  do  so  before  the  loan  was  made,  and 
there  is  evidence  that  they  kept  their  promise.  This  was  a  valid 
contract,  and  constituted  a  good  consideration  for  the  delivery  of 
the  stock  certificates,  independently  of  the  note  in  question.  When 
the  loan  was  made,  and  the  note  therefor  was  delivered,  the  parties, 
although  not  lawyers,  essayed  the  duties  of  a  lawyer  in  placing  their 
transactions  in  written  form,  and  in  so  doing  they  combined  in  one 
written  instrument  what  the  jury  have  found  to  be  two  independent 
and  disconnected  transactions ;  and  it  is  because  of  their  bungling 
effort  to  perform  that  which  only  a  legal  mind  could  with  certainty 
properly  perform  that  they  have  become  involved  in  this  litigation, 
for  the  defense  seems  to  be  based  principally  on  this  abortive  writ- 
ten instrument,  conceived  and  brought  forth  by  these  men,  whose 
merits,  however  great,  do  not  exist  in  the  formulation  of  written 
legal  instruments.  This  instrument  in  question  first  recites  the  re- 
ceipt of  checks  aggregating  the  amount  of  the  promissory  note.  It 
then  contains  other  matter  not  important  to  this  discussion.  It  con- 
cludes with  an  agreement  to  issue  shares  in  the  company  in  question 
to  the  amount  of  $500  to  each  one  of  the  plaintiffs.  The  argument 
of  the  learned  counsel  for  the  defendants  is  that  the  plaintiffs  are 
confined  to  this  written  instrument,  and  that,  as  such  instrument 
shows  no  other  consideration  for  the  stock  transfer,  therefore  it  is 
to  be  conclusively  presumed  that  the  stock  and  note  were  given  for 
the  same  consideration.  The  instrument  does  not  so  state,  however. 
It  does  not  state,  it  is  true,  the  independent  consideration  which  the 
jury  have  found  existed  for  the  transfer  of  the  stock.  It  does  not 
state  any  consideration  whatever  for  the  stock  transfer.  But  it  re- 
cites in  the  first  part  thereof  that  the  checks  of  plaintiffs,  aggregat- 
ing the  amount  of  the  note,  were  received  "in  full  for  note."  The 
argument  of  the  defendants  proves  too  much,  for  if,  as  is  contended 
in  their  behalf,  we  must  confine  ourselves  to  the  instrument  itself, 
then,  such  instrument  showing  on  its  face  that  the  checks  were  "in 
full  for  note,"  it  necessarily  follows  that  the  stock  certificates  were 
not  given  "for  note."  What  has  been  heretofore  said  in  reference 
to  construing  the  complaint  in  such  a  manner  as  to  give  the  transac- 
tion therein  alleged  validity,  rather  than  to  bring  the  same  within 
the  condemnation  of  the  criminal  law,  applies  also  to  this  instrument. 
But  no  legal  principle  is  better  settled  than  that  the  actual  con- 
sideration of  a  written  instrument  may  be  shown  even  though  to 
that  extent  it  varies  the  consideration  as  expressed  in  the  writing 
itself.  And  I  think  it  was  competent  for  the  plaintiffs  to  prove 
what  the  actual  transaction  was,  and  what  was  the  real  considera- 
tion for  the  note  and  for  the  transfer  of  the  stock  in  question.  The 
fact  that  the  note  transaction  and  the  stock  transaction  were  coupled 
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in  one  instrument  is  a  circumstance  the  significance  of  which  was  for 
the  jury.  The  defendants  ask  why,  if  the  plaintiffs'  explanation  i% 
correct,  the  complaint  should  contain  any  allegation  as  to  the  stock, 
and  why  the  stock  or  its  value  should  be  material  to  the  -cause  of 
action  as  alleged  in  the  complaint.  These  are  questions  not  without 
force  as  bearing  on  the  probability  of  plaintiffs'  testimony,  but  they 
are  questions  for  the  jury,  and  not  for  the  court,  and  the  jury  is  sat- 
isfied with  the  plaintiffs'  explanation. 
Motion  for  nonsuit  denied. 


PENNACOHIO  y.  GRECX). 

(Sapreme  Ck>iirt,  Appellate  Division,  Second  Department    July  27,  1905.) 

1.  Negliqencb— Use  or  Premises— Ownebship  and  Possession— Admission  in 
Answeb. 

An  answer,  in  an  action  for  Injuries  resulting  from  defendant  negligent- 
ly allowing  a  sewer  pipe  on  his  premises  to  become  oiit  of  repair,  which 
alleges  that  "defendant  is,  and  at  all  the  times  hereinafter  mentioned  was, 
the  owner  of  the  premises  ♦  ♦  ♦  which  is,  and  at  the  said  times  herein 
mentioned  was,  in  the  possession  of  the  defendant,"  admits  an  actual  pos- 
session on  the  part  of  defendant,  together  with  the  immediate  power  to 
control  the  same;  making  it  error  to  dismiss  the  cause  for  plaintiff's  fail- 
ure to  prove  defendant's  ownership  and  possession. 

2.  Pleadings— Admissions— Conclusiveness. 

An  admission  in  a  pleading  is  conclusive,  and  evidence  showing  the  con- 
trary, though  admiltted  without  objection,  must  be  disregarded. 

[Ed.  Note. — For  cases  in  point,  see  vol.  39,  Cent  Dig.  Pleading,  %%  82, 
264,  354.] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Rosina  Pennacchio  against  Pasqualina  Greco.  From 
a  judgment  of  dismissal  at  the  close  of  the  evidence  of  plaintiff,  he 
appeals.    Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  RICH, 
and  MILLER,  JJ. 

Joseph  S.  Menline  (Albert  M.  Yuzzeline,  on  the  brief),  for  appel- 
lant. 

Herbert  J.  Hindes,  for  respondent. 

WILLARD  BARTLETT,  J.  In  this  action  the  plaintiff  seeks  to 
recover  damages  sustained  by  reason  of  the  overflow  of  sewage 
from  the  defendant's  premises  onto  the  premises  of  the  plaintiff  in 
consequence  of  a  break  in  the  defendant's  sewer  pipe,  which  the 
defendant  negligently  allowed  to  become  and  to  remain  out  of  repair. 
'At  the  close  of  the  evidence  for  the  plaintiff  a  motion  was  made 
to  dismiss  the  complaint  on  the  ground  that  theproof  failed  to  show 
any  negligence  on  the  part  of  the  defendant.  The  court  denied  the 
motion  so  far  as  it  was  based  upon  the  ground  stated,  the  learned 
trial  judge  declaring  that  he  would  leave  that  question  to  the  jury. 
Counsel  for  the  defendant  then  moved  to  dismiss  on  the  ground 
that  it  appeared  from  the  plaintiff's  own  case  that  the  premises  were 
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not  in  the  possession  of  the  defendant,  and  the  court,  remarking  that 
the  proof  was  not  very  clear  as  to  the  nature  of  the  tenancy,  finally 
dismissed  the  complaint  on  this  second  ground.  That  fact  clearly 
appears  from  the  colloquy  between  court  a&d  counsel  which  re- 
sulted in  the  dismissal.  In  throwing  the  ca&e  out  of  court  on  this 
grcnind  the  learned  trial  judge  must  inadvertently  have  overlooked 
an  admission  in  the  answer  which  distinctly  concedes  the  defend- 
ant's possession  as  well  as  ownership  of  the  premises  adjoining  the 
plaintiff's  property  from  which  the  flow  of  sewage  proceeded.  The 
second  paragraph  of  the  complaint  reads  as  follows : 

"That  the  defendant  Is,  and  at  all  the  times  hereinafter  mentioned  was,  the 
owner  of  the  premises  immediately  touching  and  adjoining  the  premises  of 
the  plaintiff,  above  mentioned,  and  which  Is  known  as  No.  31  Main  street,  in 
the  borough  of  Bro<^lyn,  city  and  state  of  New  Yorit,  and  which  is,  and  at  the 
said  times  herein  mentioned  was,  In  the  possession  of  the  defendant*' 

The  answer  expressly  admits  the  allegations  contained  in  para- 
graph second  of  the  complaint.  I  think  this  admission  fairly  im- 
ports an  actual  possession  of  the  premises  on  the  part  of  the  de- 
fendant, together  with  the  immediate  right  and  power  to  control  the 
same.  ^'A  possession  is  soraethtng  more  than  a  mere  right  or  title, 
whether  to  a  present  or  future  estate.  It  implies  a  present  right 
to  deal  with  the  property  at  pleasure,  and  to  exclude  other  persons 
from  meddling  with  it."  Sullivan  v.  Sullivan,  66  N.  Y.  37,  41,  42. 
The  fact  that  some  evidence  may  have  been  introduced  tending  to 
show  a  possession  in  some  one  else  should  not  have  been  allowed 
to  deprive  the  plaintiff  of  the  benefit  of  this  admission.  As  was  said 
in  Paige  v.  Willet,  38  N.  Y.  28,  while  the  answer  stood  upon  the 
record  the  defendant  was  not  at  liberty  to  raise  an  issue  which  he 
had  emphatically  closed.  Such  an  admission  is  "conclusive  upon 
the  parties  litigant  and  upon  the  court,  and  no  countervailing  evi- 
dence can  properly  be  received,  or,  if  it  is,  either  through  inad- 
vertence or  by  tacit  consent,  foisted  into  the  case,  it  is  entitled  to  no 
consideration."  Where  a  trial  judge,  upon  evidence  introduced 
without  objection,  has  found  facts  inconsistent  with  an  implied 
admission  in  the  answer,  overlooking  the  fact  that  such  evidence 
Tvras  not  within  any  issue  arising  upon  the  pleadings,  it  has  been 
held  that  the  evidence  should  have  been  disregarded,  and  that  a  de- 
cree founded  upon  it  will  be  reversed  on  appeal.  Thomas  v.  Austin, 
4  Barb.  265.  Many  other  decisions  might  be  cited  to  the  same  ef- 
fect. I  cannot  doubt  that  the  error  under  consideration  would  have 
been  avoided  in  the  present  case  if  the  plaintiff's  counsel  had  called 
the  attention  of  the  learned  trial  judge,  at  the  time  when  the  mo- 
tion to  dismiss  was  made,  to  the  admission  of  possession  contained 
in  the  answer.  That  admission  appears  to  have  been  overlooked  by 
counsel  as  well  as  by  the  court.  Under  these  circumstances,  while 
the  error  requires  a  reversal,  I  think  it  should  be  without  costs. 

Judgment  rever^a^  and  new  trial  panted,  wUhout  costs.    All  concur. 
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(46  Misc.  Rep.  373.) 

In  re  SCHULER'S  ESTATE. 

<8Qrpogate*8  Couzt,  New  York  County.    Febniaiyi  1905.) 

OUAEDIAN— StrnVIVIWO  MOTHBB—lKITEKEtfr  IN  PaTHIBB'S  EerTATE. 

Under  G«b.  Lffw«,  toI.  1,  pp.  1106,  VKH,  «§  51^3,  prorlding  that  a 
married  woman  is  the  joint  guardian  of  her  children  with  her  hushand, 
a  mother  who  is  the  surviving  parent  of  her  minor  children  is  not  their 
guardian  within  the  meaning  of  Code  Civ.  Proc.  S  2T46,  and  is  not  au- 
thorized to  receive  the  distributive  share  to  which  they  are  entitled  on 
an  accounting  of  the  father's  estate. 

[£d.  Note.— For  cases  in  point  see  roL  25,  Cent  Dig.  Guardian  and 
Ward,  §  4.] 

In  the  matter  of  the  estate  of  Frank  Schuler,  deceased.  On  final 
accounting.     Decree  rendered. 

John  W.  Russell,  for  petitioner. 

Leonidas  Dennis,  for  U.  S.  Fidelity  &  (^aranty  Co, 

Paul  L.  Kinnan,  special  guardian. 

FITZGERALD,  S.  Section  51  of  the  domestic  relations  law  pro- 
vides that  "a  married  woman  is  the  joint  guardian  of  her  children 
with  her  husband,  with  equal  powers,  rights  and  duties  in  regard  to 
them."  Cummings  &  Gilbert's  Gen.  Laws,  vol.  1,  pp.  1106,  1107. 
It  is  claimed  by  the  mother,  who  is  the  sux^iving  parent  of  her 
minor  children,  that  she  is,  by  virtue  of  the  provision  cited,  supple- 
mented by  those  of  sections  52  and  53  of  the  same  law,  constituted 
the  general  guardian  of  their  persons  and  estates,  and  as  such  au- 
thorized by  section  2746  of  the  Code  of  Civil  Procedure  to  receive 
the  distributive  share  to  which  they  are  entitled  on  this  accounting. 
The  sections  of  the  domestic  relations  law  mentioned,  with  certain 
exceptions  not  material  to  the  question  here  presented,  were,  in  my 
judgment,  not  meant  to  effect  a  change  in  the  previous  law  upon  the 
subject  to  which  they  relate,  but  were  intended  to  be,  and  are  in  sub- 
stance, a  re-enactment  of  section  1,  tit.  3,  c.  8,  pt.  2,  of  the  Re- 
vised Statutes  of  1829,  as  amended  by  chapter  175,  p.  303,  of  the 
Laws  of  1893,  and  of  the  provisions  of  sections  2,  3,  and  20  of  said 
title  3  of  the  Revised  Statutes.  See  notes  to  sections  51,  52,  and  53, 
Report  Comm'rs  of  Statuton^  Revision,  1896,  644,  645.  It  was  held 
in  Matter  of  the  Estate  of  Elbert  L.  Burnham,  Sum  Decs.  1896,  p. 
437,  that  the  declaration  contained  in  section  1  of  the  Revised  Stat- 
utes, as  amended  by  the  act  of  1893,  to  the  effect  that  a  married 
woman  is  the  joint  guardian  of  her  children  with  her  husband,  with 
equal  powers,  rights,  and  duties  in  regard  to  them,  did  not  by  itself, 
or  when  considered  in  connection  with  the  other  provisions  of  the 
Revised  Statues  mentioned,  constitute  such  a  guardianship  as  would 
confer  upon  either  or  both  of  the  parents  the  powers  and  duties  of 
a  general  guardian  appointed  by  will  or  deed  or  by  the  court,  or  en- 
title them  to  the  possession  or  control  of  the  property  of  their  chil- 
dren. It  follows  that  the  shares  of  the  infants  in  this  estate  cannot 
be  paid  to  their  mother,  as  she  is  not  a  person  authorized  by  section 
2746  of  the  Code  of  Civil  Procedure  to  receive  them.  Indeed,  that 
section  itself,  by  limiting  the  right  of  a  parent  to  receive  a  legacy  or 
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distributive  share  to  the  amount  of  $50,  and  in  view  of  the  character 
of  its  other  provisions,  furnishes  abundant  internal  evidence  that 
the  guardianship  therein  referred  to  is  not  such  as  is  provided  for 
in  section  51  of  the  domestic  relations  law.  Counsel  is  in  error  in 
supposing  that  a  deed  appointing  a  guardian  is  operative  in  the  life- 
time of  the  parent  executing  it.  Estate  of  Marion  McGarry,  Surr. 
Decs.  1901,  539. 

The  decree  will  direct  the  payment  of  the  infants'  shares  to  their 
guardian  to  be  appointed,  and  upon  his  giving  the  proper  security, 
and  in  default  thereof  require  the  same  to  be  deposited  with  the  city 
chamberlain. 

Decreed  accordingly. 


(40  Misc.  Kep.  878.) 

In  re  BGAN'S  WILL. 

(Snrrogate^s  CJonrt,  New  York  County.    February,  1906.) 

1.  Wills— Delusion— Evidence. 

ETldenoe  on  presentation  of  an  alleged  will  of  an  old  woman,  a  ricthn 
of  alcoholism,  reviewed,  and  Tield,  that  it  was  the  result  of  her  delusion, 
and  that  legacies  to  the  benoficlaries  thereunder  were  induced  by  her  false 
belief  as  to  the  aid  which  they  had  given  and  would  give  her  in  her  deal- 
ings with  imaginary  enemies,  which  false  belief  was  fraudulently  created 
by  the  principal  b^eflciary. 

2.  Same— Confidential  Relations. 

Where  the  clerk  of  the  lawyer  of  the  alleged  testatrix  draws  the  will  and 
is  the  principal  beneficiary,  and  stands  In  position  of  peculiar  confi- 
dence towards  the  alleged  testatrix,  he  is,  in  determining  the  question  of 
fraud  in  inducing  the  drawing  of  the  will,  to  be  treated  as  if  he  were  an 
attorney,  and  he  must  show  that  the  alleged  will  expresses  the  honest  in- 
tent of  the  alleged  testatrix. 

[Ed.  Note.— For  cases  In  point,  see  vol.  49,  Cent  Dig.  Wills,  |§  383,  39a] 

In  the  matter  of  the  estate  of  Julia  H.  Egan.  Proceedings  on  the 
probate  of  an  alleged  will.     Probate  denied. 

Norman  W.  Kerngood,  for  proponent. 
David  McClure,  for  respondent. 

THOMAS,  S.  Mrs.  Egan,  the  decedent,  died  on  April  14,  1904, 
from  cirrhosis  of  the  liver,  resulting  from  excessive  indulgence  in 
alcohol  during  many  years.  She  was  then  about  63  years  of  age. 
She  left,  her  surviving,  her  husband ;  a  nephew  she  had  cared  for 
from  childhood,  and  of  whom  she  was  very  fond,  and  whom  she  com- 
monly spoke  of  as  her  son;  a  niece,  who  was  a  favorite  of  hers; 
and  a  brother  and  a  sister  were  her  next  of  kin  and  heirs  at  law. 
She  had  had  two  sons,  who  both  died  in  1882,  being  then  about  five 
and  seven  years  of  age,  respectively,  on  the  occasion  of  a  visit 
made  by  her  with  them  to  her  old  home  in  Ireland.  The  loss  of 
these  children  affected  her  deeply,  and  it  was  her  statement  that 
she  sought  relief  from  her  grief  in  the  use  of  alcohol.  She  was  the 
owner  of  a  house  in  Thirty-Fourth  street,  in  this  city,  in  which  she 
and  her  husband  resided,  and  of  personalty  consisting  of  govern- 
ment bonds  and  deposits  in  savings  banks,  and  the  aggregate  value 
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of  her  estate  amounted  to  $56,000  or  more.  In  the  fall  of  1898  her 
husband  caused  her  arrest  for  disorderly  behavior  and  intoxication, 
and  thereupon  procured  her  to  be  examined  as  to  her  sanity  by  two 
physicians,  both  of  high  repute  as  specialists  in  mental  diseases. 
These  gentlemen  united  in  a  certificate  to  the  effect  that  she  was 
then  mentally  unsound.  Upon  this  certificate,  approved  by  a  justice 
of  the  Supreme  Court,  she  was  confined  in  an  asylum,  where  she  re- 
mained for  about  two  weeks.  Up  to  this  time  her  principal  insane 
delusion,  if  not  the  only  one,  was  that  her  husband  was  unfaithful 
to  her,  particularly  with  a  woman  of  mature  age  named  Temperton 
or  Nolan,  who  was  a  domestic  in  the  employ  of  a  family  living  on 
the  same  block  with  her,  one  member  of  which  was  an  aged  lady 
named  Cox,  and  the  house  in  which  they  resided  was  spoken  of  as 
the  "Cox  house."  She  alleged  that  her  husband  was  the  father  of  a 
child  by  this  woman,  which  child  was  cared  for  by  him  in  a  specified 
institution,  and  that  he  had  married  her.  Prior  to  her  arrest  and  im- 
prisonment she  had  repeated  this  charge  to  many  people,  and  had 
employed  detectives  to  watch  her  husband  in  order  to  obtain  evi- 
dence against  him.  One  of  these  detectives,  named  Phelan,  had 
desk  room  in  an  office  occupied  by  Mr.  Henry  W.  Leonard,  a  lawyer, 
Mr.  Harry  P.  Leonard,  his  son  and  assistant,  and  Mr.  Tyng,  another 
lawyer,  and  in  the  course  of  his  employment  as  such  detective,  and 
in  anticipation  of  the  possible  need  of  the  services  of  a  lawyer  by 
Mrs.  Egan,  he  brought  Mr.  Harry  P.  Leonard  to  her  residence  and 
made  her  acquainted  with  him. 

Quite  shortly  after  the  commitment  of  Mrs.  Egan  a  proceeding  for 
her  release  was  instituted  on  the  petition  of  Mr.  Harry  P.  Leonard, 
and  a  writ  of  habeas  corpus  was  obtained  and  served.  Mrs.  Egan's 
husband  also  commenced  a  proceeding  for  the  appointment  of  a 
committee  of  the  person  and  estate  of  his  wife  on  the  ground  of  her 
insanity,  in  which  commissioners  were  appointed  by  the  Supreme 
Court,  and  a  trial  was  had  before  such  commissioners  and  a  sheriff's 
jury,  and  the  proceedings  under  the  writ  of  habeas  corpus  were  ad- 
journed from  time  to  time  until  the  conclusion  of  that  trial.  No  final 
order  was  made  by  the  court  in  the  proceeding  for  the  appointment 
of  a  committee,  and  that  proceedin^^  was  allowed  to  drop,  probably 
because  of  the  fact  that,  while  the  jury  agreed  that  Mrs.  Egan  was 
sane,  two  of  the  commissioners  believed  her  insane,  and  the  third 
qualified  his  concurrence  in  the  conclusion  of  the  jury  in  such  a  way 
as  to  create  a  doubt  as  to  what  his  opinion  was.  The  court  then  or- 
dered the  release  of  Mrs.  Egan  in  the  habeas  corpus  proceeding,  but 
on  a  ground  not  affecting  the  merits  of  the  question  as  to  whether 
she  was  or  was  not  of  sound  mind.  In  this  litigation  Mrs.  Egan  was 
represented  by  Mr.  Tyng,  who  was  actively  assisted  by  the  two 
Leonards,  father  and  son.  After  her  release  an  action  was  com- 
menced in  her  behalf  against  the  two  physicians  who  had  certified  to 
her  insanity  and  against  the  superintendent  of  the  asylum  to  recover 
damages  for  false  imprisonment.  In  this  action  Mr.  Leonard,  the 
elder,  was  attorney  of  record.  It  was  upon  the  calendar  and  was 
brought  to  trial  in  the  early  part  of  1903,  when  it  was  dismissed  on 
the  ground  that  Mrs.  Egan  had  no  remedy  for  false  imprisonment, 
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though  she  might  have  recovered  if  sufficient  facts  existed  and  could 
be  proved  in  an  action  for  malicious  prosecution. 

Up  to  the  time  of  Mrs.  Egan's  discharge  in  habeas  corpus  proceed- 
ing, which  was  in  October,  1898,  her  on^  apparent  delusion  was  an 
ui5ounded  belief  in  the  unfaithfulness  of  her  husband  with  the 
Temperton  woman.  No  proof  that  this  belief  had  any  foundation 
in  fact  was  offered  in  that  trial,  or  upon  the  trial  before  me.  Mrs. 
Egan,  in  the  course  of  that  trial,  expressed  a  belief  that  her  husband 
was  innocent.  At  other  times  she  asserted  that  he  was  guilty,  as 
charged  by  her,  and  subsequently  she  acted  as  she  had  done  before 
her  imprisonment,  by  persistently  watching  liim,  and  having  others 
do  so,  in  her  eflforts  to  obtain  evidence  against  him,  and  by  annoying 
him  by  angry  repetitions  of  the  charges.  When  she  indulged  in 
liquor  in  great  excess,  as  she  did  frequently,  she  compelled  her 
husband  to.  leave  her  house  by  actual  violence  or  threats  of  bodily 
harm,  and  on  these  occasions  he  remained  away  until  she  recovered 
from  her  spree  and  requested  his  return,  stopping  at  a  hotel  not  far 
away  sometimes  for  weeks  at  a  time.  I  do  not  think  it  strange  that 
the  sheriff's  jury  refused  to  find  Mrs.  Egan  insane  on  proof  of  this 
one  delusion  as  to  the  infidelity  of  her  husband  with  the  Temperton 
woman.  The  detectives  employed  by  her,  or  one  of  them,  had  made 
false  reports  to  her  of  facts  alleged  to  have  been  observed  by  him 
which  might  have  been  believed  by  a  sane  person ;  and  mere  jealousy, 
though  unfounded,  is  a  frail  support  for  a  judicial  finding  of  insanity. 
But  the  subsequent  conduct  of  Mrs.  Egan  justifies  the  judgment  of 
the  physicians  who  recommended  her  confinement,  and  requires  the 
conclusion  that  in  1898  she  had  a  disease  of  the  brain,  which,  with 
her  continued  use  of  alcohol,  progressed  so  as  to  make  her  plainly 
an  insane  person  prior  to  December  16,  1902,  when  the  propounded 
paper  was  signed  by  her.  Her  delusion  of  jealousy  as  to  the  con- 
duct of  her  husband  with  the  Temperton  woman  continued  to  the 
time  of  her  death ;  but  other  delusions  became  manifest,  and  at  times 
seemed  to  be  predomihant.  Among  these  was  the  delusion  that 
the  "Cox  house"  had  been  purchased  by  her  husband,  and  that  he 
was  using  it  as  a  place  in  which  to  harbor  two  women  who  had  been 
actresses  at  Proctor's  Theater  as  his  mistresses.  There  was  abso- 
lutely no  pretense  of  plausibility  for  this  delusion,  and  its  connection 
with  the  previous  delusion  as  to  the  Temperton  woman,  who  had 
been  a  servant  in  the  same  house,  is  quite  apparent.  That  house  re- 
mained vacant  for  a  time,  and  while  it  was  so  vacant  Mrs.  Egan 
hired  a  room  in  a  house  opposite  for  the  purpose  of  watching  it. 
It  was  purchased  by  a  respectable  gentleman,  who  afterwards  re- 
sided there  with  his  wife  and  two  grown  daughters.  Mr.  Egan  was 
not  acquainted  with  the  family,  and  never  visited  there.  The  ladies 
suspected  had  never  had  any  connection  with  any  theater,  and  it  is 
not  suggested  by  any  person  that  they  did  not  live  quiet  and  blame- 
less lives.  The  house  adjoining  Mrs.  Egan's  on  the  east  is,  and  for 
many  years  past  has  been,  used  as  a  hospital  for  the  treatment  of 
diseases  of  the  throat  and  ear.  Numerous  reputable  physicians  are 
on  its  staff,  and  it  has  always  been  known  as  a  decent  and  qui^t 
^tablishment.    In  April,  1900,  there  was  a  change  of  matron  in  this 
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hospital.  Thfe  new  matron,  with  ber  httsbaiid  and  two  little  girls, 
aged  about  13  and  16  years,  respectively,  then  came  to  reside  in  the 
house.  Mrs.  £gan  was  a  stranger  to  all  of  them,  but  within  a  week 
after  they  came  there  Mrs.  Egan  caane  to  the  door  of  the  hospital 
with  a  man,  believed  to  be  one  of  hier  detectives  or  a  policeman,  and 
charged  that  the  house  was  being  kept  as  a  resort  for  lewd  persons, 
and  ^at  her  husband  had  been  It^guiled  into  it,  and  bad  been  guilty 
of  immoral  acts  with  the  two  children  of  the  matron  and  other 
women.  Thereafter,  and  so  long  as  Mrs.  Egan  was  physically  able 
to  persecute  them,  she  made  known  to  them  and  to  others  her  false 
belief  that  the  matron  and  h.er  daughters  were  leading  immoral  lives. 
A  further  delusion,  or  a  series  of  delusions,  on  the  part  of  Mrs. 
Egan  as  to  the  occupants  of  this  hospital  became  manifest  at  about 
this  time.  She  alleged  that  certain  persons,  designated  by  her  as  the 
"  Whalens"  and  the  "Duns"  and  by  other  names,  were  in  that  house 
as  a  convenient  place  from  which  to  persecute  her.  She  also  be- 
lieved that  the  house  in  her  rear,  fronting  on  Thirty-Fifth  street,  con- 
tained other  people,  who  remained  there  for  a  similar  purpose. 
These  people  had  power,  as  she  alleged,  to-  transform  themselves  in- 
to animals  or  birds,  and  they  visited  her  house  as  dogs,  or  cats,  or 
parrots,  changing  their  forms  in  her  presence.  She  believed  that 
they  stole  her  property,  and  that  they  mocked  her.  At  times  they 
were  seen  by  her  in  the  form  of  *!red  devils."  She  said  that  they  had 
wires  connected  through  the  party  wall  of  her  hottse,  and  from  the 
Thirty-Fifth  street  house,  and  that  they  could  see  her  and  hear  what 
she  said  and  what  was  said  to  her  at  all  times.  She  complained 
that  they  annoyed  her  when  she  went  to  take  a  bath,  or  when  she 
undressed  for  bed,  and  that  the  noise  of  the  "wires"  made  it  impossi- 
ble for  her  to  sleep.  She  also  thought  that  they  made  noises  all 
night  long  in  the  hospital  next  door.  As  a  protection  against  these 
"spirits,"  as  she  sometimes  called  them,  she  would  throw  water 
about  her  room  and  on  the  carpet.  She  said  that  this  would  "drown 
the  spirits."  She  also  threw  water  on  the  stoop  of  the  hospital  and 
into  the  window  of  the  front  room  of  that  house,  which  was  on  the 
same  floor  with  her  bedroom,  presumably  for  the  same  reason,  and 
greatly  to  the  annoyance  of  the  matron  of  the  hospital  and  her 
children.  Of  course,  all  of  these  things  were  purely  imaginary. 
No  one  else  saw  the  animals,  or  birds,  or  wires,  or  red  devils  that 
she  claimed  to  see,  or  heard  the  noises  which  she  thought  she  heard. 
The  persons  she  accused  of  annoying  her  did  not  live  in  the  hospital 
next  door  or  in  the  house  in  the  rear,  and  they  had  no  existence 
outside  of  her  disordered  mind.  The  evidence  demonstrated  with 
such  fullness  of  detail  that  she  entertained  these  delusions,  and  that 
she  spok«  of  them  to  many  persons,  if  not  to  every  person  she  talked 
with,  and  repeatedly,  that  I  felt  that  the  time  of  the  court  was  being 
wasted,  and  requested  that  counsel  for  the  contestant  should  not 
•call  further  witnesses  merely  for  the  purpose  of  corroboration. 

Mrs.  Egan  fancied  that  the  police  could  protect  her  from  these  an- 
noyances, and  about  October,  1902,  she  made  an  oral  complaint  to 
the  police  captain  in  the  precinct  in  which  she  resided,  and  he  or- 
dered one  cd  his  officers  to  make  an  investigation,  which  he  did. 
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making  several  visits  to  her  for  that  purpose.  On  January  22,  1903, 
she  verified  a  written  complaint,  apparently  prepared  by  a  person 
familiar  with  legal  writings,  in  which  she  gives  names  to  her  im- 
aginary tormentors,  and  asked  for  protection.  This  was  filed  with 
the  police  captain,  who  again  sent  an  officer  to  relieve  her  mind, 
though  the  fact  of  her  condition  was  then  quite  apparent  to  him 
and  to  every  sane  observer.  It  was  in  the  interval  between  the  oral 
complaint  of  October,  1902,  and  the  written  complaint  of  January, 
1903,  that  the  propounded  paper  was  executed.  From  the  time 
when  Mrs.  Bgan  was  discharged  from  imprisonment,  in  1898,  until 
a  time  in  1903,  when  her  increasing  infirmities  and  physical  weak- 
ness made  it  difficult  for  her  to  be  about,  she  was  a  frequent  visitor 
at  the  office  of  the  Leonards.  She  expressed  to  various  people  her 
confidence  that  they  could  and  would  relieve  her  from  the  troubles 
with  the  Whalens  and  others.  She  was  sometimes  dissatisfied  with 
their  tardiness,  and  as  to  the  lack  of  results  from  their  interference ; 
but  her  visits  continued,  nevertheless,  and  she  became  a  familiar 
figure  in  their  office.  Harry  Leonard  called  upon  her  at  her  house 
at  least  once,  and  in  October,  1902,  or  about  that  time,  and  within  a 
month  or  two  before  the  date  of  the  propounded  paper,  she  visited 
him  and  his  wife  at  their  country  residence  on  or  near  the  Palisades, 
in  New  Jersey,  remaining  for  two  nights.  In  my  opinion,  Mrs. 
Egan  was,  on  December  16,  1902,  hopelessly  insane,  and  her  de- 
lusions were  then  so  fixed  and  her  condition  was  then  so  chronic  that 
she  had  no  lucid  intervals  during  which  these  delusions  were  not 
the  controlling  influences  in  her  mind. 

An  examination  of  the  provisions  of  the  propounded  paper  will 
disclose  the  fact  that  they  were  the  direct  results  of  her  delusions. 
Her  husband's  conduct  towards  her  was  shown  to  have  been  most 
kind,  and  she  declared  her  fondness  for  him  to  numerous  persons 
and  at  various  times.  Her  sole  provision  for  him  was  a  legacy  of 
$5.  Her  adopted  son,  for  whom  she  always  evidenced  the  greatest 
affection  until  towards  the  last,  she  complained  that  he  did  not 
sympathize  fully  enough  with  her  imaginary  troubles  and  "sided 
with  Mr.  Egan,"  is  given  $6,000.  To  her  "loving  niece,"  to  whom 
she  declares  herself  indebted  for  kindness  and  sympathy,  she  gives 
$5,000  and  some  furniture  and  jewelry.  To  her  brother  and  sister 
she  gives  $1,000  each,  and  she  gives  legacies  to  her  pastor  and  for 
charitable  and  religious  purposes  amounting  to  $5,000.  The  total 
amount  of  these  legacies  is  about  $14,000.  Of  the  entire  balance  of 
her  estate,  amounting  to  between  $42,000  and  $60,000,  she  gives 
$5,000  each  to  Mr.  Tyng  and  the  elder  Mr.  Leonard,  and  the  re- 
mainder to  Mr.  Harry  P.  Leonard  and  his  wife.  As  a  reason  for  be- 
stowing these  large  gifts  upon  her  attorneys  she  describes  Mr. 
Henry  W.  Leonard  as  one  "to  whom  I  am  indebted  for  my  freedom, 
and  who  has  guided  my  interests  during  the  past  several  years  to 
my  great  advantage" ;  and  she  says  of  Harry  P.  Leonard  that  he  is 
"the  son  of  my  faithful  attorney,  Henry  W.  Leonard,"  and  that  the 
provisions  for  him  are  "in  appreciation  of  his  faithful  and  zealous 
labor  in  my  behalf  during  the  past  several  years,  and  during  which 
time  he  has  been  like  a  son  to  me."    As  a  matter  of  fact  the  only 
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"affairs"  which  Mrs.  Egan  had  during  all  of  the  time  of  her  ac- 
quaintance with  these  gentlemen  were  the  litigations  already  re- 
ferred to  and  the  withdrawal  from  savings  banks  of  some  thousands 
of  dollars,  which  she  gave  to  them  as  payment  therefor,  and  her 
troubles  concerning  her  jealousy  of  her  husband  and  with  the  im- 
aginary Whalens  and  the  Duns  and  their  spirit  confederates.  The 
"faithful  and  zealous  labors"  of  Harry  P.  Leonard  had  no  object  up- 
on which  they  could  have  been  expended  during  the  several  years 
preceding  the  date  of  the  will,  except  in  sympathizing  with  her  con- 
cerning her  delusions.  The  nature  and  extent  of  his  social  relations 
with  her  during  that  period  have  already  been  fully  recited. 

These  delusions  were,  therefore,  the  very  foundation  of  all  of  the 
relations  between  Mrs.  Egan  and  the  Leonards.  It  was  in  a  litiga- 
tion concerning  those  delusions,  and  as  to  whether  they  were  de- 
lusions or  not,  and  in  advising  her  concerning  those  delusions,  and 
in  sympathizing  with  her  concerning  them,  that  all  of  their  services, 
real  or  pretended,  were  rendered.  Their  attitude  towards  her  fan- 
cies were  sympathetic.  It  was  a  part  of  her  delusion  that  they 
could  and  would  protect  her  from  persecutors,  the  very  existence  of 
which  was  denied  by  her  husband  and  every  one  of  her  intimate 
friends.  All  of  the  legacies  to  Mr.  Tyng  and  to  the  elder  Mr.  Leon- 
ard and  to  Harry  P.  Leonard  were  induced  bv  the  delusion  and 
false  belief  that  they,  and  particularly  Harry  Leonard,  had  rendered 
her  aid  and  assistance  in  her  imaginary  troubles,  which  was  a  part 
and  portion  of  her  insanity.  I  am  also  of  opinion  that  this  false 
belief  of  Mrs.  Egan  in  the  aid  which  Harry  P.  Leonard  and  the  law- 
yers named  as  beneficiaries  in  the  propounded  paper  had  given  her 
and  would  give  her  in  her  dealings  with  the  imaginary  Whalens  and 
others  was  fraudulently  created  or  fostered  by  Harry  P.  Leonard 
in  order  to  obtain  the  execution  of  the  propounded  paper,  and  that 
this  amounted  to  such  fraud  and  undue  influence  as  requires  that 
probate  be  refused  to  it. 

There  is  another  ground  upon  which  probate  must  be  refused  to 
the  paper.  Harry  P.  Leonard,  the  main  beneficiary,  stood  in  a  posi- 
tion of  peculiar  confidence  towards  Mrs.  Egan.  Though  not  a  law- 
yer, he  was  the  clerk  and  assistant  of  her  attorney.  His  relations 
with  her  were  those  of  an  attorney,  and  concerned  legal  matters, 
and  for  all  of  the  purposes  of  the  dealings  between  him  and  her  and 
the  rules  of  good  faith  and  the  presumptions  of  fraud  from  transac- 
tions in  which  he  received  benefits  at  her  hands  he  is  to  be  treated 
as  if  he  were  an  attorney.  Nesbit  v.  Lockman,  34  N.  Y.  167 ;  Poil- 
Ion  V.  Martin,  1  Sandf.  Ch.  569 ;  Hobday  v.  Peters,  28  Beav.  349 ; 
Nesbit  V.  Berridge,  32  Id.  292. 

So  far  as  the  legacies  to  the  other  attorneys  were  concerned,  he 
represented  them.  He  drew  the  will,  and  she  had  no  independent 
advice.  He  was  present  when  the  will  was  executed,  though  he  may 
have  retired  into  the  adjoining  room  for  a  few  minutes.  She  was, 
upon  any  theory  of  the  facts,  a  poor  demented  old  woman,  with  an 
exceedingly  feeble  mind,  even  if  any  mind  remained.  The  paper 
disposes  of  the  larger  part  of  her  estate  to  persons  not  natural  ob- 
jects of  her  bounty.    Using  the  language  of  the  Court  of  Appeals  in 
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Matter  of  Smith,  96  N.  Y.  516,  523,  takinp^  all  of  the  circamstances 
together  "a  case  was  made  which  required  explana/tion,  and  which 
imposed  upon  the  proponent  the  burden  of  satisfyinjjf  the  court  that 
the  win  was  the  free,  untrammeled,  and  intelligent  expressfon  of  the 
wishes  and  intentions  of  the  testatrix."  See,  also,  Matter  of  Rinte- 
len,  77  App.  Div.  142,  78  N.  Y.  Supp.  109»,  affirming  37  Misc.  Rep.  462, 
75  N.  Y.  Supp.  936.  This  burden  has  not  been  borne  by  the  proponent. 
There  is  not  a  scintilla  of  evidence  in  the  case,  outside  of  the  paper 
signed  by  Mrs.  Egan,  that  she  desired  to  make  any  legacy  to  cither 
of  the  two  lawyers,  or  that  she  desired  to  girve  any  part  of  her  estate 
to  Harry  P.  Leonard's  wife,  or  that  she  desired  to  make  him  the 
principal  object  of  her  bounty,  or  that  she  knew  that  such  provisions 
were  in  the  paper  when  she  signed  it,  or  that  she  learned  of  that  fact 
at  any  time  afterward.  The  only  evidence  as  to  the  preparation  of 
the  paper  was  that  of  Mr.  Alfred  Lehman,  who,  as  representing  the 
American  Bankers'  Protective  Association,  occupied  a  desk  near 
that  of  Harry  P.  Leonard,  and  says  that  he  heard  Mrs.  Egan  ask 
Harry  P.  Leonard  to  draw  her  will,  and  thereafter  saw  her  and  him 
in  whispered  conversation,  Mr.  Leonard  making  occasional  memo- 
randa. This  was  on  Saturday,  and  three  day^  later,  and  on  Tues- 
day, he  says  he  saw  Harry  P.  Leonard  take  a  typewritten  paper  out 
of  his  desk  and  hand  it  to  Mrs.  Egan.  Tliey  stood  together,  and 
spoke  in  low  tones,  but  he  says  he  heard  Mrs.  Egan  read  the  paper, 
and  professes  to  remember,  two  years  thereafter,  enough  of  the  con- 
tents of  the  paper  thus  read,  so  as  to  show  that  the  reading  was  not 
for  his  ears,  as  to  identify  it  with  the  propounded  paper,  which  was 
then  executed  as  a  will.  He  tells  us  with  particularity  the  parts  of 
the  paper  which  he  heard  read,  and  did  not  hear  anything  about  any 
legacy  to  Mr.  Tyng  or  to  either  of  the  Leonards.  Assuming  his  tes- 
timony to  be  sufficiently  credible  to  require  me  to  base  a  finding  up- 
on it,  does  not  establish  that  Mrs.  Egan  knew  that  the  paper  con- 
tained the  provisions  that  are  found  in  it.  Mr.  Phelan,  the  ex-detec- 
tive, states  that  shortly  after  Christmas,  1902,  Mrs.  Egan  said  that 
she  had  made  Harry  Leonard  a  Christmas  present  in  her  will.  This 
witness  was  so  impeached  that  I  do  not  hesitate  to  refuse  to  believe 
him ;  but  his  testimony,  if  believed,  does  not  require  a  conclusion 
that  Mrs.  Egan  knew  the  size  of  the  gift  she  was  making.  Apart 
from  what  these  witnesses  swore  to,  the  record  is  absolutely  barren 
of  any  evidence  that  Mrs.  Egan  knew  what  was  in  the  paper. 

The  paper  was  executed  with  three  witnesses — one  a  person  hav- 
ing desk  room  in  the  office,  and  two  who  were  clients  and  friends  of 
the  Leonards.  Two  of  these  witnesses  were  examined,  and  neither 
of  them  claimed  such  an  acquaintance  with  Mrs*  Egan  as  would 
make  his  evidence  valuable  on  the  question  of  her  mental  condition. 
The  third  witness,  a  physician,  who  had  the  appearance  of  being  a 
man  of  unusual  intelligence,  failed  to  obey  a  subpoena  requiring 
his  attendance,  and  when  brought  into  court  by  the  sheriff  on  an  at- 
tachment asserted  that  his  mind  was  a  complete  blank  on  every 
subject  concerning  Mrs.  Egan  or  the  execution  of  the  paper,  and  re- 
fused to  remember  anything  whatever.  Not  one  of  the  witnesses 
knew  anything  about  the  contents  of  the  paper,  and  they  none  of 
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them  had  any  idea  of  the  amotint  mvolved  in  a  transaction,  which 
they  appear  to  have  regarded  as  something  in  the  nature  of  a  joke. 
Assuming  that  Mrs.  Egan  had  possession  of  the  paper  after  it  was 
executed,  there  is  no  evidence  that  she  ever  read  it  and  understood 
its  force  and  effect.  No  witness  has  testified  to  any  declaration  of 
Mrs.  Egan  of  an  intention  to  make  such  testamentary  dispositions. 

Entertaining  the  views  I  do  with  regard  to  the  propounded  paper^ 
I  regard  it  as  entirely  creditable  to  Mr.  Tyng  that,  with  full  knowl- 
edge of  it,  and  of  the  benefit  which  would  accrue  to  him  by  its  being 
admitted  to  probate,  he  has  refrained  from  taking  any  part  in  the 
proceeding. 

The  propounded  paper  will  be  refused  probate.  Tax  costs  and 
settle  findings  and  decree  on  notice. 

Probate  refused. 


(46  Mfsc.  Rep.  386w) 

In  re  McCORMICK. 

(Surrogate's  Court*  Eensselaer  County.    February,  1905.) 

1.  BXZCUTOBS  ▲so  ADlRRiemATOBA— OoifxiBSiaank 

Under  Code  Civ.  Proc.  §  2730,  providii^  for  the  appottU»ment  of  com- 
pensatlon  where  there  shall  be  more  than  one  executor  or  administrator, 
according  to  the  services  rendered,  the  number  of  executors  or  administra- 
tors to  whom  commisfrlons  can  be  allowed  is  measured  by  the  number 
In  office  at  tbe  time  of  awarding  suelL  coomilMiODa,  and  not  by  the  num- 
ber who  may  have  aeted  at  some  time,  and  for  one  reason  or  another 
have  oeased  to  be  executors  or  administrators  at  the  time  of  the  judicial 
settlement. 

2.  Same— DicEASED  Coexecutob— Allowance. 

The  executor  of  a  deceased  coexecutor,  on  the  settlement  of  the  ac- 
counts of  a  sole  surviving  executor,  is  not  before  the  c&mt  in  his  ofl&cial 
capacity;  and  any  allowance  to  be  made  to  Mm  rests  in  the  sound  dis- 
cretion of  the  surrogate,  and  is  not  measured  lay  Code  Civ.  Proc.  §  2730^ 
relating  to  the  compensation  of  executors. 

3.  SaMX— SUXVIVING  EXECUTOB. 

Where  three  executors  were  named  In  a  wHl,  and  only  two  qualified, 
and  one  died  after  serving  for  nine  months,  and  before  the  settlement  of 
the  surviving  executor's  accounts,  and  no  accounting  was  made  by  the 
executor  of  the  deceased  executor,  and  the  estate  exceeded  $100,000,  per- 
sonal property,  over  all  debts,  only  one  full  commission  can  be  allowed 
to  the  accounting  executor  for  receiving  the  principal  of  the  estate,  and 
for  turning  it  over  to  himself  in  the  form  of  the  investments  in  which 
he  received  it. 

4.  Save— Deceased  Executor— Allowance. 

Where  one  of  two  executors  died  nine  months  after  anointment,  in 
determining  the  compensation  to  be  allowed  him,  whatever  portion  of  the 
estate  which  came  into  his  hands  which  would  have  been  turned  over  to 
legatees,  or  on  the  final  accounting  of  the  surviving  executor  turned  over 
in  kind  to  the  trustee  authorized  to  receive  It  tmder  the  will,  should  be 
Included,  with  the  amount  realised  in  cash  up  to  the  time  of  the  death 
of  the  coexecut(Nr,  in  computing  conuulssions  at  one-half  rate  tar  receiv- 
ing, where  the  terms  of  the  will  and  consent  of  the  parties  render  the 
conversion  of  the  propert\^  into  cash  unnecessary,  and  commissions  also 
on  cash  paid  out  during  the  life  of  the  deceased  coexecutor. 

5.  Will— Construction— Division  or  Residuary  EIstate. 

Testator  gave  bis  residuary  estate  in  trust  to  be  divided  into  as  many 
separate  eQtial  parts  as  the  testator  left  surviving  grandchUdren*  svch 
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parts  to  be  paid  oyer  to  each  grandchild  as  he  became  of  age.  Held 
that,  on  Judicial  settlement  of  the  accounts  of  the  suryiying  executor,  the 
trustee  and  the  residuary  legatees  are  entitled  to  haye  the  residuary  es- 
tate diylded  into  as  many  parts  as  there  are  grandchildren,  by  the  trustee 
selected  by  the  testator,  and  the  executor  will  be  directed  to  turn  oyer 
the  whole  of  the  estate  for  the  purposes  of  the  trust;  the  shares  of  the 
adult  grandchildren  being  payable  after  the  diyision. 

In  the  matter  of  the  judicial  settlement  of  the  accounts  of  John  J. 
McCormick,  surviving  executor  of  William  Kennedy.  Decree  ren- 
dered. 

Edward  Murphy,  2d,  for  surviving  executor,  John  J.  McCormick. 

H.  D.  Bailey,  for  executors  of  William  Shaw,  a  deceased  executor. 

William  J.  Roche,  special  guardian. 

HEATON,  S.  Judicial  settlement  of  the  accounts  of  John  J.  Mc- 
Cormick as  surviving  executor  of  the  will  of  William  Kennedy,  de- 
ceased. Two  questions  arise:  First,  how  much  commission  shall  be 
allowed  McCormick,  and  what,  if  any,  commission  shall  be  allowed  the 
representatives  of  the  deceased  executor,  Shaw?  And  second,  to 
whom  shall  the  accounting  executor  pay  two  one-quarter  parts  of  the 
residuary  estate — ^to  himself  as  trustee,  or  to  the  beneficiaries  of  the 
trusts  who  are  now  of  legal  age? 

The  value  of  the  personal  estate  of  decedent  amounts  to  more  than 
$100,000  over  all  his  debts,  and  the  testator  named  three  executors  in 
his  will,  two  of  whom  qualified  and  entered  upon  the  discharge  of  their 
duties.  Therefore  section  2730  of  the  Code  applies,  wherein  it  directs 
the  surrogate  in  such  a  case  to  allow  to  each  executor  the  full  compen- 
sation on  principal  and  income  allowed  by  such  section  to  a  sole  ex- 
ecutor, and  to  apportion  the  same  among  them  according  to  the  services 
rendered  by  them  respectively.  One  of  the  two  executors  who  qual- 
ified served  nine  months  and  died.  His  executors  are  parties  to  this 
accounting,  and  claim  that  there  should  be  allowed  two  full  commis- 
sions from  this  estate— one  to  the  surviving  executor,  and  another 
for  the  benefit  of  the  deceased  executor's  estate  and  the  surviving 
executor — and,  to  obviate  the  necessity  for  apportionment  according 
to  the  services  rendered,  Mr.  McCormick  and  the  executors  of  Wil- 
Uam  Shaw  have  agreed  that  the  amount  of  such  second  full  commis- 
sion shall  be  apportioned  as  follows:  $3,035  to  Mr.  Shaw's  estate, 
and  the  balance  to  Mr.  McCormick.  The  estate  of  Mr.  Kennedy  was 
well  invested,  and  during  the  nine  months  before  the  death  of  Mr. 
Shaw  only  $14,205.62  cash  had  been  realized  from  the  assets,  and  but 
$10,732.93  had  been  paid  out.  Mr.  McCormick  during  the  life  of  the 
testator  had  been  his  clerk,  bookkeeper,  and  confidential  man.  Mr. 
Shaw  had  been  testator's  attorney.  As  executors,  both  men  up  to 
the  death  of  Mr.  Shaw  took  active  part  in  the  management  of  the 
estate  in  their  respective  capacities  above  referred  to. 

The  precise  question  raised  seems  never  to  have  been  determined 
by  the  Court  of  Appeals,  and,  it  is  claimed,  has  never  been  fully  con- 
sidered by  the  Appellate  Division.  In  none  of  the  cases  does  there 
seem  to  be  a  full  and  satisfactory  discussion  of  the  subject. 

In  construing  section  2730,  the  question  arises  whether  the  Legisla- 
ture intended  to  compensate  the  faithful  and  active  man  with  more 
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than  his  quota  of  commissions  where  his  associate  for  any  cause  left 
upon  him  the  greater  part  of  the  work,  and  the  further  question  as  to 
the  effect  of  a  resignation,  removal,  or  death  of  a  coexecutor  upon  the 
amount  of  commissions  to  be  awarded  and  apportioned. 

Before  the  act  of  1849  the  Revised  Statutes  gave  the  compensation 
to  the  executors  in  general  terms,  without  providing  for  any  appor- 
tionment among  them  upon  equitable  principles,  and  it  was  therefore 
held  that  each  executor  was  entitled  to  an  equal  share  of  the  commis- 
sions, no  matter  how  much  or  how  little  of  the  work  he  had  performed. 
White  V.  Bullock,  15  How.  Prac.  102.  By  the  act  of  1849  (page  218, 
c.  160),  in  all  cases  where  there  was  more  than  one  executor  the  com- 
mission was  apportioned  among  them  according  to  the  services  ren- 
dered by  them  respectively.  This  act  introduced  the  principle  of  ap- 
portionment, and  the  gross  amount  of  commissions  was  to  be  divided 
among  the  executors  according  to  their  labor  and  deserts.  But  the 
increase  of  wealth  and  the  great  responsibility  of  administering  large 
estates  later  brought  a  new  element  into  the  question  of  commissions. 
Persons  of  means  and  of  experience  in  business  affairs  avoided  and 
renounced  the  care  of  estates,  and  it  was  to  meet  this  difficulty  that 
the  Legislature  in  1863  (page  606,  c,  362)  determined  to  give  full  com- 
missions to  more  than  one  executor  who  should  undertake  an  estate 
amounting  to  $100,000  and  upwards,  and  in  that  act  this  language  was 
used: 

"Each  and  every  of  such  executors  or  administrators  shall  be  entitled  to  and 
shall  be  allowed  the  full  amount  of  compensation  to  which  he  would  have  been 
entitled  if  he  had  been  sole  executor  or  administrator ;  provided,  however,  that 
the  whole  amount  of  the  compensation  of  such  executors  or  administrators 
shall  not  exceed  what  would  be  paid  to  three  executors  or  administrators." 

Under  this  act  it  was  held  that  there  could  be  no  apportionment 
where  two  executors  qualified  in  an  estate  of  over  $100,000,  but  that 
each  must  be  allowed  a  full  commission,  although  the  second  executor 
did  not  qualify  until  near  the  close  of  the  administration,  and  did  noth- 
ing but  sign  three  deeds  of  real  estate.  Matter  of  Van  Nest,  1  Tudc. 
130. 

When  chapter  18  of  the  Code  of  Civil  Procedure  was  adopted,  in 
1880,  the  principle  of  equal  division,  and  not  apportionment,  in  estates 
of  more  than  $100,000,  was  continued  as  found  in  section  2736.  We 
had  this  condition,  then,  at  that  time :  In  estates  of  less  than  $100,000 
personal,  one  commission  was  allowed,  and  the  surrogate  was  directed 
to  apportion  it,  where  there  was  more  than  one  executor  or  adminis- 
trator, amonff  them  "according  to  the  services  rendered  by  them  re- 
spectively" ;  but,  in  estates  of  more  than  $100,000  personal,  each  execu- 
tor or  administrator,  not  exceeding  three,  was  allowed  a  full  commis- 
sion, and,  if  there  were  more  than  three,  then  the  commissions  to  which 
three  would  be  entitled  must  be  divided  among  them  equally.  The 
result  was  that  the  active,  working  executor  or  administrator,  who  bore 
the  burden  and  heat  of  the  day,  received  his  full  commission,  and  no 
more,  while  the  second  and  third  executor  or  administrator  received 
the  same  pay,  although  he  quit  at  the  end  of  the  first  hour,  or  began 
work  at  the  eleventh  hour.  This  principle  was  established  at  a  very 
early  day.     St.  Matthew,  xx,  9. 

94  N.T.S.-68  ^  g.  .^^^  ^^  CriOOgle 
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Chapter  685,  p.  718,  of  the  Laws  of  1881,  amended  section  2736 
by  extending  tihe  principle  of  apportionment,  which  theretofore  had 
been  applied  only  to  estates  of  less  than  $100,000,  so  that  where 
there  were  more  than  three  executors  or  administrators  the  com- 
pensation to  which  three  would  be  entitled  should  be  apportioned 
among  them  according  to  the  services  rendered  by  them,  respect- 
ively, instead  of  being  divided  among  them  equally.  It  also  added 
this  sentence,  '^A  like  apportionment  shall  be  made  in  ail  cases 
where  there  shall  be  more  than  one  executor  or  administrator," 
thus  changing  the  rule  in  such  a  case  from  an  equal  division  to  an 
apportionment  according  to  services  rendered.  The  same  provisions 
are  now  retained  in  section  &730  of  the  Code.  It  was  well  settled  in 
this  class  of  cases,  prior  to  the  extension  of  the  apportionment  rule 
in  1881,  that  one  of  two  executors  who  did  most  of  the  work  got 
no  more  than  his  one  full  commission,  and  that  the  second  executor, 
who  did  little  work,  also  got  one  full  commission.  When  the  Legis- 
lature contemplated  a  change  in  1881,  it  could  have  made  that 
change  upon  either  of  two  theories :  It  might  have  been  reasoned 
that  in  an  estate  of  more  than  $100,000,  where  one  executor  was  ap- 
pointed and  he  accepted,  he  agreed  to  do  the  whole  work  for  one 
full  commission,  and  that  the  naming  of  two  executors  by  the  tes- 
tator ought  not  to  give  either  the  right  to  more  fees  for  doing  part 
of  the  work  than  he  would  have  had,  as  a  sole  executor,  for  doing 
it  all.  Therefore,  if  the  surrogate  should  determine  that  the  exec- 
utors had  not  borne  the  burden  equally,  so  that  each  was  entitled 
to  receive  a  full  coiriqiission,  he  oup^ht  to  be  directed  to  allow  the 
one  who  had  done  the  greater  portion  of  the  work  a  full  coffimisr 
sion,  but  no  more,  and  that  as  between  the  estate  and  the  other 
executor  the  surrogate  should  determine  what  part  of  the  second 
commission  the  other  executor  had  earned,  and  direct  payment  ac- 
cordingly. By  this  rule,  if  the  estate  had  the  benefit  of  full  serv- 
ices from  each  of  the  executors,  it  would  pay  each  full  fees ;  but, 
if  any  executor  failed  to  give  the  estate  the  benefit  of  his  full  share 
of  service,  the  estate  would  pay  him  only  for  such  service  as  he  had 
rendered  to  it.  Or  the  Legislature  might  have  proceeded  upon  the 
second  theory — that  the  law  as  it  then  stood,  and  as  it  had  been 
settled,  required  the  estate  to  pay  as  many  full  commissions  as  there 
were  executors,  not  exceeding  three,  and  required  such  commis- 
sions to  be  divided  equally  between  or  among  such  executors,  with- 
out regard  to  the  amount  of  services  performed  by  them  respectively ; 
that  the  only  injustice  to  be  remedied  was  found  in  the  requirement 
for  an  equal  division  of  the  gross  amount  of  fees,  without  regard  to 
the  services  rendered  by  each;  that  the  testator  was  supposed  to 
know  the  law,  and  that  when  he  named  two  or  three  executors  he 
apportioned  a  definite  part  of  his  estate,  namely,  the  gross  amount 
of  two  or  three  commissions,  to  pay  for  the  necessary  services  of 
executors;  and  that  the  only  change  in  the  existing  law  which  was 
needed  was  such  a  one  as  would  adjust  the  equities  between  the 
executors  themselves,  so  that  the  one  who  did  the  most  work  would 
receive  the  most  of  the  gross  fees  to  be  devoted  to  paying  for 
that  work,  and  so  that  the  one  who  did  but  little  of  it  should  not  be 
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overpaid  at  the  expense  of  his  coexecutor,  who  had  done  more  than 
his  proportionate  share.  Now  which  of  these  theories  did  the  Leg- 
islature attempt  to  express  when  it  made  the  amendment  of  1881  ? 

Before  the  amendment  of  1881  the  estate  was  taxed  with  two  or 
three  full  commissions  payable  to  the  two  or  three  executors  with- 
out regard  to  the  quantity  of  their  services,  and  there  is  no  indica- 
tion that  the  amendment  was  intended  to  relieve  the  estate  from 
paying  the  two  or  three  full  commissions,  but  rather  that  the  Legis- 
lature sought  to  make  a  more  equitable  rule  as  between  the  execu- 
tors themselves,  so  that,  instead  of  an  equal  division  of  the  two  or 
three  full  commissions,  there  might  be  allowed  to  the  executor  who 
did  the  most  work  the  greater  part  of  the  fees  allowed  for  doing 
that  work,  and  so  that  the  man  who  did  not  do  his  proportionate 
part  of  the  work  could  not  demand  an  equal  division  of  the  fees. 
The  cases  where  this  section  of  the  Code  has  been  construed  show 
that  it  has  been  uniformly  held  that  the  active  executor  was  entitled 
to  a  portion  of  the  unearned  fees  of  his  coexecutors  in  addition  to 
his  full  commissions,  and  that  the  two  or  three  commissions  are 
considered  and  treated  as  a  gross  sum  applicable  to  the  payment  of 
all  executorial  service.    Such  cases  are  as  follows : 

In  Matter  of  Buchanan,  5  N.  Y.  St.  Rep.  351,  there  were  three 
executors,  who  performed  unequal  services,  and  three  full  commis- 
sions were  divided  in  the  proportion  of  three-twelfths,  four-twelfths 
and  five-twelfths ;  thus  g^iving  the  most  active  executor  more  than 
the  amount  of  one  commission. 

"The  three  representatives  are  entitled  to  compensation  equal  to 
three  times  the  amount  of  full  commission  to  one  executor,  to  be 
apportioned  in  proportion  to  services  rendered  and  responsibility 
borne."     Matter  of  Franklin,  26  Misc.  Rep.  107,  56  N.  Y.  Supp.  858, 

In  Matter  of  Delaplaine,  45  Hun,  225,  it  was  said,  "By  section  2736 
of  the  Code  of  Civil  Procedure,  the  executorial  service  that  may  be 
rendered  in  the  administration  of  this  estate  *  *  *  will  be 
compensated  by  two  full  commissions ;"  and  the  court  held  that  one 
executor  would  not  be  allowed  to  exclude  his  coexecutor  from  per- 
forming his  part  of  the  services,  since  by  so  doing  he  would  prac- 
tically secure  to  himself,  besides  the  compensation  that  he  would 
have  been  entitled  to  claim  if  the  testator  had  named  him  as  sole 
executor,  a  like  compensation  for  excluding  his  coexecutor  from 
sharing  in  the  administration. 

In  Matter  of  Kenworthy,  63  Hun,  165,  17  N.  Y.  Supp.  655,  there 
were  three  executors,  and  only  two  commissions  were  allowed  by  the 
surrogate.  The  executrix,  having  received  and  disbursed  only  a  smalT 
amount  of  money,  was  held  not  to  be  entitled  to  any  commissions.  The 
General  Term  said : 

•♦Section  2736  of  the  Code  provides  that  •  •  •  each  executor,  not  ex- 
ceeding three,  is  entitled  to  full  compensation,  unless  the  court  shall  appor- 
tion the  aggregate  according  to  the  services  rendered.  I  do  not  understand 
that  the  power  to  apportion  includes  the  power  totally  to  abate  any  executor's 
compensation.  •  •  •  There  seems  to  have  been  no  occasion  to  apportion 
the  aggregate  In  this  case;  at  least,  no  such  thing  was  done,  and  nobody  com- 
plained on  that  account.  •  •  *  The  statute,  as  applied  to  this  case,  says 
that  she  was  entitled  to  full  compensation,  because  there  was  nothing  taken< 
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from  her  compensation,  or  any  apportionment  Here,  aa  already  observed,  the 
statute  is  peremptory,  and  gave  the  executrix  full  commissions,  because  nothing 
was  taken  from  her  commissions  by  apportionment" 

In  Matter  of  Meyer,  95  App.  Div.  443-453,  88  N.  Y.  Supp.  798,  the  * 
fourth  executor  did  little  work,  went  to  Europe,  and  was  there  at 
the  time  of  the  final  judicial  settlement.  Two  full  commissions  were 
allowed  the  two  active  executors,  one-half  of  the  third  conunissions 
was  allowed  the  third  executor,  and  the  remaining  one-half  was  allowed 
the  absent  executor. 

It  will  be  observed  that  up  to  this  point  this  section  has  been  con- 
sidered only  with  reference  to  its  application  in  the  case  of  a  com- 
pleted judicial  settlement  where  the  executorial  services  had  been  fully 
performed,  all  of  the  executors  having  survived  the  settlement;  and 
the  conclusion  must  be  reached  that  in  such  a  case  as  many  full  com- 
missions must  be  allowed  and  apportioned  as  there  are  executors  or 
administrators,  not  exceeding  three.  From  these  cases,  therefore, 
there  seems  to  be  no  doubt  about  the  proposition  that  if  Mr.  Shaw  had 
gone  to  Europe  after  serving  nine  months,  and  had  taken  no  part  in 
the  management  of  the  estate  from  that  time,  but  had  survived  this 
accounting,  it  would  now  be  the  duty  of  the  surrogate  to  allow  from 
the  estate  two  full  commissions,  and  to  apportion  one  of  them  between 
Mr.  Shaw  and  Mr.  McCormick  according  to  the  services  rendered  by 
them,  respectively.  Does  the  fact  that  Mr.  Shaw,  instead  of  going  to 
Europe,  died  nine  months  after  entering  upon  the  performance  of  his 
duties,  require  the  application  of  a  different  rule?  In  either  case  the 
duty  would  devolve  upon  McCormick  of  completing  the  settlement  of 
the  estate  as  sole  acting  executor.  With  Mr.  Shaw  alive  and  refusing  to 
act  after  serving  nine  months,  McCormick  would  get  additional  com- 
pensation. With  Mr.  Shaw  dead  at  the  end  of  nine  months,  if  the 
same  rule  was  not  applied,  McCormick  would  get  no  additional  com- 
pensation. But  suppose  Mr.  Shaw  had  resigned  or  been  removed  at 
the  end  of  nine  months'  service?  Let  us  consider  the  cases  dealing 
with  those  conditions : 

In  Matter  of  Hayden,  54  Hun,  197,  7  N.  Y.  Supp.  313,  affirmed 
without  opinion  125  N.  Y.  776,  27  N.  E.  409,  the  executors  were  ac- 
counting on  their  application  for  leave  to  resign.  The  estate  was  over 
$100,000,  and  there  were  three  executors,  and  one  had  done  all  the 
work.  He  asked  for  three  full  commissions  on  the  uninventoried  value 
of  the  body  of  the  estate  not  expended,  and  upon  that  portion  received 
and  paid  out.  The  court  held  that  the  executors,  having  resigned  be- 
fore completing  their  duties,  were  not  entitled  to  commissions  on  the 
body  of  the  estate.  As  to  three  full  commissions  on  the  amount  re- 
ceived and  paid  out,  the  court  said : 

"Section  2736  of  the  Code  of  Civil  Procedure  provides  for  commissions  where 
the  trusts  have  been  fully  administered.  It  evidently  has  no  application  to  a 
case  where  the  trust  is  not  executed,  and  the  executors  resign  before  their 
duties  are  finished.  In  such  a  case  we  think  no  executor  has  the  right  to 
claim,  either  for  himself  or  for  his  associate  executor,  the  three  commissions 
allowed  by  the  section." 

One  full  commission  was  allowed  on  the  amount  received  and  paid 
out 


Digitized  byCjOOQlC 


Sur.  Ct)  IN  BE  m'cormick.  1077 

.  In  Matter  of  Allen,  96  N.  Y.  327,  one  trustee  was  seeking  to  resign, 
and  complained  that  the  allowance  of  commissions  was  too  small,  while 
other  parties  claimed  that  none  should  have  been  allowed.  The  court 
said: 

"The  principal  care  may  have  devolved  npon  the  other  truBtees,  but  this  is^ 
not  material.  The  testator  thought  proper  not  only  to  create  the  trust,  but 
to  require  for  its  execution  three  trustees,  and  the  law  now  permits  compensa- 
tion to  persons  placed  in  that  situation,  and  who  serve  to  the  end  of  the  trust,. 
without  regard  to  the  actual  trouble  or  labor  to  which  they  have  been  put 
It  is  true,  the  petitioner  cannot  claim  on  that  ground.  He  does  not.  intend 
to  continue.  •  •  •  Compensation,  therefore,  cannot  be  claimed  as  of  course, 
and,  if  allowed,  must  be  measured  by  a  difiCerent  rule  from  that  which  the 
law  applies  when  the  trust    •    •    •    have  been  fully  executed." 

In  Matter  of  Douglas,  60  App.  Div.  64,  69  N.  Y.  Supp.  687,  was  an- 
other case  of  resignation,  and  the  court  held  that  full  commissions 
should  not  be  allowed. 

In  Matter  of  Baker,  36  Hun,  272,  the  administrator  with  the  will 
annexed  was  removed  for  failure  to  file  a  bond  about  18  months  after 
his  appointment,  and  it  was  held  that,  as  he  had  not  completed  his  trust, 
he  was  in  the  same  condition  as  one  asking  to  resign,  and  ought  not  to 
be  allowed  commissions  on  unconverted  real  estate. 

In  Matter  of  Allen,  29  Hun,  9,  the  right  of  one  of  three  executors 
and  trustees  to  commissions  on  a  $100,000  estate  was  being  discussed, 
and  the  court  adopted  from  the  Special  Term  opinion  this  expression, 
"If  for  any  reason  the  trustee  does  not  perform  the  duty,  his  right  to 
the  commissions  is  not  complete." 

In  the  Matter  of  Worthington  (Sup.)  22  N.  Y.  Supp.  19,  the  estate 
was  more  than  $100,000,  and  there  were  four  executors,  one  of  whom; 
after  serving  about  eight  years,  was  declared  a  lunatic,  removed  from 
office,  and  afterwards  died.  He  had  assigned  his  right  to  commissions 
to  his  attorney,  who  sought  to  be  made  a  party  to  the  accounting  pro- 
ceedings. The  surrogate  said,  "But  it  appears  that  H.  was  entitled 
to  no  commissions  on  the  corpus  of  the  estate,  *  *  *  because  of 
his  removal  before  the  completion  of  his  duties;"  and  the  surrogate 
quotes  with  approval  the  language  of  the  Baker  Case,  that  "if,  for  any 
reason,  the  trustee  does  not  perform  the  duty,  his  right  to  commis- 
sions is  not  complete,"  and  added :  "It  can  therefore  make  no  differ- 
ence whether  he  resigns,  die,  or  be  removed  for  cause.  In  either  case 
no  commissions  can  be  allowed."    The  General  Term  said : 

"The  mode  of  ascertaining  and  fixing  commissions  of  executors  are  statu- 
tory, and,  imtil  they  are  so  ascertained  and  fixed,  none  are  due;  and  in  this 
case,  by  reason  of  the  lunacy  and  death  of  H.  none  ever  became  due  and  pay- 
able." 

The  Court  of  Appeals,  in  affirming  the  General  Term  (141  N.  Y.  9, 
35  N.  E.  929,  23  L.  R.  A,  97),  only  discussed  the  nonassignability  of 
commissions,  but  said : 

"It  may  be  conceded  that  •  •  ♦  the  removed  executor  had  actively  par- 
ticipated for  many  years  in  the  management  and  administration  of  the  estate, 
and  that  his  representatives  were  therefore  entitled  to  some  consideration 
upon  the  final  allowance  of  conmnissions  by  the  surrogate.  The  difficulty  in 
the  way  of  the  appellant  is  of  another  kind." 
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We  can  then  gp  one  step  further,  and  from  the  foregoing  cases 
•draw  the  conclusion  that,  when  an  executor  or  administrator  re- 
signs or  is  removed  before  the  completion.  o£  his  duties,  he  is  not 
entitled,  under  section  2730,  to  draw  a  full  commission,  either  for 
his  own  benefit  or  that  of  his  associates.  In  such  cases  the  amount 
of  compensation  to  be  allowed,  for  his  services  is  not  measured  by 
section  2730,  but  is  in  the  discretion  of  the  sturrogate.  And  now  we 
come  to  the  precise  question  in  this  case :  What  is  the  eflfect  of 
the  death  of  one  of  the  executors  after  he  has  qualified,  and  before 
the  final  settlement,  as  regards  the  allowance  of  commissions 
under  section  2730  for  the  benefit  of  his  associates  and  bis  own 
estate?  There  seem  to  be  a  few  cases  which  hold  with  the  claim- 
ants in  this  case,  namely,  that  two  full  commissions  must  be  allow- 
ed and  apportioned  between  McCormick  and  Shaw's  executors. 
In  the  cases  seeming  to  hold  to  the  contrary,  unfortunately,  these 
cases  have  not  been  discussed,  which  is  one  reason  why  the  rule 
to  be  applied  seems  to  be  so  unsettled. 

In  Betts  V.  Betts,  4  Abb.  N.  C.  317-437,  the  testator  died  in 
1851,  had  an  estate  of  over  $100,000  and  several  executors,  one  of 
whom  was  the  widow,  Mrs.  Holbrook,  who  lived  until  1874.  The 
case  came  before  the  court  in  1878,  and,  on  a  claim  made  by  her 
executors  for  commissions  on  her  behalf,  the  court  said : 

**9be  gave  no  speeial  perflonal  attention  to  tbe  managemeDt  of  tbe  eBtate. 
and,  if  her  right  to  commlfisiona  rested  alone  upon  actual  services  rendered, 
the  allowance  to  her  would  properly  be  measured  upon  a  small  standard;  but 
in  estates  exceeding  $100,000  the  statute  peremptorily  Axes  an  allowance  for 
each  of  the  execntorSf  not  exceeding  three.  This  case  comes  within  the  stat- 
ute, and  commis^ons-  should  be  allowed  her  on  sums  reoalTeid  and  paid  out  on 
what  is  called,  the  general  aecount" 

There  seems  to  have  been  no  apportionment  of  any  part  of  her 
commissions,  since  this  was  before  the  law  provided  for  apportion- 
ment in  such  cases. 

In  Matter  of  Newland,  7  Misc.  Rep.  728,  28  T^.  Y.  Supp.  496,  there 
was  an  estate  of  over  $100,000  personal,  with  two  executors.  One, 
after  serving  16  months,  died.  The  other  completed  the  trust  du- 
ties. Held,  that  two  full  commissions  should  be  allowed — one  to 
the  surviving  executor,  and,  in  addition,  one4ialf  of  the  commission 
allowed  by  law  upon  all  property  on  hand  and  undisturbed  at  the 
death  of  the  coexecutor,  and  to  the  executor  of  the  deceased  exec- 
utor commissions  on  all  property  actually  received,  paid,  aut,  and 
distributed  to  legatees  and  others  by  both  up  to  the  death  of  one, 
and,  in  addition,  one-half  the  commissions  on  all  property  held  by 
both  executors  and  remaining  on  hand  at  the  date  of  death  of  said 
coexecutor ;  thus  allowing  two  full  commissions. 

In  Welling  v.  Welling,  3  Dem.  Sur.  511,  there  was  an  estate  of 
over  $100,000,  with  three  executors.  One  died  six  months  after 
appointment.  Held,  that  three  full  commissions  should,  be  appor- 
tioned among  the  two  survivors  and  the  executors  of  the  deceased 
executor. 

In  Matter  of  Roosevelt,  5  Redf.  Sur.  601,  J.  and  T.  were  exec- 
xitors  and  trustees  of  an  estate  of  over  $100,000.     In  1876  they  ac- 

Digitized  byCjOOQlC 


Sur.  Ct.)  IN  BE  m'gormigk.  1079 

counted  as  executors,  and  received  the  corpus  of  the  estate  as  trus- 
tees upon  three  trusts,  each  being  over  $100,000.  T.  died  in  1878, 
and  J.  continued  to  act  as  sole  trustee,  and  made  and  settled  his 
annual  account  in  1882,  and  at  that  time  application  was  made  to 
the  surrogate  for  the  allowance  of  commissions  to  J.  and  the  repre- 
sentatives of  T.  upon  the  capital  of  the  trusts  for  receiving  the  same. 
Allowed.  Apparently  nothing  was  apportioned  or  allowed  for  any 
service  rendered  after  the  death  of  the  trustee,  T. 

Matter  of  Whipple,  81  App.  Div.  689,  81  N.  Y.  Supp.  393,  is  a  re- 
cent case,  and  is  entirely  at  variance  With  the  cases  just  referred  to, 
which  cases  are  not  mentioned  of  discussed  in  the  opinion.  An  ex- 
amination of  the  appeal  book  and  briefs  shows  that  no  claim  was 
urged  before  the  court  that  three  full  commissions  should  be  al- 
lowed and  apportioned,  the  claimant  asking  only  that  the  total 
ameunt  upon  which  commissions  were  allowed  her  as  the  executrix 
of  the  deceased  executor  be  increased.  However,  in  the  briefs  the 
attention  of  the  court  was  called  to  these  cases,  which  were  claimed 
to  be  authority  for  a  much  larger  allowance  of  commissions.  The 
Appellate  Division  sustained  the  surrogate  in  allowing  two  full 
commissions  to  the  two  sufviving  executors,  and  commissions  to 
the  estate  of  the  deceased  executor,  computed  upon  the  amount  re- 
ceived and  paid  out  during  his  lifetime. 

From  these  divergent  opinions  no  conclusion  can  be  drawn, 
based  upon  unquestioned  authority,  but  from  them  all  he  may  get 
sufficient  instructio^i  to  enable  us  to  correctly  interpret  section  2730. 
That  section  opens  with  the  statement  that  "on  the  settlement  of 
the  account  of  an  executor  or  administrator,  the  surrogate  must  al- 
low," etc.  It  does  not  in  terms  apply  to  the  allowance  of  com- 
pensation to  a  resigning  executof,  or  to  a  removed  executor,  or  to 
the  representative  of  a  deceased  executor,  but  to  an  executor  or 
administrator  who  is  before  the  couit,  having  completed  his  duties, 
and  the  time  having  arrived  for  the  fixing  and  allowing  of  commis- 
sions. The  executors  or  administrators  to  whom  commissions  are 
to  be  awarded  under  that  section  are  those  who  are  such  at  the  time 
of  the  judicial  settlement,  and  not  those  who  may  have  been  such  at 
some  prior  time,  and  who  for  any  cause  are  no  longer  before  the 
surrogate  as  such. officers.  Matter  of  Allen,  96  N.  Y.  327;  Matter 
of  Hayden,  64  Hun,  197,  7  N.  Y.  Supp.  313. 

It  is  well  settled  that  executors  and  administrators  have  no  abso- 
lute right  to  commissions  until  they  are  determined  upon  and  award- 
ed by  the  surrogate  oH  a  judicial  settlement  of  their  accounts.  That 
they  are  unassignable,  and  may  be  lost  by  misconduct  or  resigna- 
tion or  death.  Matter  of  Worthington,  141  N.  Y.  9,  35  N.  E.  929, 
23  L.  R.  A.  97 ;  Matter  of  Fumiss,  86  App.  Div.  96,  83  N.  Y.  Supp. 
530 ;  Matter  of  Dunkel,  6  Dem.  Sur.  188 ;  Naylor  v.  Gale,  73  Hun, 
53,  25  N.  Y.  Supp.  934. 

The  number  of  executors  ot  administrators  to  whom  commissions 
can  be  allowed  under  section  2730  is  measured  by  the  number  in  of- 
fice at  the  time  for  awarding  such  coifnmissions,  if  three  or  more, 
then  three  commissions,  if  two,  two  commissions,  if  one,  one  com- 
mission, and  not  by  the  number  who  from  first  to  last  nlay  have 
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qualified  and  acted,  and  for  one  reason  or  another  have  ceased  to  be 
executors  or  administrators  at  the  time  of  the  accounting.  Whether 
they  have  resigned,  have  been  removed  for  cause,  or  have  died, 
neither  they  nor  their  representatives  are  before  the  surrogate  in 
their  official  capacity  on  an  accounting  by  the  survivor  or  survivors ; 
and  whatever  allowance  of  compensation  has  been  theretofore  made 
to  them  or  which  should  be  made  to  them  upon  such  judicial  settle- 
ment is  not  measured  by  section  2730,  but  by  the  good  judgment  and 
«pund  discretion  of  the  surrogate. 

This  reasoning  and  construction  given  to  section  2730  require  us  to 
hold  in  this  case  that,  since  Mr.  McCormick  is  now  accounting  as  sole 
executor,  but  one  full  commission  can  be  allowed,  and  that  is  awarded 
to  him.  No  separate  accounting  has  been  had  by  the  executors  of  Mr. 
Shaw  for  his  acts  and  doings  as  coexecutor,  but  the  amount  of  the  es- 
tate received  in  money  during  his  life,  not  including  cash  on  hand,  was 
$14,205.62,  and  the  amount  disbursed  during  that  period  was  $10,- 
732.93.  It  is  the  claim  of  the  special  guardian  that  the  allowance  of 
compensation  for  Mr.  Shaw's  services  should  be  based  upon  those 
amounts,  and  that  no  compensation  should  be  computed  on  the  value 
of  the  personal  estate  received  by  him.  This  is  now  a  final  accounting, 
and  the  value  of  the  estate  to  be  turned  over  to  the  surviving  executor 
as  trustee  is  known,  not  estimated  from  the  inventory,  and  wDl  be  re- 
ceived by  the  trustee  as  cash  by  his  consent,  and  in  accordance  with 
the  terms  of  the  will  of  the  deceased,  who  in  and  by  such  will  author- 
ized the  trustees  to  receive  such  investments  in  kind  as  cash.  That 
portion  of  the  will  reads  as  follows : 

"I  authorize  my  executor b  to  retain,  and  the  trustees  of  the  trust  estate 
created  in  this  my  will  to  receive  from  my  executors  and  hold,  such  of  the 
investments,  securities  aud  real  property  owned  by  me  at  my  decease,  as  my 
executors  or  trustees  may  deem  safe  and  desirable.*' 

It  is  the  obvious  intent  of  the  law  to  make  the  sums  called  "commis- 
sions" compensation,  not  alone  for  the  service  of  receiving  and  paying 
out,  but  compensation  for  the  whole  services,  measured  by  a  fixed 
standard,  based  upon  receipts  and  disbursements.  Collier  v.  Munn, 
41  N.  Y.  143 ;  Wagstaif  v.  Lowerre,  3  Abb.  Prac.  411 ;  Hill  v.  Nelson, 
1  Dem.  Sur.  357;  Matter  of  Harris,  4  Dem.  Sur.  463.  Our  statute 
provides  compensation  for  executors  and  administrators  based  upon 
sums  of  money  received  and  paid  out  There  is  no  mode  of  computing 
commissions  other  than  is  furnished  by  the  statute.  Hall  v.  Tr>^on,  1 
Dem.  Sur.  296.  The  discretion  to  be  exercised  by  the  surrc^ate  in 
fixing  the  compensation,  when  any  at  all  is  allowed,  of  executors  or 
administrators  upon  their  resignation,  removal,  or  death,  has  uniformly 
followed  the  standard  of  the  percentage  upon  receipts  and  disburse- 
ments fixed  by  section  2730.  The  surviving  executor  is  allowed  com- 
missions upon  this  accounting  for  receiving  the  principal  of  the  estate, 
and  for  turning  it  over  to  himself  largely  in  the  form  of  the  invest- 
ments in  which  he  received  it.  In  allowing  compensation  for  Mr. 
Shaw's  services,  whatever  portion  of  the  estate  received  by  him  which 
has  been  turned  over  to  the  legatees,  or  is  now  being  turned  over  in 
kind  to  the  trustee,  ought  to  be  included  with  the  amount  actually 
realized  in  cash  up  to  the  time  of  his  death,  as  a  basis  for  computing 
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commissions  at  one-half  rate  for  receiving,  since  by  the  terms  of  the 
will  and  the  consent  of  the  parties  on  this  accounting  it  has  never  be- 
come necessary  to  convert  such  property  into  cash,  but  the  same  is 
now  treated  as  so  much  cash  received  and  held  at  the  time  of  Mr. 
Shaw's  death.  This  course  would  be  justified  by  the  principles  laid 
down  in  Matter  of  Curtiss,  15  Misc.  Rep.  545,  37  N.  Y.  Supp.  586  ; 
Matter  of  Willets,  112  N.  Y.  289,  19  N.  E.  690;  McAlpine  v.  Potter, 
126  N.  Y.  285,  27  N.  E.  476;  Matter  of  Johnson,  170  N.  Y.  139,  63 
N.  E.  63. 

In  addition,  commissions  should  be  computed  on  the  cash  amounts 
paid  out  during  Mr.  Shaw's  life,  but  not  upon  any  money  or  property 
thereafter  paid  out,  or  now  turned  over  under  this  accounting^. 

The  second  question  raised  on  this  judicial  settlement  is  as  to  the 
disposition  to  be  made  of  the  residuary  estate  by  the  executor.  The 
will  of  deceased  was  made  Mav  1,  1902.  Francis  H.  Kennedy  was 
then  over  22  years  of  age.  The  grandchildren  referred  to  in  the 
twenty-second  paragraph  of  the  will  are  Francis  H.  Kennedy,  now  over 
26  years  old,  Edward  M.  Kennedy,  now  over  22  years  old,  and  John 
P.  Kennedy  and  William  K.  Hutton,  both  under  21.  The  ascertained 
residuary  estate  is  personal  property,  over  $100,000,  consisting  princi- 
pally of  stocks,  bonds,  and  mortgages  of  various  amounts.  The  pro- 
visions of  the  will  applicable  to  Ae  questions  involved  are  twenty-sec- 
ond paragraph: 

''All  the  rest  residue  and  remainder  of  my  estate,  •  «  •  i  give,  devise 
and  bequeath  to  my  executors  •  •  •  and  to  the  surrlYors  and  survivor 
of  them,  or  to  those  of  them  who  shall  qualify  and  act  as  such  executors,  in 
trust  nevertheless,  for  the  following  uses  and  purposes,  that  Is  to  say:  Ist. 
To  divide  the  principal  of  the  trust  estate  hereby  created  Into  as  many  separate 
equal  parts  as  I  shall  leave  grandchildren  me  surviving.  *  *  *  To  invest, 
collect  Income,"  etc  "2nd.  To  pay  over  income,"  etc  **8rd.  To  pay  over  to 
each  of  the  named  grandchildren,  one  of  said  parts  as  they  respectively  be- 
come of  age." 

Twenty-third  paragraph  of  will  authorizes  trustee  to  receive  in- 
vestments as  testator  left  them.  All  the  investments  comprising  this 
residue  are  of  that  character. 

It  is  claimed  on  behalf  of  the  two  residuary  legatees,  who  are  of 
legal  age,  that  as  to  them  there  is  no  trust  created ;  that  they  have 
survived  the  testator,  and  are  of  legal  age,  and  therefore  are  entitled  • 
to  receive  each  one-fourth  of  the  estate  direct  from  the  executor, 
and  not  through  the  medium  of  the  trustee.  This  might  be  clearly 
so  if  the  legacy  was  of  a  specified  amount  of  money  or  of  specific 
securities.  But  here  is  a  large  estate,  made  up  of  all  sorts  of  securi- 
ties and  evidences  of  debt,  which  by  the  terms  of  the  will  the  trustee 
is  authorized  to  receive,  and  he  is  first  required  by  the  express  pro- 
visions of  the  trust  "to  divide  the  principal  of  the  trust  estate  hereby 
created  into  as  many  separate  equal  parts  as  I  shall  leave  grand- 
children me  surviving."  This  power  of  equitable  division  is  reposed 
in  the  sound  discretion  of  the  trustee,  and  not  in  the  executor.  The 
estate  is  to  be  turned  over  in  bulk  by  the  executor,  and  to  be  divid- 
ed by  the  trustee  into  four  equal  parts.  When  such  division  is 
made,  two  of  such  parts  will  be  immediately  payable  to  two  of  the 
grandchildren,  one  of  whom  was  of  age  when  the  will  was  made. 
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and  the  other  of  whom  has  arrived  at  age  sinte  that  time.  If  the 
trust  has  executed  itself,  and  there  is  no  trust  duty  to  be  performed 
by  the  trustee,  then  it  may  be  proper  to  direct  the  payment  by  the 
•executor  direct  to  the  adult  leg^atees.  In  Yates  v.  Thomas,  35  Misc. 
Rep.  552,  71  N.  Y.  Supp.  1113,  the  question  involved  was  under  dis- 
cussion. It  was  claimed  that  on  the  death  of  an  aflnuitant  the  trust 
then  and  there  ces^sed  and  terminated,  and  that,  as  the  remainder- 
men were  then  entitled  to  an  immediate  delivery  of  the  corpus, 
there  was  no  unexecuted  trust  over  which  the  surrogate  had  jtft-is- 
diction  to  appoint  a  trustee.  But  iti  that  case  the  will  provided  that 
upon  the  death  of  the  annuitant  the  trustee  was  to  pay  and  divide 
the  trust  estate  among  certain  persons  in  certain  proportrons,  and 
the  court  held  that,  as  the  provisions  for  division  and  paying  over 
had  not  been  complied  with,  the  trust  was  still  unexecuted,  and  the 
surrogate  had  power  to  appoint  a  substituted  trustee.  Here  we 
have  two  adults  and  two  infants  interested  in  the  equitible  division 
of  these  securities,  and,  while  the  adults  migfht  consent  to  receive  a 
definite  part  of  such  securities  as  their  share,  no  such  consent  can 
be  made  by  the  infants  interested.  A  trustee  has  been  named, 
with  power  to  act  for  all,  and  without  such  action  by  him  the  trust 
would  not  be  executed.  In  Matter  of  Fisher,  93  App.  Div.  186,  87 
N.  Y.  Supp.  567,  the  question  of  commissions  arose  regarding  some 
stocks  and  bonds  described  as  the  contents  of  a  safe  deposit  box, 
and  given  to  several  persons.  It  was  held  that  these  securities  must 
pass  through  the  hands  of  ttie  executor  and  be  converted  into  money, 
if  necessary  for  the  purpose  of  equitable  division,  and  were  not  to 
be  delivered  to  the  legatees  as  a  specific  legacy.  In  this  case  it 
must  be  held  that  the  infant  legatees  and  the  trustee  are  entitled  to 
have  the  terms  of  the  trust  carried  out  by  a  division  of  the  residuary 
estate  into  four  parts  by  the  trustee  selected  by  the  testator  to  do 
that,  among  other  things,  and  the  executor  will  therefore  be  directed 
to  turn  over  the  whole  of  their  residuary  estate  for  the  purpose  of 
the  trust.  Let  findings  and  decree  be  prepared  accordingly. 
Decreed  accordingly. 


(46  Misc.  Rep.  368.) 

In  re  LOSBB'S  ESTATE. 

(Surrogate's  Court,  Kings  County.    February,  ld05.) 

1.  Death— PBEaUMPTioN— Time. 

Where  a  person  disappeared  without  explanation,  other  than  a  sup- 
position that  he  Intended  to  commit  suicide,  a  presuniiitlon  that  he  Is  dead 
arises  after  seven  years;  and,  ^thout  a  determination  that  the  death 
happened  at  some  Intermediate  period,  the  time  of  the  death  dates  from 
a  decree  adjudging  him  dead. 

[Ed.  Note.— For  eases  in  point,  see  vol.  15,  Cent  Dig.  Death,  $8  1-^] 

2.  SuBaoGATE>— Jtjbisdiction. 

The  validity  of  a  disputed  assignment  of  an  interest  in  the  estate  of  a 
decedent  cannot  be  determined  by  a  surrogate. 

8.  ADMTNiSTftAtOB—AccouNi'iNG— Parties. 

On  final  accounting  of  administratrix,  there  is  no  law  requiring  ille- 
gitimate relatives  of  the  decedent,  or  persons  holding  disputed  assign- 
mentfl  of  interests  in  the  estate^  to  be  cited. 
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4.  Same— Opehinq  Deobee  of  Distbibutioh. 

The  next  of  ktn  of  a  son,  who  were  also  next  of  kin  of  his  father,  who 
died  in  1896,  leaving  no  estate  and  no  debts,  on  final  accounting  made  no 
mention  of  an  Illegitimate  son  of  the  father,  and  the  estate  was  divided 
between  the  next  of  kin  without  ftdministration  on  the  estate  of  the 
father.  Such  illegitinuute  son  had  obtained  an  assij^uuent  of  the  father's 
share  of  the  deceased's  son's  estate  several  months  before  the  father's 
death,  and  left  a  will  making  his  wife  sole  legatee  and  executrix,  and  in 
1900  thft  deeree  of  cUstributlon  on  the  son's  estate  was  opened  to  let  in 
parties  for  a  hearing.  In  1902  letters  of  adminlBtratlon  were  granted 
the  wife  on  the  father's  estate,  but  an  application  to  turn  over  the  whole 
estate  to  her  was  refused.  The  son,  whose  estate  was  being  adminls- 
to'ed,  had  disappeared  in  1889  under  clrcumstancea  showing  an  intent 
to  commit  suicidB.  Beldy  that  the  wlfd  had  no  rights  as  executrix  in  the 
proceeding  to  op«i  the  decree  of  distribution;  her  testator  not  being 
properly  a  party  to  the  accountings  In  1898,  and  the  validly  of  the  aasign- 
ment  of  his  father's  Interest  in  the  son's  estate  being  questioned. 

5.  Same— Pabties. 

A  decree  opening  proceedings  in  the  son's  estate  not  having  been  made 
until  after  the  death  of  his  father,  neither  his  representadves  nor  as- 
signees had  any  standing  in  court 

■6.  Same —Necessity  of  Appointment. 

Where  a  father  died,  leaving  no  debts  and  no  estate,  and  the  son  sub- 
sequently died,  leaving,  no  debts,  the  next  of  kin  of  the  father  and  of  the 
son,  being  the  same  persons,  could  distribute  the  estate  without  adminis- 
tration. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  22,  Cent  Dig.  Executors  and  Ad- 
ministrators, 99  3,  10.] 

In  the  matter  of  the  estate  of  Stephen  Losee,  deceased.  Peti- 
tion to  open  a  final  decree  of  distribution.    Dismissed. 

Campbell  &  Hance,  for  petitioner. 
Wilson  &  Wallis,  for  respondents. 

CHURCH,  S.  This  matter  has  been  before  the  court  on  sev- 
eral occasions,  and  the  rights  of  the  parties  have  never  been  defi- 
nitely determined.  I  shall,  therefore,  determine  every  question  aris- 
ing, in  order  that  this  somewhat  involved  proceeding  may  be  finally 
disposed  of. 

Cornelius  Losee  lived  on  Long  Island,  and  about  1850  had  mar- 
ried a  woman  named  Harriet  Smith,  by  whom  he  had  a  child, 
Stephen  Losee.  Later  he  moved  to  Connecticut,  where  he  lived 
with  another  woman,  by  whom  he  had  children,  one  of  which  was 
named  Thomas  Losee.  I  am  satisfied  that  this  marriage  was  il- 
legal, and  that  Thomas  Losee  was  an  illegitimate  son.  Cornelius 
Losee  for  the  last  15  years  of  his  life  was  an  inmate  of  the  poor- 
house  in  Darien,  Conn.,  at  which  place  he  died  November  15,  1396, 
leaving  no  estate  or  debts.  Stephen  Losee  never  married.  In 
February,  1889,  he  disappeared,  imder  circumstances  showing  an 
intention  to  commit  suicide.  Thomas  Losee,  in  1896,  more  than 
seven  years  after  Stephen's  disappearance,  made  an  effort  to  be  ap- 
pointed administrator  of  Stephen's  estate.  In  this  matter  the  ques- 
tion of  his  illegitimacy  was  raised,  but  not  determined,  as  it  ap- 
peared Thomas  was  not  competent  to  receive  letters.  In  April, 
18D7,  the  next  of  kin,  on  petition,  secured  letters  of  administration 
on  his  estate,  and  later  made  an  accounting. 
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It  is  to  be  noted  that  the  next  of  kin  of  Stephen  Losee  at  the 
date  of  administration  are  the  same  persons  as  the  next  of  kin  of 
Cornelius  Losee.  In  their  final  accounting  they  made  no  mention 
of  Thomas  Losee  (the  illegitimate),  nor  did  they  procure  an  ad- 
ministration of  Cornelius  Losee's  estate,  but  made  direct  division 
between  themselves.  In  August,  1896,  Thomas  Losee  had  gotten 
what  is  claimed  to  be  an  assignment  from  Cornelius  Losee  of  all  his 
share  in  his  son  Stephen's  estate.  Thomas  Losee  died  March  21, 
1897,  leaving  a  will,  making  his  wife  (the  petitioner  herein)  his  sole 
legatee  and  sole  executrix  therein.  In  March,  1899,  she  filed  a  peti- 
tion herein  to  open  the  final  decree  of  distribution.  A  decision  was 
made  therein  in  April,  1900,  which  simply  opened  the  decree  and 
let  the  parties  come  in  and  be  heard,  in  order  that  their  rights  might 
be  determined.  Subsequently,  on  April  15,  1902,  letters  of  admin- 
istration were  issued  upon  the  estate  of  Cornelius  Losee.  No  at- 
tempt was  made  to  go  on  with  the  hearing,  but  in  1902  the  peti- 
tioner made  a  motion  to  have  the  entire  estate  turned  over  to  her,, 
which  motion  was  denied. 

The  present  motion  is  now  made  by  the  petitioner  in  a  double 
capacity — ^as  administratrix  of  Cornelius  Losee  and  as  executrix 
of  Thomas  Losee.  The  two  characters  under  which  the  petitioner 
herein  seeks  to  obtain  this  fund  occupy  a  directly  contradictory  at- 
titude towards  such  fund.  It  is  impossible  for  any  honorable  per- 
son to  fill  two  positions  and  discharge  her  duty  by  each,  and  it  is 
perfectly  manifest  that  the  petitioner  has  taken  two  positions  so  as 
to  be  enabled  to  reach  the  fund,  if  it  is  possible  to  do  so,  and  trust 
to  luck  hereafter  to  justify  her  disposition  of  the  same.  I  therefore 
shall  take  up  separately  the  rights  to  this  fund — first  by  the  ad- 
ministratrix of  Cornelius  Losee;  and,  second,  the  rights  of  the 
executrix  of  Thomas  Losee. 

The  petitioner  seeks  to  contend  that  under  the  decision  of  Sur- 
rogate Abbott,  rendered  in  April,  1900,  every  question  has  been 
settled,  and  that  therefore  the  fund  should  be  turned  over  im- 
mediately to  the  administratrix  of  Cornelius  Losee.  I  do  not  so 
interpret  this  decision.  On  the  contrary,  I  find  on  the  files  of  this 
court  orders  submitted  by  the  counsel  for  the  present  petitioner, 
who  was  also  the  counsel  in  that  proceeding,  which  asked  the  sur- 
rogate to  then  directly  dispose  of  the  fund;  but  the  decree  which 
the  surrogate  entered  simply  opened  the  proceeding  in  order  to  give 
the  parties  an  opportunity  to  be  heard  and  have  their  rights  defi- 
nitely adjusted.  In  other  words,  this  decree  was  very  much  like 
an  order  opening  a  default,  where  the  court  is  convinced  that  there 
is  enough  shown  to  give  the  party  an  opportunity  to  be  heard,  but 
carefully  refrains  from  passing  upon  the  merits  of  the  controversy. 
It  is  true  that  some  findings  were  made  by  the  surrogate  at  the 
time,  but  what  was  the  effect  of  these  findings?  Under  the  prac- 
tice findings  were  unnecessary,  and,  although  they  appear  to  have 
been  signed,  they  do  not  appear  to  have  been  in  any  way  necessary 
to  the  decree ;  in  fact,  the  decree,  which  was  dated  the  same  day, 
makes  no  reference  to  the  findings,  but  says  that  it  was  simply  made 
upon  the  papers  in  the  case. 
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In  considering  the  rights  of  Cornelius  Losee,  we  first  have  to 
determine  the  date  of  the  death  of  Stephen  Losee.  Where  persons 
<lisappear  without  any  explanation,  other  than  the  supposition  that 
they  intended  to  commit  suicide,  the  presumption  is  that  after  the 
•expiration  of  seven  years  they  are  dead.  Eagle  v.  Emmet,  4  Bradf. 
Sur.  117.  And  while  the  court  under  special  circumstances  could 
specifically  decree  the  death  to  have  happened  at  some  intermed- 
iate period  (Allen  v.  Ketcham,  5  N.  Y.  Supp.  566),  yet,  in  the  ab- 
sence of  any  such  determination,  the  time  of  death  will  ordinarily 
date  from  the  decree  adjudging  the  party  dead.  If  this  were  so, 
then,  as  the  decree  was  not  made  until  after  the  death  of  Cornelius, 
it  necessarily  follows  that  Cornelius'  representatives  or  assignees 
would  neither  of  them  have  any  standing  here,  and  the  proceedings 
might  properly  be  terminated  without  further  inquiry. 

But,  assuming  that  Stephen  predeceased  Cornelius,  at  the  time 
of  the  accounting  the  next  of  kin  of  Cornelius  were  the  same  as 
the  next  of  kin  of  Stephen,  assuming  that  Cornelius  had  died  first  ; 
and  as  it  appeared  affirmatively  that  there  were  no  debts,  the  par- 
ties could  distribute  directly,  without  the  necessity  of  appointing  an 
administrator  for  Cornelius  Losee,  whose  sole  duty  would  be  to 
distribute  again  to  the  same  persons.  Schouler,  Ex'rs,  §  120.  "Ad- 
ministration is  granted  on  an  estate  because  there  is  some  occa- 
sion for  such  a  grant;  and  where  there  is  no  occasion,  no  substan- 
tial object  to  be  gained  by  the  issue  of  letters,  the  grant  should  be 
withheld."  A  case  very  similar  is  that  of  People  v.  Abbott,  105  111. 
595.  ''Where  there  are  no  debts,  and  the  property  is  already  dis- 
tributed, and  there  are  ijo  suits  to  be  brought,  there  can  be  no 
necessity  for  an  administration."  See,  also,  Herrington  v.  Low- 
man,  22  App.  Div.  267,  47  N.  Y.  Supp.  863 ;  Carmichael  v.  Ray,  40 
N.  C.  3*67;  Fretwell  v.  McLemore,  52  Ala.  124;  Teal  v.  Chancellor, 
117  Ala.  616,  23  South.  651;  Babbitt  v.  Bowen,  32  Vt.  437.  That 
being  so,  this  administratrix  has  no  standing  here,  because  she  can- 
not claim  that  she  represents  either  next  of  kin  of  Cornelius  (as  they 
have  had  their  share)  ;  and  as  there  are  no  creditors  she  cannot  pre- 
tend that  she  has  any  duty  in  that  respect.  Nor  has  she  any  duty 
in  regard  to  the  claim  which  Cornelius  had  given  to  Thomas,  be- 
cause, if  he  signed  that  away,  then  he  had  no  interest  whatever. 
It  has  been  held  that  if  it  is  claimed  that  a  party  has  assigned  his 
rights,  which  assignment  is  disputed,  such  assignment  is  not  a  bar ; 
but  if,  as  in  this  case,  the  party  not  only  admits,  but  stands  on,  the 
assignment,  then  the  court  may  act  thereon  (Bonfanti  v.  Deg^erre, 
3  Bradf.  Sur.  429),  and  upon  her  statement  here  the  letters  issued  on 
Cornelius'  estate  should  be  revoked. 

Secondly,  what  rights  has  the  executrix  of  the  estate  of  Thomas 
Losee?  If  Thomas  was  the  legitimate  son  of  Cornelius  and  the 
half-brother  of  Stephen,  he  would  be  next  of  kin,  and  the  ac- 
counting of  1898,  which  ignored  him,  would  be  ineffective.  As  I 
liave  stated,  the  proofs  satisfy  me  that  he  was  illegitimate,  and 
hence  was  not  properly  a  party  to  that  proceeding.  What  right  did 
he  have  as  an  assignee  of  the  interest  of  Cornelius  Losee  in  the 
•estate  of  Thomas  Losee?    The  validity  of  this  assignment  is  ques- 
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tioned.  That  being  so,  the  question  of  its  validity  is  beyond  the 
jurisdiction  of  the  surrogfate  to  try.  Matter  of  Randall,  152  N.  Y^ 
508,  46  N.  E.  945.  Therefore,  even  if  this  were  an  accounting  by 
the  administratrix  of  Cornelius  Losee,  the  surrogate  would  not 
pass  on  the  rights  of  Thomas  Losee  thereunder,  but  would  direct 
distribution  to  these  respondents.  The  disinclination  to  recognize 
assignments  is  further  evidenced  by  chapter  692,  p.  1690,  Laws 
1904,  which  provides  such  assignments  shall  have  no  effect  unless 
recorded.  The  executrix  of  Tliomas  Losee  has  no  rights  in  this 
proceeding,  therefore,  under  any  aspect  in  which  we  might  view 
the  case. 

This  decision  is  somewhat  at  variance  with  the  views  expressed 
by  my  learned  predecessor,  in  his  opinion  on  the  motion  to  open 
the  decree.  It  is  with  extreme  reluctance  that  I  differ  with  one 
who  for  so  many  years  so  capably  filled  the  office  of  surrogate  in 
this  county;  but  he  has  quoted  no  authority  in  support  of  his 
views,  whereas  a  careful  examination  of  the  authorities  has  con- 
vinced me  that  his  conclusions  were  not  in  accordance  with  the 
law.  It  seems  to  me,  therefore,  that  deference  to  his  learning  does 
not  require  me  to  ignore  decisions  of  the  highest  courts  of  this  and 
other  states.  I  appreciate,  also,  that  he  indulged  in  certain  strict- 
ures as  to  the  conduct  of  the  administratrix  herein,  with  which  I 
am  also  unable  to  agree,  as  it  has  been  shown  that  there  was  no 
reason  or  necessity  to  appoint  an  administratrix  for  the  estate  of 
Cornelius  Losee,  and  when  the  administratrix  cited  the  various 
parties  in  question  she  complied  with  all  the  provisions  of  the  stat- 
utes governing  her  conduct.  I  know  of  no-  provision  of  law  which 
requires  an  administratrix  to  cite  illegitimate  relatives  of  the  de- 
ceased and  require  them  to  come  forward  and  disprove  their  il- 
legitimacy ;  nor  is  there  any  provision  which  requires  an  adminis- 
tratrix to  cite  persons  claiming  to  hold  disputed  assignments  of  the 
shares  of  any  of  the  next  of  kin,  because,  as  has  been  shown,  the 
court  has  no  power  to  hear  or  determine  any  question  in  regard  to 
such  disputed  assignments. 

If  there  is  anything  in  the  case  which  merits  judicial  criticism,  it 
is  the  conduct  of  the  illegitimate  son,  Thomas  Losee,  who  permitted 
his  father  to  remain  in  the  county  poorhouse  without  visiting  him 
for  15  years,  except  when  he  wanted  to  procure  a  paper  which,  if 
valid,  would  enable  said  Thomas  Losee  to  get  the  entire  estate  oC 
Stephen  Losee. 

Proceedings  dismissed,  with  $70  costs. 
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IiEi  re  DONOHUB'B  ESTATE. 

(BwFogate's  OoBTt,  Kings  Oounty.    February,  1905.) 

1.  Wiij>-CoNar»][jpTio»— Pbppwtt  jawxJJCATmo. 

A  will  provided  for  certain  specific  legacies,  and  t)e<iueaUied  all  tbe  per- 
s<»a)  effects  belonging  to  testator  in  a  particular  warehouse  tp  a  certain 
person.  In  no  other  pUioe  in  tlie  will  did  testaitor  use  the  words  "personal 
property."  ffeld,  that  the  benedeiajry  was  entitled  to  all  th«  personal 
property  at  testator  aft^r  th^  pa^menit  of  the  specific  legacies. 

2.  S^IPB^BVIDSNCK  or  ^IfTENT, 

The  a^davit  of  a  person  who  receive  the  instructions  of  testator  as 
to  Ms  will  cannot  be  introduoed  to  show  that  testator  intended  by  a  be- 
auftst  to  limit  it  to  such  personal  effects  aa  were  at  the  time  of  his  death  in 
fi  c^rtai9  warc^use, 

ma.  NPtA^Pfir  Q%«ep  in  point  see  toL  49,  Cent  Dig.  Wills,  H  1Q23» 
10%] 

In  the  matter  of  the  estate  of  George  W.  Donohue.  Motion  to 
compel  the  executors  to  pay  over  a  legacy  given  by  a  will.  De- 
cree directing  payment. 

John  C.  Judge  (Martin  Littleton,  of  counsel),  for  plaintiff. 
Boardman,  Piatt  &  Soley,  for  executors. 

CHURCH,  S.  This  is  a  motion  by  a  legatee's  representative  to 
compel  the  executors  to  pay  over  a  legacy  given  under  the  follow- 
ing clause  of  the  will:  *'I  give  and  bequeath  ail  the  personal  ef- 
fects belonging  to  me  and  on  storage  in  the  warehouse  located  on 
Schemerhorn  Street,  near  Third  Avenue,  in  the  borough  of  Brook- 
lyn, city  of  New  York,  to  Mrs.  Judge,  the  daughter  of  David  S. 
Stewart" — contending  that  said  legatee  is  entitled  to  all  of  the  per- 
sonal property  of  the  deceased  after  the  specific  legacies  are  paid. 
The  counsel  for  the  executors  contend,  however,  that  the  above  pro- 
vision is  limited  to  such  personal  effects  as  were  in  the  warehouse 
at  the  time  of  testator's  death. 

Before  taking  up  for  consideration  the  meaning  of  this  clause,  the 
executors  submit  an  affidavit  of  the  person  who  received  the  instruc- 
tions in  regard  to  the  will  from  the  testator,  and  claims  that  it 
shows  conclusively  that  the  testator  meant  and  intended  this  clause 
to  have  the  same  effect  as  that  now  asked  by  said  executors.  This 
evidence  is  clearly  ineompetent.  The  rule  is  clearly  stated  in 
Gardner  on  Wills : 

"Sec.  105.  The  writing  in  whicb  the  will  ipust  be  espreBsed,  cpntaina  the 
only  testamentary  intennon  that  the  law  will  effectuate.  This  {ntentloxi  must 
be  found  within  the  four  corners  of  the  instrimaent  or  nowhere.  Hence  in- 
trinsic eyidenee  is  inadmissible  to  show  an  intent  not  contained  in  the  docu- 
ment itself." 

"Sec.  109.  No  extrinsic  evidence  is  admissible  to  disclose  an  intent  of  the 
testator  aa  a  fact,  independent  of  the  language  of  the  will.  It  must  be  re- 
ceived as  explanatory  thereof  or  not  at  all." 

Or,  as  another  writer  puts  it,  the  question  in  construing  a  will  is 
not  what  the  testator  meant,  as  distinguished  from  what  his  words 
express,  but  simply  what  is  the  meaning  of  his  word.  Wigram, 
Wills,  53.    The  counsel  for  the  executors  quotes  no  authority  in 
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support  of  the  admission  of  this  evidence,  and  evidently  has  sub- 
mitted the  same  not  in  the  belief  that  it  is  competent,  but  that  by 
spreading  before  the  court  a  declaration  as  to  the  intent  of  the  tes- 
tator the  court  may  be  influenced  thereby  notwithstanding  its  in- 
competency. The  paragraph  in  question  is  very  carelessly  drawn, 
as,  if  it  was  the  testator's  instruction  to  draw  a  will  giving  to  this 
legatee  simply  the  property  at  the  warehouse,  it  could  have  been 
done  in  very  simple  language,  while,  if  he  had  intended  to  give  her 
all  his  personal  effects,  that  could  have  been  simply  done  without 
there  being  any  doubt  as  to  his  intention.  In  taking  up  the  con- 
struction of  these  words  we  have  the  primary  rule  that  the  intent  of 
the  testator  is  to  control,  but  in  determining  that  intent  we  have 
another  well-established  rule  of  construction,  viz.,  that  where  a 
gift  or  devise  is  made  in  one  part  of  a  will  it  will  not  be  cut  down  or 
abridged  by  subsequent  ambiguous  language,  and  only  will  be  deem- 
ed altered  by  language  clearly  showing  such  intention.  Crozier  v. 
Bray,  120  N.  Y.  366,  24  N.  E.  712;  Roseboom  v.  Roseboom,  81  N.  Y. 
356 ;  Matter  of  White,  125  N.  Y.  544,  26  N.  E.  909 ;  Banzer  v. 
Banzer,  156  N.  Y.  429,  51  N.  E.  291 ;  Washbon  v.  Cope,  144  N.  Y. 
287,  39  N.  E.  388.  That  being  so,  we  have  in  the  words  "all  the 
personal  effects  belonging  to  me"  an  explicit  and  comprehensive 
bequest  about  which  there  would  be  no  question  but  for  the  words 
''and  in  storage,  etc."  It  cannot  be  said  that  these  words  explicitly 
cut  down  this  bequest,  or  are  words  of  limitation  in  themselves,  nor 
is  there  anything  in  any  other  part  of  the  will  which  indicates  any 
such  intention ;  on  the  contrary,  by  referring  to  the  balance  of  the 
will,  the  opposite  appears.  This  clause  was  not  used  in  the  portion 
of  the  will  in  which  certain  small  or  limited  bequests  were  contain- 
ed, but  was  after  all  the  small  specific  bequests  had  been  made. 
Hence  we  should  naturally  look  for  language  in  the  nature  of  a  re- 
siduary clause,  and  the  use  of  broad  language  such  as  is  used  in  the 
first  of  the  sentence.  In  addition  it  is  to  be  noted  that  nowhere 
else  in  the  will  does  the  testator  use  the  words  "personal  prop- 
erty." The  executors  contend  that,  if  we  so  construe  this  clause, 
the  words  in  regard  to  the  "warehouse"  are  surplusage ;  but  in  my 
opinion  they  were  words  of  description,  and  the  word  "and"  could 
very  properly  be  replaced  with  the  word  "including,"  and  it  was  a 
natural  thing  for  a  testator  to  state  that  he  had  property  in  a  stor- 
age warehouse,  as,  if  no  such  knowledge  was  given,  it  was  not  a 
place  where  an  executor  or  legatee  would  expect  to  find  property. 
This  view  is  strengthened  by  the  fact  that  the  testator  goes  on  to 
describe  who  Mrs.  Judge  is,  and  where  she  resides.  Thus  in  this 
paragraph  of  his  will  he  gives  all  his  personal  property,  describes 
where  a  part  of  it  can  be  found,  and  who  the  beneficiary  is,  and 
where  she  can  be  found. 

Let  order  be  entered  directing  payment  to  petitioner  of  all  per- 
sonal property  of  decedent  after  payment  of  specific  legacies. 

Decreed  accordingly. 
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BIDGELY  T.  TAYLOR  et  aL 

(Supreme  Conrt;  Appellate  Diylslon,  Second  Department    Jnly  27, 1905.) 

2.  Bboker8--Dbalihg8  with  Customkbs— Pool  Aobeements— Knowledge  or 

CUSTOHER. 

The  terms  of  pool  agreements  pursuant  to  which  stock  Is  held  by 
brokers  on  behalf  of  customers  are  not  so  far  a  matter  of  common  knowl- 
edge that  knowledge  thereof  can  be  imputed  to  a  customer  who  knowingly 
purchases  pool  stock  from  a  broker  in  the  pool,  but  who  is  in  fact  ignorant 
of  such  terms. 

Sk  Baicx. 

Brokers  who  are  In  a  pool  agreement  with  other  brokers  to  carry  cer- 
tain stock  for  customers,  by  the  terms  of  which  the  control  of  the  stock 
Is  to  be  left  in  the  control  of  a  manager,  may,  notwithstanding  such  agree- 
ment, contract  with  a  customer  to  purchase  and  carry  the  pool  stock  sub- 
ject to  his  order. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  A.  N.  Ridgely  against  Talbot  J.  Taylor  and  others,  do- 
ing business  under  the  name  of  Talbot  J.  Taylor  &  Co.  From  an 
order  setting  aside  a  verdict  for  plaintiff  and  from  a  judgment  for 
defendant,  plaintiff  appeals.    Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  RICH, 
and  MILLER,  JJ. 

!•  R.  Oeland  (O.  N.  Brown,  on  the  brief),  for  appellant. 

John  Henry  Hammond  (Russell  H.  Landale  and  Edward  B. 
Boise,  on  the  brief),  for  respondentjames  B.  Taylor. 

Philip  J.  Britt,  for  respondents  Talbot  J.  Taylor  and  Foxhall  P. 
Keene. 

MILLER,  J.  The  plaintiff  pleaded  a  refusal  by  the  defendants 
to  sell  certain  shares  of  stock  as  a  breach  of  the  ordinary  stock- 
broker's agreement  to  purchase  and  carry  stock  subject  to  the  cus- 
tomer's order.  It  appeared  that  the  stock  in  question  was  1,000 
shares  of  a  much  larger  number  purchased  on  account  of  a  pool 
formed  by  an  agreement  signed  by  the  defendants  and  several  other 
brokers  on  behalf  of  customers.  The  plaintiff's  evidence  tended 
to  establish  a  contract  between  him  and  the  defendants,  pursuant 
to  which  the  defendants  were  to  purchase  and  carry  for  him  said 
stock ;  it  being  understood,  however,  that  the  stock  was  pool  stock. 
His  evidence  tended  further  to  establish  the  fact  that  the  pool 
agreement  was  never  submitted  to  him,  and  that  it  was  agreed  tftat 
he  should  be  at  liberty  to  sell  the  stock  at  any  time  he  desired. 
The  defendants  claimed  that  the  pool  agreement  which  placed  the 
pool  stock  in  the  control  of  a  manager  was  submitted  to  the  plain- 
tiff, and  that  there  was  no  agreement  that  he  might  sell  independ- 
ent of  the  pool.  This  issue  was  submitted  to  the  jury,  and  re- 
solved by  it  in  favor  of  the  plaintiff,  whereupon  the  court  set  aside 
the  verdict  and  dismissed  the  complaint,  on  the  theory  that  the 
law  imputes  knowledge  of  the  general  nature  of  a  pool  agreement, 
and  that  no  valid  agreement  inconsistent  therewith  could  be  made, 
and  that,  if  such  an  independent  agreement  could  be  made,  there 
WN.T.S.— 69 
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was  no  consideration  for  it,  and  the  plaintiff's  cause  of  action  was 
for  deceit,  and  not  breach  of  contract.  The  record  simply  discloses 
that  decision  on  the  motion  to  dismiss  was  reserved.  It  nowhere 
appears  that  such  a  motion  was  made,  or  upon  what  ground  it 
was  based  if  made ;  but,  treating  the  motion  as  having  been  prop- 
erly before  the  court,  we  think  the  learned  justice  erred  in  dismiss- 
ing the  complaint.  The  plaintiff's  evidence  established,  if  true,  a 
distinct  independent  agreement  to  purchase,  carry,  and  sell  upon 
order  1,000  shares  of  stock,  of  which  the  signing  of  the  pool  agree- 
ment was  a  mere  incident.  We  do  not  think  that  the  terms  of 
pool  agreements  are  so  far  matter  of  common  knowledge  that 
knowledge  of  the  terms  of  this  agreement  can  be  imputed  to  the 
plaintiff,  who  swears  that  he  was  ignoraiat  of  its  terms,  and  that 
he  had  known  of  several  pool  agreements  which  permitted  the  mem- 
bers of  the  pool  to  sell  independent  of  the  pool.  One  of  the  de- 
fendants testified,  "There  was  a  private  contract  between  me  and 
Ridgely,  by  whicii  he  was  to  participate  in  a  thousand  shares  of 
our  stock,"  from  which  it  would  appear  that  the  defendants,  and 
not  the  plaintiff,  were  members  of  the  pool  And,  whatever  may 
have  been  the  terms  of  the  pool  agreement  signed  by  the  defend- 
ants, we  can  discern  no  reason  why  they  could  not  make  any  agree- 
ment they  chose  with  the  plaintiff.  The  reasons  which  moved  the 
learned  justice  to  dismiss  the  complaint  could  properly  be  urged 
before  the  jury. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial 
granted ;  costs  to  abide  the  event.    All  concur. 


WILSON  y.  NEW  YOBK  MILLa 
(Supreme  Oonrt,  Appellate  Division,  Fourth  Department    July  «,  19Q6.) 

InJUBT  to  ElMPLOTi-^ONTRIBtJTORY  NkOLIOENCS— EVIDSnCS. 

A  verdict  for  plaintiff  for  death  of  an  emploir^  of  defenOast  from  get- 
ting In  the  wheel  of  defendanf a  engine  eamiiot  be  svitBiiied  n^ere  it  Is 
a  mere  conjecture  whether  the  accident  was  due  to  the  Insufflcifint  guard 
rail  or  to  decedent  carelessly  approaching  too  near  the  wheel;  the  rale 
that  freedom  ftom  contributory  negligence  must  be  shown  not  being 
changed  by  the  Employer's  Liability  Act,  Laws  1902,  p.  1748,  c.  600,  §  3, 
declaring  that  the  question  whether  tiie  employd  was  guilty  of  contribu- 
tory negligence  shall  be  CMie  of  fact,  subject  to  the  ufiual  powers  of  the 
court  to  set  aside  a  verdict  contrary  to  the  evidence. 

[Ed.  Note. — For  cases  in  point,  see  voL  34»  Cent  Dig.  Master  and  Serv- 
ant. §  908.] 

Appeal  from  Trial  Term,  Oneida  County. 

Action  by  L/Juisa  M.  Wilson,  administratrix  of  Raymond  Ochs- 
ner,  against  the  New  York  Mills.  From  a  judgment  on  a  verdict 
for  plaintiff  and  from  an  order  denying  a  new  trial,  defendant  ap- 
peals.    Reversed. 

Argued  before  McLENNAN,  P.  J^  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ. 

William  Kernan,  for  appellant. 

M.  H.  Sexton,  for  respondent. 
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SPRING*  J.  The  plaintiflE's  intestate,  a  young  man  about  12^ 
years  of  age,  was  caught  in  a  pulley  wheel  in  the  wheelroom  of  the 
defendant's  mill  on  the  morning  of  February  10,  1903,  and  mstant- 
ly  killed.  He  had  been  in  the  employ  of  the  defendant  about  eight 
or  nine  months  as  assistant  engineer.  The  pulley  wheel  was  in  one 
end  of  the  wheehoom,  and  was  seven  feet  three  inches  in  diameter 
and  three  feet  one  inch  wide,  carrying  a  three-foot  beh,  and  re- 
volved from  north  to  south  at  the  rate  of  156  revolutions  a  minute. 
The  lower  portion  of  the  wheel  revolved  in  a  pit  which  was  below 
the  floor  of  the  wheelroom  and  below  the  platform  or  pier.  In. 
this  wheel  were  two  rows  of  spokes  whkh  were  fastened  to  the 
rim  of  the  wheel  about  nine  inches  from  its  edge.  This  large  pulley 
wheel  was  hung  so  that  there  was  a  space  of  two  or  three  inches  be- 
tween the  rim  of  the  wheel  and  the  edge  of  the  platform.  The  plat- 
form was  built  of  brick,  eight  or  nine  leet  long,  three  feet  wide,  and 
was  eighteen  inches  high  above  the  flfoor  of  the  room,  and  extended 
parallel  with  the  large  pulley  wheel  above  described,  and  the  por- 
tion of  the  latge  pulley  wheel  above  this  platform  was  about  four 
feet.  This  pulley  wheel  was  hung  on  a  long  shaft  which  was  fasten- 
ed on  the  east  side,  opposite  the  platform,  to  the  wall  of  the  room, 
and  which  extended  from  thence  through  the  wheel  as  its  axis,  over 
the  platform,  through  a  smaller  wheel,  and  thence  to  the  large  water 
wheel  in  the  center  of  the  room.  Where  this  shaft  passed  over  this 
brick  platform  was  a  bearing  which  was  about  fourteen  inches  above 
the  platform,  and  which  rested  in  an  oil  pan  which  was  two  feet 
long  and  came  up  flush  with  the  edge  of  the  platform  towards  the 
large  pulley  wheel.  On  top  of  this  bearing  were  two  oil  or  grease 
cups,  and  it  was  part  of  the  duties  of  the  deceased  to  phtce  oil  or 
grease  in  these  cups.  This  platform  extended  practically  north  and 
south.  On  the  other  side  of  the  platform,  and  hung  on  this  same 
shaft,  which  was  the  axis  of  the  large  pulley  wheel,  was  a  smaller 
pulley  wheel,  which  hung  within  five  inches  of  the  edge  of  the  plat- 
form. North  from  the  platform,  on  the  floor  of  the  room,  was  a 
grease  barrel,  and  at  the  other  end  of  the  platform  were  stairs  which 
extended  up  to  a  landing  by  which  entrance  was  had  into  the  en- 
gine room  of  the  mill,  so  that  this  platform  formed  a  passageway 
which  was  constantly  used  by  employes  in  going  to  and  from  the 
engine  room-  The  room  was  conrparatively  well  lighted.  The 
large  pulley  wheel  above  referred  to  was  guarded  by  means  of  a 
rail  nine  feet  long,  three  and  one-half  inches  wide,  and  one  and 
three-fourths  inches  thick,  which  was  hung  across  the  front  of  the 
wheel  and  along  the  edge  of  this  platform  twenty-six  inches  above 
the  floor  of  the  platform,  and  was  nailed  at  one  end  to  an  upright 
post  and  at  the  other  fastened  into  an  iron  angle.  Along  the  edge 
of  the  platform  from  the  shafting  to  the  stairs  leading  up  to  the 
engine  room  was  a  strip  of  wood  three  inches  high,  which  was 
placed  upon  the  floor  of  this  platform,  but  from  the  shafting  to  the 
other  end  of  the  platform,  towards  the  north,  there  was  no  strip  of 
wood,  or  any  other  guard  rail  except  the  one  first  above  mentioned. 
It  was  the  duty  of  the  deceased  to  place  oil  or  grease  in  these  grease 
cups  above  the  bearing  above  described  at  certain  times  during  the 
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day,  and  shortly  after  8  o'clock  on  the  morning  of  the  accident  he 
was  seen  with  a  pail  in  his  hand  getting  grease  out  of  the  grease 
barrel  which  stood  on  the  floor  of  the  room  a  few  feet  from  the 
northerly  end  of  the  brick  platform.  That  was  the  last  time  he 
was  ever  seen  alive.  About  five  minutes  thereafter  the  upper  part 
of  his  body  was  found  on  its  back  on  the  platform  north  of  the 
shafting,  and  between  the  shafting  and  the  grease  barrel  with  the 
head  towards  the  shafting  and  about  a  foot  from  the  small  pulley 
wheel.  The  legs  were  found  in  the  bottom  of  the  pit  underneath 
the  large  pulley  wheel,  and  portions  of  his  body  were  found  on  the 
inside  of  the  rim  of  this  large  wheel.  The  grease  pail  was  standing 
on  the  platform  on  the  other  side  of  the  shafting  from  the  body, 
and  nearer  the  small  pulley  wheel  above  mentioned  than  the  one 
by  which  he  evidently  met  his  death.  The  guard  rail  which  had 
been  in  front  of  and  protecting  the  large  wheel  was  found  on  the 
floor  of  the  room,  torn  forcibly  from  its  fastenings. 

The  above  is  practically  all  the  proof  there  was  of  the  accident, 
except  certain  side  lights,  to  wit,  that  he  was  young,  active,  had 
shortly  before  been  married,  had  no  domestic  troubles,  was  of  a 
happy  disposition ;  and  on  behalf  of  the  defendant  that  on  a  previ- 
ous occasion,  while  in  the  engine  room,  the  engineer  had  told  him 
to  be  vary  careful,  or  he  would  get  hurt,  at  a  time  when  he  was 
standing  in  close  proximity  to  some  of  the  machinery  there  in  the 
engine  room.  There  was  no  evidence  as  to  whether  or  not  he  had 
filled  the  grease  cups  with  grease  before  he  was  killed.  It  may  be 
said  that  there  was  sufiicient  evidence  of  the  defendant's  negligence, 
and  also  that  the  question  of  the  assumption  of  the  risk  by  the 
intestate  was  properly  submitted  to  the  jury.  We  think,  however, 
there  was  a  total  absence  of  tangible  facts  from  which  the  jury 
might  determine  how  the  accident  occurred.  It  is  as  reasonable  to 
infer  that  decedent  carelessly  approached  too  near  the  end  of  the 
brick  pier,  and  his  clothing  was  caught  by  the  rapidly  revolving 
wheel,  as  to  conclude  that  he  fell  in  the  wheel  because  there  was  no 
guard  rail  close  to  the  end  of  the  platform.  Any  conclusion  reach- 
ed depended  wholly  upon  speculation  and  conjecture.  Undoubted- 
ly, where  there  is  no  eyewitness  of  the  accident,  and  death  results, 
slight  evidence  will  exonerate  the  decedent  from  the  charge  of  want 
of  care ;  yet  there  must  be  some  proof — some  facts — ^justifying  the 
inference  that  contributory  negligence  may  not  be  imputed  to  him. 
Scheir  v.  Quirin,  77  Am).  Div.  624-628,  78  N.  Y.  Supp.  956,  affirmed 
177  N.  Y.  668,  69  N.  E.  1130 ;  Goodhines  v.  Chase,  100  App,  Div. 
87,  91  N.  Y.  Supp.  313 ;  Palcheski  v.  Brooklyn  Heights  R.  R.  Co., 
69  App.  Div:  440,  74  N.  Y.  Supp.  987.  It  is  proper  to  note  that  this 
machinery  had  been  in  practically  the  same  condition,  with  the 
same  guard  rail,  for  11  years,  with  employes  passing  and  repassing 
daily  over  this  platform  to  and  from  the  engine  room,  and  no  acci- 
dent had  ever  occurred.  It  is  also  to  be  noted  that  the  duty  of  the 
deceased  did  not  call  him  in  close  proximity  to  this  wheel.  He  was 
only  required  to  place  grease  in  these  cups  which  were  over  this 
bearing,  and  that  could  easily  be  done  if  he  stood  in  the  center  of 
the  platform  and  some  distance  from  the  revolving  wheeL 
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The  complaint  sets  out  a  cause  of  action  within  the  employer's 
liability  act  (chapter  600,  p.  1748,  Laws  of  1902).  Section  3  of  that 
act  provides : 

"The  question  whether  the  employee  understood  and  assumed  the  risk  of  such 
Injury,  or  was  guilty  of  contributory  Degllgence,  by  his  continuance  in  the 
same  place  and  course  of  employment  with  knowledge  of  the  risk  of  injury 
shall  be  one  of  fact,  subject  to  the  usual  powers  of  the  court  in  a  proper  case 
to  set  aside  a  verdict  rendered  contrary  to  the  evidence.*' 

The  effect  of  this  provision  is  not  to  relieve  the  plaintiff  from 
showing  freedom  from  contributory  negligence,  nor  does  it  require 
the  submission  to  the  jury  of  this  question  where  there  is  an  utter 
absence  of  proof  tending  to  establish  the  exercise  of  care  by  the 
person  injured.  Submission  to  a  jury  implies  controverted  facts, 
or  circumstances  from  which  contrary  inferences  may  fairly  be 
drawn.  The  isolated  fact  that  an  employe  was  killed  in  the  course 
of  his  employment  does  not  of  itself  permit  a  jury  to  find  that  the 
employe  was  free  from  fault  contributing  tp  his  death.  The  plaintiff 
must  show  affirmatively  freedom  from  negligence,  and,  if  he  utter- 
ly fails  in  this  essential  part  of  his  case,  the  duty  of  the  court  to 
nonsuit  still  remains  in  spite  of  the  employer's  liability  act,  for  the 
reason  that  there  is  no  fact  to  submit  to  the  jury.  The  power  of 
the  court  "to  set  aside  a  verdict  rendered  contrary  to  the  evidence" 
implies  a  disputed  question  of  fact,  and  does  not  meet  the  case 
where  there  is  no  evidence  exculpating  the  employ^  from  blame. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  the  appellant  to  abide  the  event. 

Judgment  and  order  reversed,  and  new  trial  granted,  with  costs  to  appel- 
lant to  abide  event,  upon  questions  of  law  only,  the  facts  having  been  ex- 
amined, and  no  error  found  therein.    All  concur. 


CULNANE  V.  DIXON 
(Supreme  Court,  Appellate  Division,  Fourth  Department    July  8,  1905.) 

1.  Taxation— Tax  Sales— Action  to  Skt  Asidi^—Ibbegulabities— Burden  or 

Pboof. 

Under  Tax  Law  (Laws  1806,  p.  841,  c.  908)  §  181,  providing  for  the  exe- 
cution hy  the  Gomptroller  of  a  deed  of  lands  sold  for  taxes  and  not  re- 
deemed, which  conveyance,  after  two  years,  shall  be  conclusive  evidence 
that  the  sale  and  all  proceedings  prior  thereto  were  regular,  where  the 
complaint  in  an  action  to  set  aside  a  tax  deed  alleges  that  when  the  as- 
sessment was  made  the  lands  belonged  to  plaintiff's  grantor,  who  was  a 
nonresident,  the  burden  of  overcoming  the  sale  and  deed  after  two  years 
from  date  thereof  by  proof  of  irresrularities  is  on  plaintiff. 

2.  Same— Admissions— Pleadings— Oonstbuction. 

The  complaint  in  an  action  to  set  aside  a  tax  deed  on  the  ground  that 
the  assessment  was  improperly  made,  as  against  resident  lands,  alleged 
that  at  all  times  between  January  1, 1894,  and  March  1, 1899,  one  D.,  a  non- 
resident, was  the  owner  of  the  premises,  and  that  on  March  4,  1899,  he 
conveyed  the  same  to  plaintiff.  The  answer  admitted  that  prior  to  the 
4th  day  of  March,  1899,  D.  was  the  owner  of  the  premises,  and  conveyed 
them  to  plaintiff,  but  denied  every  allegation  except  those  allegations  ex- 
pressly admitted  or  otherwise  denied.  Held  to  constitute  an  admission 
that  on  March  4,  1899,  when  he  conveyed  to  plaintiffs,  D.  held  the  title, 
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flo  afl  to  oiftke  his  oonveysAce  effecUve,  and  aot  an  admission  of  tiie  al- 
legation th&t  for  five  years  before  that  be  had  at  all  times  so  held  the  title, 
60  as  to  establish  that  at  the  time  of  the  aBsessment  in  1697  the  premises 
belonged  to  him. 

•8.   BAMD— EVIDBliCB— SUfFICIBWCr. 

Testimony  of  i»!atartiff,  who  at  all  the  times  te  question  lived  oatside 
the  state,  as  foflows:  **!  luiow  of  no  such  a  person  as  G.  belonging  to  me. 
I  bad  a  sister-in-law  by  that  name,  and  she  never  had  any  interest  in  this 
lot,  and  died  prior  to  1S97"— did  not  sufficiently  prove  that  the  property 
was  not  properly  assessed  to  C.  in  1897. 

Appeal  from  Special  Term,  Stesiben  Comity. 

Action  by  Margaret  Culnane  against  Andrew  J,  Dixon,  implead- 
ed, etc.  From  a  judgment  dismissing  her  complaint,  plaintiff  ap- 
peals.    Affirmed, 

The  defendant  holds  the  title  and  possession  of  certain  real  estate  sitnate 
In  the  town  of  Ooming,  Bteoben  county,  through  varions  mesne  oouveyanoes 
from  the  county  treasurer  of  said  county.  Said  ofiLdal  in  December,  1899, 
duly  advertised  and  sold  said  premises  for  nonpayment  of  taxes  claimed  to 
have  been  assessed  for  the  year  1897,  and  reassessed  as  unijaid  in  1896.  The 
premises  were  assessed  as  lands  of  a  resident  taxpayer  to  one  Mary  M.  Gnl- 
nane.  Plaintiff  is  seelEiog  by  this  action  to  have  set  aside  said  tax  sale  and 
the  couvcyances  founded  thereon,  upon  the  ground  that  in  1897  said  lands 
belonged  to  one  Doolittle,  who  was  a  nonresident,  and  that  therefore  the  orig- 
inal assessment  of  them  other  than  as  nonresident  lands  was  invalid  and  void. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
HISCOCK,  and  STOVER,  JJ, 
William  S.  Reed,  for  appellant. 
Warren  C.  Cheney,  for  respondent. 

HISCOCK,  J.  It  seems  to  ns  that  plaintiff  has  failed  to  establish 
the  facts  necessary  as  a  basis  for  her  action.  The  tax  deed  under 
•which  defendant  claimed  at  the  date  of  commencement  of  this  ac- 
tion was  made  conclusive  evidence  that  the  sale  and  all  proceedings 
prior  thereto,  from  and  including  the  assessment,  were  regular  and 
in  accordance  with  the  provisions  of  law.  Section  131,  Tax  Law 
(Laws  18d6,  p.  841,  c.  908).  While  it  may  be  assumed  that  this 
would  not  bar  plaintifif  from  asserting  some  jurisdictional  defect, 
there  can  be  no  doubt  that,  under  her  complaint  and  the  principles 
of  law  applicable,  the  burden  rested  upon  her  of  attacking  and  over- 
turning the  sale  and  deed  by  proof  of  irregularities.  City  of  New 
York  V.  Matthews,  180  N.  Y.  41,  47,  72  N.  E.  629.  She  bound  her- 
self by  her  complaint  to  do  this  by  establishing  that  in  1897  the  prem- 
ises belonged  to  Doolittle,  who  was  a  nonresident,  and  that  the  as- 
sessment was  to  Mary  M.  Culnane  as  a  resident.  There  is  no  doubt 
about  the  latter  fact,  but  I  think  the  ownership  by  Doolittle  has  not 
been  established.  Tlicre  is  no  testimony  to  do  this,  and  the  decision 
of  the  question  rests  upon  the  allegations  and  admissions  of  the 
pleadings.  The  complaint  alleges  that  "at  all  times  between  January' 
1, 1894,  and  March  1, 1899,  Frank  E.  Doolittle  was  the  owner  in  fee 
simple"  of  the  premises,  and  further,  in  another  paragraph,  that  up- 
on March  4,  1899,  he  conveyed  the  same  to  the  plaintiff.  His  and 
plaintiff's  nonresidence  are  undisputed.  The  defendant's  answer 
admits  "that  prior  to  the  fourth  day  of  March,  1899,  Frank  E.  Doo- 
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little  was  the  owner  of  the  premises,  ♦  ♦  ♦  and  conveyed  the 
said  premises  to  the  plaintiff."  Then  "said  defendant,  further  an- 
swering the  said  complaint,  *  *  *  denies  the  same,  and  each 
and  every  allegation  therein  contained,  except  those  parts  and  alle- 
gations hereinbefore  expressly  admitted  or  otherwise  denied."  A 
fair  construction  of  the  answer  is  as  an  admission  that  upon  March 
4, 1899,  when  he  conveyed  to  plaintiff,  Doolittle  had  become  invested 
with  the  title,  so  as  to  make  his  conveyance  effective,  and  it  should 
not  be  construed  as  admitting  the  allegation  of  the  complaint  that 
for  five  years  before  that  he  had  at  all  times  so  held  the  title.  This 
view  is  rendered  more  easy,  and  one  in  favor  of  plaintiff  more  diffi- 
cult, by  the  evidence  which  she  drew  out  from  the  witness  Chambers 
that  Mrs.  Culnane  had  "owned  this  property  for  more  than  ten 
years."  There  is  no  finding  of  ownership  by  Doolittle  prior  to 
March  4,  1899.  I  also  think  that  there  was  no  sufficient  proof  that 
the  property  was  not  properly  assessed  to  Mary  M.  Culnane  as  a 
resident  in  1897.  The  only  evidence  directly  upon  this  point  was 
given  by  plaintiff,  who  said : 

*'I  know  of  no  such  a  person  as  Mary  M.  Culnane,  belonging  to  me.  I  had 
a  sister-ln-law  by  that  name,  and  she  nerer  had  any  Interest  in  this  lot,  and 
she  died  prior  to  1897." 

This  evidence  was  so  limited  by  its  form,  and  the  further  fact  that 
the  witness  at  all  the  times  in  question  lived  in  Pennsylvania,  as 
to  fall  short  of  satisfactorily  proving  the  nonexistence  of  the  person 
assessed. 

Plaintiff  is  not  in  position  to  urge  that  the  evidence  of  the  wit- 
ness Chambers,  above  quoted,  showed  her  to  be  the  owner  of  the 
property  in  1897,  and  that  for  that  reason  the  assessment  was  in- 
valid. The  record  title  shows  that  evidence  to  have  been  incorrect 
as  a  whole,  and,  moreover,  plaintiff's  complaint  was  not  framed,  and 
the  action  was  not  tried,  upon  any  theory  of  ownership  by  her  in 
1897. 

These  views  render  it  unnecessary  to  consider  other  questions 
presented.    The  judgment  should  be  affirmed^  with  costs. 

Judgment  and  order  affirmed,  with  costs.    All  concur. 


Mcintosh  v.  kilpatrick. 

(9aprane  dmrt,  Appellate  Tenn.    May,  1904.) 

Monet  Had  and  Received. 

Plaintiff  havtnif  paid  money  to  defendant's  employ^  to  apply  cm  rent  of 
defendant's  apartment,  which  he  then  assumed,  but  had  no  authority,  to 
rent  to  plaintiff,  and  defendant  not  having  ratified  the  agreement  or  made 
another,  plaintiff  is  entitled  to  recover  the  money. 

•    Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Twelfth 
District. 

Action  by  James  H.  Mcintosh  against  Ringland  F.  Kilpatrick  for 
money  had  and  received  to  the  use  of  plaintiff.  August  15,  1903, 
plaintiff  gave  an  employe  of  defendant  $20,  and  received  a  memoran- 
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dum  as  follows :  "Received  from  James  H.  Mcintosh  $20  to  be  ap- 
plied on  rent  of  apartment  *  *  *  rent  to  be  $1,300  for  term 
ending  September  30,  1904,  tenant  to  have  possession  whenever  he 
wishes.  [Signed]  John  Hartle."  The  parties  subsequently  disa- 
greed over  details  of  occupancy,  and  plaintiff  never  took  possession, 
and  now  sues  for  the  $20.  Judgment  for  plaintiff.  Defendant  ap- 
peals.   Affirmed. 

The  following  is  the  opinion  in  the  court  below  (Bennet,  J.) : 

The  defendant's  engineer,  Mr.  Hartle,  swore  that  his  authority  was  limited 
to  showing  apartmeots  and  giving  prices,  and  that  final  arrangements  for 
leasing  were  made  by  some  other  person.  Consequently  he  was  without  aur 
thority  to  bind  the  defendant  by  the  signing  of  the  instrument  of  August 
15th.  It  does  not  appear  that  the  defendant  ever  ratified  his  act,  with  knowl- 
edge of  what  he  had  done.  The  subsequent  Interview  between  the  plaintiff 
and  defendant  resulted  in  a  disagreement  I  am  thus  led  to  the  conclusion 
that  there  was  no  lease  or  agreement  for  leasing  between  the  parties.  There 
having  been  no  agreement,  there  is  nothing  to  Justify  the  defendant  in  retain- 
ing the  ^.    Judgment,  therefore,  for  the  plaintiff  for  that  amount 

Argued  before  FREEDMAN,  P.  J.,  and  SCOTT  and  TRUAX,  JJ. 

Maas  &  Goldberg,  for  appellant 
Charles  L.  Burr,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with  costs,  on  the  opinion 
in  the  court  below. 


SANFORD  T.  SANFORD. 
(Supreme  Oourt,  Special  Term,  New  York  Ck>untj.    July,  ld05.) 

1.  Divorce— Motion  fob  Altmont— Affidavits. 

AfBdavits  tor  plaintiff,  on  defendant's  motion  for  alimony  and  oounsel 
fee  in  an  action  to  annul  a  marriage,  which  show  not  only  the  conduct  of 
the  parties  towards  each  other,  but  also  towards  oth^ s,  are  proper,  so  far 
as  the  latter  has  a  bearing  on  the  wife's  conception  of  and  adherence  to 
correct  standards  of  conjugal  conduct 

[Bd.  Note. — For  cases  in  point,  see  vol  17,  Cent  Dig.  Divorce,  H  67<K 
671,  676.] 

2.  Sahs— Reply  Affidavits— SuppBBSsioir. 

Defendant  in  an  action  to  annul  a  marriage  is  not  entitled  to  suppres- 
sion of  plaintiff*8  affidavits  on  motion  of  defendant  for  alimony,  where  the 
matter  therein  complained  of  is  in  reply  to  defendant's  affidavit,  wheels 
she  accepts  the  issue  tendered  by  the  complaint,  as  to  whether  the  es- 
trangement was  due  to  the  fault  of  the  one  or  the  other,  and  seeks  to  show 
that  the  fault  was  his. 

Action  by  Henry  Sanford  against  Grace  B.  Sanford.  Defendant 
moves  to  suppress  certain  affidavits.     Denied. 

Nicoll,  Anable  &  Lindsay  (John  D.  Lindsay  and  Raymond  D. 
Thurber,  of  counsel),  for  the  motion. 

Arthur  L.  Livermore  (Alton  B.  Parker,  of  counsel),  opposed. 

GIEGERICH,  T.  The  motion  to  suppress  certain  affidavits  filed 
on  behalf  of  the  plaintiff  on  the  defendant's  motion  for  alimony  and 
counsel  fee  in  an  action  to  annul  a  marriage  should  be  denied  for  two 
reasons :    First,  because  on  such  an  application  for  alimony  all  facts 
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are  relevant  which  show  the  conduct  of  the  parties  toward  each 
other,  and  toward  others  as  well,  so  far  as  the  latter  has  a  bearing 
on  the  wife's  conception  of  and  adherence  to  correct  standards  of 
conjugal  conduct  .  In  Peckford  v.  Peckford,  1  Paige,  274,  Chancellor 
Walworth  gave  decided  weight,  in  awarding  alimony,  to  the  fact 
that  the  wife's  conduct  had  not  been  entirely  discreet  and  prudent, 
and  that,  too,  in  a  case  where  the  husband's  guilt  was  established. 
A  second  reason  why  the  motion  should  be  denied  is  that  most  of 
the  matter  complained  of  is  in  reply  to  portions  of  the  defendant's 
own  affidavit,  wherein  she  accepts  the  issue  tendered  in  the  com- 
plaint, as  to  whether  it  is  her  fault  or  the  plaintiff's  that  the  es- 
trangement has  arisen,  and  in  which  it  is  sought  to  show  that  such 
fault  is  his. 

Motion  denied,  without  costs.  If,  in  view  of  this  decision,  it  is 
desired  to  submit  further  opposing  affidavits  in  the  original  motion, 
that  should  be  done,  and  copies  served  on  the  plaintiflf's  attorney,  on 
or  before  the  27th  inst.  The  plaintiff  may  have  until  the  29th  inst. 
to  reply  to  any  new  matter.  Proof  of  service  of  all  affidavits  on 
either  side  should  be  handed  in  with  the  affidavits. 


FORD  v.  ABBUCKLB  et  aL 
(Supreme  Court,  Appellate  Divlfiion,  Second  Department    July  27,  1905.) 

1.  Neougencb— FEiiLow  Sebtants. 

While  defendants  were  unloading  on  their  wharf  a  cargo  of  sugar  from 
the  lighter  of  M.,  the  captain  of  which  was  putting  the  sugar  on  the  hoist- 
ing apparatus  and  giylng  the  signals  for  application  of  the  power,  the 
power  being  furnished  and  operated  by  defendants,  plaintiff,  employed 
by  W.,  and  on  the  wharf  of  right  to  sew  the  bags  containing  the  sugar, 
was,  without  fault  of  his,  injured  by  negligence  of  defendants'  employ^ 
operating  the  hoist,  not  due  to  any  faulty  signal.  Held  that,  in  the  ab- 
sence of  any  evidence  that  defendants  were  under  any  arrangement  with 
M.,  which  made  their  servants  his  for  the  time  being,  or  that  plaintiff's 
employer  was  engaged  under  any  arrangement  with  M.  and  defendants 
which  tended  in  any  way  to  make  plaintiff,  for  the  time  being,  the  servant 
of  them,  or  of  either  of  them,  there  was  nothing  to  relieve  defendants 
from  liability  on  the  ground  that  plaintiff  was  injured  by  a  fellow  servant. 

[Ed.  Note.— For  cases  in  point,  see  vol.  84,  Gent  Dig.  Master  and  Serv- 
ant, H  485-192.] 

2.  SlAKB— Assumption  of  Risk. 

Plaintiff,  in  the  employ  of  W.,  and  by  right  on  defendants'  wharf  to 
sew  up  bags  containing  sugar,  which  was  being  unloaded,  did  not  assume 
the  risk  of  injury  from  negligence  of  defendant's  servants  in  unloading 
the  cargo. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  84,  Cent  Dig.  Master  and  Serv- 
ant, H  37r«78,  567-4573.] 

Appeal  from  Municipal  Court  of  New  York. 

Action  by  Harry  Ford  against  John  Arbuckle  and  others.  From 
a  judgment  for  defendants,  plaintiff  appeals.    Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  RICH, 
and  MILLER,  JJ. 

Bruce  R.  Duncan,  for  appellant. 

William  D.  Stiger,  for  respondents.  ^^^^^^^^^  by  GoOglc 


10S8  94  NBW  YORK  BUPPJUDMENT  (Sup.  Ct 

and  128  New  York  State  Reporter 

HIRSCHBERG,  P.  J.  The  decision  in  the  case  of  Lauro  v. 
Standard  Oil  Co.,  74  App.  Div.  4,  76  N.  Y.  Supp.  800,  seems  decisive 
of  this  appeal.  On  the  2d  day  of  May,  1904,  the  defendants  were 
engaged  in  unloading  upon  their  wharf  in  Brooklyn  a  cargo  oi  sugar 
from  a  lighter  belonging  to  MacMasters.  The  captain  of  the  lighter 
was  engaged  in  hooking  the  draughts  of  sugar  (in  bags)  to  the 
hoisting  apparatus,  and  ht  gave  the  signals  for  the  application  of  the 
power.  But  the  power  was  furnished  by  the  defendants,  and  was 
operated  upon  the  wharf  by  their  engineer  and  other  servants.  The 
plaintiff  was  injured  by  the  negligence  of  one  of  the  defendants'  men 
operating  the  hoist  upon  the  wharf,  not  due  to  any  faulty  signal, 
and  was  himself  apparently  free  from  blame.  He  was  in  the  employ 
of  the  firm  of  James  J.  Walsh  &  Co.,  and  was  upon  the  wharf  by 
right  for  the  purpose  of  sewing  torn  bags,  in  order  to  prevent  loss 
of  sugar.  The  defendants  offered  no  evidence,  the  complaint  being 
dismissed  upon  the  plaintiff's  proof. 

In  Lauro  v.  Standard  Oil  Co.,  supra,  the  plaintiff  was  working  for 
a  stevedore  in  loading  a  steamship  from  the  defendant's  dock.  The 
cargo  was  handled  by  means  of  rigging  furnished  by  the  ship  and  by 
the  stevedore,  but  operated  by  power  furnished  by  the  defendant, 
and  applied  by  means  of  a  drum  stationed  on  the  dock,  also  fur- 
nished by  the  defendant.  The  drum  was  in  charge  of  the  defend- 
ant's servant  whose  duty  it  was  to  raise  the  cargo  from  the  dock 
and  lower  it  into  the  hold  in  obedience  to  signals  from  one  of  the 
stevedore's  servants  stationed  on  the  steamship.  The  accident  in 
that  case  resulted  from  the  negligence  of  the  drum  man  in  lowering 
a  portion  of  the  cargo  before  he  had  received  a  signal  so  to  do,  and 
it  was  held  that  the  drum  man  was  not,  as  matter  of  law,  a  fellow 
servant  of  either  the  stevedore  or  his  employe,  and  that  the  de- 
fendant was  therefore  liable  to  the  latter  for  injtuies  sustained  by 
him  through  the  drum  man's  negligence.  The  facts  in  the  case  at 
bar  are  somewhat  more  favorable  to  the  plaintiff's  right  of  recovery 
than  in  the  case  cited.  Here  the  accident  occurred  because  the  man 
in  charge  of  the  hoisting  apparatus  upon  the  wharf  negligently 
swung  a  heavy  draught  of  sugar  upon  the  plaintiff,  but  neither  the 
plaintiff  nor  his  employers  were  engaged  in,  or  directly  connected 
with,  the  process  of  unloading.  That  was  wholly  in  the  charge  of 
MacMasters  and  the  defendants  in  this  division  of  labor  and  re- 
sponsibility which  I  have  outlined,  while  the  plaintiff's  function  in 
the  service  of  his  separate  master  was  confined  solely  to  salvage  of 
the  cargo.  There  is  no  suggestion  in  the  evidence  that  the  defend- 
ants were  under  any  arrangement  with  MacMasters  which  made 
their  servants  his  for  the  time  being,  and  none  that  the  plaintiff's 
employers  were  engaged  under  any  arrangement  vsrith  the  other  two 
which  tended  in  any  way  to  make  the  plaintiff  for  the  time  being 
the  servant  of  the  others,  or  of  either  of  them.  The  cases  cited  by 
the  learned  counsel  for  the  respondent,  of  which  Higgins  v.  Western 
Union  Telegraph  Co.,  156  N.  Y.  75,  50  N.  E.  600,  66  Am.  St.  Rep. 
537,  is  one,  and  which  invoke  the  doctrine  that  a  servant  generally 
employed  and  paid  by  one  person  may  nevertheless  be  ad  hoc  the 
servant  of  another  in  a  particular  transaction  even  when  his  gen- 
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cral  employer  is  interested  in  the  work,  have  accordingly  no  applica- 
tion. 

The  learned  counsel  for  the  respondents  also  relies  upon  the  case 
of  Downes  v.  Elmira  Bridge  Co.,  179  N.  Y.  136,  71  N.  E.  743,  as 
authority  for  the  proposition  that  the  plaintiflf  assumed  the  risk  of 
injury  from  the  defendants'  negligence.  In  that  case,  however,  the 
plaintiff  was  a  mere  licensee,  and  even  the  implied  invitation  to  use  * 
the  defendant's  wharf  at  the  time  of  the  accident  had  been  revoked 
by  the  inherently  dangerous  work  then  being  openly  carried  on. 
The  case  was  controlled  by  the  proposition  that  dangerous  work  in 
plain  sight  is  notice  to  a  mere  licensee,  and  negatives  the  assur- 
ance of  safety  except  from  wanton  injury  or  willful  misconduct. 
Here,  however,  the  plaintiff  appears  to  have  been  upon  the  wharf 
as  a  matter  of  right,  in  the  discharge  of  some  contractual  obligation 
with  which  the  defendants  were  apparently  beneficially  connected, 
while  the  work  going  on  was  certainly  reasonably  safe  if  performed 
with  ordinary  care. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered. 

Judgment  reverBed,  and  new  trial  ordered;   costs  to  abide  the  event    All 
concur. 


In  re  KESNAN  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department    July  27,  1905.) 

Wills— CoNSTEUCTioN— Gift  in  Tbust— Sufficikncy  of  Trust. 

Testator  bequeathed  to  one  $5,000,  **to  be  expended  by  him  as  I  have 
Instructed  him  during  my  lifetime."  He  also  gave  him  $1,000  *for  his 
personal  use."  Held,  that  the  $5,000  gift  being  designed  for  some  other 
object  than  the  legatee's  personal  use,  was  invalid,  because  of  its  insuf- 
ficiency as  a  trust 

Appeal  from  Surrogate's  Court,  Kings  County. 

In  the  matter  of  the  judicial  settlement  of  James  Keenan  and  an- 
other as  executors,  and  another  as  executrix,  of  the  will  of  Owen 
Nolan,  deceased.  From  a  decree  of  the  Surrogate's  Court  ad- 
judging that  a  bequest  to  James  S.  Duffy  is  void,  the  legatee  ap- 
peals.    Affirmed. 

Argued  before  HIRSCHBERG,  R  J.,  and  BARTLETT,  JENKS, 
RICH,  and  MILLER,  JJ. 

Herbert  T.  Ketcham  (Joseph  E.  Owens,  on  the  brief),  for  appel- 
lant. 

William  H.  Stryker,  for  respondent  executors. 
William  F.  Hagarty,  for  respondent  Nellie  Nolan. 

WILLARD  BARTLETT,  J.  This  appeal  calls  for  the  construe 
tion  of  the  tenth  and  seventeenth  paragraphs  of  the  will  of  Owen 
Nolan,  deceased.    Those  paragraphs  read  as  follows : 

''Tenth.  I  give  and  bequeath  to  my  friend  Rev.  James  a  Duffy,  the  sum  of 
Five  thousand  ($5,000.00)  dollars,  to  be  expended  by  him,  as  I  have  instructed 
him  during  my  lifetime.     ♦    «    * 

"Seventeenth.  I  give  and  bequeath  to  my  friend  Rev.  James  8.  Duffy,  for 
his  peraonai  use  the  sum  of  One  thousand  (11,000.00)  d0llara." 


Digitized  byCjQOQlC 


1100  94  NBW  TOBK  8UPPLBMBNT  (Sup.  Ct» 

And  128  New  York  State  Reporter 

The  learned  surrogate  has  held  that  the  tenth  paragraph  is  invalid 
because,  while  the  bequest  partakes  of  the  general  nature  of  a  trust, 
the  necessary  requirements  of  a  trust  are  not  stated.  He  has  also 
declined  to  sustain  it  as  an  individual  bequest  because  the  seven- 
teenth clause,  giving  the  same  legatee  $1,000  "for  his  personal  use," 
indicates  that  the  bequest  of  $6,000  in  the  tenth  paragraph  could  not 
'  have  been  intended  to  go  to  the  appellant  individually.  The  case  of 
Gross  V.  Moore,  68  Hun,  412,  22  N.  Y.  Supp.  1019,  is  cited  in  support 
of  these  conclusions.  That  case  is  distinguishable,  I  think,  in  two 
essential  particulars.  The  gift  there  under  consideration  was  not 
to  any  legatee  or  devisee  by  name,  but  to  the  executor  of  the  testator, 
and  concluded  with  the  words  "to  be  distributed  by  him  according 
to  instructions  given  to  him  by  me."  This  direction  amounted  to  a 
plain  negation  of  any  idea  that  the  executor  was  to  retain  for  him- 
self the  substance  of  the  gift.  A  distribution  was  wholly  inconsist- 
ent with  a  retention  of  the  property  by  the  executor.  No  such  mani- 
fest inconsistency  is  presented  by  the  language  of  the  tenth  para- 
graph of  the  will  in  the  case  at  bar.  If  that  paragraph  stood  alone 
it  would  not  be  difficult  to  hold  that  an  expenditure  for  the  benefit 
of  the  legatee  himself  was  contemplated  by  the  testator  when  he  re- 
quired the  $5,000  "to  be  expended  by  him  as  I  have  instructed  him 
during  my  lifetime."  It  becomes  much  less  easy  to  adopt  this  view, 
however,  when  the  tenth  paragraph  is  read  in  connection  with  the 
seventeenth,  wherein  $1,000  is  bequeathed  to  the  appellant  "for  his 
personal  use."  These  words  imply  that  the  $5,000  bequeathed  by 
the  previous  tenth  paragraph  was  not  designed  to  be  applied  to  the 
personal  use  of  the  legatee,  but  was  intended  rather  to  be  received 
and  disbursed  by  him  for  the  benefit  of  some  other  person  or  per- 
sons. Looking  at  both  paragraphs  together,  it  would  seem  as 
though  the  testator  had  unsuccessfully  endeavored  to  create  a  trust 
by  the  tenth  paragraph,  and,  having  failed  in  that  purpose,  that  the 
bequest  has  properly  been  adjudged  to  be  invalid.  Indeed,  counsel 
for  the  appellant  do  not  seek  to  sustain  this  bequest  as  a  trust,  but 
they  arg^e  that  it  should  be  upheld  as  a  gift  to  the  appellant  indi- 
vidually. The  substance  of  their  argument  on  this  subject  is  well 
summed  up  by  the  following  extract  from  their  brief : 

**The  two  provisions  may  well  have  been  In  effect  as  follows:  'I  give  tbe 
first  gift  accompanied  by  instructions,  which  are  purely  precatory,  because 
I  would  like  to  have  it  devoted  to  a  certain  purpose,  but  the  gift  is  not  con- 
ditioned upon  the  fulfilment  of  my  request.  In  the  second  gift  I  describe  it 
as  for  the  legatee's  personal  use  because  it  is  not  encumbered  even  by  my 
wish  or  desire.'  '• 

The  difficulty  which  I  find  in  assenting  to  this  construction  arises 
out  of  the  force  and  effect  which  it  seems  to  me  must  be  given  to  the 
declaration  accompanying  the  bequest  of  $1,000,  which  expressly 
provides  that  it  is  designed  for  the  personal  use  of  the  legatee. 
Would  it  be  either  natural  or  appropriate  for  the  testator  to  insert 
such  a  direction  if  he  had  intended  that  the  previous  bequest  of 
$5,000  should  under  any  circumstances  be  applied  to  the  personal 
use  of  the  same  individual  ?  I  hardly  think  so.  Although  the  intent 
of  the  testator  is  by  no  means  perfectly  clear,  and  I  appreciate  that 
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different  minds  might  fairly  reach  different  conclusions  upon  this 
question^  I  am  impressed  with  the  idea  that  the  testator  intended 
that  the  beneficial  enjoyment  of  the  larger  bequest  should  go  to 
some  one  or  more  persons  other  than  the  appellant,  or  be  devoted  to 
some  other  object  than  his  personal  use,  and  that  the  smaller  be- 
quest is  the  only  one  designed  for  the  benefit  of  the  appellant  per- 
sonally. It  is  unfortunate,  of  course,  that  the  first  bequest  should 
fail  by  reason  of  its  insufficiency  as  a  trust ;  but,  in  the  view  which 
I  take,  we  should  not  be  carrying  out  the  intent  of  the  testator  by 
construing  the  tenth  paragraph  as  an  absolute  individual  bequest. 
For  these  reasons,  but  not  without  serious  doubt,  I  advise  an  af- 
firmance of  the  decree  appealed  from. 

Decree  of  the  Surrogate's  Court  of  Kings  county,  in  so  far  as  appealed  from, 
afi^med,  with  costs.    All  concur. 


PEOPLB  ex  rel.  BOURKE  et  al.  ▼.  GROUT,  Ck)mptroIler,  et  aL 
{Supreme  Court,  Appellate  Division,  Second  Department    July  27,  1905.) 

MANDAMUB— PBOOIB— INVOBMATION  AKD  BEUXF. 

Ab  Code  ClT.  Proc.  §§  2067,  2070,  contemplate  the  issuance  of  a  writ  of 
mandamus  only  on  affidavits  or  other  written  proofs  showing  a  proper  case 
therefor,  application  for  mandamus  to  compel  cancellation  of  tax  sales, 
though  opposed  by  an  affidavit  insufficient  to  raise  any  issue,  should  be 
denied ;  the  material  allegations  to  establish  invalidity  of  the  sales  being 
set  out  in  the  petition  only  on  information  and  belief,  and  that  too,  with- 
out stating  the  sources  of  information. 

Appeal  frcxn  Special  Term,  Queens  County, 

Mandamus,  on  the  relation  of  Anthony  V.  Bourke  and  others, 
against  Edward  M.  Grout,  comptroller  of  the  city  of  New  York,  and 
Edward  H.  Slattery,  collector  of  assessments  and  arrears  of  said 
city.  From  an  order  granting  a  peremptory  writ  commanding  de- 
fendants to  cancel  certain  tax  sales,  they  appeal.    Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS, 
RICH,  and  MILLER,  JJ. 

James  D.  Bell  (Samuel  K.  Probasco,  on  the  brief),  for  appellants. 
Henry  R.  Ham,  for  respondents. 

WILLARD  BARTLETT,  J.  This  application  for  a  peremptory 
writ  of  mandamus  to  compel  the  cancellation  of  certain  tax  sales  was 
opposed  by  an  affidavit  of  the  comptroller  which  was  insufficient 
to  raise  any  issue.  The  material  allegations  essential  to  establish 
the  invalidity  of  the  tax  sales,  however,  were  set  out  in  the  petition 
of  the  relators  only  upon  information  and  belief,  without  stating 
the  sources  of  the  information,  except  as  to  one  or  two  matters.  I 
think  that  the  insufficiency  of  the  relators'  proof  in  this  respect  re- 
quired a  denial  of  their  application,  even  in  the  absence  of  an  effec- 
tive denial  by  the  officers  of  the  city.  The  Code  of  Civil  Procedure 
contemplates  the  issuance  of  a  writ  of  mandamus,  whether  it  be 
peremptory  or  alternative,  only  upon  affidavits  or  other  written 
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proofs  showing  a  proper  case  therefor.  Code  Civ.  Proc.  §§  2067, 
2070.  If  a  petition  is  presented  as  written  proof,  it  must  be  some- 
thing more  than  the  mere  equivalent  of  a  pleading  based  wholly  up- 
on information  and  belief;  otherwise  it  does  not  really  rise  to  the 
dignity  of  being  proof  at  all.  In  People  ex  rel.  O'Brien  v.  Cmger, 
12  App.  Div.  6a6,  42  N.  Y.  Supp.  398,  it  was  declared  that  an  allega- 
tion on  information  and  belief  contained  in  an  affidavit  used  on  an 
application  for  a  mandamus  was  no  proof  of  the  fact  alleged,  where 
no  grounds  for  the  information  and  belief  were  stated.  I  think  that 
the  courts  should  refuse  to  grant  writs  of  mandamus  on  affidavits 
or  petitions  of  this  sort.  If  a  party  who  wants  a  tax  sale  canceled, 
as  in  the  case  at  bar,  cannot  swear  of  his  own  knowledge  to  the  facts 
relied  upon  to  establish  its  invalidity,  it  is  not  too  great  a  burden  to 
require  him  to  inform  the  financial  officers  of  the  city  where  he  ob- 
tained the  information  which  is  the  foundation  of  his  proceeding. 
The  suggestion  is  made  that  the  appellants  could  ascertain  for  them- 
selves by  reference  to  the  assessment  rolls  and  other  public  records, 
but  these  officers  are  under  no  obligation  to  perform  this  service. 
If  a  cancellation  of  the  tax  sales  is  to  be  compelled  by  mandamus, 
it  can  only  be  upon  proof  showing  a  proper  case  therefor,  and  that 
proof  must  be  furnished  by  the  party  who  applies  for  the  writ.  The 
insufficiency  of  his  proof  is  not  helped  out  by  the  absence  of  proof 
in  opposition. 

The  order  under  review  should  be  reversed,  without  prejudice, 
however,  to  a  renewal  of  the  application  at  Special  Term  upon 
proper  affidavits. 

Order  reversed,  with  $10  costs  and  disbursements,  without  prejudice,  how- 
ever, to  a  renewal  of  the  application  at  Special  Term  upon  proper  affidavits. 
AU  concur* 


DUHMB  V.  HAMBUR6-AMERI0AN  PACKET  GO. 

(Supreme  Oonrt,  Appellate  Division,  Second  Department  "July  27,  1905.) 

1.  Negligencb— Res  Ipsa  Loquitub. 

The  doctrine  of  res  ipsa  loquitur  is  applicable  where  plaintiff,  having,, 
with  the  sanction  of  defendant  steamship  company,  entered  on  Its  wharf 
to  await  the  arrival  of  a  steamer,  was  injured  by  the  parting  of  a  steel 
hawser  employed  by  defendant  In  bringing  the  vessel  alongside  the  wharf. 

2.  APFEAii— Revebsal  and  Remand. 

Where,  In  leaving  the  cajse  to  the  jury,  the  court  erroneously  eliminated 
the  doctrine  of  res  ipsa  loquitur,  the  only  thing  authorizing  a  verdict  for 
plaintiff,  and  after  verdict  for  plaintiff  dismissed  the  complaint,  the  ver- 
dict will  not  be  reinstated  on  reversal  of  the  case,  but  a  new  trial  will  be 
granted. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Charles  Duhme,  an  infant,  by  Henry  Duhme,  his  guard- 
ian ad  litem,  against  the  Hamburg-American  Packet  Company. 
From  an  order  setting  aside  a  verdict  for  plaintiff  and  from  a  judg- 
ment on  dismissal  of  the  complaint,  plaintiff  appeals.     Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, RICH,  and  MILLER,  JJ. 
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Nathan  D.  Stern,  for  appellant. 

Frank  Vemer  Johnson,  for  respondent. 

WILLARD  BARTLETT,  J.  I  think  that  the  doctrine  of  res 
ipsa  loquitur  is  applicable  to  a  casualty  of  the  character  disclosed 
by  the  proof  in  this  case,  occurring  under  the  circumstances  estab- 
lished by  the  evidence.  The  plaintiff,  with  the  sanction  of  the  de- 
fendant steamship  company,  entered  upon  its  wharf  to  await  the 
arrival  of  an  incoming  steamer  upon  which  he  expected  a  relative. 
While  there  he  was  injured  by  the  parting  of  a  steel  hawser  em- 
ployed by  the  defendant's  servants  in  bringing  the  vessel  alongside 
the  wharf.  In  the  ordinary  course  of  docking  steamships  this  is  an 
accident  which  does  not  happen  if  reasonable  care  is  exercised.  The 
hawser  was  wholly  under  the  control  and  management  of  the  de- 
fendant when  the  shackle  broke  which  caused  it  to  give  way.  "If 
an  implement  like  this,  the  breaking  of  which  is  attended  with 
danger,  breaks  in  the  proper  use  of  it  for  the  purpose  for  which  it 
was  designed,  it  is  some  evidence  that  it  is  defective  in  the  sense  that 
at  the  time  it  is  not  safe  or  suitable  for  the  use  to  which  it  is  put." 
Coleman  v.  Mechanics'  Iron  Foundry  Co.,  168  Mass.  254,  256,  46 
N.  E.  1065.  The  exercise  of  reasonable  care  by  a  wharf  owner  to- 
ward those  who  come  upon  the  structure  by  his  implied  invitation 
demands  the  use  on  his  part  of  appliances  which  shall  not  be  so  de- 
fective as  to  be  dangerous  to  such  visitors.  On  the  other  hand, 
there  may  have  been  no  defect  in  the  shackle,  and  the  accident  may 
have  been  occasioned  wholly  by  the  excessive  strain  to  which  it  was 
subjected,  or  some  other  improper  manner  in  which  it  was  used  in 
mooring  the  steamship.  Either  view  authorizes  the  inference  of 
negligence,  in  the  absence  of  explanation  by  the  party  possessing 
and  exercising  exclusive  dominion  over  the  agency  by  which  the 
injury  was  effected.  See  Griffen  v.  Manice,  166  N.  Y.  188,  59  N.  E. 
925,  52  L.  R.  A.  922,  82  Am.  St.  Rep.  630. 

In  leaving  the  case  to  the  jury,  however,  the  learned  trial  judge 
eliminated  the  doctrine  of  res  ipsa  loquitur,  declining  to  charge  that 
proof  of  the  accident  and  the  surrounding  facts  and  circumstances 
would  suffice  to  authorize  an  inference  of  negligence.  The  follow- 
ing extract  from  the  charge  shows  the  instructions  wHIch  were  given 
on  this  branch  of  the  case : 

"Wail  there  any  negligence  on  tbe  part  of  the  defendant  in  providing  the 
shackle  In  use?  *  *  *  Was  the  defendant  guilty  of  any  negligence? 
•  •  *  Was  there  reasonable  Inspection?  For  the  defendant  company  was 
bnrdBBed  with  the  reasonable  inspeetion  of  tiiese  impfements — this  hawser  and 
this  shackle.  Was  there  any  negligence  on  the  part  of  the  defendant  in  the 
use  of  tine  i^iackle?  Did  it  know  of  any  fault  in  the  shackle,  or  should  it  have 
known  of  such  fault  If  ererclaing  reasonable  prudence  and  care?" 

The  jury  rendered  a  vefrdict  of  $750  in  favor  of  the  plaintiff,  and 
the  court  then,  passing  upon  a  motion  to  dismiss,  the  decision  of 
which  had  been  reserved  by  consent  of  counsel,  set  aside  the  verdict, 
and  directed  judgment  dismissing  the  complaint.  If  the  views 
which  I  have  expressed  are  correct,  this  dismissal  was  erroneous. 
The  appellant  asks  us  to  reinstate  the  verdict,  arguing  that  it  may 
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be  supported  on  the  ground  that  the  proof  showed  the  defendant  to 
have  been  negligent  in  inviting  the  plaintiff  and  others  who  were 
present  on  the  occasion  of  the  accident  to  a  position  of  peril  on  the 
wharf.  No  question  of  this  kind,  however,  was  submitted  to  the 
jury,  and  it  would  not  be  fair  to  the  defendant  to  sustain  the  ver- 
dict on  any  such  basis.  The  proper  course  upon  this  record  is 
simply  to  reverse  the  judgment  entered  upon  the  dismissal  and  grant 
a  new  trial,  inasmuch  as  it  is  impossible  to  understand  upon  what 
theory  the  jury  arrived  at  their  verdict  in  view  of  the  evidence  and 
the  instructions  given. 

Judgment  reversed,  and  new  trial  granted;   costs  to  abide  the  event    All 
concur. 


BURNOS  ▼.  AMBRIOAN  SUGAR  REFINING  GO.  OF  NEW  YORK. 

(Supreme  Court,  Appellate  Division,  Second  Department    July  27,  1905.) 

Injury  to  EicplotA—Nbgliqknob— Retention  or  Inooicpetent  Fellow  Ssbv- 
▲NT— Pboxijcate  Cause. 

Though  a  master  is  negligent  in  retaining  in  his  employ  a  servant  after 
knowled^  that  on  several  occasions  he  had  been  found  asleep  by  the  fore- 
man, and  when  awakened  had  appeared  to  be  dazed  or  drowzy,  this  is  not 
the  proximate  eause  of,  so  as  to  make  the  master  liable  for,  injnry  to  a  fel- 
low servant  by  such  servant  setting  machinery  in  motion  while  the  fel- 
low servant  was  inside  it  there  being  no  evidence  that  the  servant  was 
drowsy  when  he  started  the  machinery,  or  that  he  had  Just  awakened. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Frank  Burnos  against  the  American  Sugar  Refining 
Company  of  New  York.  From  a  judgment  for  plaintiff  and  from  an 
order  denying  a  motion  for  new  trial,  defendant  appeals.    Reversed. 

Argued  before  BARTLETT,  WOODWARD,  RICH,  and  MIL- 
LER, JJ. 

John  Notman,  for  appellant. 

George  V.  S.  Williams  (Melville  J.  France,  on  the  brief),  for  re- 
spondent, 

MILLER,  J.  The  plaintiff  was  injured  by  the  sudden  starting  of 
machinery  while  he  was  cleaning  the  inside  6i  a  vat  or  mixer,  pur- 
suant to  the  direction  of  the  defendant's  foreman.  The  ms^chine 
was  started  by  one  Stephani,  a  fellow  servant  of  the  plaintiff,  em- 
ployed to  oil  machinery,  who  shifted  a  belt  from  a  loose  to  a  tight 
pulley  for  the  purpose  of  oiling  the  loose  pulley,  thereby  setting  in 
motion  the  shaft  which  operated  the  mixer  on  the  floor  above,  in 
which  the  plaintiff  was  injured.  This  shifting  of  the  belt  without 
ascertaining  that  there  was  no  one  within  the  mixer  was  a  negligent 
act,  in  violation  of  a  rule  of  the  defendant.  The  only  negligence 
charged  against  the  defendant  by  the  plaintiff  was  its  retention  of 
said  Stephani  in  its  employ  after  it  had  knowledge,  or  should  have 
had  knowledge,  of  said  Stephani's  alleged  incompetence;  and  the 
only  ground  upon  which  this  claim  is  based  is  that  Stephani  on  prior 
occasions  had  been  found  asleep  by  his  foreman,  and  when  awak- 
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ened  had  appeared  to  be  dazed  or  drowsy,  which  fact  is  claimed  to 
have  been  communicated  to  the  defendant's  superintendent  before 
the  occurrence  in  question.  There  is  no  proof  that  Stephani  had 
ever  violated  the  rules  of  the  defendant  in  respect  to  starting  the 
machinery,  or  that  he  had  been  habitually  careless,  or  that  he  was 
generally  an  incompetent  or  negligent  servant.  The  court  limited 
5ie  examination  of  witnesses  by  the  defendant's  counsel  to  the  mat- 
ters affirmatively  shown  to  reflect  upon  said  Stephani  by  saying : 

"I  will  charge  the  jury  that  they  are  bound  to  assume  that,  with  the  excep- 
tions affirmatively  dlsclOBed  in  the  evidence,  that  there  is  nothing  against  him, 
and  that  his  reputation  was  unblemished." 

And,  further,  upon  defendant  offering  to  call  witnesses  to  show 
that  Stephani  had  never  been  observed  to  be  derelict  in  his  duty,  the 
court  said : 

**You  need  not  call  them.  I  am  going  to  instruct  the  jury  that,  except  for 
the  laiises  that  have  been  proved,  they  are  to  assume  that  he  was  competent. 
I  am  saying  that  now,  gentlemen,  because  I  may  forget  it  later.  You  are  not 
to  assume  that  he  made  any  departure  from  his  duty,  except  bo  far  as  it  has 
been  proven;  you  are  to  decide  that" 

We  may  assume  that  there  was  sufficient  evidence  to  warrant  sub- 
mitting the  question  to  the  jury  whether  the  defendant  was  negli- 
gent in  retaining  Stephani  in  its  employ  after  having  been  warned 
of  the  occurrences  heretofore  referred  to ;  but  the  general  rule  that 
negligence  of  the  defendant  does  not  furnish  a  basis  for  recovery 
unless  it  was  the  cause  of  the  plaintiff's  injuries  is  applicable,  and 
there  is  no  evidence  from  which  the  jury  could  be  permitted  even  to 
infer  that  Stephani  was  drowsy  at  the  time  he  shifted  the  belt  caus- 
ing the  plaintiff's  injury,  or  that  he  had  awakened  from  sleep  just 
prior  thereto.  Without  discussing  the  authorities  relied  upon  by 
the  respondent,  it  is  sufficient  to  say  that  they  are  all  cases  of  gen- 
eral incompetence,  or  of  habitual  omission  or  commission  of  acts 
which  caused  the  particular  injury  complained  of.  Harrington  v. 
N.  Y.  C  &  H.  R.  R.  R,  Co.  (Sup.)  4  N.  Y.  Supp.  640,  and  Engelhardt 
V.  Delaware,  L.  &  W.  R.  R.  Co.,  78  Hun,  688,  29  N.  Y.  Supp.  425, 
seem  to  be  directly  in  point.  In  each  of  those  cases  the  plaintiff 
charged  that  the  defendant  was  guilty  of  negligence  in  keeping  in 
its  employ  a  servant  known  to  have  become  intoxicated  on  different 
occasions ;  but  it  did  not  appear  that  such  servant  was  intoxicated 
at  the  time  of  committing  the  negligent  act  causing  the  injury,  and 
it  was  held  that  the  plaintiff  had  failed  to  prove  that  the  negligence 
of  the  defendant  caused  his  injury.  It  does  not  appear,  even  in- 
ferentially,  that  the  occasional  sleepiness  or  drowsiness  of  Stephani 
had  anything  to  do  with  this  accident,  and,  as  he  was  concededly 
competent  in  all  other  respects,  even  though  the  defendant  was 
negligent  in  retaining  him  in  its  employ,  it  cannot  be  said  that  such 
negligence  was  the  cause  of  the  plaintifFs  injury.  The  motion  of 
the  defendant  at  the  close  of  plaintiff's  evidence,  and  also  of  the  en- 
tire case,  should,  therefore,  have  been  granted. 

The  judgment  and  order  must  be  reversed,  and  a  new  trial  grant- 
ed; costs  to  abide  the  event.    All  concur. 
94N.Y.S.— 70 
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BWAIJD  T.  POATSa 

(Supreme  Court,  Appellat*  Dtvislon,  Second  Department.    July  2T,  1905.) 

Tbia]>-Admisbion  ov  Bvidkkck  Owr  Objection— RioHT  to  DisBsaAsn  It. 
A  court  receiving  evidence  as  competent  and  relevant  la  support  of  tbe 
cause  of  action  or  defense,  notwithstanding  the  objections  of  tbe  adverse 
party,  cannot,  in  determining  tbe  cause,  dtsregard  It  ob  the  theory  that 
it  wa#  not  adiaissible  under  the  pletMUog;  the  party  ofterlsg  tt  havtais 
tbe  rlgbt  to  amend,  and  thus  obviate  tbe  ohjeetiton. 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Fourth  Dis- 
trict. 

Action  by  Frederick  W.  Ewald  against  Leonard  L.  Poate^.  From 
a  judgment  for  plaintiff,  defendant  appeals.     Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  RICH, 
and  MILLER,  JJ. 

Albert  Falck,  for  appellant. 

Earl  A.  Bowman,  for  reapondent; 

WILLARD  BARTLETT,  J.  Five  causes  oi  action  are  set  out 
in  the  complaint.    The  first  three  arc  based  upon  promissory  notes 

¥;gregating  $271.  Tbe  other  two  are  immaterial  upon  this  appeal, 
he  answer,  so  far  as  it  is  important  to  the  present  discussion, 
pleaded  an  accord  and  satisfaction,  and  set  up  a  counterclaim. 
Judgment  was  rendered  in  favor  of  the  plaintiff  on  the  first  three 
causes  of  action,  and  the  defendant's  counterclaim  was  dismissed. 
Assuming  that  it  was  admissible  under  the  answer,  the  conrt  be- 
low, against  the  objection  of  the  plaintiff,  received  evidence  tend- 
ing to  show  that  upon  a  settlement  between  the  parties  the  defend- 
ant had  been  credited  with  $280  less  than  was  due  him  from  the 
plaintiff.  When  the  case  was  submitted  for  decision,  counsel  for 
the  defendant  had  the  right  to  suppose,  and  doubtless  did  suppose, 
that  this  testimony  would  be  considered  by  the  court  in  determining 
the  issue.  It  seems,  however,  that  it  was  wholly  disregarded,  as 
appears  from  the  opinion  filed  by  the  Municipal  Court  justice  upon 
the  rendition  of  the  judgment.  In  this  opinion  he  declares  that  un- 
der the  answer,  which  he  did  not  examine  until  after  the  trial,  he 
was  clearly  in  error  in  receiving  in  evidence  the  checks  of  the  de- 
fendant showing  the  omission  of  the  plaintiff  to  credit  him  with  the 
sum  of  $280  already  mentioned,  and  he  goes  cm  to  say : 

"Had  tbe  true  and  proper  defense  upon  tbe  facts  been  pleaded,  I  ebould 
feel  consti-ained,  from  tbe  testimony,  to  deduct  from  tbe  amount  of  tbe  plain- 
titCf^  various  oaiises  of  action  the  total  of  the  other  seven  checks  (Defendant's 
Exhibit  C),  $280,  for  It  quite  clearly  appears  that  this  amount  was  on  tbe 
■ettlement  bad  by  the  parties  erroneously  omitted  to  be  credited  defeiidant; 
but  It  seems  to  me,  under  the  pleadings*  I  am  bound  to  ignore^  tills  fact;  not- 
withstanding it  results  in  a  miacarriage  of  Justice." 

A  judgment  thus  characterized  as  a  miscarriage  of  justice  by  the 
judicial  officer  who  renders  it  cannot  be  permitted  to  stand.  A 
party  litigant  who  has  offered  evidence  in  support  of  his  cause  of  ac- 
tion or  defense,  which  has  been  received  by  the  court  as  competent 
and  relevant,  especially  after  the  question  of  its  admissibility  has 
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been  brought  directly  to  the  attention  of  the  judge  by  the  objection 
of  opposing  counsel,  has  a  legal  right  to  have  that  evidence  consid- 
ered by  the  judge  in  arriving  at  a  just  and  fair  determination  of  the 
issues.  It  may  be  that  a  party  who  is  successful  in  a  lawsuit  has  no 
substantial  cause  for  complaint,  growing  out  of  the  fact  that  the 
judge,  in  his  consideration  of  the  testimony,  concludes  to  disregard 
a  part  of  the  evidence  offered  by  the  successful  party  because  on 
reflection  he  deems  it  to  have  been  erroneously  received.  In  such 
a  case  to  ignore  the  objectionable  evidence  does  not  aflfect  or  alter 
the  result.  It  is  a  very  different  thing,  however,  to  throw  out  of  con- 
sideration a  batch  of  evidence  introduced  by  one  party,  and  entitling 
hini  to  judgment  in  his  favor,  and,  having  done  this  without  notice, 
to  decide  the  issues  in  favor  of  his  opponent.  This  procedure  is 
not  warranted  by  law,  and  must  destroy  a  judgment  based  upon  it. 
In  effect,  it  amounts  to  a  ruling  excluding  evidence  made  after  the 
submission  of  the  cause,  and  without  notice  to  the  party  against 
whom  the  ruling  is  made,  and  as  to  whose  cause  of  action  or  defense 
the  change  is  fatal.  If  the  court  had  excluded  the  defendant's  evi- 
dence in  question  on  the  trial  upon  the  ground  that  it  was  not  ad- 
missible under  the  pleading,  the  defendant  would  have  had  the  right 
to  move  for  an  amendment  of  his  answer,  and  thus  obviate  the  ob- 
jection ;  but  of  this  opportunity  he  is  wholly  deprived  by  his  want  of 
knowledge  that  the  evidence  has  finally  been  deemed  objectionable 
until  he  learns  of  that  fact  simultaneously  with  the  announcement 
that  the  case  has  been  decided  against  him. 

For  these  reasons,  I  advise  a  reversal  of  this  judgment. 

Judgment  of  the  Municipal  Ck)urt  reversed,  and  new  drial  ordered ;  costs  to 
abide  tlie  event    Ail  concur. 


PBOPLB  ex  reL  HAGERTY  v.  McCLELLAN,  Mayor,  et  aL 
(Supreme  Oowrt,  AppeUate  Division,  Second  Department    July  27,  1905.) 

1.  Cebtiorari— Quashing  Writ  Before  Beturn. 

Where  a  writ  of  certiorari  shows  on  its  face  that  it  is  Insufflcient  in 
law,  and  that  it  does  not  He  to  review  tJie  acts  complained  of,  the  court 
granting  the  writ  lias  the  power  to  qanah  it  t>efoTe  the  return. 

[Bd.  Note.— For  cases  in  point,  see  vol.  9,  Cent  Dig.  Gertlorari«  $  1&&] 

2.  Samw— NoTiOE  TO  QuAsn  Wstt— Sionature  of  Attorney— Sxjpficienct. 

A  motion  to  quash  a  writ  of  certiorari  to  review  the  act  of  the  board 
of  estimate  and  apportionment  in  directing  the  taking  of  land  for  a 
bridge  approach,  etc.,  is  sufficiently  signed  by  the  corporation  counsel  as 
such,  and  not  as  attorney  for  the  board;  New  York  City  Charter,  Laws 
1901,  p.  407,  c.  466,  making  the  corporation  counsel  attorney  for  the  va- 
rious boards  of  the  dty,  and  section  973  making  It  his  duty  to  institute 
proceedings  to  acquire  title  to  land  for  streets,  etc.,  on  the  direction  of  the 
board. 

fL  Same— Proceedings  bt  Board  or  EsrisiATB  and  Apportionment— Right 
TO  Review. 

As  New  York  City  Charter,  Laws  1901,  p.  405,  c.  4GC,  §  970,  which  au- 
thorizes the  city  to  acquire  titk?  to  land  for  streets,  etc.,  and  which  em- 
powers the  board  of  estimate  and  apportionment  to  direct  tiie  same  to  . 
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be  done  where  it  shall  deem  it  for  the  public  interest,  reeta  absolute  dis- 
cretion in  the  board,  without  prescribing  the  manner  in  which  that  dis- 
cretion shall  be  exercised,  its  act  in  directing  the  taking  of  land  is  not 
reviewable  on  certiorari  within  Code  Civ.  Proc.  $  2120,  authorising  the 
Issuance  of  the  writ  where  it  may  be  issued  at  common  law. 
[Ed.  Note. — For  cases  in  point,  see  vol.  9,  Cent  Dig.  Certiorari,  f  35.] 

4.  Same. 

The  act  of  the  board  of  estimate  and  apportionment  in  directing  the 
taking  of  land  for  a  street,  etc.,  constitutes  merely  an  authority  to  in- 
stitute proceedings  for  the  condenmation  of  the  land,  and  the  act  is  not 
reviewable  on  certiorari  on  the  ground  that  it  is  a  taking  of  property 
without  due  process  of  law. 

Appeal  from  Special  Term,  Kings  County. 

Certiorari  by  the  people,  on  the  relation  of  Charles  Hagerty,  to 
George  B.  McClellan,  mayor,  and  others,  composing  the  board  of 
estimate  and  apportionment  of  the  city  of  New  York,  to  review  the 
acts  of  the  board  in  providing  for  a  bridge  approach  and  laying  out 
a  public  place.  From  an  order  quashing  the  writ,  relator  appeals. 
Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS, 
and  MILLER,  JJ. 

Oscar  A.  Campbell  (Charles  W.  Philipbar,  on  the  brief),  for  ap- 
pellant. 
James  D.  Bell,  for  respondents. 

MILLER,  J.  The  relator  appeals  from  an  order  of  the  Special 
Term  quashing  a  writ  of  certiorari  issued  to  review  the  acts  of  the 
respondents  in  respect  to  the  matter  of  providing  for  a  bridge  ap- 
proach and  laying  out  a  public  place.  The  appellant  insists  that  a 
motion  to  quash  cannot  be  made  at  Special  Term,  and  that,  in 
any  event,  such  a  motion  could  not  be  made  before  the  return.  The 
motion  is  made  solely  upon  the  writ  on  the  ground  that  it  is  insuf- 
ficient in  law,  and  that  certiorari  does  not  lie  to  review  the  acts 
complained  of.  If  this  appeared  upon  the  face  of  the  writ,  neither 
the  petition  nor  return  was  necessary,  and  the  court  having  the  pow- 
er to  grant  the  writ  undoubtedly  had  the  power  to  quash  it. 

It  is  also  objected  that  the  notice  of  motion  to  quash  is  signed  by 
the  corporation  counsel  as  such,  and  not  as  attorney  for  the  re- 
spondents. This  objection  appears  to  be  frivolous,  especially  as  the 
corporation  counsel  is  made  by  the  charter  the  attorney  and  counsel 
for  the  city  and  the  various  boards  and  officers,  and  is  specially 
charged  with  the  duty  by  section  973  of  instituting  proceedings  to 
acquire  title  to  land  for  street  openings,  etc.,  upon  the  direction  of 
the  board  of  estimate  and  apportionment.  Laws  1901,  p.  407,  c. 
466.  Section  970  (page  405)  of  the  charter  authorizes  the  city  of 
New  York  "to  acquire  title  for  the  use  of  the  public  to  all  or  any  of 
the  lands  required  for  streets,  parks,  approaches  to  bridges,'*  etc., 
and  by  the  same  section  it  is  provided :  "The  board  of  estimate  and 
apportionment  is  authorized  to  direct  the  same  to  be  done  whenever 
and  as  often  as  it  shall  deem  it  for  the  public  interest  so  to  do." 
While  it  does  not  clearly  appear  by  the  writ  whether  such  a  direc- 
tion has  actually  been  given,  it  is  clear  that  the  acts  sought  to  be  re- 
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^  viewed  relate  to  the  giving  of  such  direction,  and  for  the  purposes  of 
this  appeal  we  may  assume  that  it  has  been  done.  The  writ  alleges 
;that  the  respondents  acted  illegally,  arbitrarily,  and  against  the 
Constitution  of  the  United  States.  The  statute  does  not  provide 
the  requisites  for  action  by  the  board  of  estimate  and  apportion- 
ment. The  Legislature  has  simply  clothed  the  board  with  the  pow- 
er to  direct  that  title  to  land  required  for  the  public  purposes 
enumerated  be  taken  "whenever  and  as  often  as  it  shall  deem  it  for 
the  public  interests  so  to  do."  The  proceedings  subsequent  to  such 
direction  are  carefully  regulated  and  guarded  by  the  statute,  and  in 
such  proceedings  every  person  affected  has  an  opportunity  to  be 
heard. 

The  appellant  insists  that  the  writ  could  have  issued  at  common 
law,  and  that  therefore  it  is  authorized  by  subdivision  2  of  section 
2120  of  the  Code  of  Civil  Procedure.  No  authority  applicable  to  the 
question  here  has  been  cited  in  support  of  that  proposition,  and  we 
have  been  able  to  find  none.  Had  the  statute  prescribed  any 
formalities  necessary  to  be  observed  before  the  giving  of  such  a  di- 
rection, the  regularity  of  the  proceedings  could  undoubtedly  be  in- 
quired into  by  certiorari ;  but  as  the  statute  has  absolutely  vested 
discretion  in  the  board  of  estimate  and  apportionment  without  pre- 
scribing the  manner  in  which  that  discretion  shall  be  exercised,  its 
exercise  is  not  the  subject  of  review  by  certiorari. 

It  is  claimed  that  the  acts  sought  to  be  reviewed  constitute  a 
taking  of  the  petitioner's  property  without  due  process  of  law,  but 
no  reason  is  assigned  in  support  of  this  assertion.  The  act  of  the 
board  constitutes  merely  an  authority  to  institute  the  proceedings. 
Thereupon  the  corporation  counsel  is  required,  upon  notice  given  in 
the  manner  prescribed,  to  make  application  to  the  Supreme  Court 
for  the  appointment  of  commissioners  of  estimate  and  assessment. 
On  such  an  application  the  parties  interested  are  entitled  to  be  heard. 
In  case  the  court  appoint  commissioners,  their  proceedings  are  care- 
fully prescribed,  and  their  determination  is  subject  to  confirmation 
by  the  court. 

As  it  clearly  appears,  therefore,  upon  the  face  of  the  writ,  that 
no  question  for  review  was  presented,  a  motion  to  quash  before  the 
court  issuing  the  writ  was  proper,  and  the  order  should  be  affirmed, 
with  $10  costs  and  disbursements.    All  concur* 


McCarthy  v.  bllers. 

(Supreme  Court,  Appellate  Dlylsion,  Second  Department    July  27,  1905.) 

.  Sales— Bbeach  of  Wabrantt— Recovery  Without  Rescission— Damages. 
A  buyer  of  a  horse,  carriage,  and  equipments  for  a  lump  sum  under  a 
contract  of  warranty  of  the  horse  cannot  recover  the  amount  paid  on  the 
death  of  the  horae,  shortly  after  the  sale,  from  a  disease  with  which  it 
was  afflicted  at  the  time  of  the  sale,  without  having  offered  to  return 
the  carriage  and  equipments,  but  can  only  recover  the  difference  in  the 
value  of  the  articles  with  the  horse  as  warranted  and  with  the  horse  as 
it  actually  was. 

Digitized  byCjOOQlC 


1110  94  NBW  YORK  fiUPPLBMENT  (Sup.  Ct. 

and  128  New  York  State  Reporter  • 

2.  Saue— Surr  bt  Bvtsb  to    Rxgoveb    Pbicx    Paid— Bvtubh  of  Abtkxes 

Bought. 

Where  a  bnyer  of  a  horse,  carrtage,  and  equipments  for  a  lump  sum. 
under  a  contract  of  warranty  of  the  horse,  sued  to  reeovor  the  price  paid 
on  the  death  of  the  horse  from  a  disease  from  wbidi  It  suffered  at  the 
time  of  the  sale,  without  having  offered  to  return  the  other  articles,  the 
court  could  not  render  Judgment  for  the  price,  and  order  the  buyer  to  re- 
turn the  carriage  and  equipments  to  the  seller,  as  the  rescission  by  the 
buyer  must  be  voluntary. 

Appeal  from  Municipal  Court  of  New  York. 

Action  by  Patrick  McCarthy  against  George  E.  Ellers,  From  a 
judgment  for  plain tiflF,  defendant  appeals.     Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  RICH, 
and  MILLER,  JJ. 

Mitchell  May»  for  appellant 
Walter  W.  Bahan,  for  respondent. 

HIRSCHBERG,  P.  J.  The  judgment  cannot  be  sustained.  The 
pleadings  were  oral,  the  plaintiflf  complaining  **for  return  of  money 
on  guarantee  on  sale  of  a  horse."  The  proof  established  that  the 
plaintiff  had  purchased  from  the  defendant,  for  the  lump  sum  of 
$175,  a  horse,  carriage,  and  equipments,  including  harness,  and  that 
the  sale  was  made  upon  the  defendant's  express  warranty  that  the 
horse  was  sound.  The  horse  was  afflicted  at  the  time  with  chronic 
heaves,  and  died  from  the  effects  of  the  disease  shortly  after  the 
sale.  The  judgment  awards  to  the  plaintiff  the  sum  of  $175  dam- 
ages. The  plaintiff  retained  possession  of  the  carriage,  harness, 
and  equipments,  and  never  returned  or  offered  to  return  them  to 
the  defendant  after  the  horse  died.  The  plaintiff  could  doubtless 
have  rescinded  the  contract  on  the  discovery  of  the  breach  of  war- 
ranty, and  could  have  returned  or  have  offered  to  return  the  proper- 
ty, suing  for  a  return  of  the  entire  purchase  price ;  but  he  could  not 
recover  that  price  while  he  retained  a  substantial  portion  of  the 
property  purchased  by  him.  If  the  action  is  to  be  regarded  as  one 
for  the  damages  sustained  by  the  plaintiff  because  of  the  breach  of 
warranty,  the  recovery  could  not  be  for  the  purchase  price  as  such, 
but  must  be  limited  to  the  difference  in  the  value  of  the  articles 
with  the  horse  as  warranted  and  with  the  horse  as  he  actually  was, 
of  which  there  was  no  proof.  The  cases  cited  by  the  learned  coun- 
sel for  the  respondent  (Brigg  v.  Hilton,  99  N.  Y.  517,  3  N.  E.  61,  52 
Am.  Rep.  63 ;  Norton  v.  Dreyfuss,  106  N.  Y.  90,  12  N.  E.  428 ;  and 
Argersinger  v.  Macnaughton,  114  N,  Y.  635,  21  N.  E.  1022,  11  Am. 
St.  Rep.  687)  undoubtedly  sustain  his  contention  that  the  purchaser 
may  sue  the  vendor  upon  the  breach  of  an  express  warranty  which 
survives  acceptance  without  returning  the  purchased  property,  but 
the  remedy  in  those  cases  is  upon  the  warranty  for  the  damages  in- 
<:urred,  and  not  by  way  of  rescission  for  a  return  of  the  price  paid. 
But  the  purchaser  cannot  in  the  same  action  sustain  a  claim  of  a 
return  of  the  goods  and  rescission  of  the  contract,  and  also  for  dam- 
ages for  breach  of  tlie  warranty.  See  headnote  Norton  v.  Dreyfuss, 
supra,  page  91  of  106  N-  Y.,  page  429  of  12  N.  E.  It  appeaVs  by 
the  return  that  the  court  in  rendering  judgment  "ordered  that  the 
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carriage  and  harness  in  possession  of  plaintiff  be  returned  to  defend- 
ant." This  was  irrcguiar  and  ineffective.  The  return  must  be  the 
plaintiff's  voluntary  act  if  he  elect  to  rescind,  and  if  he  elect  to  retain 
a  portion  of  the  property  (assuming  but  without  deciding  that  he 
may  lawfully  do  so)  the  action  must  be  confined  to  a  claim  for  the 
damages. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered.    All 
concur. 


CITT  OF  NBW  YORK  V.  HU8TBD  «t  al.  BAMfi  ▼.  MITCHELL  «t  al. 
SAME  V.  TEED  et  al.  SAME  v.  MBACLB  et  al.  SAME  v.  SMITH  et  al. 
SAME  V.  QRXFEIN  et  aL 

(Supreme  Court,  Appellate  DItIbIoo,  decotid  Department    June  29,  1905.) 

Taxation— New  Yobk  Cm  WaTEttWoBKS. 

Greater  New  York  Ctty  Charter  proYMes  that  the  lands  taken  for  stor- 
age I'^eervoiTB,  or  for  other  constructions  necessary  for  the  Introdnction 
aod  nalntenance  of  a  water  supply,  shall  be  taxed  hi  the  counties  where 
located,  at  the  value  of  the  lands,  exclusive  of  the  aqueduct  and  the  works 
necessary  fOr  Its  puitioses,  provided  that  the  assessed  value  of  said  lands 
shall  not  exceed  the  assessed  value  of  the  lands  in  the  Immediate  neigh- 
borhood thereof.  Laws  1901,  amehding  such  charter  provision,  provide 
Hiat  the  lands  taken  for  storage  reservoirs,  or  for  other  constructions 
necessary  for  the  introduction  and  maintenance  of  a  sufBcient  supply 
of  watBr  in  the  city,  shall  he  taxed  in  the  counties  where  located,  in  the 
maimer  provided  by  law,  exclusive  of  the  aqueducts.  Held,  that  the 
amendment  makes  liable  to.  taxation  in  the  counties  where  located  all  the 
lands  taken  by  the  city  for  maintenance  of  its  water  supply,  including 
all  coDstmctiocis  and  works  thereon,  excluding  the  aqueduct  only  from 
taxation. 

Appeal  from  Special  Term. 

In  the  matter  of  the  application  of  the  city  of  New  York  for  a  writ 
of  certiorari  to  Edgar  A.  Husted  and  others,  as  assessors  of  the 
town  of  North  Castle,  county  of  Westchester,  etc. ;  Richard  Mitchell 
and  others,  as  assessors  of  the  town  of  Southeast,  county  of  Putnam, 
etc. ;  George  E.  Teed  and  others,  as  assessors  of  the  town  of  Somers, 
county  of  Westchester,  etc. ;  Matthew  Meacle  and  others,  as  asses- 
sors of  the  town  of  Mt.  Pleasant,  county  of  Westchester,  etc.; 
Samuel  H.  Smith  and  others,  as  assessors  of  the  town  of  North 
Salem,  county  of  Westchester,  etc ;  Chauncey  D.  Griffin  and  others, 
as  assessors  of  the  town  of  Yorktown,  county  of  Westchester,  etc. 
From  adverse  judgments  and  orders  the  city  appeals.    Affirmed. 

The  opinion  of  Mr.  Justice  Keogh,  at  Special  Term,  is  as  follows : 

In  1866  the  Legislature  enacted  a  law  which  provided  for  the  taxation  of 
the  lands  acquired  by  the  city  of  New  York  In  the  creation  and  maintenance 
of  its  system  of  water  supply.  The  provisions  of  this  law  were  substantially 
re-enacted  by  the  consolidation  act,  and  later  by  the  charter  of  the  greater 
city.  It  Is  as  follows:  "The  lands  heretofore  taken  or  to  be  taken  for  storage 
reservoirs,  or  for  other  constructions  necessary  for  the  Introduction  and  main- 
tenance of  a  sufficient  supply  of  water  in  the  city,  shall  be  assessed  and  taxed 
in  the  counties  in  which  they  are  or  may  be  located,  in  the  manner  prescribed 
by  law  at  the  value  of  the  lands  exclusive  of  the  aqueduct  and  the  constructions 
and  works  necessary  for  its  purposes  provided  ♦  ♦  •  that  the  assessed 
value  of  the  said  lands  shall  not  exceed  the  assessed  value  of  the  said  lands 
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in  the  immediate  neighborhood  thereof."  The  law  of  1901  amended  this  pro- 
yislon  of  the  New  York  charter  as  follows:  '*The  lands  heretofore  taken  or  t» 
be  taken  for  storage  reservoirs  or  for  other  constructions  necessary  for  the  in- 
troduction and  maintenance  of  a  sufficient  supply  of  water  in  the  city,  or  for 
the  purposes  of  preventing  contamination  or  pollution,  shall  be  assessed  and 
taxed  in  the  counties  in  which  they  are  or  may  be  located  in  the  manner  pre- 
scribed by  law,  exclusive  of  the  aqueducts."  By  this  amendment  the  exemp- 
tion from  taxation  of  the  constructions  and  works  for  the  purpose  of  the  aque- 
duct was  omitted.  There  is  also  omitted  the  clause  which  provided  "that  the 
assessed  value  of  said  lands  shall  not  exceed  the  assessed  value  of  lands  in 
the  immediate  neighborhood  thereof."  It  must  be  plain  that  by  this  amend- 
ment the  Legislature  intended  to  make  liable  to  taxation  in  the  counties  in 
which  they  are  situated,  all  the  lands  tak«i  by  the  city  of  New  York  for  the 
maintenance  of  its  water  supply,  including  all  constructions  and  works  there- 
on, and  excluding  the  aqueduct  only  from  such  taxation.  This  construction 
accords  with  the  policy  of  the  state,  as  shown  by  the  general  tax  law  of  1896, 
by  the  provisions  of  which  "all  real  property  within  the  state  and  all  per- 
sonal property  situated  or  owned  within  this  state,  is  taxable  unless  exempt 
from  taxation  by  law."  In  providing  for  exemptions,  it  declares  that  the 
property  "of  municipal  corporations  of  the  state,  held  for  public  use,  is  ex- 
empt from  taxation,  except  the  portion  of  such  property  not  within  the  cor- 
poration." By  the  general  tax  law  of  1S96,  as  well  as  by  the  striking  and 
potent  amendment  of  1901,  it  was  evidently  the  intention  of  the  Legislature 
to  establish  an  equitable  basis  for  the  taxation  of  property  acquired  by  a 
municipality  outside  its  municipal  limits,  and  to  restore  for  the  purposes  of 
taxation  such  property  to  the  towns  or  municipalities  in  which  it  is  situated. 

Counsel  to  the  corporation  requests  that  the  court  set  out  a  rule  for  the 
guidance  of  the  assessors  in  the  performance  of  their  official  duty.  This  is 
neither  practicable  nor  necessary.  The  unique  character  of  the  property  to  bo 
assessed  and  its  great  value  make  the  rule  governing  its  assessment  no  diffei^ 
ent  from  that  governing  the  assessment  of  other  property.  The  assessors 
should,  of  course,  assess  each  parcel,  keeping  in  mind  the  extent  and  nature 
of  the  constructions  upon  it,  its  relation  to  the  water  system  of  New  York 
City  in  its  entirety,  its  situation,  the  uses  to  which  it  Is  put,  the  approximate 
cost  of  reproduction,  and  then  put  upon  it  such  a  conservative  and  just  value 
as,  in  their  judgment  and  conscience,  it  warrants,  and  which  will  be  in  keying 
with  the  valuations  of  other  property  on  the  same  assessment  roll. 

I  will  sign  orders  in  each  case  accordingly. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  HOOKER,  RICH,  and  MILLER,  JJ. 

John  J.  Delany,  Corp.  Counsel,  and  I.  J.  Beaudrias,  for  appellant 
Frank  V.  Millard  and  Kellogg  &  Slosson,  for  respondents. 

PER  CURIAM.  Order  and  judgment  in  each  case  affirmed,  with 
costs,  on  the  opinion  of  Mr.  Justice  Keogh  at  Special  Term. 
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CITY  OF  NEW  YORK  v.  ALLEN  et  al. 
(Supreme  Court,  Appellate  Division,  Second  Department    June  29,  1905.) 

Appeal  from  Special  Term. 

In  the  matter  of  the  application  of  the  city  of  New  York  for  a  writ 
of  certiorari  to  S.  Fletcher  Allen  and  others,  as  assessors  of  the 
town  of  Cortlandt,  county  of  Westchester,  etc.  From  an  adverse 
judgment  and  order,  the  city  appeals.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  HOOKER,  RICH,  and  MILLER,  JJ. 

John  J.  Delany,  Corp.  Counsel,  and  I.  J.  Beaudrias,  for  appellant. 
Robert  McCord,  for  respondents. 

PER  CURIAM.  Order  and  judgment  affirmed,  with  costs,  on 
the  opinion  of  Mr.  Justice  Keogh  at  Special  Term.  See  94  N.  Y. 
Supp.  1111. 


CITY  or  NEW  YORK  y.  SLOAT  et  aL 
(Supreme  Court,  Appellate  Division,  Second  Departinent    June  29,  1905.) 

Appeal  from  Special  Term. 

In  the  matter  of  the  application  of  the  city  of  New  York  for  a 
writ  of  certiorari  to  Elbert  Sloat  and  others  as  assessors  of  the  town 
of  Carmel,  county  of  Putnam,  etc.  From  an  adverse  judgment  and 
order,  the  city  appeals.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD,  JENKS,  HOOKER,  RICH,  and  MILLER,  JJ. 

John  J.  Delany,  Corp.  Counsel,  and  I.  J.  Beaudrias,  for  appellant. 
George  E.  Anderson  and  Clayton  Ryder,  for  respondents. 

PER  CURIAM.  Order  and  judgment  affirmed,  with  costs,  on 
the  opinion  of  Mr.  Justice  Keogh  at  Special  Term.  See  94  N.  Y. 
Supp.  IIIL 


PEOPLE  ▼.  ANGLO-AMERICAN  SAVINGS  &  LOAN  ASS'N  OP 
NEW  YORK. 

(Supreme  Court,  Appellate  Division,  Second  Departlnent    July  27,  1905.) 

,  Corporations— Dissolution— RscEivsB-rG&iLNT  o»  Allowanci  Without 
Accounting. 

Laws  1902,  p.  118,  a  60,  relating  to  the  dissolution  of  moneyed  corpora- 
tions, providing  for  the  appointment  of  a  receiver  in  a  suit  against  a 
corporation  for  its  dissolution,  and  stipulating  for  a  settlement  of  the 
receiver's  account,  does  not  prohibit  the  court  ftom  granting  fees  to  a 
receiver  of  a  corporation  in  process  of  dissolution,  except  on  an  account- 
ing. 

.  Sams— Objections  to  Allowance. 

Where  the  receiver  of  a  corporation,  appointed  in  a  suit  for  its  dis- 
solution, applied  for  an  allowance  for  commissions,  showed  that  he  was 
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only  preyented  from  rendering  a  final  account  hj  the  pendency  of  two 
actions  against  him,  and  the  Attorney  General  made  no  request  for  an 
accounting  before  the  payment  of  the  allowance,  and  merely  objected  to 
an  order  making  it,  it  was  not  error  for  the  court  to  make  an  order  allow- 
ing the  receiver  commissions  on  the  money  received  and  disbursed  by  him 
subject  to  Inquiry  on  his  next  accounting. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  the  people  of  the  state  of  New  York  against  the  An- 
glo-American Savings  &  Loan  Association  of  New  York  to  dissolve 
the  association.  From  an  order  allowing  the  receiver  commissions, 
plaintiff  appeals.    Affirmed. 

See  69  N.  Y.  Supp.  1054;  ?2  N.  Y.  Supp.  1021. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS, 
RICH,  and  MILLER,  JJ. 

James  G.  Graham,  for  the  People. 
Myer  Nussbaum,  for  respondent. 

MILLER,  J.  The  Attorney  General  appeals  from  an  order  of 
the  Special  Term  allowing  the  receiver  of  the  defendant  corporation 
commissions  to  the  amount  of  $3,775.42,  but  providing  that  his 
right  to  said  commissions  is  to  be  subject  to  inquiry  upon  his  next 
accounting  without  prejudice.  It  appears  by  the  affidavit  of  the 
receiver  that  he  is  only  prevented  from  rendering  a  final  account  by 
the  pendency  of  two  actions  to  which  he  is  a  party  defendant.  It 
also  appears  that  the  receiver  has  received  no  fees  on  the  moneys 
received  and  disbursed  by  him  since  May  1,  1903,  and  that  since  said 
time  he  has  received  and  disbursed  $147,800.25,  entitling  him  to  the 
amount  of  commissions  allowed  by  the  order  appealed  from.  The 
learned  Attorney  General  asks  for  a  construction  of  chapter  60,  p. 
113,  of  the  Laws  of  1902,  in  respect  to  the  po's^er  of  the  court  to 
order  the  payment  of  such  fees,  and  raises  two  questions:  First, 
that  the  court  has  no  such  power  except  upon  an  accounting;  and, 
second,  that,  assuming  the  power  to  exist,  the  exercise  of  it  without 
requiring  an  accounting  is  an  abuse  of  discretion.  We  find  no  pro- 
hibition in  the  act  of  1902  upon  the  granting  of  fees  to  a  receiver 
except  upon  an  accounting,  and  the  provisions  of  section  9  (page 
116)  relative  to  the  settlement  of  the  accounts  of  receivers  cannot 
be  construed  as  containing  such  a  prohibition. 

The  argument  in  support  of  the  second  ground  urged  for  a  re- 
versal is  based  upon  the  proposition  that  the  Attorney  General 
represents  the  stockholders  and  creditors,  and  that  an  order  made 
upon  notice  to  him  cannot  be  inquired  into  on  a  final  accounting, 
although  it  may  b€  ascertained  to  have  been  impnovidently  made, 
and  that,  therefore,  no  order  can  be  made  allowing  fees  until  it  is 
clearly  demonstrated  upon  an  accounting  that  the  receiver  is  en- 
titled thereto.  This  argument  would  have  weight,  were  it  not  for 
the  fact  that  the  order  appealed  from  reserves  all  questions  as  to 
the  right  of  the  receiver  to  said  commissions  to  be  inquired  into  upon 
the  next  accounting,  and  for  the  further  reason  that  no  request  for 
an  accounting  before  the  payment  of  fees  appears  to  have  been 
made  by  the  Attorney  General.    All  that  appears  is  that  the  At- 
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tomey  General  objected  to  the  making  of  the  order.  Where  there 
are  obstacles  in  the  way  of  a  final  accounting,  it  might  be  a  great 
hardship  to  a  receiver  to  postpone  the  payment  of  fees  earned  imtil 
fiuch  final  accounting,  and  we  do  not  think  it  can  be  said  to  be  an 
abuse  of  discretion  for  the  Special  Term  to  grant  such  an  order  as 
the  one  under  review,  reserving  all  rights  for  inquiry  upon  a  final 
accounting,  without  requiring  an  account  preliminary  to  the  grant- 
ing of  such  order,  where  no  such  accounting  is  requested  by  the 
Attorney  General. 

The  order  should  be  affirmed,  with  $10  costs  and  disbursements. 
All  concur. 


ROSENBERG  v.  NEW  YORK  CITY  BY.  CO. 
(Saprame  Oonrt;  AppeHate  Dtrisloflii,  Second  Department    July  27,  3S05.) 

CABBIEBS— INJUBUS  TO  PAafiENaBBS—AKOiniT  OF  RE0aVEBT-*-IlTffrBUCTIONS. 

Where,  in  an  action  against  a  street  railway  for  injuries  to  a  passenger, 
the  jury  were  Justified  in  flndiiig  that  the  injuries  were  slight,  the  refusal 
to  charge  that,  if  the  passenger  was  not  materially  iiUured,  a  Terdiet  for 
nominal  damages  might  be  awarded,  and  the  giving  of  a  charge  that  the 
verdict  should  be  for  such  a  sum  as  would  compensate  the  passenger  for 
the  injuriee  received  was  erroneous,  beeauee  In  effect  directing  the  giving 
of  subatantlal  damages,  though  the  InJuriSB  received  were  insignificant 

Appeal  from  Municipal  Court  of  New  York. 

Action  by  Rose  Rosenberg  against  the  New  York  City  Railway 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  RICH, 
and  MILLER,  JJ.    . 

William  E.  Weaver,  tor  appellant. 
Herman  Gottlieb,  for  respondent. 

HIRSCHBERG,  P.  J.  It  was  not  seriously  contended  at  the 
trial,  and  is  not  urged  on  the  appeal,  that  the  evidence  fails  to  es- 
tablish both  the  defendant's  negligence  and  the  plaintiff's  freedom 
from  fault.  She  was  a  passenger  on  one  of  the  defendant's  cars 
at  a  time  when  it  collided  with  another  car,  operated  by  the  same 
company ;  but  the  claim  of  the  defendant  is  that  the  collision  was 
so  slight  that  none  of  the  passengers  was,  or  could  have  been,  in- 
jured by  it.  In  support  of  this  contention,  the  conductor  who  was 
in  charge  of  the  car  at  the  time  was  examined  as  a  witness  for 
the  defendant,  and  testified  that  the  collision  was  very  slight,  that 
neither  car  was  injured  to  any  extent  whatever,  that  he  asked  each 
of  the  passengers  if  he  or  she  was  injured,  and  that  the  plaintiff  did 
not  then  claim  to  have  received  any  injury.  The  plaintiff  testified 
that  she  knew  that  she  was  injured  at  the  time,  but  did  not  so 
state  to  the  conductor,  and  that  she  refused  to  give  her  name  to  him 
when  requested  so  to  do.  The  reason  assigned  by  her  for  her  fail- 
ure to  allege  that  she  was  hurt  was  that  she  was  excited.  Con- 
ceding that  the  evidence  presented  on  her  behalf  as  to  the  injuries 
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received  by  her  was  sufficient  to  sustain  the  recovery,  which  is 
substantial  in  amount,  although  not  large;,  yet  it  cannot  be  doubted 
that  on  the  whole  evidence  the  jury  would  also  have  been  justified 
in  the  conclusion  that  such  injuries  were  very  slight,  and  that  con- 
sequently a  nominal  recovery  would  have  been  sufficient  and  proper. 
It  is  of  some  significance  in  this  connection  that  the  plaintiff  was 
seated  on  the  car  with  her  father,  mother,  and  sister,  all  of  whom 
refused  to  give  their  names,  all  of  whom  have  brought  suits  against 
the  company,  and  none  of  whom  was  examined  as  a  witness  on  this 
trial. 
The  defendant's  counsel  asked  the  court  to  charge  that: 

'*If  the  jury  find  that  the  plaintiff  has  not  been  materially  injured,  tbey 
can  bring  in  a  verdict  for  nominal  damages." 

To  this  request  the  court  responded : 

"I  refuse  so  to  charge,  but  charge  the  jury  that  their  verdict  is  to  be  such 
a  VOTdict,  or  a  verdict  for  such  a  sum,  as  In  their  judgment  will  fairly  com- 
pensate the  plaintiff  for  the  injuries  that  she  has  received." 

I  think  the  exception  taken  to  the  refusal  to  charge  is  good,  and 
that  the  error  was  not  cured  by  the  accuracy  of  the  abstract  in- 
struction as  to  the  general  rule  of  damages  by  way  of  compensa- 
tion. The  defendant  was  entitled  to  the  precise  instruction  re- 
quested, which,  however,  might  well  have  been  accompanied  by  the 
instruction  actually  given.  But  the  result  of  the  refusal  was  to 
instruct  the  jury  that,  while  the  law  required  them  to  render  a 
verdict  for  such  an  amount  as  would  fairly  compensate  the  plain- 
tiff, it  could  not  be  for  a  nominal  sum  only ;  in  other  words,  that, 
even  if  they  believed  that  her  injuries  were  so  slight  as  to  be  of  no 
consequence,  they  could  not  limit  the  award  of  damages  to  a  nominal 
sum.  The  effect  of  the  charge  and  of  the  refusal,  taken  together, 
was  an  instruction  that  the  verdict,  in  order  to  compensate  the  plain- 
tiff, must  be  substantial,  and  not  nominal,  even  although  the  jury 
should  conclude  that  the  injuries  sustained  were  so  insignificant  as 
to  be  wholly  immaterial. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered. 

Judgment  of  the  Municipal  Court  reversed,  and  new  trial  ordered ;  costs  to 
abide  the  event    All  concur. 
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WOBRNBR  V.  STAB  CO. 

(Supreme  Court,  Appellate  Diylslon,  Second  Department    July  27,  1005.) 

Tbial  of  A0TI0N8— Pbbfebbnok  on  Calendab. 

The  preference  of  an  action  for  libel  should  prevail  only  as  to  other 
causes  noticed  for  the  same  term,  and  not  as  to  all  causes  then  on  the 
court  calendar. 
Woodward,  J.,  dissenting. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Aloiz  Woerner  against  the  Star  Company.  From  an 
order  granting  a  motion  for  a  preference,  defendant  appeals.  Modi- 
fied, and,  as  modified,  affirmed. 

Argued  before  BARTLETT,  WOODWARD,  JENKS,  RICH, 
and  MILLER,  JJ. 

Clarence  J.  Sheam  (Edward  A.  Freshman,  on  the  brief),  for  ap- 
pellant. 

Henry  A.  Powell,  for  respondent 

JENKS,  J.  This  appeal  is  by  the  defendant  in  an  action  for  libel, 
from  an  order  of  the  Special  Term  granting  a  motion  for  a  prefer- 
ence, and  designating  the  first  Monday  in  May,  1905,  for  trial.  The 
amendment  of  section  793  of  the  Code  of  Civil  Procedure  by 
chapter  173,  p.  311,  of  the  Laws  of  1904,  that  if  it  should  appear  that 
the  cause  is  entitled  to  preference,  and  is  intended  to  be  moved  for 
trial  at  or  for  the  term  for  which  the  application  was  made,  the 
court  or  justice  must  designate  a  day  certain  during  the  term  on 
which  day  the  said  cause  shall  be  heard,  was  declared  unconstitu- 
tional by  the  decision  of  this  court  in  the  First  Department  in  Rig- 
lander  V.  Star  Company,  98  App.  Div.  101,  90  N.  Y.  Supp.  772,  af- 
firmed by  the  Court  of  Appeals  April  11, 1905,  73  N.  E.  1131. 

The  order  must  therefore  be  modified  by  striking  therefrom  that 
part  which  designates  the  first  Monday  in  May,  1905,  for  trial,  and, 
as  modified,  affirmed,  without  costs  of  this  appeal  to  either  party. 
The  preference  of  this  cause  should  only  prevail  as  to  other  causes 
noticed  for  the  same  term,  and  not  as  to  all  causes  then  upon  the 
calendar  of  the  court.  Schuman  v.  Brooklyn  Heights  R.  R.  Co., 
64  App.  Div.  620,  72  N.  Y.  Supp.  1127.  All  concur,  except  WOOD- 
WARD, J.,  who  dissents. 
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MOTZING  ▼.  EXCELSIOR  BRRWING  CO. 
(Sapreme  Court,  Appellate  Dlrlslon,  Seconcf  Department.    July  27,  1906.) 

1.  Mastkb  ard  SEBVAi?iv-SArE  Applianccs— QtrcBTTOif  Tcm,  Xtnrr. 

Pitch  confined  In  a  kettle  was  found  to  meft  first  ttt  tbe  bottom,  and, 
by  expanding,  to  burst  the  kettle.  Defendant,  to  remedy  this.  Inserted 
a  pipe  into  the  kettle  to  act  as  a  vent  for  the  melting  pftch.  To  keep 
the  pitch  from  solidifying  in  this  pipe,  another  pipe  was  inserted  inside 
of  it  Plaintiff,  defendant's  servant,  was  called  upon  to  imscrew  this 
inner  pipe,  to  do  which  it  was  necesmry  to  melt  tbe  pitch,  and  while  he 
was  so  doing  the  expanflire  force  of  tbe  melting  pitch  blew  out  the  pipe, 
and  plaintiff  was  iiOured.  This  apparatus  bad  been  in  use  from  six  to 
nine  months  prior  to  the  accident,  and  no  former  injury  had  resulted 
therefrom;  but  the  dangerous  nature  of  melting  pitch  as  an  exploslre 
force  was  obvious  from  the  former  breaking  of  tbe  kettles.  Reld^  that 
whether  defendant  had  failed  to  exercise  reasonable  care  in  tbe  a|H;)llance» 
furnished  by  him  was  a  question  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34,  Cent  Dig.  Master  and  Serv- 
ant, §  1011.] 

2.  Same— Injuries  to  Sebvant^Rexjaitce  ow  Dibection. 

Plaintiff  was  an  engineer,  and  had  never  been  called  upon  to  remove 
the  pipe  before,  and  on  tbe  occasion  in  guestion  knew  nothtni^  about  tbe 
condition  of  the  melting  pitch,  and  was  given  no  warning  by  the  forenaan. 
who  directed  him  to  do  the  work.  HeUl^  that  plaintiff  had  a  right  to  as- 
sume that  it  was  safe  for  him  to  obey  the  direction. 

[Ed.  Note.— For  cases  in  point,  see  vol.  84,  Cent  Dig.  Master  and  Serv- 
ant, H  675-677.] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Karl  Motzing  against  the  Excelsior  Brewing  Com- 
pany. From  a  judgment  for  defendant  and  from  an  order  denying 
a  new  trial,  plaintiff  appeala.     Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS, 
RICH,  and  MILLER,  JJ. 

H.  Aaron  (L.  N.  Wood,  on  the  brief),  for  appellant. 
John  Vemou  Bouvier,  Jr.,  for  respondent. 

MILLER,  J.  The  defendant  ased  in  its  brewery  a  pitching  ma- 
chine purchased  of  reputable  manufacturers,  consisting  of  a  kettle 
having  in  it  a  rotary  pump,  which  forced  the  pitch,  when  heated,, 
into  the  beer  kegs.  The  kettle  was  placed  over  a  fire  box  set  deep 
in  the  floor.  It  was  found  that  when  the  pitch  was  heated,  after  it 
had  been  allowed  to  cool,  it  melted  first  at  the  bottom,  and  the  hard 
crust  on  top  so  confined  the  melting  pitch  as  to  create  an  expansive 
force,  which  would  occasionally  crack  the  bottom  of  the  kettle  and 
allow  the  pitch  to  run  into  the  fire.  The  defendant's  brewmaster 
evolved  a  scheme  to  remedy  this :  A  pipe  2}i  inches  in  diameter 
and  21  inches  long,  with  holes,  in  the  bottom,  was  placed  in  the 
kettle  in  a  vertical  position,  so  that  the  pitch  melting  at  the  bottom 
could  find  a  vent  through  the  open  pipe ;  but  it  was  necessary  to 
keep  the  cooling  pitch  from  hardening  within  this  pipe,  and  an- 
other pipe,  closed  at  the  bottom,  was  fitted  in  the  outside  pipe,  and 
screwed  down  by  means  of  threads  at  the  bottom  of  each  pipe  fit- 
ting into  each  other.     When  the  pitch  was  hot,  the  two  pipes  thus 
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fitted  were  placed  in  the  kettle  as  described,  and  when  the  machine 
was  to  be  used  &g^in  the  inside  pipe  was  taken  out  by  means  of  a 
Stilson  wrench.  The  machine  had  been  thus  used  from  six  to  nine 
months.  Such  force  was  required  to  unscrew  the  inner  tube  that  it 
was  occasionally  cracked  and  bent,  thereby  requiring  a  new  one, 
and  at  the  time  of  the  accident  to  the  plaintiff  the  third  tube  was 
in  use.  This  had  also  become  cracked  and  bent,  so  that  it  could 
not  be  forced  into  the  outer  tube  far  enough  for  the  threads  to 
catch;  but  how  long  this  condition  had  existed  does  not  appear. 
The  plaintiff  was  an  engineer,  and  had  never  had  anything  to  do 
with  this  machine.  On  the  morning  in  question,  after  the  fire  un- 
der the  kettle  had  been  started,  in  the  absence  of  the  man  who 
usually  attended  to  the  removal  of  the  inner  pipe,  the  brewmaster 
requested  the  plaintiff  to  remove  the  pipe,  and  while  he  was  at- 
tempting to  adjust  the  wrench  to  the  pipe  the  expansive  force  of 
the  melting  pitch  at  the  bottom  of  the  kettle  blew  out  the  pipe  and 
expelled  the  hot  steam  upon  the  plaintiff,  causing  the  injuries  for 
which  the  action  is  brought.  The  cooling  pitch  frequently  got  into 
the  threads  of  the  two  pipes,  rendering  it  necessary  to  melt  the 
pitch  at  the  bottom  before  the  inside  pipe  could  be  removed.  The 
brewmaster  testified : 

"What  was  done  on  this  particular  occasion  when  the  accident  happened 
was  the  same  as  always  had  been  done  before  the  accident.  The  fire  would 
have  to  be  lighted  and  the  heat  kept  up  for  about  10  or  15  minutes  before  you 
could  unloosen  the  inside  tube  and  sufilclently  melt  the  pitch." 

It  did  not  appear  that  a  similar  accident  had  happened  before. 

At  the  close  of  the  plaintiff's  evidence  a  nonsuit  was  granted,  the 
court  briefly  stating  its  reiaisons  therefor,  which  were  that  the  acci- 
dent was  one  not  reasonably  to  have  been  apprehended;  that  al- 
though the  inner  tube  was  bent  and  cracked,  when  it  was  within  the 
outer  tube,  the  fact  could  not  be  readily  discerned  whether  the 
threads  of  the  two  tubes  met  and  fitted  into  each  other;  and  that, 
assuming  the  accident  to  have  resulted  from  the  premature  starting 
of  the  fire,  it  was  caused  by  the  negligence  of  co-servants. 

In  respect  to  the  last  reason  stated,  the  learned  justice  evidently 
overlooked  the  fact  that  it  was  necessary  to  start  the  fire  before 
the  pipe  could  be  removed,  and  that  the  jury  could  have  found  that 
the  fire  was  started  in  precisely  the  same  manner  as  had  been  cus- 
tomary. Of  course,  the  respondent  does  not  question  the  rule  that 
the  defendant  owed  the  duty  to  use  reasonable  care  to  provide  rea- 
sonably safe  tools  and  appliances,  and  to  keep  them  in  a  reasonably 
safe  condition,  but  seeks  to  sustain  the  nonsuit  upon  the  ground 
that  there  was  no  evidence  which  could  warrant  a  jury  in  finding 
failure  on  the  part  of  the  defendant  to  observe  either  of  those  re- 
quirements. The  fact  that  no  previous  accident  had  happened  is 
entitled  to  great  weight,  and  may  frequently  be  controlling;  but  it 
is  not  controlling  where  a  situation  obviously  dangerous  is  pre- 
sented. The  evidence  is  undisputed,  and  we  must  look  to  it  to  de- 
termine whether  reasonable  minds  could  draw  from  it  an  inference 
that  in  the  exercise  of  reasonable  care  the  defendant  should  have 
performed  some  duty  to  the  plaintiff  which  it  neglected.     Obvious- 
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ly  the  defendant  knew,  or  should  have  known,  from  the  experience 
of  the  broken  kettles,  that  the  expansion  from  melting  pitch,  if 
confined,  might  form  a  dangerous  explosive  force.  It  was  to  pro- 
vide against  this  very  thing  that  the  pipe  contrivance  was  made. 
This  was  so  made  that  it  was  necessary  to  melt  the  pitch  at  the 
bottom  before  the  inner  pipe  could  be  taken  out  and  vent  furnished, 
and  whether  the  inner  tube  was  straight  or  bent,  cracked  or  whole, 
whether  the  thread  at  the  bottom  could  be  screwed  into  the  thread 
on  the  inside  of  the  outer  tube,  it  would  seem  to  be  perfectly  obvi- 
ous that  upon  its  being  removed,  and  sudden  vent  thus  furnished 
to  an  expansive  force,  that  force  might  be  sulBScient  to  expel  the 
molten  pitch  up  through  the  tube  and  onto  whoever  happened  to 
be  in  the  way.  The  fact  that  for  six  or  nine  months  prior  to  the 
accident  it  had  been  possible  to  get  the  inside  pipe  unscrewed  be- 
fore sufficient  expansive  force  collected  to  cause  trouble  was  not 
very  good  evidence  that  they  would  always  be  able  to  do  this,  be- 
cause it  would  seem  that  they  were  at  all  times  experimenting  with 
the  possibility  ef  too  great  expansion  for  safety  before  the  removal 
of  the  inner  tube. 

I  do  not  think  that  the  fact  that  the  thread  of  the  inner  tube  did 
not  fit  into  the  thread  of  the  outer  tube,  so  that  it  was  expelled  before 
the  plaintiff  had  unscrewed  it,  is  very  material,  because  obviously 
the  force  which  expelled  it  would  have  been  sufficient,  upon  its 
being  unscrewed  and  a  sudden  vent  thus  given,  to  have  forced  the 
pitch  up  onto  him  with  the  same  result.  It  would  seem  to  me  that 
it  would  not  require  a  mechanical  genius  to  have  devised  some  ap- 
paratus so  constructed  that  the  vent  could  be  furnished  before  suffi- 
cient force  to  cause  an  explosion  had  been  created  by  the  melting 
pitch.  I  think  this  machine,  with  the  appliance  put  in  by  the  de- 
fendant, was  obviously  dangerous,  and  that  it  at  all  times  subjected 
any  person  who  undertook  to  unscrew  the  inner  tube  to  the  danger 
of  being  covered  with  molten  pitch,  and  certainly  the  evidence  pre- 
sented a  situation  from  which  a  jury  could  say  that  the  defendant 
had  failed  to  exercise  reasonable  care.  The  plaintiff  knew  nothing 
about  the  operation  of  this  machine,  had  never  undertaken  to  re- 
move this  pipe  before,  knew  nothing  about  the  condition  of  the 
melting  pitch  at  the  bottom  of  the  kettle,  or  how  long  the  fire  had 
been  burning,  and,  in  the  absence  of  any  warning,  had  a  right  to  as- 
sume that  it  was  safe  for  him  to  do  what  the  foreman  directed 
him  to  do. 

I  recommend  that  the  judgment  and  order  be  reversed,  and  a 
new  trial  granted;  costs  to  abide  the  event    All  concur. 
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CLARK  ▼.  VAN  ALSTTNH. 

(Supreme  Oonrt,  Appellate  Division,  Second  Department.    July  27.  1905.) 

WiLLs—CoNBTBXJCTiOR— Vested  Rbmaindeb. 

Testator  devised  his  residuary  estate  to  his  wife  for  life,  with  a  gift 
over,  on  her  death,  of  land  described  to  a  daughter  for  life,  and  with  a 
direction  to  the  executor  to  sell  the  land  on  the  daughter's  death,  and  di- 
vide the  proceeds  among  grandsons  named.  Held,  that  the  gift  to  the 
grandsons  was  a  vested  remainder,  under  Real  Property  Law,  Laws  1896, 
p.  559,  c.  547,  declaring  that  future  estates  are  vested  when  there  Is  a  per- 
son In  being  who  would  have  an  Immediate  right  to  the  possession  of  land 
on  the  ceasing  of  the  precedent  estate. 

Submission  of  controversy,  under  Code  Civ.  Proc.  §  1279,  between 
Sarah  M.  Clark  and  Adaline  Yerks  Van  Alstyne,  for  the  construc- 
tion of  the  will  of  John  F.  Yerks,  deceased.    Judgment  for  plaintiff. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  JENKS, 
RICH,  and  MILLER,  JJ. 

John  H.  Ferguson,  for  plaintiff. 
William  L.  Visscher,  for  defendant. 

WILLARD  BARTLETT,  J.  The  statement  of  facts  originally 
contained  in  this  case  was  not  sufficient  to  enable  the  court  to 
render  judgment;  but  an  additional  statement  has  recently  been 
submitted  by  permission,  and  the  controversy  may  now  be  decided. 
It  turns  upon  the  construction  which  should  be  given  to  the  fifth 
and  ninth  paragraphs  of  the  will  of  John  F.  Yerks,  which  read  as 
follows : 

"Fifth.  I  give  to  my  beloved  wife,  Elizabeth,  during  her  natural  life,  the 
use,  interest,  income  of  all  the  residue  and  remainder  of  my  estate,  real  and 
personal,  which  gifts,  devises,  and  bequests  to  my  said  wife  are  to  be  in  lieu 
of  her  right  of  dower  in  my  estate." 

"Ninth.  Upon  the  death  of  my  said  wife,  Elizabeth,  I  give  and  bequeath 
unto  my  said  daughter,  Lydia,  all  that  part  of  my  farm  and  premises  lying 
westerly  of  the  New  York  &  Harlem  Railroad,  at  Unionvllle,  during  her  nat- 
ural life,  and  at  her  death  I  order  and  direct  my  executors  to  sell  the  same, 
namely,  all  that  part  of  my  said  farm  situate  at  Unionvllle,  lying  westerly  of 
the  New  York  &  Harlem  Railroad,  as  described  in  the  above  ninth  clause  of 
my  will,  to  be  divided  as  follows,  namely:  One-third  part  thereof  to  my 
grandson,  George  W.  Yerks,  and  the  other  two-thirds  part  thereof  to  my  two 
grandsons,  John  O.  and  Joseph  C,  share  and  share  alike." 

The  testato'  died  on  March  9,  1863.  Elizabeth,  the  wife,  died 
on  January  7,  1885.  Lydia,  the  daughter,  died  on  January  2,  1898. 
John  C.  Clark,  one  of  the  three  grandsons  named  as  remaindermen, 
died  intestate  on  January  2,  1881,  during  the  pendency  of  the  first 
life  estate,  that  of  the  widow.  He  left  two  children,  neither  of 
whom  married,  and  both  of  whom  are  now  dead,  and  a  widow, 
Sarah  M.  Clark,  the  plaintiff  herein,  who  claims  the  remainder  de- 
vised to  John  C.  Clark  by  the  ninth  paragraph  of  the  will.  She 
is  entitled  to  that  remainder  if  it  was  vested  in  John  C.  Clark 
during  the  pendency  of  the  widow's  life  estate.  If,  on  the  other 
04N.Y.S.— 71  .  , 
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hand,  it  was  contingent,  the  defendant,  Adaline  Yerks  Van  Alstync, 
is  entitled  to  the  share  devised  to  John  C.  Clark  by  the  ninth  para- 
graph. 

I  think  the  effect  of  the  ninth  clause  of  the  will  was  to  create  a 
vested  remainder  in  favor  of  John  C.  Clark  in  one-third  of  the 
westerly  part  of  the  testator's  farm,  at  Unionville,  and  that  such 
remainder  was  not  divested  by  the  death  of  John  C.  Clark  during 
the  pendency  of  the  widow's  life  estate  in  the  property.  Under 
the  statute,  future  estates  are  vested  "when  there  is  a  person  in 
being  who  would  have  an  immediate  right  to  the  possession  of 
the  land  upon  the  ceasing  of  the  intermediate  or  precedent  es- 
tate. They  arc  contingent  whilst  the  person  on  whom  or  the 
event  upon  which  they  are  limited  to  take  effect  remains  uncertain." 
Real  Property  Law,  Laws  1896,  p.  669,  c.  647.  By  this  rule  we 
can  properly  determine  whether  a  bequest  of  the  proceeds  of  real 
property  is  vested  or  contingent,  where  the  real  property  is  direct- 
ed to  be  sold  and  the  proceeds  to  be  divided  at  the  termination  of 
precedent  life  estates  in  the  land,  as  is  the  case  here.  The  final 
portion  of  the  ninth  clause  clearly  indicates  the  intent  of  the  tes- 
tator to  give  the  proceeds  of  the  western  part  of  his  Unionville 
farm  in  equal  portions  to  the  three  grandsons  named  therein  after 
the  lands  have  been  enjoyed  during  their  lives  successively  by 
the  testator's  wife  and  daughter.  To  quote  the  language  used  by 
Judge  Finch  in  Matter  of  Young,  146  N.  Y.  636,  40  N.  E.  226,  "No 
uncertain  contingency  clouded  the  gift."  It  was  merely  postponed 
in  order  to  give  effect  to  the  precedent  life  estates  granted  to  the 
widow  and  daughter. 

The  case  is  not  at  all  like  Moore  v.  Littel,  41  N.  Y.  66,  and  the 
other  decisions  to  the  same  effect  reviewed  by  Landon,  J.,  in 
Dougherty  v.  Thompson,  167  N.  Y.  472,  60  N.  E.  760.  Those  were 
cases  where  the  remainder  was  to  a  class,  as  "to  the  heirs  of  A." 
upon  the  termination  of  a  life  estate  in  A.  Under  such  a  devise 
it  has  been  held  that  the  death  of  any  child  in  the  father's  lifetime 
defeats  his  interest  and  divests  the  remainder ;  the  heirs  not  being 
ascertainable  until  after  the  death  of  the  father.  In  the  present 
instance,  however,  the  gift  is  not  to  a  class,  but  to  specified  indi- 
viduals expressly  described  as  grandsons;  and  there  seems  to  be 
no  reason  for  the  application  of  the  doctrine  of  the  cases  upon 
which  reliance  is  placed  by  counsel  for  the  defendant. 

It  follows  that  there  should  be  judgment  in  favor  of  the  plaintiff, 
in  accordance  with  the  terms  of  the  submission.    All  concur. 


!•  Inks— Liabujtt  of  Innkeeper. 

An  Innkeeper  is  an  insurer  of  the  proj^ert^  of  his  guest,  and  liable  for 
its  loss  for  any  cause  whatever,  except  from  neglect  of  the  guest  or  act 
of  Qod  or  the  public  enemy. 
[Bd.  Note.— ror  cases  In  point,  see  yoL  27,  Gent  Dig.  Innke^>en,  f  17.] 
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2»  Same— IwnKJgpjB  and  Oukst— Bzistbncs  of  Rklationship. 

A  woman*  who  had  lived  for  17  monthB  in  an  inn  which  accommodated 
both  transient  and  permanent  lodgers,  and  had  moved  property  into  h&e 
rooms,  which  Indicated  an  intention  to  make  more  than  a  temporary 
sojourn,  and  had  made  the  arrangements  tor  hor  stay  with  the  proprietors 
themselves,  instead  of  the  clerk,  was  not  a  traveler  and  guest,  within  the 
rule  which  makes  an  innkeeper  an  insurer  of  the  property  of  his  guest, 
although,  when  she  first  went  to  the  inn,  she  contemplated  housekeeping, 
and  never  made  any  agreement  for  lodging  for  a  definite  time,  and  had 
frequently  changed  her  apartments  during  her  stay  at  the  inn. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  27,  Cent  Dig.  Innkeepers,  H 
12,  13.] 

Action  by  Jennie  Crapo  against  Hiram  J.  Rockwell  and  another. 
On  motion  for  nonsuit  reserved  until  after  verdict.  Complaint  dis- 
missed. 

The  defendants  are  proprietors  of  the  Ten  Eyck  Hotel,  In  Albany,  N.  Y. 
The  plaintiff,  while  an  occupant  of  certain  rooms  in  the  Annex  connected  with 
said  hotel,  lost  and  sustained  injuries  to  her  property  in  such  rooms.  This 
action  is  based  on  the  alleged  common-law  liability  of  the  defendants  as  inn- 
keepers. The  defendants  allege  that  the  relationship  of  innkeeper  and  guest 
did  not  exist  between  them  and  the  plaintiff,  but  that  the  latter  was  a  perma- 
nent lodger. 

Mead  &  Hatt,  for  plaintiff. 

J.  Murray  Downs,  for  defendants. 

COCHRANE,  J.  The  strict  rule  of  the  common  law  has  declared 
for  centuries,  and  still  declares,  that  an  innkeeper  is  the  insurer  of 
the  property  of  his  g^iest,  and  liable  for  its  loss  for  any  cause  what- 
ever, unless  such  loss  occurs  from  the  neglect  of  the  guest  or  the 
act  of  God  or  the  public  enemy.  Wilkins  v.  Earle,  44  N.  Y.  172,  4 
Am.  Rep.  655 ;  Hulett  v.  Swift,  33  N.  Y.  571,  88  Am.  Dec.  405. 

This  rigorous  rule  had  its  origin  in  the  feudal  conditions  which 
were  the  outgrowth  of  the  Middle  Ages.  In  those  days  there  was 
little  safety  outside  of  castles  and  fortified  towns  for  the  wayfar- 
ing traveler,  who,  exposed  on  his  journey  to  the  depredations  of 
bandits  and  brigands,  had  little  protection  when  he  sought  at  night 
temporary  refuge  at  the  wayside  inns,  established  and  conducted 
for  his  entertainment  and  convenience.  Exposed  as  he  was  to 
robbery  and  violence,  he  was  compelled  to  repose  confidence,  when 
stopping  on  his  pilgrimages  over  night,  in  landlords  who  were  not 
exempt  from  temptation;  and  hence  there  grew  up  the  salutary 
principle  that  a  host  owed  to  his  guest  the  duty,  not  only  of  hos- 
pitality, but  also  of  protection.  With  the  march  of  civilization  and 
the  progress  of  commercial  development,  the  conditions  in  which 
the  common-law  liability  of  the  innkeeper  to  his  guest  originated 
have  passed  away ;  but  other  conditions  exist,  which  render  it  wise 
and  expedient  that  the  modern  hotel  keeper  should  respond  for  the 
loss  of  his  guest's  property  while  he  is  extending  to  the  latter  for 
compensation  his  hospitality,  and  there  has  consequently  been  no 
relaxation  in  the  rule  of  his  common-law  liability,  except  as  such 
liability  has  been  modified  by  statute,  which  modifications  do  not 
apply  to  this  case. 
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While  there  is  no  doubt  about  the  existence  of  thie  above  rule,  a 
question  arises  as  to  its  application  to  the  facts  of  this  case.  It  is 
urged  by  the  defendants  that  the  plaintiff  was  not  their  guest  in  the 
sense  in  which  that  term  is  used  in  the  rule  above  referred  to.  The 
idea  has  always  existed  that  the  relationship  of  innkeeper  and 
guest  involved  a  visit  or  sojourn,  on  the  part  of  the  latter,  of  a  tran- 
sitory nature.  The  primary  and  fundamental  function  of  an  inn 
seems  clearly  to  have  been  to  furnish  entertainment  and  lodging 
for  the  traveler  on  his  journey.  This  at  all  times  seems  to  have 
been  its  distinguishing  feature.  This  idea  has  been  expressed  in 
the  literature  of  ages,  in  history,  sacred  and  profane,  in  fiction,  and 
in  poetry.  So  true  is  this  that  the  term  "inn"  seems  always  to  have 
been  used  in  connection  with  the  corresponding  notion  of  travelers 
seeking  the  accommodation  and  protection  of  the  inn.  Thus  the 
Christian  era  dawned  on  a  Judean  scene,  where  travelers  away  from 
home,  who  had  gone  up  to  be  taxed  pursuant  to  the  decree  of  the 
Roman  Emperor,  sought  refuge  in  a  manger,  "because  there  was 
no  room  for  them  in  the  inn."  Sir  Walter  Scott  characterizes  the 
inn  of  the  old  days  of  Merry  England  as  "the  free  rendezvous  of  all 
travellers,"  of  which  the  bonny  Black  Bear  of  Cumnor  village,  not 
conducted  merely,  but  "ruled,  by  Giles  Gosling,  a  man  of  a  goodly 
person,"  as  landlord,  was  a  typical  instance.  And  so  the  most  il- 
lustrious bard  of  England  says,  referring  to  the  time  of  approaching 
twilight,  with  the  west  glimmering  with  streaks  of  day,  "now  spurs 
the  lated  traveller  apace  to  gain  the  timely  inn." 

Turning  from  the  pages  of  literature  to  those  of  legal  lore,  we  find 
that  the  same  idea  is  carried  out  with  remarkable  constancy.  An 
inn  is  defined  by  Bacon  to  be  a  house  for  the  entertainment  of 
travelers  and  passengers,  in  which  lodging  and  necessaries  are  pro- 
vided for  them  and  for  their  horses  and  attendants.  Bacon's  Abr. 
"Inns,"  B.  "The  guest  must  be  a  traveler.  1  Roll.  Abr.  3,  E,  4;  2 
Brownl.  254;  Rex  v.  Luellin,  12  Mod.  445;  Ingalsbee  v.  Wood,  36 
Barb.  452;  Bacon's  Abr.  'Inns,'  C,  5;  Parkhurst  v.  Foster,  Salk. 
383,"  In  Cromwell  v.  Stephens,  2  Daly,  22,  it  is  said,  referring  to 
the  case  of  Thompson  v.  Lacy,  3  B.  &  A.  283 : 

''Justice  Bayley  declares  it  to  be  'a  house  where  a  traveler  is  furnished  with 
everything  which  he  has  occasion  for  while  upon  his  way/  and  in  the  same 
rase  Best,  J.,  says  it  Is  'a  house,  the  owner  of  which  holds  out  that  he  will  re- 
ceive all  travelers  and  sojourners  who  are  willing  to  pay  a  price  adequate 
to  the  sort  of  accommodation  provided,  and  who  come  in  a  situation  In  which 
they  are  fit  to  be  received.' " 

In  Ingalsbee  v.  Wood,  36  Barb.  456,  it  is  said : 

"He  [the  guest]  must  also  be  a  traveler,  within  the  meaning  of  the  law,  or 
have  personal  entertainment  or  accommodation  as  such." 

And  again,  at  page  461: 

'*The  foundation  of  this  strict  rule  of  liability  against  Innkeepers  was  for 
passengers  and  wayfaring  men.  Galley's  Case,  reported  in  8  Ck>.  32,  is  one  of 
the  oldest  cases  in  the  books  of  reports,  and  is  cited  with  approbation  in  all 
the  modern  authorities.  It  was  there  held  'that,  to  entitle  the  plaintlif  to 
bring  the  action,  he  ought  to  be  a  passenger* ;  that  'a  neighbor  shall  not  have 
the  action.'    That  case  also  holds  out  the  idea  that  a  guest  of  an  Inn  Is  some- 
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thing  more  than  the  mere  stopping  of  a  neighbor  for  convenience.  •  •  • 
We  have  now  seen  what  it  is  to  be  actually  a  gaest  of  an  innkeeper.  *An  inn 
is  a  house  where  the  traveler  is  furnished  with  everything  that  he  has  occa- 
sion for  while  on  his  way.'  Thompson  ▼.  Lacy,  8  Bam.  &  Aid.  283,  6.  'It 
is  a  house  kept  open  publicly,  for  the  lodging  and  entertainment  of  travelers 
generally,  for  a  reasonable  compensation.'  Hill.  Elem.  of  Law,  101;  Jac 
L.  Die  tit  'Inn.' " 

In  Mowers  v.  Fathers,  61  N.  Y.  37, 19  Am.  Rep.  244,  it  is  said : 

*'An  innkeeper,  at  common  law,  has  been  said  to  be  the  keeper  of  a  common 
inn  for  the  lodging  and  entertainment  of  travelers  and  passengers,  their 
horses  and  attendants,  for  a  reasonable  compensation.  5  Bacon,  Abr.  'Inns,' 
etc.,  228 ;  Story  on  Bailments,  §  475.  The  person  or  persons  undertaking  this 
public  employment  were  bound  to  take  in  and  receive  all  travelers  and  way- 
faring persons." 

It  is  needless  to  multiply  authorities.  They  are  unanimous  in 
conveying  the  idea  that  the  relationship  of  innkeeper  and  guest  ap- 
plies to  travelers,  and  I  have  discovered  none  which  gives  any  other 
intimation. 

The  facts  in  this  case  fail  to  show  that,  when  the  plaintiff  sus- 
tained the  loss  for  which  she  seeks  to  make  the  defendants  re- 
sponsible, the  relationship  of  innkeeper  and  guest  existed.  She 
went  to  Albany  in  September,  1902,  having  just  prior  thereto  mar- 
ried John  M.  Crapo,  a  business  man  of  that  city.  With  her  hus- 
band she  lived  in  various  boarding  houses  until  September,  1903, 
when  they  took  rooms  at  the  Ten  Eyck  Annex,  where,  with  the 
exception  of  an  absence  of  about  five  weeks  at  Bar  Harbor,  plain- 
tiflF  continued  to  reside  until  February,  1905.  The  loss  occurred 
in  January  of  the  latter  year.  Plaintiff's  husband  died  at  the  An- 
nex in  November,  1904.  He  had  resided  and  been  in  business  in 
Albany  since  his  marriage  to  plaintiff,  and  prior  thereto.  After 
their  marriage  he  transferred  his  business  to  the  plaintiff,  and  she 
is  still  conducting  the  same  in  Albany.  There  is  no  pretense  that 
either  she  or  her  husband  had  any  other  residence  than  at  the  Ten 
Eyck  Annex  during  the  time  they  were  there.  Plaintiff  testified  on 
the  trial  that  she  resided  at  the  Ten  Eyck  Annex  at  the  time  of 
the  loss  and  injury  to  her  property.  When  she  first  went  there, 
she  made  the  agreement  for  the  rooms  which  she  and  her  husband 
occupied.  The  defendants'  evidence  is  that  she  received  special 
rates  which  were  charged  to  permanent  boarders.  Plaintiff  denies 
knowledge  of  this,  and  says  nothing  was  said  to  her  on  that  point. 
On  this  motion  her  testimony  must  be  assumed  to  be  true ;  but  she 
states  that,  although  the  hotel  clerk  exhibited  to  her  various  suites 
of  rooms,  he  referred  her  to  the  defendants  for  her  final  arrange- 
ments, and,  although  different  rooms  were  occupied  at  various  times 
during  her  stay  at  the  Annex,  in  each  instance  the  hotel  clerk  either 
saw  defendants  or  referred  plaintiff  to  them  for  prices  and  final 
arrangements.  She  moved  into  her  rooms  her  piano,  thus  indicat- 
ing more  than  an  intention  to  make  a  temporary  sojourn.  The 
property  which  is  the  subject  of  this  action  was  not  of  a  character 
such  as  is  usually  taken  to  hotels  by  transient  guests. 

This  statement  of  facts,  which  is  a  brief  resume  of  the  plaintiff's 
testimony  in  her  own  behalf,  shows"  that  the  Annex  was  the  plain- 
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tiff's  home,  her  permanent  abiding  place,  and  that  she  was  not  there 
merely  for  temporary  accommodation  or  as  a  transient  guest.  It  is 
true  plaintiff  testified  that,  when  she  first  hired  the  rooms,  the  de- 
fendants asked  whether  she  wanted  them  for  1,  2,  or  3  weeks,  and 
that  she  told  them  she  could  not  say,  as  she  was  "contemplating 
housekeeping."  Her  subsequent  residence  of  17  months  at  ttie  An- 
nex proves  that  if,  when  she  first  went  there,  she  contemplated 
housekeeping,  such  contemplation  never  ripened  into  an  intention. 
I  do  not  mean  to  say  that  a  resident  of  Albany  may  not  go  to  one 
of  the  hotels  of  that  city  and  establish  between  himself  and  the 
hotel  keeper  the  relation  of  innkeeper  and  guest.  It  may  be  assum- 
ed for  the  sake  of  the  argument  that  such  relationship  existed  be- 
tween these  parties  when  plaintiff  first  went  to  the  Annex;  but, 
if  such  was  the  case,  that  relationship  by  the  lapse  of  time  was  lost 
long  before  her  property  was  lost.  The  Ten  Eyck  is  an  inn  where 
transient  guests  are  received.  But  the  evidence  is  that  permanent 
lodgers  also  reside  there,  and  as  to  the  latter  the  defendants  cer- 
tainly are  not  innkepers  simply  because  they  keep  an  inn.  At  com- 
mon law  an  innkeeper  was  bound  to  receive  all  guests,  provided  he 
had  accommodations  and  they  were  not  objectionable  persons.  It 
cannot  be  claimed  here  that  these  defendants  were  under  any  legal 
obligation  to  permit  the  plaintiff  to  occupy  the  rooms  in  question. 
She  at  no  time  had  a  right  to  demand  the  same. 
In  Mowers  v.  Fethers,  61  N.  Y.  38,  19  Am.  Rep.  244,  it  was  said : 

"Where  he  [the  innkeeper]  is  not  bound  to  receive  and  entertain  the  person 
as  his  guest,  the  strict  rule  of  common-law  liability  for  the  preservation  of 
his  property  does  not  obtain.  The  obligation  to  respond  for  injury  to  proper^ 
depends  upon  his  duty  to  receive  and  entertain  as  an  innkeeper,  and  they 
must  stand  or  fall  together.  Grinnell  v.  Cook,  8  Hill,  485  [38  Am.  Dea  668]; 
Ingalsbee  v.  Wood,  86  Barb.  455 ;  Id.,  83  N.  Y.  577  [88  Am.  Dec.  400] ;  Holett 
v.  Swift,  83  N.  Y.  571  [88  Am.  Dec.  405]." 

Great  stress  is  placed  by  the  plaintiff  on  the  case  of  Hancock  v. 
Rand,  94  N.  Y.  1,  46  Am.  Rep.  112.  That  case  was  decided  by  a 
bare  majority  of  the  court,  and  while,  of  course,  it  is  controlling  in 
reference  to  a  similar  state  of  facts,  nevertheless  it  is  manifest  that 
the  doctrine  of  innkeeper's  liability  was  there  carried  to  the  limit. 
But  there  is  a  wide  distinction  between  that  case  and  this.  In  that 
case  plaintiff  was  an  inmate  of  the  hotel  in  question  for  7  months, 
and  had  been  there  4  months,  when  her  property  was  taken.  In 
this  case  plaintiff  was  at  the  Annex  about  17  months.  But  the 
controlling  feature  in  that  case  was  that  plaintiff  was  the  wife  of 
Gen.  Hancock,  an  officer  in  the  United  States  Army,  without  a 
permanent  residence  anywhere,  and  continually  subject  to  marching 
orders.  The  opinion  in  that  case  fully  carries  out  the  idea  above 
exemplified  that  the  relationship  of  innkeeper  and  guest  applies  to 
travelers,  and  places  Gen.  Hancock  in  that  category,  as  is  manifest 
from  the  following  extracts  therefrom,  the  italics  being  mine : 

"Officers  of  the  army  and  navy,  and  soldiers  and  sailors,  who  have  no  poma- 
nent  residence  which  they  can  call  home,  may  well  be  regarded  as  travelen 
or  wayfarers,  when  stopping  at  public  inns  or  hotels.  ♦  ♦  ♦  The  fact  that 
Gen.  Hancock  was  subject  to  marching  orders  at  any  moment,  and  that  tUa 
contingency  waa  expressly  provided  for,  maices  a  wide  distinction  betweoi 
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the  case  at  bar  and  one  which  poflsessee  no  anch  features.  This  differencdr 
and  the  drenmBtances  connected  with  It,  should  be  sufficient  to  take  this  case 
out  of  the  ordinary  rule  which  applies  between  an  Innkeeper  and  a  permanent 
boarder,  and  fully  sustains  the  rule  we  have  laid  down,  without  dlsturbinsr 
the  relationship  or  obliterating  the  distinction  which  exists  between  a  guest 
and  a  boarder.  In  view  of  the  evidence  presented,  and  the  findings  of  the 
referee,  we  think  the  defendants  are  bound  within  the  reason  of  the  rule  under 
which  an  innkeeper  is  held  liable  for  the  goods  and  property  of  his  guest 
As  a  soldier,  Gen.  Hancock  was  unable  to  acquire  a  permanent  home,  and 
by  reason  of  hit  profession  teas  oWged  to  live  temporarily  and  for  uncertain 
periods  of  time  at  different  places*  and  with  innkeepers  and  others  who  make 
provision  for  the  entertainment  of  guests  and  travelers.  He  was  necessarily 
a  transient  person,  liable  to  respond  to  the  call  of  his  superiors  at  any  mo- 
ment, and  to  change  the  locality  of  himself  and  family.  ^  ^  «  There 
would  seem  to  be  but  little  question  that  the  weight  of  the  testimony  is  in 
favor  of  the  proposition  that  they  were  travelers  or  wayfarers,  and  that  there 
was  no  hiring  of  the  rooms  of  the  defendants  for  a  season  or  a  specified  time. 
*  *  *  As  we  have  already  seen,  the  general,  being  a  soldier,  and  liable  to 
be  called  to  distant  and  remote  places  by  order  of  the  government,  and  thus 
obliged  to  change  his  headquarters,  had  no  residence  in  the  dty  of  New  Tork, 
and  when  stopping  at  a  hotel  awaiting  orders,  with  the  right  to  leave  at  any 
moment,  he  must  he  regarded  as  a  tra^isient  person,  the  same  as  any  other 
traveler  or  passenger.** 

The  case  of  Metzger  v.  Schnabel,  23  Misc.  Rep.  698,  52  N.  Y. 
Supp.  105,  merely  follows  Hancock  v.  Rand,  supra.  It  appears 
from  the  opinion  that  there  was  "direct  testimony  that  he  (Metzger) 
was  an  "officer  in  the  German  army  and  a  wa)rfarcr  here."  The 
Hancock  Case,  it  seems  to  me,  is  clearly  distinguishable  from  the 
present  case. 

I  have  not  overlooked  the  fact  that  no  definite  time  was  fixed  on, 
and  that  the  parties  were  at  liberty  on  either  side  to  terminate  the 
agreement  at  any  time.  While  such  fact  migt  be  an  important,  or 
even  a  controlling,  circumstance  in  some  cases,  it  cannot  have  much 
significance  where  a  party  lives  in  a  hotel  for  as  long  a  period  as  the 
plaintiff  did  in  this  case.  It  is  not  possible  to  regard  her  in  the 
light  of  a  transient  guest.  I  believe  that  no  case  can  be  found 
which  goes  to  that  extent.  "An  innkeeper  is  subject  to  extraordi- 
nary liability,  and  a  person  claiming  to  enforce  such  liability  must 
show  a  case  clear  beyond  all  reasonable  doubt."  Ingalsbee  v. 
Wood,  36  Barb.  455.  As  it  appears  from  the  plaintiflf's  testimony 
that  the  relationship  of  innkeeper  and  guest  did  not  exist  between 
the  defendants  and  herself,  it  follows  that  the  complaint  must  be 
dismissed. 

Complaint  dismissed,  with  costs. 
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WILLIAMS  V.  WILLIAMS  et  aL 
(Supreme  Govrt,  Appellate  DlTislon,  Second  Department    July  27,  1900.) 

TIU0T8— TlU.N8A0nON8    BBTWEBN    HUBBAHD    AND    WllS— ABtOLUTB    GONTBT- 
▲NOB  OF  PBOPEBTT. 

Where  a  husband  conveyed  all  his  property  to  his  wife  with  the  Inten- 
tion of  vesting  In  her  the  absolute  title,  and  with  knowledge  that  he  was 
executing  an  absolute  deed  and  bill  of  sale,  and  Intending  to  execute  such 
documents,  and  there  was  no  fraud  or  misrepresentation,  no  trust  was 
created  in  favor  of  the  husband. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  47,  Gent  Dig.  Trusts,  SS  91,  15£] 

Appeal  from  Special  Term,  Orange  County. 

Action  by  Asa  J.  Williams  against  josiah  M.  Williams  and  oth- 
ers. From  a  judgment  dismissing  the  complaint,  plaintiff  appeals. 
Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD, 
JENKS,  RICH,  and  MILLER,  JJ. 

Robert  H.  Bamett,  for  appellant. 
Darwin  W.  Esmond,  for  respondents. 

HIRSCHBERG,  P.  J.  This  action  was  commenced  on  October 
3,  1902,  and  appears  to  have  been  brought  for  the  purpose  of  pro- 
curing an  adjudication  that  an  oral  trust  agreement  alleged  to  have 
been  made  on  September  27,  1869,  between  the  plaintiff  and  his 
wife  (now  deceased)  had  been  fully  executed,  and  that  the  estate 
disposed  of  by  his  wife  by  will  either  belonged  to  him  or  was  sub- 
ject to  an  equitable  lien  in  his  favor.  At  the  close  of  the  plaintiff's 
case  the  learned  trial  justice  dismissed  the  complaint. 

The  plaintiff  failed  to  establish  any  cause  of  action.  The  defend- 
ants are  the  three  children  of  the  plaintiff  and  his  wife,  a  grand- 
child, and  the  executor  of  his  wife's  will.  The  proof  was  limited 
to  the  evidence  of  the  plaintiff  and  that  of  a  justice  of  the  peace 
employed  by  him  on  September  27,  1869,  to  effect  a  transfer  of  his 
property  to  his  wife.  The  justice  testified  as  a  witness  for  the 
plaintiff  that  he,  the  plaintiff,  ''wanted  to  convey  his  property  or 
deed  it  to  his  wife,  and  I  told  him  he  would  have  to  have  a  second 
party  before  he  could ;  he  couldn't  deed  it  directly  to  his  wife ;  and 
then  his  wife  got  Moses  Hatch.  He  was  to  be  the  second  person. 
Asa  said  he  wanted  to  transfer  his  property  to  his  wife.  He  want- 
ed her  to  have  it  as  long  as  she  lived,  and  to  keep  the  children  until 
they  got  to  be  twenty-one  years  old."  In  accordance  with  the  plain- 
tiff's  desire  to  convey  his  property  to  his  wife,  he  and  his  wife 
conveyed  the  real  estate  to  Moses  Hatch  on  September  27,  1869, 
and  Hatch  reconveyed  it  to  the  plaintiff's  wife  on  the  following  day. 
Bills  of  sale  of  the  personal  property,  similarly  executed,  accom- 
panied the  deeds.  The  transfers  were  absolute  and  unconditional 
in  terms.  The  plaintiff  and  his  wife  lived  together  for  several 
years  after  the  transfers,  during  which  period  she  sold  all  the  prop- 
erty so  conveyed  to  her  with  his  full  knowledge  and  apparent  con- 
sent, and  invested  the  proceeds  in  real  and  personal  property  in  her 
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own  name.  In  the  year  1873  she  ptocured  a  decree  of  separation 
from  him,  and  they  remained  apart  from  then  until  her  death,  which 
occurred  in  May,  1901. 

The  case  presented  by  this  proof  is  the  ordinary  one  of  a  convey- 
ance by  a  husband  to  his  wife  of  all  his  property  with  the  intention 
of  vesting  in  her  the  absolute  title.  There  is  no  pretense  that  the 
plaintiff  did  not  know  that  he  was  executing  an  absolute  deed  and 
bill  of  sale,  or  that  he  did  not  intend  to  execute  such  documents. 
There  is  no  suggestion  of  fraud  or  misrepresentation,  and  no  trust 
was  created  or  sought  to  be  created.  It  follows  that  the  complaint 
was  properly  dismissed,  and  that  the  judgment  should  be  affirmed. 

Judgment  affirmed,  with  costs.    All  concmr. 


In  re  DB  YOB. 

(Supreme  Court,  Appellate  Division,  Second  Department    July  27,  1905.) 

Dbsobnt  and  DiSTBiBunoN— DiSTBiBTTnoN  OF  Pebsonaltt— Next' OF  Kin— 
NsPHEWS  AND  Gbandnephews— Repbesentation. 

Code  Civ.  Proc.  I  2732,  subde.  6,  10,  11,  regulate  the  distribution  of  per- 
sonalty among  next  of  kin,  and  subdivision  12,  as  amended  by  Laws  1888, 
p.  941,  c.  319,  provides  that  representation  in  the  distribution  of  person- 
alty of  a  decedent  shall  be  admitted  among  collaterals  in  the  same  manner 
as  allowed  by  law  in  reference  to  real  estate.  Real  Property  Law,  Laws 
1896,  p.  620,  c.  547,  §  287,  provides  that  If  any  of  the  brothers  and  sisters 
of  an  intestate  shall  be  living,  and  any  shall  be  dead,  the  inheritance 
shall  descend  to  those  living  and  to  the  descendants,  in  whatever  degree, 
of  those  dead.  Held  that,  on  the  death  of  an  intestate  leaving  only 
nephews  and  grandnephews,  his  personalty  goes  to  the  nephews  and  to 
the  grandnephews  by  right  of  representation. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16,  Cent  Dig.  Descent  and  Dis- 
tribution, §§  97,  99.] 

Appeal  from  Special  Term,  Kings  County. 

In  the  matter  of  the  judicial  settlement  of  the  account  of  Rita  W.  De 
Voe,  as  administratrix  with  the  will  annexed  of  Charles  P.  Ebbets,  de- 
ceaseds From  orders  directing  the  administratrix  to  make  advance 
payments  to  Fred.  E.  Payne  and  others,  grandnephews,  as  next  of 
kin  of  decedent,  and  from  a  final  decree  of  distribution  (89  N.  Y. 
Supp.  544),  Ebenezer  W.  Ebbets  and  others,  nephews  of  the  de- 
cedent, appeal.    Afl5rmed. 

Argued  before  BARTLETT,  WOODWARD,  JENKS,  RICH,  and 
MILLER,  JJ. 

Alfred  G.  Reeves,  for  appellants. 

Joseph  G.  Williamson,  Jr.,  for  respondents  Fred.  E.  Payne  and  an- 
other. 
Clarence  L.  Barber,  for  respondents  Ebbets. 

James  A.  Dayton,  for  respondent  The  Estates  Settlement  Company. 
A.  B.  Carrington,  for  respondent  administratrix. 

WOODWARD,  J.  Charles  P.  Ebbets  died  on  the  21st  day  of  No- 
vember, 1902,  leaving  a  last  will  and  testament,  which  was  duly  ad- 
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mitted  to  probate.  By  the  terms  of  said  will  he  devised  and  bequeathed 
all  his  property,  real  and  personal,  to  his  brother,  Daniel  I.  Ebbets,  who 
died  prior  to  the  death  of  the  testator,  so  that  the  latter,  for  practical 
purposes,  died  intestate,  and  hispersonal  estate  is  in  no  wise  afiEect- 
ed  by  the  terms  of  the  will.  The  testator  left,  him  surviving,  as 
his  only  relatives,  Ebenezer  W.  Ebbets,  a  nephew ;  William  E.  Eb- 
bets,  a  nephew ;  James  E.  Ebbets,  a  nephew ;  Rita  W.  Dc  Voe,  a 
niece;  Fred.  E.  Payne,  a  grandnephew;  Walter  E.  Ebbets,  a  grand- 
nephew  ;  and  Harry  E.  Ebbets,  a  grandnephew.  The  question  at 
issue  is  whether  these  grandnephews,  sons  of  deceased  nephews  or 
nieces,  are  entitled  to  distributive  shares  in  the  personal  estate  by 
representation.  The  learned  surrogate  has  held  that  they  were  en- 
titled to  distributive  shares,  and  the  nephews  appeal  from  the  or- 
ders and  decree  entered  upon  the  decision. 

Prior  to  1898,  section  2732  of  the  Code  of  Civil  Procedure,  which 
regulates  distributions,  provided,  in  subdivision  6,  that: 

"It  there  be  no  widow  and  no  children,  and  no  representatives  of  a  child,  the 
whole  surplus  shall  be  distributed  to  the  next  of  kin,  in  equal  degree  to  the 
deceased,  and  their  legal  representatiyes." 

Subdivision  10  of  the  same  section  provided  that: 

"Where  the  descendants,  or  next  of  kin  of  the  deceased,  entitled  to  share 
in  his  estate,  are  all  in  equal  degree  to  the  deceased,  their  shares  shall  be 
equal." 

Subdivision  11  continued  with  the  provision  that: 

'*When  such  descendants  or  next  of  kin  are  of  unequal  degrees  of  kindred, 
the  surplus  shall  be  apportioned  among  those  entitled  thereto,  according  to 
their  respective  stocks;  so  that  those  who  take  in  their  own  right  shall  re- 
ceive equal  shares,  and  those  who  take  by  representation  shall  receive  tlie 
shares  to  which  the  parent  whom  they  represent,  if  living,  would  have  been 
entitled." 

Without  further  statutory  provisions,  it  is  clear  that  personal 
property  would  have  been  distributed  by  representation  among  col- 
laterals in  the  same  manner  as  among  lineals,  to  the  remotest  de- 
gree ;  but  subdivision  12  of  the  section  provided  that :    • 

"No  representation  shall  be  admitted  among  collaterals,  after  brothers'  and 
sisters'  children." 

That  is,  where  the  property  went  to  brothers  or  sisters,  represen- 
tation ceased  with  the  children  of  such  brothers  and  sisters,  so  that 
grandnephews  and  grandnieces  would  not  take. 

This  was  the  state  of  the  law  up  to  1898.  In  that  year  the  Legis- 
lature amended  subdivision  12  of  section  2732  of  the  Code  of  Civil 
Procedure,  so  that  it  provided  that : 

''Representation  shall  be  admitted  among  collaterals  in  the  same  manner  as 
allowed  by  law  in  reference  to  real  estate." 

Clearly  the  Legislature  by  this  amendment  intended  to  change 
the  law  in  some  practical  degree — intended  to  extend,  in  some 
measure  at  least,  the  scope  of  representation  in  the  distribution  of 
personal  property;  and  the  plain  language  of  the  amendment  is 
that  representation  shall  be  admitted  in  the  same  manner  as  al- 
lowed by  law  in  reference  to  real  estate.    That  is,  the  same  rules- 
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Which  apply  to  the  division  of  real  estate  among  those  entitled  to 
take  are  extended  to  personal  property,  and,  if  grandnephews  and 
grandnieces  would  be  entitled  to  take  real  estate,  they  are  likewise 
entitled  to  a  distributive  share  of  personal  property. 

Section  287  of  the  Real  Property  Law  (chapter  647,  p.  620,  Laws 
1896)  provides: 

"If  all  the  brothers  and  sisters  of  the  intestate  be  Hying,  ^e  inheritance 
shall  descend  to  them;  if  any  of  them  be  living  and  any  be  dead,  to  the 
brothers  and  sisters  living,  and  the  descendants  In  whatever  degree,  of  those 
dead ;  so  that  each  living  brother  or  sister  shall  Inherit  such  share  as  would 
have  descended  to  him  or  her  If  all  the  brothers  and  sisters  of  the  Intestate 
who  shall  have  died,  leaving  Issne,  had  been  living,  and  so  that  snch  descend- 
ants In  whatever  degree  shall  collectively  Inherit  the  share  which  their  parent 
would  have  received  If  living ;  and  the  same  rule  shall  prevail  as  to  all  direct 
lineal  descendants  of  every  brother  and  sister  of  the  Intestate  whenever  such 
descendants  are  of  unequal  degrees." 

There  does  not  appear  to  be  any  room  for  argument  here.  The  • 
plain  and  obvious  meaning  of  the  language  of  the  Legislature  is 
that  the  law,  in  so  far  as  it  deals  with  representation  among  collat- 
eral relatives,  shall  place  them  on  an  equal  footing  in  respect  to  real 
and  personal  property;  and,  as  grandnephews  and  grandnieces 
would  be  entitled  to  share  in  the  real  estate  by  representation,  they 
have,  under  the  amendment  of  1898,  the  right  to  participate  in  the 
distribution  of  the  personal  estate  upon  the  same  basis. 

There  is  nothing  decided  to  the  contrary  in  Matter  of  Davenport, 
172  N.  Y.  454,  65  N.  E.  276.  In  that  case  the  intestate  left  no 
husband,  ancestor,  descendant,  brother,  or  sister,  but  was  survived 
by  a  nephew  and  niece,  children  of  a  deceased  brother,  2  uncles,  2 
aunts,  45  first  cousins,  33  second  cousins,  and  1  third  cousin,  mak- 
ing in  all  81  next  of  kin,  the  first,. second,  and  third  cousins  being 
descendants  and  representatives  of  deceased  uncles  and  aunts ;  and 
the  point  determined  was  that  the  nephew  and  niece  and  the  2  uncles 
and  2  aunts  were  next  of  kin  in  equal  degree,  being  the  third  de- 
gree, and  that  the  estate  should  be  divided  into  6  equal  parts  and 
so  distributed,  shutting  out  the  whole  group  of  cousins.  Obvi- 
ously, under  subdivisions  5  and  10  of  section  2732  of  the  Code  of 
Civil  Procedure,  the  distribution  was  limited  to  the  collateral  rel- 
atives of  equal  degree,  and  this  is  what  the  court  finally  held.  It 
is  clear,  from  the  reading  of  section  288  of  the  Real  Property  Law 
(Laws  1896,  p.  620,  c.  547),  that  uncles  and  aunts  and  their  de- 
scendants inherit  only  when  there  are  no  brothers  and  sisters  of 
their  descendants  (Matter  of  Davenport,  supra) ;  while  in  the 
case  at  bar  there  are  descendants  of  brothers  and  sisters,  and  these 
are  entitled  to  take  the  share  of  the  personal  property  which  would 
have  gone  to  their  parents,  if  living,  just  as  they  would  have  taken 
real  estate,  if  there  had  been  such  an  estate.  As  the  uncle  and 
aunt  in  Matter  of  Davenport,  supra,  did  not  take  by  representation, 
but,  by  reason  of  their  equal  relationship  with  the  nephew  and  niece, 
neither  of  whom  appealed,  it  is  clear  that  their  descendants  had 
no  rights  by  representation.  But- in  the  case  now  before  us  the 
nephews  and  nieces  take  by  representation,  and  there  is  no  good 
reason  why  the  grandnephews  should  not  share  in  the  distribution 
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by  representation  in  a  like  manner  as  though  it  was  real  estate;  for 
this,  it  seems  to  us,  is  the  purpose  of  the  amendment  of  1898. 

The  orders  and  decree  should  be  affirmed,  with  costs.    All  con- 
cur. 


«     AVILA  et  aL  ▼.  OITX  OP  NBW  YORK. 
(Supreme  Court,  Appellate  DiTlsion,  Second  Department    June  29,  1905.) 

1.  ChABITABLK  COBPOBATIONS— DlSSOLUnON^DlSPOBmON  OF  Pbopebtt. 

The  policy  of  the  Btate  during  the  period  from  1807  to  1877,  as  evldaiced 
by  Laws  1867,  p.  2223,  c  889;  Laws  1870,  p.  456,  c.  175;  Brooklyn  City 
Charter  1873  (ikwB  1873,  p.  1290,  c.  863);  and  by  a  later  charter  of  that 
dty — was  to  apply  moneys  received  for  liquor  licenses  granted,  or  for 
fines  imposed,  to  the  use  of  the  locality  in  which  they  were  collected,  ei- 
ther directly  or  through  the  support  of  local  benevolent  or  reformatory 
agencies.  In  furtherance  of  this  policy,  the  Legislature,  by  Laws  1868,  p. 
995,  c.  483;  Laws  1871,  p.  1080,  c.  514;  Laws  1872,  p.  1640,  c  687;  Laws 
1875,  p.  786,  c.  627;  and  Laws  1877,  p.  180,  c.  169->appropriated  a  pro- 
portionate part  of  the  excise  money  and  in  some  cases  the  liquor  fines 
collected  in  Kings  county  to  the  support  of  the  Inebriates*  Home  for  Kings 
County,  which  was  created  by  Laws  1867,  c.  843.  These  excise  moneys 
and  fines  constituted  the  principal  source  of  the  home's  revenue,  and  made 
up  the  fund  from  which  the  property  of  the  home  was  purchased.  Held, 
that  it  was  competent  for  the  Legislature,  in  dissolving  the  home  in  1898, 
to  direct  that  the  proceeds  of  its  property  should  be  returned  to  the  Kings 
county  treasury,  from  which  the  fund  which  went  into  the  purchase  of 
such  property  was,  in  effect,  diverted  by  the  legislation  providing  for  the 
support  of  the  home. 

2.  Payment— Recoveby  of  Payments— Voluwtaby  Payments. 

Trustees  of  a  dissolved  charitable  cor];x)ration,  which  had  no  creditors, 
and  to  the  property  of  which  no  person  claimed  title  by  reversion,  could 
not  recover  back  the  proceeds  of  the  property  of  the  corporation  which 
they  had  voluntarily  paid  to  the  county  treasurer  in  pursuance  to  the 
mandate  of  an  alleged  unconstitutional  statute. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Samuel  A.  Ayila  and  others,  as  trustees  for  the  Inebri- 
ates' Home  of  Kings  County,  against  the  city  of  New  York.  From 
a  judgment  dismissing  the  complaint,  plaintiffs  appeal.    Affirmed. 

The  following  is  the  opinion  of  Albert  G.  McDonald,  Esq.,  ref- 
eree: 

By  chapter  843,  p.  2109,  of  the  Laws  of  1867,  passed  May  9th  of  that  year, 
the  Inebriates*  Home  for  Kings  County  was  created  and  incorporated  with 
named  incorporators,  the  powers  and  restrictions  (except  as  there  modified) 
of  corporations  created  under  the  act  for  the  incorporation  of  benevolent,  char- 
itable, scientific,  and  missionary  societies,  passed  April  12,  1848  (Laws  1848, 
p.  447,  c.  319),  for  the  reformatory  objects  of  receiving  and  retaining  inebrLates 
entering  voluntarily  or  by  force  of  law,  and  with  the  ordinary  power  of  tak- 
ing and  disposing  of  real  and  personal  property,  and  with  authority  to  receive 
twelve  per  cent,  of  all  excise  moneys  for  licenses  to  residents  of  Kings  county 
and  all  fines  for  violation  of  excise  law  in  Kings  county,  to  be  applied  to  its 
founding  and  maintenance  for  the  purposes  stated;  and  it  was  enacted  that 
persons  committed  for  intoxication  should  be  transferred  to  such  home.  By 
chapter  483,  p.  995,  of  the  Laws  of  1868,  there  was  appropriated  to  the  uses 
of  the  institution  $200,000  of  the  first  moneys  received  for  excise  licenses  in 
Kings  county,  and  also  annually  $10,000  out  of  the  excise  money,  besides  aU 
fines;   and  further  provision  was  made  for  commitment  of  drunkards  to  the 
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borne,  and  its  president  was  required  to  report  to  the  Legislature  each  year  con- 
cerning its  affairs.  By  chapter  514,  p.  1080,  of  the  Laws  of  1871,  it  was  en- 
acted that  out  of  the  said  |200,000  not  less  than  $75,000  should  be  expended 
for  erection  of  buildings  and  improving  grounds,  while  the  balance,  together 
with  any  proceeds  of  sale  of  any  of  Its  land,  should  be  invested,  and  the  in- 
come used  for  maintaining  the  home.  By  chapter  687,  p.  1040,  of  the  Laws  of 
1872,  the  excise  commissioner  of  Brooklyn  and  of  Kings  county  towns  were 
directed  to  pay  to  the  home  twelve  per  cent  of  all  money  for  licenses  in  Brook- 
lyn or  such  towns,  to  be  applied  to  its  founding  and  support,  together  with  all 
fines  for  intoxication  or  excise  law  violation  in  Brooklyn  and  Kings  county. 
By  chapter  627,  p.  786,  of  the  Laws  of  1875,  there  was  directed  to  be  paid  to 
the  home  twelve  per  cent  of  all  excise  money  for  licenses  in  Brooklyn  or  Kings 
county  to  such  extent  only  as  was  certified  by  the  executive  committee  to  be 
necessary  for  care  and  maintenance  of  indigent  poor  inebriates  in  the  home, 
above  available  receipts  from  other  sources,  while  the  provision  for  fines  was 
repealed,  and  there  was  further  provision  for  transfer  or  commitment  by  mag- 
istrates to  the  home.  By  chapter  169,  p.  180,  of  the  Laws  of  1877,  it  was  en- 
acted that  the  balance  of  such  $200,000  and  of  the  proceeds  of  any  sale  of  lands 
should  be  expended  and  used,  in  whole  or  in  part,  for  maintaining  the  home, 
and  in  erection,  improvement,  and  furnishing  of  suitable  buildings,  or  invested 
in  securities,  and  the  income  used  as  the  corporation  deemed  necessary ;  and 
the  twelve  per  cent  allowance  out  of  excise  moneys  was  increased  to  fifteen 
per  cent,  with  further  provision  for  commitment  by  magistrates  of  drunkards 
to  the  home.  During  the  period  of  these  acts  it  was  the  policy  and  practice 
of  the  state  to  apply  to  the  use  of  the  locality,  either  directly  or  through  the 
support  and  maintenance  of  local  benevolent  or  reformatory  agencies,  whether 
under  public  or  private  control,  moneys  received  for  licenses  granted  or  for 
fines  imposed  within  the  locality.  1?his  is  illustrated  by  chapter  889,  p.  2223, 
of  the  Laws  of  1867,  passed  May  10,  1867,  whereby  it  was  enacted  that  from 
and  after  May  1,  1867,  all  sums  received  for  licenses  and  fines  in  Brooklyn 
should  be  paid  to  the  commissioners  of  the  sinking  fund  of  the  city,  or  received 
in  the  towns  of  Kings  county  to  the  commissioners  of  schools  for  the  benefit 
of  the  several  and  respective  school  districts,  less  the  percentage  then  directed 
by  law  to  be  paid  to  the  State  Inebriates'  Asylum,  or  any  sum  then  directed 
by  law  to  be  paid  to  the  said  Inebriates'  Home.  And  such  policy  and  practice 
is  further  illustrated  by  the  Brooklyn  Charter  of  1873,  passed  June  28,  1873 
(Laws  1873,  p.  1290,  c.  863),  whereby  it  was  enacted  that  all  moneys  collected 
for  licenses  in  Brooklyn  should  be  for  the  benefit  of  the  city,  except  the  provi- 
sion made  by  law  to  be  paid  to  said  Inebriates'  Home;  and  by  chapter  175,  p. 
456,  of  the  Laws  of  1870,  the  *'Act  regulating  the  sale  of  intoxicating  liquors," 
by  section  7  (page  458)  of  which  the  moneys  arising  from  licenses  in  any  town 
or  village  were  to  be  deposited  with  the  county  treasurer,  to  be  expended  for 
the  support  of  the  poor,  and  the  moneys  in  like  manner  arising  in  cities  should 
be  paid  into  the  treasury  of  the  city ;  and  by  later  charter  of  Brooklyn,  by  the 
provisions  of  which  twenty  per  cent,  of  all  moneys  for  excise  licenses  or  fines 
in  Brooklyn  was  intercepted  and  taken  for  the  police  pension  fund  and  ten  per 
cent  for  the  orphan  asylum  societies  and  Industrial  schools  of  the  city. 

The  state  has  thus  exercised  the  right  and  recognized  the  propriety  of  spend- 
ing the  excise  moneys  in  the  locality  for  the  support  of  the  poor  or  other  good 
public  use,  through  public  or  quasi  public  agencies.  And  the  provlsloi)  made 
for  and  paid  to  the  Inebriates'  Home  was  thus,  by  interception,  taken  out  of 
the  treasury  of  Brooklyn  or  Kings  county.  Hence,  in  the  disposition  which 
the  dissolution  act  of  1898  directed  should  be  made  of  a  portion  of  the  proceeds 
of  sale  of  the  property  of  the  home,  in  connection  with  which  the  $75,000  in 
question  was  paid  to  the  county  treasurer,  it  was  spught  to  return  back  that 
much  of  the  excise  money  which  had  been  thus  intercepted.  The  principal 
source  from  which  the  Inebriates'  Home  acquired  property  was  the  appropria- 
tion out  of  excise  moneys.  To  some,  but  evidently  a  very  much  smaller,  ex- 
tent, it  received  money  from  voluntary  patients.  At  the  time  of  its  dissolution 
it  owned  real  estate  and  personal  property ;  not  merely  its  furniture,  but  also 
stocks  and  bonds  and  mortgages.  All  such  property  was  sold  by  the  trustees 
in  dissolution,  and  from  the  proceeds  all  the  debts  of  the  institution  were  paid 
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and  Home  $25,000  or  $80,000  was  divided  among  the  trustees  to  th^  own  iiae» 
and  tlie  $70,000  by  them  deposited  with  the  coon^  treasurer  was  the  whole 
balance  of  proceeds  remaining.  While  there  is  some  yague  suggestion  reiq;>ect- 
ing  sojue  gift  or  gifts  to  the  Institution,  yet,  according  to  the  deeds  put  in  eri- 
denee  by  its  counsel,  its  real  estate  was  purchased  by  it  for  valuable  consider- 
ation, paid  by  it,  and  there  is  no  definite,  evidence  of  any  voluntary  grant  of 
real  estate  to  it.  The  earliest  of  the  deeds  in  evidence  is  dated  June  dO,  1868, 
and  recorded  August  24,  1868,  subsequent  to  the  receipt  by  it  of  a  consider- 
able sum  from  the  excise  moneys.  A  comparison  of  the  deeds  givoi  bj  the 
trustees  in  liquidation  on  their  sales  of  real  estate  shows  that  the  property 
sold  wsLH  the  same  the  home  had  purchased  for  valuable  consideration,  and 
that  it  was  not  property  which  had  been  donated  to  the  home  by  private  per- 
sons to  be  held  for  its  corporate  purposes  only,  so  long  as  its  corporate  life 
endured.  Its  stocks  and  bonds  are  said  to  have  represented  investments  of 
surplus  moneys,  and  its  mortgages  portions  of  the  purchase  price  on  its  sales 
of  real  estate.  The  proceeds  out  of  the  sales  in  liquidation  paid  all  claims 
against  the  institution ;  and,  although  several  years  have  passed,  no  further 
domand  of  any  kind  has  been  made,  either  on  behalf  of  any  creditor  or  on  be- 
half of  any  person  claiming  to  be  entitled  in  reversion,  or  on  behalf  of  any  per- 
son or  corporation  whatever. 

The  theory  of  the  complaint  is  based  on  the  assertion  that  the  real  property 
soUl  by  the  trustees  in  liquidation  was  donated  to  the  home  by  private  persons, 
to  be  held  for  its  corporate  purposes  so  long  as  its  corporate  life  endured,  and 
no  longer,  and  that  heirs  and  devisees  of  the  donors  are  still  in  being,  and  that 
the  greater  part  of  the  $75,000  paid  to  the  county  treasurer  is  proceeds  of  such 
real  estate.  But  there  is  no  definite  evidence  of  any  donation  of  real  estate 
to  the  home,  or  of  the  existence  of  any  such  heirs  or  devisees,  or  that  any  part 
of  the  $75,000  is  proceeds  of  donated  real  estate.  The  trustees  now  claim  that 
the  act  under  which  the  $75,000  was  paid  to  the  county  treasurer  is  unconsti- 
tutional,  as  being  alleged  to  be  violative  of  several  recited  constitutional  pro- 
visions, and  that  the  payment  was  made  by  the  trustees  under  a  mistake  of 
fact  on  their  part,  in  that  they  had  no  knowledge  of  the  fact  that  the  real 
estate  was  the  donation  of  private  persons,  whose  heirs  and  devisees  were  in 
being,  and  also  under  a  mistake  as  to  their  right  to  make  such  a  payment  and 
as  to  the  validity  of  the  act  in  question,  and  that  by  reason  of  the  alleged  un- 
constitutionality of  the  act  the  payment  to  the  coun^  treasurer  was  a  wrongful 
diversion  of  the  trust  funds  of  the  home,  so  that  it  is  plaintiffs*  duties,  as 
trustees,  to  recover  back  the  moneys.  In  the  final  condition  of  the  evidence 
there  is  a  general  statement  of  the  existence  of  heirs  of  deceased  incorporators 
of  the  Institution,  but  a  denial  of  any  knowledge  of  the  existence  of  any  hehrs 
or  devisees  of  any  grantors  of  its  real  estate.  So  there  is  no  evidence  of  the 
existence  either  of  any  creditor,  or  of  any  person  claiming  or  entitled  to  claim 
title  by  reversion. 

Ck)ncerning  the  disposition  of  the  surplus  property  of  such  an  institution 
left  after  payment  of  its  debts,  there  is  no  general  statutory  provision  that  we 
have  been  able  to  find.  In  1872  the  Legislature  passed  an  act  concerning  the 
surplus  property  of  certain  religious  corporations,  whereby  the  state  asserted 
the  right  to  dispose  of  such  surplus  to  such  religious  or  charitable  uses  as 
should  be  petitioned  for  by  the  trustees  of  the  institution,  and  approved  by  the 
Supreme  Court.  But  we  find  no  general  statute  relating  to  the  surplus  left 
in  the  i^resent  situation.  It  seems  to  be  the  law  concerning  the  real  estate  of 
such  an  institution,  at  least  such  of  its  real  estate  as  has  been  purchased  by 
it  for  a  valuable  consideration,  and  concerning  its  personal  property,  that  the 
surplus,  after  payment  of  its  debts,  passes  to  the  state.  There  is  necessarily 
a  difference  between  the  rules  of  law  applicable  to  the  disposition  of  the  sur- 
plus property  of  such  an  institution  as  the  Inebriates'  Home,  and  the  rules  ap- 
plicable in  the  case  of  a  stock  corporation  or  of  a  membership  corporation, 
whose  members  were  the  contributors  who  created  the  fund.  Many  of  the 
cases  on  behalf  of  the  plaintiffs  seem,  therefore,  Inapplicable  to  this  situation. 
The  state,  as  we  have  seen,  has  always  directed  the  die^osition  of  money 
which  came  as  the  proceeds  of  liquor  licenses  or  fines  for  excise  violations  to 
the  benefit  of  the  locality.    And  if  the  surplus  of  the  proceeds  of  the  property 
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of  the  Inebriates*  Home,  on  its  dissolution  (and  it  is  not  questioned  that  the 
Legrlslature  had  a  right  to  enact  its  dissolution),  passed  to  the  state,  it  was 
proper  that  the  state  should  assert  the  right  to  dispose  of  it,  and  to  dispose 
of  it  by  returning  it  to  the  locality  the  treasury  of  which  originally  suffered 
the  loss.  These  trustees  voluntarily  paid  the  175,000  to  the  county  treasurer, 
although  now  claiming  that  it  was  under  a  mistake.  No  one  has  asserted  any 
claim  to  the  fund.  The  trustees  seek  to  obtain  Its  possession  and  administra- 
tion, not  because  any  claim  is  asserted  by  any  real  or  alleged  cestui  que  trust, 
but  because  of  the  general  rule  that  trustees  in  liquidation  are  administrators 
of  the  assets  of  a  dissolved  corporation,  and  should  close  up  such  administra- 
tlon  by  Judicial  accounting  and  decree.  But  the  administration  seems  to  have 
been  completed,  and  the  whole  surplus  to  have  gone  where  it  should  have  gone, 
and  no  one  is  injured  or  complains. 

The  act  in  question  does  not  seem  to  be  unconstitutional.  And  even  If  <m 
any  ground  it  could  have  been  regarded  as  unconstitutional,  I  do  not  think  the 
present  plaintiffs,  under  the  circumstances  of  this  case,  are,  or  were  when 
this  action  was  brought.  In  the  position  to  recover  possession  of  any  of  the 
money  paid  by  them  to  the  county  treasurer. 

I  have  therefore  decided  that  the  complaint  should  be  dismissed  on  the  mer- 
its, with  costs. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT,  WOOD- 
WARD, JENKS,  HOOKER,  RICH,  and  MILLER,  JJ. 

Edward  A.  Alexander,  for  appellants. 

John  J.  Delany,  Corp.  Counsel  (James  D.  Bell  and  Richard  B. 
Greenwood,  of  counsel),  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with  costs,  on  the  opinion 
of  Albert  G.  McDonald,  Esq.,  referee. 
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MEMORANDUM  DECISIONS. 


ABRAMS,  Appeflant,  r.  TAYDOR  et  al.,  Re- 
mondenta.  (Sapreme  Court,  Appellate  Diyision, 
Second  Department.  June  9,  1905.)  Action  by 
Walter  Abrams  againat  John  A.  Taylor  and 
another.    No  opinion.    Motion  denied. 

ALEXANDER,  Appellant,  v.  FOUR- 
TEENTH ST.  BANEl,  Respondent.  (Supreme 
Court,  Appellate  Diyision,  First  Department 
June  9,  1905.)  Action  by  Peter  Alexander,  as 
trustee,  against  the  Fourteenth  Street  Bank. 
W.  C.  Rosenberg,  for  appellant.  R.  H.  Mitch- 
ell, for  respondent.  No  opinion.  Judgment  af- 
firmed, with  costs. 

ALLEN,  Appellant,  t.  GRAY  et  al..  Respond- 
ents. (Supreme  Court,  Appellate  Diyision,  First 
Department.  June  23,  1905.)  Action  by  G. 
Edgar  Allen,  as  trustee,  against  William  H. 
Gray  and  another.  C.  W.  Stapleton,  for  ap- 
pellant. A.  Benedict,  for  respondents.  No 
opinion.  Order  affirmed,  with  $10  costa  and 
disbursements. 

ALLISON,  Respondent,  v.  WOOLVERTON, 
Appellant  (Supreme  Court,  Appellate  Term. 
June  26,  1905.)  Appeal  from  Municipal  Court, 
Borough  of  Manhattan,  Third  District  Ac- 
tion by  James  M.  Allison  against  William  H. 
Woolverton,  as  president  etc.  From  a  judg- 
ment in  fayor  of  plaintiff,  defendant  appeals. 
Affirmed.  Lockwood  &  Hill  (Joseph  E.  Russell, 
of  counsel),  for  appellant  M.  T.  Corcoran,  for 
respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

SCOTT,  P.  J.  (dissenting).  The  principal 
question  fnyolyed  In  this  action  is  whether  or 
not  the  defendant  eyer  receiyed  the  trunk,  the 
yalue  of  which  plaintiff  seeks  to  recover.  It 
appears  that  on  November  3,  1904,  one  Deland, 
acting  for  plaintiff,  employed  defendant,  an 
express  company,  to  remove  a  trunk  from  a 
boarding  house  or  hotel  in  this  city,  to  an  ad- 
dress in  Washington  Square.  Deland  at-  the 
time  gave  defendant  a  written  order,  paid  40 
cents,  and  received  a  printed  check,  showing  the 
date,  amount  paid,  destination,  and  terms  of  the 
contract.  The  office  at  which  the  order  was 
given  was  less  than  three  city  blocks  from  the 
place  from  which  the  trunk  was  to  be  taken. 
The  sole  eyidence  of  delivery  upon  which 
plaintiff  relies  is  that  given  by  a  young  woman, 
the  daughter  of  and  cashier  for  the  proprietor 
of  the  boarding  house,  who  says  that  on  some 
day  a  man  wearing  a  cap  with  the  name  "New 
York  Transfer  Company"  on  it  called  at  the 
house,  exhibited  but  did  not  leaye  an  order 
signed  by  Deland,  and  took  away  the  trunk  in 
a  wagon  also  bearing  the  name  of  the  "New 
York  Transfer  Company."  If  this  evidence  be 
accepted,   it  would   be  sufficient  to  establish 


prima  facie  a  d^yery  to  the  defendant.  I  find 
It  impossible,  howeyer,  to  credit  tiie  testimooT. 
The  witness  was  wholly  unable  to  recall  either 
the  day  of  the  month  or  of  the  week  upon 
which  the  deliyery  was  made,  and  was  not  evea 
positive  that  it  waa  in  November.  That  the  or- 
der was  in  fact  given  on  Noyember  3d  was 
proven  beyond  question  in  a  yariety  of  ways, 
and  must  be  taken  as  established.  The  man- 
ager of  defendant's  office  testified  that  on  tlie 
same  day  that  the  order  was  receiyed  he  in- 
structed a  driver  named  Ragua  to  go  and  get 
the  trunk,  and  Ragus  testified  that  he  did  oo 
that  day,  after  4  o clock  in  the  afternoon,  go 
for  the  trunk,  and  that  he  was  then  informed 
that  the  trunk  had  been  delivered  to  another 
man  the  day  before.  That  Ragua  did  call  for 
the  trunk  between  4  and  6  o'clock  on  some  aft- 
ernoon, and  was  told  that  the  trunk  had  beeo 
delivered  the  day  before,  is  conceded,  as  is  also 
the  fact  that  he  waa  not  the  person  to  whom 
the  delivery  was  actually  made.  These  facts 
tend  to  throw  doubt  upon  the  story  told  by  the 
plaintiff's  witness,  unless  it  is  to  be  assumed 
that  Ragus  did  not  go  for  the  trunk  on  the  day 
that  the  order  was  given,  but  that  aome  other 
driver  was  sent  on  that  day,  and  Ragus  sent  aft- 
erwards; for,  if  any  driver  of  defendant  did 
receive  the  trunk,  he  must  have  been  sent  from 
the  office,  for  it  is  said  that  he  exhibited  De- 
land's  order,  which  had  been  left  at  tiie  office. 
Thjd  defendant's  agent  very  positively  swears 
that  he  gave  the  order  to  no  one  but  Ragus. 
and  the  latter  is  equally  positive  that  he  called 
for  the  trunk  on  the  aame  day  that  he  received 
the  order,  and  in  this  he  is  corroborated  by  the 
call  sheet  for  the  day,  kept  in  the  regular  course 
of  business,  which  shows  that  it  waa  on  No- 
vember 3d  that  the  trunk  was  sent  Cor.  In- 
deed, the  plaintiff's  witnesses  undertake  to 
prove  too  much;  for  they  swear  that  several 
days  before  still  another  of  defendant's  drivers 
called  for  the  trunk,  but  refused  to  take  it.  It 
seems  to  me  to  be  quite  unreasonable  to  be- 
lieve that  defendant,  having  aent  a  driver  who 
actually  received  the  trunk,  would  on  the  next 
day  send  another  driver  for  it;  and  yet  this 
must  be  believed,  if  credence  is  to  be  given  to 
the  testimony  of  plaintiff's  principal  vntness. 
Furthermore,  it  remains  entirely  unexplained 
why  the  witness,  on  delivering  the  trunk,  did 
not  either  require  Deland's  order  to  be  left 
with  her,  or  at  least  ask  for  a  receipt  from  the 
driver,  since  Deland  had  inaisted  upon  giving 
an  order,  for  the  specific  reason  that  the  person 
in  whose  custody  the  trunk  was  would  not  de- 
liver it  without  an  order.  While  we  are  al- 
ways reluctant  to  reverse  a  judgment  merely 
upon  a  question  of  fact,  we  are  constrained  by 
the  statute  to  render  such  judgment  as  justice 
requires;  and  where  the  evidence  upon  wliicfa 
a  judgment  rests  is  so  improbable  as  it  is  in 
this  case  we  can  best  serve  the  enda  of  justice 
by  ordering  a  new  trial. 
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ALYBA,  Appellant,  y.  ELIAS,  Respondent. 
Supreme  Court,  Appellate  Division,  Second  De- 
)artment.  June  9,  1905.)  Action  by  William 
Uyea  against  Joseph  Elias.  No  opinion.  Mo- 
ion  to  resettle  order  denied.  The  order  as  set- 
led  and  filed  is  in  accordance  with  the  deci- 
lion,  and  the  error  is  in  the  copy  served. 

AMERICAN  DB  FOREST  WIRELESS 
TELEGRAPH  CO.  v.  HOLLISTBR  et  al. 
Supreme  Court,  Appellate  Division,  First  De- 
)artment.  June  26,  1905.)  Action  by  Ameri- 
an  De  Forest  Wireless  Telegraph  Company 
Lgainst  T.  Lloyd  Hollister  and  others.  No  opin- 
on.    Motion  denied,  on  payment  of  $10  costs. 

ANDERSON,  Respondent  v.  CITY  OF  NEW 
fORK  et  al..  Appellants.  (Supreme  Court,  Ap- 
lellate  Division,  Second  Department  June  9. 
905.)  Action  by  Robert  J.  Anderson  against 
he  city  of  New  York  and  John  J.  Creem. 

PER  CURIAM.  Judgment  modified,  by  strik- 
ttg  out  the  provision  for  an  extra  allowance, 
or  want  of  power  in  the  court  at  Trial  Term 
o  grant  the  same,  and  judgment  .as  modified 
nd  order  unanimously  affirmed,  without  costs. 

In  re  ARTHUR  AVE.  (Supreme  Court,  Ap- 
ellate Division,  First  Department.  June  26, 
905.)  In  the  matter  of  Arthur  Avenue.  No 
pinion.  Motion  denied,  on  payment  of  $10 
osts.  

BARON  V.  FRELICH.  (Supreme  Court,  Ad- 
ellate  Division,  First  Department.  June  9, 
905j  Action  by  Louis  L.  Baron  against  Sam- 
el Frelich.  No  opinion.  Motion  denied,  with 
10  costs. 

BARTINDALB,  Respondent,  y.  BLEASBY 
t  al..  Appellants.  (Supreme  Court,  Appellate 
)i  vision,  First  Department.  June  9,  1905.) 
Lction  by  Jack  W.  Bartindale  against  Henry 
»easby  and  others.  G.  A.  Strong,  for  appel- 
mts.  M.  L.  Arnstein,  for  respondent.  No 
pinion.  Order  modified  by  reducing  attach- 
lent  to  $1,000,  and,  as  so  modified,  affirmed, 

ithont  costs. 

BATES  et  al..  Respondents,  y.  MEXICAN 
tY.  CO.,  Appellant,  et  al.  (Supreme  Court, 
Lppellate  Division,  First  Department.  June  9, 
905.)  Action  by  Norbert  B.  Bates  and  others 
gainst  the  Mexican  Railway  Company,  im- 
leaded.  J.  N.  Blair,  for  appellant.  H.  L. 
Icheuerman,  for  respondents.  No  opinion.  Or- 
er  aflElrmed,  with  $10  costs  and  disbursemonts. 


BAUER  et  al..  Respondents,  y.  MULVI- 
II LL,  Appellant.  (Supreme  Court,  Appellate 
'erm.  May  23,  1905.)  Appeal  from  Municipal 
lourt.  Borough  of  Manhattan,  Seventh  Dis- 
rict.  Action  by  Jacob  Bauer  and  another 
gainst  Mary  B.  Mulvihill.  From  a  judgment 
1  favor  of  plaintiffs,  defendant  appeals.  Af- 
rmed.  Sol  A.  Hyman,  for  appellant.  Man- 
el  baum  Bros.,  for  respondents. 

PER  CURIAM.  There  are  no  exceptions  in 
he  case.  In  fact,  the  appellant  appears  to 
94  N.Y.S.— 72 


have  acqaiesced  in  the  charge  to  the  jury.  The 
judgment  and  order  appealed  from  are  afiBrm- 
ed,  with  costs. 


BAYNARD,  Respondent  ▼.  STANDARD 
KNITTING  MILLS  CO.,  Appellant  (Supreme 
Court  Appellate  Division,  Second  Department. 
June  9,  1905.)  Action  by  Harriet  O.  Baynard 
against  the  Standard  Knitting  Mills  Company. 

PER  CURIAM.  Judgment  modified  by  strik- 
ing out  the  provision  for  an  extra  allowance  for 
want  of  power  in  the  court  at  Trial  Term  t6- 
grant  the  same,  and  judgment  as  modified  and 
order  unanimously  affirmed,  without  costs.  See 
85  N.  Y.  Supp.  784. 

BEAN  V.  NEW  Y(SrK  EDISON  CO.  (Su- 
preme Court,  Appellate  Term.  May  23,  1905.) 
Appeal  from  Municipal  Court,  Borough  of  Man- 
hattan, Eighth  District  Action  by  Josephine 
Bean  against  the  New  York  Edison  Company. 
From  a  judgment  in  favor  of  plaintiff  for  less 
than  claimed,  both  parties  appeal.  Reversed 
on  defendant's  appeal.  Plaintiff's  appeal  dis- 
missed. De  Lagnel  Berier,  for  plaintiff. 
Beardsley  &  Hemmens,  for  defendant. 

PER  CURIAM.  The  judgment  is  reversed, 
on  the  authority  of  Storey  t.  Mayor,  Aldermen, 
and  Commonalty  of  the  City  of  New  York,  29 
App.  Div.  316,  51  N.  Y.  Supp.  580,  and  a  new 
tnal  ordered,  with  costs  to  the  defendant  to 
abide  the  event.  The  reversal  of  the  judgment 
on  the  appeal  of  the  defendant  renders  it  un- 
necessary to  discuss  the  question  raised  by  the 
plaintiff  on  her  appeal.  The  complaint  should 
have  been  dismissed  at  the  close  of  the  plain- 
tiffs case,  and  plaintiff,  not  being  entitled  to 
any  judgment  cannot  complain  that  the  judg- 
ment is  too  small.  The  appeal  of  the  plaintiff 
is  dismissed,  with  costs. 

BEAN  V.  NEW  YORK^EDISON  CO.  (Su- 
preme Court  Appellate  Division,  First  Depart- 
ment. June  2d«  1905.)  Action  by  Josephine 
Bean  against  the  New  York  Edison  Company. 
No  opinion.     Motion  granted. 

BERNHEIMER  et  al.  v.  HARTMAYER. 
<Supreme  Court  Appellate  Division,  First  De- 
partment. June  26,  1905.)  Action  by  Simon 
E.  Bernbeimer  and  others  against  Mary  Hart- 
mayer,  as  administratrix.  No  opinion.  Motion 
granted,  with  $10  costs. 

BEROLZHEIMER,  Appellant  v.  BOARD 
OF  EDUCATION  et  al.,  Respondents.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment June  9,  lw6.)  Action  by  Philip  Berolz- 
heimer  against  the  board  of  education  and  oth- 
ers. C.  Seasongood,  for  appellant  T.  Con- 
noly,  for  respondents.  No  opinion.  Order  af- 
firmed, with  |10  costs  and  disbursements. 

BINSWANGER  v.  NEW  YORK  CENT.  & 
H.  R.  R.  CO.  (Supreme  Court  Appellate  Divi- 
sion. Fourth  Department  May  3, 1905.)  Action 
by  Max  Binswanger  against  New  York  Central 
&  Hudson  River  Railroad  Company.  Werner  & 
Harris,  for  plaintiff.  Harris  &  Harris,  for  de- 
I  fendant 
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PER  CURIAM.  PlaintifPs  ezceptionfl  tus- 
taiued,  and  motion  for  new  trial  granted,  with 
costa  to  the  plaintiff  to  abide  event  Held,  that 
the  questions  of  defendant's  negligence  and  the 
plaintiff's  freedom  from  oontribntory  negli- 
gence were  qaestions  of  fact  for  the  jury,  and 
that  this  was  practically  held  by  this  court  up- 
on a  former  appeal  in  the  same  case  from  an 
order  granting  a  new  trial  after  a  nonsuit  (93 
App.  Div.  604.  86  N.  Y.  Supp.  1129),  following 
the  decision  in  Brooks  ▼.  N.  Y.  G.  and  H.  R. 
R.  Co.,  84  App.  DiT.  638,  82  N.  Y.  Sup]^.  lOOa 
The  reasons  for  the  holdings  In  the  cased  herein 
referred  to  are  satisfactorily  expressed  by  Mr. 
Justice  Rogers,  in  an  opinion  at  Special  Term 
in  the  case  of  Barnes  y.  N.  Y.  0.  ft  H.  R.  R. 
Co.,  42  Misc.  Rep.  622,  87  N.  Y.  Supp.  606. 

STOVER,  J.  (dissenting).  This  is  an  action 
brought  for  personal  injuries  sustained  through 
the  alleged  negligence  of  the  defendant.  Plain- 
tiff was  a  passenger  upon  one  of  the  trains  of 
the  defendant  from  Rochester  to  Buffalo.  He 
arrived  at  the  Buffalo  station  of  defendant 
about  20  minutes  before  1  o'clock  on  the  27th 
day  of  May,  1902.  He  alighted  from  the  train, 
walking  close  to  the  train  about  half  a  car's 
length.  He  then  stopped  and  waited  until  some 
trucks  had  passed,  and  walked  towards  the 
main  platform  leading  north  and  south  to  the 
exit.  He  reached  the  north  and  south  o^atform 
and  turned  north  towards  the  exit.  He  then 
describes  the  accident  as  follows:  "After  I 
had  turned  north  my  right  foot  slipped  out  from 
under  me,  and  I  fell  onto  the  exposed  ties  and 
tracks  on  the  east,  over  the  east  edge  of  the 
platform.  I  lay  there  stunned  for  a  few  mo- 
ments. A  gentleman  who  was  walking  behind 
me  assisted  me  to  regain  my  feet  and  took  hold 
of  my  right  hand,  also  my  right  side.  •  •  • 
I  stood  there  beside  him  in  that  position  about 
five  minutes.  •  •  •  After  I  had  been  assist- 
ed to  my  feet  in  the  Buffalo  depot,  and  stood 
there  about  five  minutes,  I  looked  around  to 
see  what  caused  my  right  foot  to  slip,  and  I 
noticed  south  of  the  south  rail  of  the  fourth 
track  a  pool  of  oil  where  I  had  slipped  through; 
that  is,  I  saw  the  foot  mark  of  fhe  slipping  in 
the  oil.  This  pool  of  oil,  I  should  say,  was 
about  a  foot  in  width  and  a  little  longer  in 
length.  The  length  of  it  was  running  along- 
side of  the  track.  It  was  thicker  in  the  cen- 
ter than  it  was  along  the  edge."  He  states 
in  another  portion  of  his  testimony:  "I  have 
stated  that  I  got  off  from  this  train  in  the  de- 
pot at  Buffalo  with  other  passengers.  With  re- 
spect to  them  I  was  about  in  tRe  center.  As  I 
went  onto  this  north  and  south  platform,  where 
I  fell,  some  were  ahead  and  some  were  behind, 
very  close  to  me.  When  I  fell  I  was  looking 
north,  straight  ahead  of  me,  towards  the  exit. ' 
There  was  some  evidence  that  the  plaintiff  had 
told  a  conductor  in  the  employ  of  the  defendant 
that  he  had  slipped  upon  a  banana  peel  or  piece 
of  orange.  There  was  also  evidence  that  the 
plaintiff,  about  two  weeks  after  the  accident, 
made  a  written  statement,  in  which  he  said 
that  he  slipped  upon  the  ball  of  the  rail;  but 
this  was  denied  by  the  plaintiff,  and  upon  this 
appeal,  giving  the  most  favorable  view  to  the 
plaintiff's  testimony,  it  may  be  assumed  that  he 
fell  by  reason  of  slipping  upon  the  oil  in  ques- 


tion. There  was  erldenca  on  the  part  of  tbe 
employ^  of  the  defendant  that  they  were  in  aEd 
about  the  station  all  day  attending  to  their  du- 
ties, which  were  to  see  that  the  station  plat- 
forms were  kept  clear  of  oil  or  grease,  and 
picking  up  anything  tiiat  might  be  dropped  up'-^o 
the  platform.  The  evidence  shows  that  xb» 
train  shed  consists  of  six  tracks  inside  of  tb« 
shed,  and  three  platforms,  three  crosswalks, 
and  an  overhead  bridge  leading  from  the  wait- 
ing room  across  these  tracks  for  the  nse  of 
passengers.  The  train  shed  itself  was  a  build- 
ing 756  feet  long  and  120  feet  wide  at  the  we«t 
end  and  90  feet  at  the  east  end.  The  roof  was 
fully  inclosed.  There  were  three  platforms 
running  east  and  west.  The  three  platforms 
running  north  and  south  were  at  grade.  At  ei- 
ther side  of  these  north  and  south  platforms 
the  east  and  west  platforms  ascended.  It  ap- 
peared that  there  were  something  like  3i~0 
trains  arriving  and  departing  daily  through  this 
station.  The  station  master  had  charge  of  the 
station,  and  the  general  supervision  of  the  de- 
pot and  of  the  employte  therein.  He  testified 
that  at  the  time  of  the  accident  there  were  in 
the  station,  on  duty  all  the  time  in  the  train 
shed,  two  cleaners  and  twelve  ushers.  The 
duties  of  the  ushers  were  to  direct  people  to 
the  trains  and  from  the  trains  to  the  exit.  The 
duties  of  the  cleaners  were  to  wipe  np  the  oil 
and  scrape  up  the  grease,  and  for  that  parpo!« 
they  were  provided  with  scrapers  and  a  broom, 
and  waste  to  be  used  in  wiping  up  oil  and  in 
keeping  the  platforms  clean.  It  was  the  duty 
of  the  ushers,  also,  if  anything  dropped  from  a 
passing  train  and  a  cleaner  was  not  there,  to 
remove  it,  or  hunt  up  a  cleaner  and  have  the  de- 
posit removed.  The  station  was  used  by  the 
New  York  Central,  Lake  Shore  &  Biichl^an 
Southern,  West  Shore,  Pennsylvania,  Buffalo. 
Rochester  ft  Pittsburg,  Nickel  Plate,  Wabat^h. 
and  Grand  Trunk  railroads,  and  the  trains  of 
all  those  roads  used  all  the  tracks  tha€  were 
under  the  train  shed  indiscriminately.  It  ap- 
peared from  the  evidence  that  the  car  inspector? 
were  in  the  habit  of  examining  the  cars  stand- 
ing on  the  tracks  along  the  platforms,  and 
pouring  lubricating  oil  upon  the  journals  of  the 
cars;  that  the  engineers  in  charge  of  the  loco- 
motives would  oil  different  portions  of  the  en- 
gines while  in  the  station;  that  in  doing  this 
they  used  oil  cans:  that  at  times  oil  would 
drip  from  a  journal,  either  from  the  overfloTi- 
from  the  box  or  in  dripping  from  the  cans  when 
poured;  and  that  this  happened  in  the  ordi- 
nary operation  of  the  trains  through  the  depot. 
I  think  it  may  be  assumed  that  these  facta  may 
be  considered  as  undisputed,  and  the  question 
is  presented  as  to  whether  the  railroad  company 
had  exercised  the  care  required  by  law,  under 
the  circumstances  shown. 

The  testimony  on  the  part  of  the  defendant 
showed  that  on  the  day  m  question  the  ushers 
and  cleaners  were  engaged  about  tiiese  plat- 
forms. The  cleaners  themselves  who  were  on 
duty  that  day  were  sworn  as  witnesses,  and 
testified  that  they  were  on  doty  from  6  o'clock 
in  the  morning  until  6  o'clock  at  night;  that 
all  the  time  they  were  going  back  and  forth  on 
the  platform;  that  they  did  not  hear  of  any  ac- 
cident to  the  plaintiff  on  tiiat  day,  and  tht-y 
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knew  of  no  oil  haybif  been  upon  tho  platfdrm 
that  was  not  wiped  up  as  soon  as  dlscoyered. 
The  case  is  novel  In  some  respects,  but  I  do 
not  think  it  is  neceesarj  to  announce  any  new 
principle  of  law  in  order  to  correctly  dispose  of 
it.  The  defendant  was  bound  to  exercise  ordi- 
nary- care  and  prudence  in  the  care  of  its  sta- 
tion platforms,  and  it  would  be  quite  difficult 
to  specify  what  more  it  should  haye  done  undtf 
this  rule  to  protect  its  passengers.  It  might 
have  an  usher,  who  woiDd  conduct  each  pas- 
senger to  some  place  of  safety;  hut  the  law 
does  not  require  this.  As  has  been  frequently 
said  in  negligence  cases,  it  is  not  an  insurer  of 
safety;  but  the  law  will  hold  it  to  the  ordinary 
degree  of  care  which  the  circumstances  require. 
That  oil  and  refuse  will  be  dropped  about  sta- 
tion platforms,  where  many  thousands  of  people 
are  a&ily  passing,  is  matter  of  commop  observa- 
tion; and  it  would  be  impossible  to  keep  any 
Sot  absolutely  free  from  refuse  or  dirt  of  all 
nds,  where  such  a  number  of  people  were 
passing.  That  oil  would  be  apt  to  drop  from 
any  machine  or  receptacle  in  which  it  might  be 
used  is  also  of  common  observation,  and  we 
need  only  to  pass  over  the  tracks  of  any  rail- 
road to  discover  at  almost  any  point  along  the 
roadbed  evidence  of  the  dripping  of  oil  from 
cars  and  endues  as  they  have  passed.  So, 
with  the  liability  almost  certain  of  oil  to  drop, 
the  defendant  has  provided  a  force  of  men 
whose  duty  it  Is  to  discover  and  remove  any 
oil  or  other  refuse  which  may  be  deposited  up- 
on the  platforms  or  tracks,  it  will  be  remem- 
bered tnat  this  oil  was  discovered  not  on  the 
platform,  where  it  would  possibly  have  been  de- 
posited only  by  carelessness;  but  it  was  found 
close  to  the  tracks  of  the  roadbed.  The  defend- 
ant kept  its  men,  and  the  evidence  shows  that 
they  were  on  duty,  inspecting,  endeavoring  to 
discover,  and  ready  to  remove  any  refuse  which 
might  be  deposited  upon  the  platform,  so  that 
the  platform  is  shown  to  have  been  properly 
inspected,  and  defendant  cannot  be  charged 
with  negligence  for  failure  to  inspect.  But  it 
is  said  that  it  was  not  shown  by  all  of  the 
employes  of  the  defendant  that  they  did  not 
discover.  We  do  not  think  that  the  defendant 
was  bound  to  show  this.  It  has  shown  reason- 
able inspection.  It  kept  a  corps  of  men  suffi- 
cient to  discover  and  remove  any  refuse  which 
might  have  been  deposited  there;  and  we  think 
that  complies,  so  far  as  this  case  goes,  with  the 
rule  of  law  which  requires  ordinary  care  to 
discover  any  defect  or  obstruction.  O'Reilly  v. 
L.  I.  R.  R.  Co.,  4  App.  Div.  139.  38  N.  Y. 
Supp.  779;  McGrell  v.  Building  Co.,  153  N.  Y. 
265,  47  N.  E.  305,  and  cases  cited;  Loftus  v. 
Ferry  Co.,  84  N.  Y.  455,  38  Am.  Rep.  533,  and 
cases  cited.  The  plaintiff  relies  upon  the  case 
of  Brooks  V.  N.  Y.  0.  &  H.  R.  R.  R.  Co.,  84 
App.  Div.  633,  82  N.  Y.  Supp.  1096,  but  the 
facts  in  that  case  were  quite  different  from 
those  now  before  us.  The  trial  judge,  in  dispos- 
ing of  this  case,  points  out  this  difference;  that 
is,  in  both  those  cases  the  accident  which  oc- 
curred from  a  similar  cause,  oil  upon  the  plat- 
form upon  which  the  person  injured  slipped, 
happennig  in  the  nighttime  when  no  care  what- 
ever was  being  taken  to  prevent  accidents  of 
this  nature;  and  In  one  of  the  cases  dted  the 


accident  occurred  at  a  season  when  traffic  was 
unusually  lan;e,  and  the  passengers  were  in- 
vited to  alight  in  the  nighttime,  or  without 
sufficient  care  In  furnishing  a  proper  place  at 
which  a  passenger  might  ahght  from  the  train. 
The  Barnes  and  the  Brooks  Cases  may  be  said 
to  be  close  to  the  border  line,  and  should  not 
be  precedents  for  cases  not  falling  within  their 
precise  limits.  The  presence  of  the  oil  rests 
upon  the  evidence  of  the  plaintiff  alone;  but, 
as  observed  above,  for  the  purpose  of  this  argu- 
ment it  may  be  assumed  that  he  has  told  the 
truth  with  reference  to  that  If  the  deposit  of 
this  oil  vras  so  apparent  that  it  should  have  been 
discovered  immediately  upon  its  dropping  there 
by  the  employes  of  the  defendant.  It  was  cer- 
tainly as  obvious  to  the  plaintiff  when  he  under- 
took to  walk  across  the  space  where  the  oil 
had  dropped.  If  it  was  such  a  plain,  open,  and 
easily  discovered  obstruction,  the  plaintiff,  in 
the  exercise  of  ordinary  care,  ou£^t  to  have 
been  able  to  discover  it,  for  he  must  be  charged 
with  notice  of  sudi  things  as  were  open  and 
visible  to  sny  passer-by.  He  cannot  say  that 
it  was  the  duty  of  the  defendant  to  discover  it, 
because  it  was  open  and  plainly  visible,  and 
yet  shut  his  own  eyes,  and  claim  that  he  has 
discharged  the  duties  that  the  law  has  imposed 
upon  him.  The  cases  of  this  character  are 
similar  to  those  against  municipalities  for  in- 
juries received  by  falling  upon  slippery  walks. 
The  rule  of  law  is  the  same  in  each  class  of 
these  cases.  The  defendant  is  bound  to  ex- 
ercise ordinary  care  under  the  circumstances, 
and  it  could  hardly  be  said  that  if  the  action 
were  against  a  municipality,  and  there  was  no 
more  evidence  of  negligence  on  the  part  of  the 
defendant  or  of  the  absence  of  contributory 
negligence  on  the  part  of  the  plaintiff,  there 
could  be  a  recovery.  Kelly  v.  Otterstedt,  80 
App.  Div.  398,  80  N.  Y.  Supp.  10O8.  Laying 
aside  for  the  moment  the  action  of  the  defend- 
ant, the  plaintiff  himself  might  have,  by  the 
exercise  of  ordinary  care,  avoided  stepping  into 
the  oil,  so  far  as  any  evidence  in  the  case  now 
shows. 

To  summarize  the  propositions:  It  seems  to 
us  that  the  defendant  had  provided  and  enfor- 
ced reasonable  inspection  of  the  premises,  and 
made  reasonable  attempts  to  remove  all  oil  and 
refuse  from  its  platforms,  and  that  in  doing 
this  it  had  exercised  the  care  which  the  law 
required.  It  would  be  quite  difficult  to  find  a 
spot  in  any  station  where  trains  have  been  ar- 
nving  for  any  length  of  time  that  would  b«  free 
from  oil  "or  water,  unless  it  is  some  distance 
from  the  track  or  roadbed.  Plaintiff  saw  that 
he  had  to  cross  the  track,  and  should  have  seen 
where  he  walked.  We  tliink  the  plaintiff  failed 
to  show  that  the  defendant  had  not  exercised 
the  care  which  the  law  required;  and  to  hold 
the  defendant,  under  the  circumstances  of  this 
case,  liable  for  the  injurv,  we  think,  would  be 
establishing  a  more  stringent  rule  than  has 
heretofore  existed.  We  think  the  nonsuit  was 
right,  and  the  judgment  should  be  affirmed. 

BLAU,  Respondent,  v.  INTERURBA^  ST. 
RY.  CO.  et  al..  Appellants.  (Supreme  Court, 
Appellate  Term.  May  23,  1905.)  Appeal  from 
City  Court  of  New  xork>  Trial  Term.    Action 
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by  Abraham  Blan  against  the  Interurban  Street 
Railway  Company  and  another.  From  a  Judg- 
ment for  plaintiff,  and  from  an  order  denying  a 
new  trial,  defendant  railway  company  appeals. 
Rerersed.  Bayard  H.  Ames  and  F.  Angelo 
Gaynor,  for  appellant.  Frank  Herwig.  for  re- 
spondent. 

PER  CURIAM.  The  yerdict  of  the  jnrr 
was  against  the  weight  of  eyidence.  The  eyi- 
dence  clearly  shows  that  the  accident  happened 
to  the  i^aiutiff  through  the  negligence  of  the 
driyer  Of  the  wagon  that  collided  with  the  car 
of  the  defendant,  and  not  through  the  negli- 
gence of  the  defendant's  seryants.  The  judg- 
ment and  order  are  reyersed,  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide 
the  eyent 

BLOOMER,  Appellant,  y.  COUGHLIN- 
SANFORD  SWITCH  CO.,  Respondent.  (Su- 
preme Court,  Appellate  Diyision,  First  Depart- 
ment June  23,  1906.)  Action  by  Ada  B. 
Bloomer  against  the  Coughlin-Sanford  Switch 
Company.  W.  M.  Seabury,  for  appellant.  A. 
Thain,  for  respondent.  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements. 

In  re  BOARD  OF  EDUCATION.  (Supreme 
Ck)urt,  Appellate  Diyision,  Second  Department. 
June  9,  1905.)  In  the  matter  of  the  applica- 
tion of  the  board  of  education  relatiye  to  ac- 
quiring title  by  the  dty  of  New  York  to  certain 
lands  on  the  northwest  corner  of  Classon  and 
St.  Marks  ayenues,  in  the  borough  of  Brooklyn. 
No  opinion.  Referee's  report  confirmed,  and 
application  granted. 

BOIvDT,  Respondent,  y.  PRESS  PUB.  CO., 
Appellant.  (Supreme  (Dourt,  Appellate  Diyi- 
sion. Third  Department.  June  29,  1905.)  Ac- 
tion by  Anna  Boldt  against  the  Press  Publish- 
ing Company.  No  opinion.  Judgment  and  or- 
der unanimously  affirmed,  with  costs. 

In  re  BOSSARD'S  ESTATE.  (Supreme 
Court,  Appellate  Diyision,  First  Department. 
June  9,  1905.)  In  the  matter  of  August  Bos- 
sard's  Estate.  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbursements  against  the 
appellants  personally. 

BRIDGES,  Respondent,  v.  NATIONAL 
BANK  OF  TROY,  Appellant.  (Supreme  Court, 
Appellate  Diyision,  Third  Department.  June 
29,  1905.)     Action  by  William  R.  Bridges,  as 

g moral    assignee,    etc.,    against   the    National 
ank  of  Troy.    No  opinion.    Judgment  unani- 
mously affirmed,  with  costs. 

BRINGLEY,  Appellant,  y.  GRAPE,  Respond- 
ent. (Supreme  Court,  Appellate  Diyision, 
Fourth  Department.  May  17,  1905.)  Action 
by  Mary  Bringley  against  John  Grape. 

PER  CURIAM.  Order  affirmed,  with  $10 
costs  and  disbursements. 

STOVER,  J.,  not  yoting. 

BROADBROOKS  et  al.,  Appellants,  r. 
TOLLES,  Respondent.  (Supreme  Court,  Ap- 
pellate Diyision,  Fourth  Department    May  2», 


1906.)  Action  by  George  C.  Broadbrooks  and 
another  against  ESdward  D.  ToUes. 

PER  CURIAM.  Order  modified,  by  requii^ 
ing  the  plaintiff  to  furnish  a  bill  of  particalars 
stating  the  times,  places,  and  character  of  the 
goods  claimed  to  haye  been  sold,  and  also  the 
names  of  the  purdiasers  when  known,  and,  ss 
so  modified,  affirmed,  without  costs  of  this  ap- 
peal to  either  party. 

McLENNAN,  P.  J.,  and  WILLIAMS,  J, 
dissent,  and  yote  for  reversal  of  the  order. 

BROWN,  Appellant,  y.  C0HE5N  et  al..  Re- 
spondents. (Supreme  Court  Appellate  Divi- 
sion, Fourth  Department  Mfay  S23.  1905.)  Ac- 
tion by  Walstein  F.  Brown  against  Aaron 
Cohen  and  another. 

PER  CURIAM.  Judgment  of  County  Court 
reversed,  With  costs,  and  that  of  justice's  court 
affirmed,  wiUi  costs. 

STOVER,  J.,  dissents. 

BROWN  ▼.  MANHATTAN  ET.  C50.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. June  9,  1905.)  Action  b^  Bxna  F. 
Brown  against  the  Manhattan  Railway  Com- 
pany. No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements.  See  81  N.  X.  Suppu 
755. 

BROWN,  Appellant,  y.  RUTH,  Respondent. 
(Supreme  Court,  Appellate  Term.  May  23, 
1905.)  Appeal  from  Municipal  0>nrt.  Borough 
of  Manhattan,  Twelfth  District  Action  by 
Thomas  Brown  against  Abraham  Ruth.  From 
a  judgment  in  favor  of  defendant,  plaintiff  ap- 
peals. Affirmed.  Samuel  M.  Fischer,  for  ap- 
pellant Feltenstein  &  Rosenstein,  for  respond- 
ent. 

PER  CURIAM.  There  was  no  competent 
evidence  in  the  case  showing  how  much  work 
was  actually  done  by  the  plaintiff  for  the  de- 
fendant, and  therefore  the  plaintiff  was  not  in* 
iured  by. the  direction  of  a  verdict  in  his  favor. 
The  judgment  appealed  from  is  affirmed,  with 
costs. 


BURKE,  Appellant,  y.  NEW  YORK  CENT. 
&  H.  R.  R.  CO..  Respondent.  (Supreme  Court 
Appellate  Division,  First  Department  June  \f^ 
1905.)  Action  by  Thomas  F.  Burke,  adminis- 
trator, against  the  New  York  Central  &  Hud- 
son River  Railroad  Company.  0.  C.  Ferris,  for 
appellant.  R.  A.  Kutscobock,  for  respondent 
No  opinion.    Reargument  ordered. 

BURNS,  Respondent,  y.  OI*D  STERLING 
IRON  &  MINING  CO.,  Appellant  (Supreme 
Court  Appellate  Division,  Fourth  Department. 
May  l7,  1905.)  Action  by  Milo  Bums  against 
the  Old  Sterling  Iron  &  Mining  Company. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed,  with  costs. 

STOVER,  J.,  not  voting. 

BUTLER  y.  WRIGHT.  (Supreme  Court, 
Appellate  Division,  First  Department  June  9, 
1906.)  Action  by  George  P.  Butler  against 
Richard  H.  Wright  No  opinion.  Motion  de- 
nied, with  $10  costs. 
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OALDWBLL  t.  NEW  YORK  A  H.  B.  00. 

(Supreme  Court,  Appellate  Diyision,  First  De- 
partment June  26, 1906.)  Actiou  by  Emily  R. 
Caldwell  agaiust  the  New  York  &  Harlem  Kail- 
road  Company.    No  opinion.    Motion  granted. 

CARLISLE  y.  BARNES.  (Supreme  Court, 
Appellate  Diyision,  First  Department.  June  9, 
1905.)  Action  by  John  G.  Carlisle  against  Reon 
Barnes.  No  opinion.  Motion  denied,  with  $10 
costs. 

CAROLAN  y.  O'DONNELL.  (Supreme 
Court,  Appellate  Division,  First  Department 
June  26,  1905.)  Actiou  by  Patrick  M.  Carolan 
against  Anthony  O'Donnell.  No  opinion.  Mo- 
tion denied. 

CARRINGTON  y.  ISELIN.  (Supreme 
Court,  Appellate  Diyision,  First  Department. 
June  9,  1905.)  Action  by  Edward  C.  Carring- 
ton  against  Adrian  Xseliu,  Jr.  No  opinion.  Mo- 
tion denied,  with  |10  costs. 

In  re  CAVANAGH.  (Supreme  Court,  An- 
pellate  Division,  Second  Department.  June  9, 
19O50  In  the  matter  of  the  application  of  Rich- 
ard B.  Cavanagh  for  admission  to  the  bar.  No 
opinion.    Application  granted. 

CEIGLER,  Respondent,  v.  HOPPER-MOR- 
GAN CO.,  Appellant.  (Supreme  Court  Appel- 
late Division,  Fourth  Department.  May  23, 
1905.)  Action  by  George  W.  Ceigler  against 
the  Hoppei^Morgau  Company.  No  opinion. 
Judgment  and  order  affirmed,  with  costs.  See 
85  N.  Y.  Supp.  656. 

CHAPMAN,  Appellant  y.  SHATTUCK.  Re- 
spondent (Supreme  Court,  Appellate  Division, 
Fourth  Department.  May  iT.  1905.)  Action 
by  Stephen  J.  Chapman  against  William  Shat- 
tuck. 

PER  CURIAM.  Judgment  of  County  Court 
reversed,  with  costs,  and  judgment  of  the  jus- 
tice's court  affirmed,  with  costs.  Held.'>that 
plaintifl!  produced  sufficient  evidence  to  uphold 
the  judgment  on  all  the  issues  involved. 

STOVER,  J.,  not  voting. 

'  CHASE,  Respondent  v.  DEEmiNG,  Appel- 
lant, et  al.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  June  9,  1905.)  Ac- 
tion by  Charlotte  L.  Chase  against  James  A. 
Deeriug  and  others.  No  opinion.  Motion  de- 
nied. 

CHIAIA,  Respondent  v.  E.  B.  SEAMAN  & 
SON,  Appellant  (Supreme  Court,  Appellate 
Division,  First  Department.  June  9,  1905.) 
Action  by  Michael  (Jhiaia,  an  infant  against  E. 
B.  Seaman  &  Son.  R.  B.  Aldcroft,  Jr.,  for  ap- 
pellant   T.  J.  O'Neill,  for  respondent 

PER  CURIAM.  Judgment  and  order  re- 
yersed,  and  new  trial  ordered,  costs  to  appel- 
late to  abide  event,  unless  plaintiff  stipulates 
to  reduce  judgment  as  entered  to  $605.58.  in 
which  event  judgment  as  so  modified  and  order 
affirmed,  without  costs. 


In  re  CITY  OF  TROY.  (8tipr«m6  Goiirt  Ap- 
pellate Division,  Third  Department.  June  29, 
1905.)  In  the  matter  of  the  application  of  the 
city  of  Troy  for  the  appointment  of  commis- 
sioners to  appraise  the  damages  to  owners  of 
land,  etc,  including  Jonathan  Norton,  who  ap- 
peals. No  opinion.  Final  order  affirmed,  with 
costs. 

CLARKE,  Respondent  ▼.  NEW  YORK 
CENT.  &  H.  R.  R.  CO.,  Appellant  (Supreme 
Court,  Appellate  Division,  Second  Department. 
June  9,  1905.)  Action  by  William  Clarke 
against  the  New  York  Central  &  Hudson  River 
Railroad  Company.  No  opinion.  Motion  de- 
nied. 

CLASSEN  et  al..  Appellants,  y.  EMPIRE 
BEET  SUGAR  CO.,  Respondent  (Supreme 
Court,  Appellate  Divislou,  Fourth  Department 
May  17,  1905.)  Action  by  Bertha  M.  Classen 
and  another  agaiust  the  Empire  Beet  Sugar 
Company.  No  opinion.  Judgment  and  order 
affirmed,  with  costs. ' 

COBINB,  Respondent  y.  OTSEGO  COUN- 
TY FARMERS'  CO-OP.  FIRE  INS.  CO..  Ap- 
pellant (Supreme  Court  Appellate  Division, 
Third  Department.  June  29.  1905.)  Action  by 
Theodore  Cobine  against  tne  Otsego  County 
Farmers'  Co-operative  Fire  Insurance  (Compa- 
ny; No  opinion.  Judgment  and  order  unani- 
mously affirmed,  with  costs. 

COHEN  y.  PARNASS  et  al.  (Supreme  Court 
Appellate  Division,  First  Department  June 
26,  1905.)  Action  by  Morris  Cohen  against 
Samuel  Pamass  and  another.  No  opinion. 
Motion  denied,  with  $10  costs. 

COLES,  Respondent  y.  NEW  YORK  CAS- 
UALTY CO.,  Appellant  (Supreme  Court  Ap- 
?ellate  Division,  Second  Department.  June  9. 
905.)  Action  by  John  Coles,  Jr.,  against  the 
New  York  Casualty  Company.  No  opinion. 
Judgment  and  order  of  the  County  Court  of  Or- 
ange county  affirmed,  with  costs.  See  83  N. 
Y.  Supp.  1063.  

COLVIN  y.  FARGO.    (Supreme  Court  Ap- 

?ellate  Division,  First  Department.  June  26. 
905.)  Action  by  Carrie  T.  Colviu  against 
James  C.  Fargo.  No  opinion.  Motion  denied, 
with  ^10  costs. 


COMMERCIAL  NAT.  BANK  OF  SYRA- 
CUSE, Appellant  v.  ZIMMERMAN,  Respond- 
ent. (Supreme  Court,  Appellate  Division, 
Fourth  Departmient  May  23,  1905.)  Action 
by  the  Commercial  National  Bank  of  Syracuse 
against  Martha  E.  Zimmerman,  as  administra- 
tor, etc.  No  opinion.  Judgment  affirmed,  with 
costs. 

CONBY,  Respondent  t.  ARMSTRONG,  Ap- 
pellant et  al.  (Supreme  Court,  Appellate  Di- 
vision. Fourth  Department  May  23,  1905.) 
Action  by  John  Conboy  against  De  Lancey  B. 
Armstrong  and  others. 

PER  CURIAM.  Judgment  modified,  so  as  to 
provide  (1)  that  plaintiff  is  entitled  to,  and  de- 
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fendanti  within  10  days  after  entry  of  jnds^ 
ment  npon  this  decision  are  required  to  execute 
and  deliyer,  a  warranty  deed  and  abstract  of 
title,  showing  a  cood  marketable  title,  instead 
of  one  "absolutely  free  and  dear  of  incum- 
brance of  eyery  name  and  nature";  (2)  that 
immediately  upon  compliance  with  said  require- 
ments the  plaintiff  shall  pay  to  the  defendants 
the  sum  of  97,500;  (3)  that  the  defendant  Laura 
Jane  Armstrong  possesses  simply  a  life  estate 
in  the  real  property  in  question,  without  any 
right  to  use  up  and  appropriate  for  her  own 
personal  benefit  and  enjoyment  any  part  or  all 
of  the  fee  therein,  witn  the  power  for  the  ac- 
compUshment  of  that  purpose  to  sell  and  con- 
vey any  part  or  all  of  Uie  real  estate;  and  that 
the  interests  of  the  defendants  De  Lancey  B. 
Armstrong  and  Alice  Armstrong  are  not  subject 
to  any  such  contingency  or  right  As  so  modi- 
fied, said  judjgrment  is  afllrmed,  without  costs 
of  this  appeal  to  either  party  as  against  the 
other.  Order  to  be  settled  by  and  before  Mr. 
Justice  WILLIAMS,  on  two  days'  notice. 

CONLON  V.  MISSION  OF  THE  IMMACU- 
LATE VIRGIN.  (Supreme  Court,  Appellate 
Division,  First  Department.  June  23,  1905.) 
Action  by  Bva  K.  Uonlon  against  the  Mission 
of  the  Immaculate  Virgin.  No  opinion.  Mo- 
tion denied,  with  $10  costs. 

COOPER,  Respondent,  t.  VAN  SCHAICK, 
Appellant  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department  June  ^,  1905.)  Ac- 
tion by  Libbie  Cooper  against  Willis  Van 
Schaick.  No  opinion.  'Order  reversed,  on  the 
authority  of  Mawson  v.  Wermuth,  96  App.  Div. 
631,  89  k  Y.  Supp.  1110,  on  appeal,  182  N.  Y. 
234,  74  N.  E.  829,  and  a  new  trial  granted,  with 
costs  to  appellant  to  abide  event 

CORBIERB  v.  FRIED.  (Supreme  Court 
Appellate  Division,  First  Department.  June 
26,  1906J  Action  by  Dorothy  B.  Corbiere 
against  Bernard  L.  Fried.  No  opinion.  Mo- 
tion denied,  with  $10  costs. 

CORDBS,  Respondent  v.  MILLIKEN  et  al., 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  June  9,  1905.)  Ac- 
tion by  August  H.  Cordee  against  Earle  Milli- 
keu  and  Ira  Milliken,  doing  business  as  E.  Milli- 
ken  &,  Co.  No  opinion.  Order  afllrmed,  with 
$10  costs  and  disbursements. 

CRAIG,  Respondent  v.  JOHN  A.  WOOD- 
BURY DERMAT.  INST.  Appellant  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment June  23,  1905.)  Action  by  Emily  E. 
Craig  against  John  A.  Woodbury  Dermat  In- 
stitution. B.  Patterson,  for  appellant  W.  A. 
Ferguson,  for  respondent.  No  opinion.  Order 
affirmed,  with  $10  costs  and  disbursements. 

CREW,  Respondent,  v.  TURNER.  Appellant 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment June  29,  1905/1  Action  by  Joseph 
C.  Crew  against  Charles  H.  Turner.  No  opin- 
ion. Order  unanimously  affirmed,  with  $10 
costs  and  disbursements. 


OULLINAN,  Bxdae  Gom*r,  BespondeBt  ▼. 
BBNSEN  et  al.,  Appellants.  (Supreme  Court 
Appellate  Division,  First  Department  July  7. 
1W».)  Appeal  from  Trial  Term,  New  York 
County.  Action  by  Patrick  W.  CulUnan,  as 
excise  commissioner,  etc.,  against  Qeorge  A. 
Btfisen  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.  Aflurmed.  C.  C 
Nadal,  for  appellants.  H.  H.  Kellogs,  for  re- 
spondent 

PER  CURIAM.  On  the  decisions  in  the 
cases  of  Matter  of  Schoyler,  63  App.  Dir.  206. 
71  N.  Y.  Supp.  437.  and  Matter  of  Young,  93 
App.  Div.  427/87  N.  Y.  Supp.  660,  the  judr 
ment  appealed  from  should  be  affirmed,  with 
costs. 

CULLINAN,  Respondent,  ▼.  FURTHMAN 
et  al..  Appellants.  (Supreme  Court,  Appellate 
Division,  First  Demirtment  June  9,  1905.) 
Action  by  Patrick  W.  Cullinan  against  Charles 
Furthman  and  others.  A.  Gruber,  for  appel- 
lants. H.  H.  Kellogg,  for  respondent.  No 
opinion.  Judgment  and  order  affirmed,  with 
costs.    See  75  N.  Y.  Supp.  90. 

CUNNINGHAM,  Respondent  v.  CUNNING- 
HAM, Appellant  (Supreme  Court  Appellate 
Diyision,  First  Department.  June  23,  1905l) 
Action  by  Isabel  S.  Cunningham  against  Joseph 
T.  Cunningham.  W.  D.  McNulty.  for  appel- 
lant No  opinion.  Order  affirmed,  with  |10 
costs  and  disbursements. 

DAVIDSON  V.  ARNOLD.  (Supr^ne  Court, 
Appellate  Division,  First  Department  June 
2S,  1905.)  Action  by  William  W.  Davidson 
against  Elisabeth  S.  Arnold.  No  opinion.  Mo- 
tion denied,  with  |10  costs. 

DAVIN  ▼.  DAVIN.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  June  9, 
1905.)  Action  by  Patrick  Davin  against  Cath- 
erine Davin.  J.  J.  G'Neill,  for  plaintiff.  W. 
B.  Crisp,  for  defendant  No  opimon.  Reargu- 
ment  ordered.  

DAVIS,  Respondent,  v.  RBIS,  Appellant 
(Supreme  Court  Appellate  Term.  May  2S. 
1905.)  Appeal  from  Municipal  Court  Borough 
of  Manhattan,  Twelfth  District  Action  by 
Mary  Davis  against  Meier  Reis.  From  a  ludg- 
ment  for  plaintiff,  defendant  appeals.  Affirm- 
ed. Louis  J.  Hamel,  for  appellant  Henry  R. 
Noyes,  for  respondent 

PER  CURIAM.  This  is  an  appeal  from  a 
judgment  of  the  Municipal  Court  entered  after 
a  trial  before  the  court  without  a  jury.  The 
evidence  shows  that  the  defendant  for  some 
six  weeks  prior  to  the  happening  of  the  ac- 
cident had  knowledge  of  the  condition  of  the 
water  pipes  in  the  apartment  above  the  apart- 
ment occupied  by  the  plaintiff.  It  then  became 
the  duty  of  the  defendant  to  repair  said  water 
pipes.  The  plaintiff  had  no  control  over  them. 
The  accident  happened  through  the  defendant's 
failure  to  do  his  duty.  The  judgment  appealed 
from  is  affirmed,  with  ooets. 
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In  M  DAVIS'  WLLLl  (Supreme  Oourt,  Ap- 
pellate DiviBion,  Third  Department  Jane  29, 
1005.)  In  the  matter  of  the  probate  of  the 
last  will  and  testament  of  Jane  Davie,  deceased. 

P£R  CURIAM.  Motion  granted,  and  the 
folio  wing  question  certified:  Should  an  ad- 
ministrator of  the  estate  of  a  deceased  person, 
appointed  by  a  foreign  state  under  a  claim  that 
the  decedent  died  intestate,  be  allowed  to  in- 
tervene in  a  proceeding  for  the  probate  of  the 
alleged  last  will  and  testament  of  the  said  de- 
cedent pending  in  the  courts  of  this  state,  and 
to  oppose  such  probate? 

DBANE,  Respondent,  t.  SIRE,  Appellant, 
et  al.  (Supreme  Court,  Appellate  Term.  June 
22,  1005.)  Action  by  Sydney  Deane  against 
Leander  S.  Sire,  impleaded,  etc  From  a  judg- 
ment of  the  City  Court  in  favor  of  plaintiff, 
defendants  appeal.  AflSrmed.  William  L.  Stone, 
Jr.,  for  appellant.  Maxwell  C.  Kats,  for  re- 
spondent 

PER  CURIAM.  It  does  not  appear  that  the 
verdict  was  against  the  weight  of  evidence. 
The  arbitration  clause  did  not  constitute  a  con- 
dition precedent  (Seward  v.  City  of  Rochester, 
109  N.  Y.  ie>4,  16  N.  E.  348),  and  there  is  no 
exception  to  a  ruling  that  may  have  prejudiced 
the  defendant  Hence  the  judgment  and  order 
will  be  affirmed.   Judgment  affirmed,  with  costs. 

OB  GRANDMONT  v.  INTBRURBAN  ST. 
R.  CO.  (Supreme  Court,  Appellate  Division, 
First  Department  June  9,  J905.)  Action  by 
Jules  De  Grandmont  against  the  Interurban 
Street  Railroad  Company.  No  opinion.  Mo- 
tion denied,  with  $10  costs. 

DELAHUNTY.  Respondent,  v.  CANFIBLfD, 
Appellant  (Supreme  CJourt.  Api>ellate  Divi- 
sion, First  Department  July  7,  1905.)  Ac- 
tion by  John  Delahunty  aeainst  Richard  A. 
Canfield.  T.  J.  Keenan,  for  appellant  S. 
Han  ford,  for  respondent  No  opinion.  Order 
affirmed,  with  $10  costs  and  disbursements. 

DBLANBY,  Respondent,  v.  FLOOD.  Appel- 
lant. (Supreme  Court,  Appellate  Division,  First 
Department.  June  9,  1905.)  Action  by  Tim- 
othy J.  Delaney  against  John  J.  Flood.  T.  Far- 
ley, for  appellant.  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbursements.  See  91  N. 
Y.  Supp.  672. 

DEIiANBY  T.  FLOOD.  (Supreme  Court, 
Appellate  Division,  First  Department.  June 
26,  1905.)  Action  by  Timothy  J.  Delaney 
against  John  F.  Flood,  individually.  No  opin- 
ion. Motion  granted.  Question  to  be  certified 
on  settlement  of  order. 

In  re  DELANO'S  ESTATE.  (Supreme 
Court,  Appellate  Division,  First  Department 
June  9,  1905.)  In  the  matter  of  Laura  A.  De- 
lano's estate.  No  opinion.  Order  affirmed, 
with  $10  costa  and  disbursements.  See  81  N. 
Y.  Supp.  762.  

DEL  OAMPIGLIO,  Respondent,  t.  NEW 
YORK  CBNT.  &  H.  R.  U.  CO.,  Appellant 


(Supreme  Court,  Appellate  Term.  June  22, 
1906.)  Appeal  from  Municipal  Court,  Borough 
of  Manhattan.  Tenth  District  Action  by  Lot- 
tie Del  Camplglio  against  the  New  York  Cen- 
tral &  Hudson  Kiver  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals.  Af- 
firmed. Charles  C.  Paulding  (Robert  A. 
Kutschbock,  of  counsel),  for  appellant  James 
J.  Fits  Gerald,  for  respondent. 

PER  CURIAM.  While  it  is  true  that  the 
court,  in  addressing  defendant's  counsel  in  an- 
swer to  his  motion  to  dismiss,  made  some  ob- 
servation as  to  what  he  would  do  and  as  to 
what  the  law  was,  yet  in  charging  the  jury  he 
stated  the  law  applicable  to  the  case  correctly. 
As  upon  the  whole  case  it  seems  that  justice 
has  been  done,  the  judgment  should  be  affirmed,, 
with  costs. 

DODGE,  Respondent,  v.  NEW  YORK  &  N. 

5.  RY.  CO.,  Appellant  (Supreme  Court,  jAj> 
pellate  Division.  Second  Department  June  2b, 
1905.)  Action  by  Isabella  Dodge  against  the 
New  York  &  North  Shore  Railway  Company. 
No  opinion.  Judgment  and  order  unanimously 
affirmed,  with  costs. 

DOMMERICH,  Respondent  v.  KESSLER, 
ApE>ellant,  et  al.  (Supreme  Court,  Appellate 
Division,  First  Department.  June  16,  1905.> 
Action  by  Louis  F.  Dommerich  against  Samuel 
Kessler,  impleaded.  M.  D.  Steuer,  for  appel- 
lants. A.  Blumenstiel,  for  respondent  No 
opinion.    Reargument  ordered. 

DRESSNER,  Respondent  v.  DRESSNER, 
Appellant  (three  cases).  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  June  9, 
1905.)  Actions  by  Henrietta  Dressner  against 
Daniel  Dressner,  by  Flora  Dressner  against 
Daniel  Dressner,  and  by  Flora  Dressner  against 
Henry  T.  Dressner.  No  opinion.  We  think 
the  true  construction  of  the  stipulation  is  that 
there  was  to  be  only  one  bill  of  costs  in  these 
cases.    Motion  to  resettle  order  denied. 

DRESSNER,  Respondent  v.  DRESSNER, 
Appellant  (three  cases).  (Supreme  Court  Ap- 
pellate Division,  Second  Department.  June  29, 
1905.)  Actions  by  Henrietta  Dressner  against 
Daniel  Dressner,  by  Flora  Dressner  against 
Daniel  Dressner,  and  by  Flora  Dressner 
against  Henry  T.  Dressner.  No  opinion.  De- 
cision slip  corrected,  so  as  to  state  that  the  mo- 
tion for  resettlement  of  the  order  is  granted. 

DROMS  V.  NEW  YORK  CENT.  &  H.  R.  R. 
CO.  (Supreme  Court  Appellate  Division,  Third 
Department  June  29,  1905.)  Action  by  Chris- 
topner  F.  Droms  against  the  New  York  Cen- 
tral &  Hudson  River  Railroad  Company.  No 
opinion.    Motion  denied,  with  $10  costs. 

DROMS,  Appellant  v.  NEW  YORK  CENT. 

6,  H.  R.  R.  CO.,  Respondent  (Supreme  Court 
Appellate  Division,  Third  Department.  June 
29,  1905.)  Action  by  Christopher  F.  Droms 
against  the  New  York  Central  &  Hudson  River 
Railroad  Company.  No  opinion.  Judgment  and 
order  unanimously  affirmed,  with  costs. 
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DUBROFP.  Appellant,  t. 

LUMBER  CO.,  Respondent    ,,__ 

Appellate  Diviaion,  Second  Department.  June 
9,  1805.)  Action  by  Al)raham  Dubroff  against 
the  Curtis  Bros.  Lumber  Company.  No  opin- 
ion.   Judgment  affirmed,  with  costs. 


DUBUO.  Appellant,  y.  LAZBLL,  DALLfeY 
&  CO.,  Respondent.  (Supreme  Court,  Appellate 
DiTislon,  First  Department  June  16,  1905.) 
Appeal  from  Special  Term,  New  York  County. 
Action  by  Stanislas  Dubuc  against  Lazell,  Dal- 
ley  &  Co.  From  an  order  vacating  a  judgment 
in  his  favor  and  granting  a  new  trial,  plaintiff 
appeals.  Affirmed.  See  92  N.  T.  Supp.  1121. 
L.  E.  Warren,  for  appellant  George  H. 
Fletcher,  for  respondent. 

PER  CURIAM.  Order  affirmed,  with  $10 
costs  and  disbursements. 

HATCH,  J.,  concurs  in  the  affirmance  ox^  the 
opinion  in  the  case  of  Morris  v.  Harburger,  100 
App.  Div.  357,  91  N.  Y,  Supp.  409. 

LAUGHLIN,  J.  (dissenting).  Appeal  by 
plaintiff  from  an  order  of  the  Special  Term  va- 
cating the  judgment  heretofore  entered  upon  a 
verdict  in  his  favor  and  granting  a  new  trial.* 
The  motion  was  granted  apparently  upon  the 
ground  that  there  was  no  verdict  rendered  and" 
that  there  was  a  mistrial.  It  appears  that  Mr. 
Justice  Cochrane  presided  at  the  trial,  and  that 
the  case  was  submitted  to  the  jury  at  about  8 
o'clock  in  the  afternoon  of  May  13,  1904.  The 
stenographer's  minutes,  and  also  the  minutes  of 
the  clerk  of  the  court,  to  show  that  it  was 
stipulated  by  counsel  for  the  respective  parties 
in  open  court  before  the  rendition  of  the  ver- 
dict that  the  same  might  be  received  in  the  ab- 
sence of  the  presiding  justice  with  the  like 
force  and  effect  as  if  he  were  present.  This  rec- 
ord is  supplemented  by  affidavits  showing  that 
this  stipulation  was  made  at  the  suggestion  of 
the  trial  justice,  who  evidently  desired  to  de- 
part for  his  home  at  Hudson  prior  to  the  usual 
hour  of  adjournment,  and  that  it  was  at  once 
assented  to  by  counsel  for  the  respective  par- 
ties; that  thereupon  the  justice  left  the  court- 
house without  adjourning  court,  and  some  two 
hours  thereafter,  and  at  about  5  o'clock,  the 
jury  returned  into  court,  and  in  the  presence  of 
the  respective  counsel  and  in  the  absence  of  the 
presiding  judge  the  clerk  of  the  court  without 
protest  or  objection,  called  the  jury  and  took 
and  entered  the  verdict  in  the  usual  form.  The 
verdict  was  for  $8,000.  The  defendant  four 
days  thereafter  duly  moved  for  a  new  trial  on 
the  minutes  of  the  court,  raising  no  objection 
or  question  concerning  the  rendition  of  the  ver- 
dict in  the  absence  of  the  presiding  justice. 
The  motion  was  denied,  and  subsequently  judg- 
ment was  entered  upon  the  verdict,  and  the  de- 
fendant appealed  to  this  court  from  both  the 
order  and  judgment.  The  appeal  has  been  ar- 
gued and  decided  by  this  court,  which  affirmed 
the  judgment  and  order,  and  an  appeal  has  been 
taken  by  the  defendant  to  the  Court  of  Appeals, 
where  the  case  was  pending  when  the  motion 
upon  which  the  order  from  which  the  appeal 
was  taken  was  made.  The  moving  papers  show 
that  the  record  on  the  appeal  from  the  order 
and  Judgment  did  not  disclose  the  fact  that  the 
verdict  was   rendered  in  the   absence  of  the  | 


Judge,  and  that  therefore  the  Jadgment  Is  ap- 
parently regular  and  valid,  and  the  facts  show- 
ing its  invalidity,  not  appearing  npon  tJie  rec- 
d,  -      .  -     . 


ord,  are  not  available  to  the  defendant  on  the 
appeal  now  pending  in  the  Court  of  Appeals. 
The  answering  affidavit,  however,  denies  that 
the  absence  of  the  judge  at  the  time  the  ver- 
dict was  received  is  now  shown  by  said  record 
on  appeal,  and  we  are  referred  to  pa^es  14  aci 
119  of  the  record,  which  merely  show  the  clerks 
minutes  and  the  stipulation  in  court,  whkh 
would  indicate,  but  do  not  necessarily  show, 
that  the  verdict  was  received  in  the  al»ence  of 
the  judge. 

It  seems  not  only  a  startling,  bat  an  astound- 
ing, proposition  that  if  a  judge  presiding  at  a 
jury  trial  desires  to  leave  the  courtroom  for  a 
few  minutes,  or  even  longer,  and  it  serves  the 
convenience  of  the  Jurors  or  of  the  counsel  for 
the  respective  parties  to  have  the  rerdict,  iu 
case  the  Jury  do  not  require  farther  instruc- 
tions and  agree,  taken  and  recorded  in  the 
meantime  pursuant  to  a  stipulation  made  id 
open  court,  upon  the  faith  of  which  the  judge 
directed  that  disposition,  that  the  stipulation 
may  subsequently  be  disregarded,  not  only  after 
the  jury  has  disbanded  and  the  term  has  ad- 
journed, so  that  the  prevailing  party  has  lo»t 
the  benefit  of  the  trial,  but  after  the  unsuc- 
cessful party  has,  of  course  with  full  knowledge 
of  the  facts  and  proceeding  on  the  assumptiun 
that  the  verdict  was  legal,  invoked  other  reme- 
dies to  obtain  a  new  trial,  thereby  putting  the 
trial  court  to  the  trouble  of  hearing,  consider^ 
ing,  and  deciding  a  motion  for  a  new  trial,  and 
occupying  the  time  of  the  Appella,te  Division 
with  an  appeal  from  the  order  and  judgment 
denying  relief,  and  appealing  to  the  Court  of 
Appeals,  thereby  not  only  depriving  the  suc- 
cessful party  of  the  benefit  of  that  trial,  but 
putting  nim  to  the  trouble  and  also  to  the  ex- 
pense of  opposing  the  motion  and  following  and 
defending  tne  verdict  and  judgment  on  api>eal. 
and  also  delaying  him  in  his  right  to  an  im- 
mediate trial  of  the  issues,  if  a  mistrial  has 
taken  place.  It  is  contended  that  not  only  is 
this  a  sound  legal  proposition,  but  where,  as 
here,  the  record  does  not  disclose  the  facts  upon 
which  it  is  claimed  that  the  verdict  and  judg- 
ment are  void,  that  the  court  may  be  invoked 
at  this  stage  of  the  proceedings  to  correct  the 
record  at  the  instance  of  the  unsuccessful  par- 
ty, and  thus  enable  him  to  perpetrate  the  in- 
justice, and  that  the  court  is  powerless  to  deny 
this  relief  for  want  of  any  discretion,  or  upon 
the  grounds  of  waiver  or  estoppel.  I  am  of 
opinion  that  the  motion  should  have  been  de- 
nied. The  case  of  Morris  v.  Harburger.  KH) 
App.  Div.  357,  91  N.  Y.  Supp.  409,  recently  de- 
ciaed  by  this  court,  is  relied  upon  by  the  re- 
spondent. I  am  of  opinion  that  an  extreme 
doctrine  was  laid  down  in  that  case,  and,  whi!e 
it  should  be  followed  as  an  authority  by  this 
court,  it  should  be  strictly  limited  to  the  facts 
then  presented  for  ad^judication.  The  facts  in 
that  case  are  distinguishable  from  those  in  the 
case  at  bar.  There  the  judge  gave  the  direction 
to  the  clerk,  apparently  without  consulting  the 
attorneys,  and  certainly  without  any  stipulation 
on  their  part,  either  in  open  court  or  in  w^riting. 
The  most  that  can  be  fairly  contended  is  that 
they  were  present  and  did  not  object  or  except 
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o  this  direction  on  the  part  of  tho  judge,  and 
hat  therefore  they  should  be  deemed  to  have 
.cquiesced  therein.  Moreorer,  in  that  case  the 
action  to  set  aside  the  verdict  appears  to  have 
»een  promptly  made.  In  the  case  at  bar  it  is 
aauifest  that  the  trial  judge  did  not  attempt  to 
xercise  the  power  of  directing  the  clerk  to  re- 
eire  the  rei^ict  in  his  absence,  unless  by  con- 
ent.  He  could  doubtless  have  remained  over 
nd  presided  at  the  court  when  the  verdict  was 
endered,  or  he  could  have  directed  the  clerk 
o  ask  one  of  his  associates  to  step  in  and  pre- 
ide  when  the  jury  were  ready  to  report,  or  he 
ould  have  directed  a  sealed  verdict,  to  be  pre- 
en ted  when  it  would  be  convenient  for  him  or 
n  associate  to  be  present  and  receive  it.  The 
>ene6t  of  the  trial  would  thus  have  been  pre- 
erved  to  the  successful  party,  and  to  the  uu- 
uccessful  party  as  well.  By  the  stipulation  of 
he  attorneys  the  court  was  led  into  refraining 
rom  making  any  other  provision  to  insure  the 
erdict  against  attack.  If  the  record  showed 
hat  the  trial  judge  was  not  present  when  the 
erdict  was  received,  a  different  question  would 
e  presented,  upon  which  it  is  unnecessary  at 
his  time  to  express  an  opinion.  If,  as  claimed 
•y  the  appellant,  it  appears  by  the  record  on 
lie  appeal  pending  in  the  Court  of  Appeals  that 
he  verdict  was  rendered  in  the  absence  of  the 
residing  justice,  and  that  rendered  the  ver- 
ict  and  judgment  absolutely  void,  as  claimed 
y  the  respondent,  there  was  no  need  of  this 
lotion  (Morris  v.  Harburger,  supra);  but  if, 
s  contended  by  the  respondent  and  appears  to 
a  to  be  the  fact,  the  record  does  not  show 
hat  the  verdict  was  in  fact  received  in  the 
bsence  of  the  presiding  judge,  so  that  the  rec- 
rd  is  apparently  regular  and  valid,  and  it  re- 
uires  evidence  dehors  the  record  to  show  the 
ivalidity,  if  there  be  any,  I  am  of  opinion  that 
he  respondent  had  not  the  absolute  right  to  an 
rder  as  of  course,  it  appearing  that  the  ver- 
ict  was  rendered  in  the  absence  of  the  trial 
udge,  vacating  the  judgment  and  verdict  (Lis- 
ii^r  V.  Toplitz,  86  App.  Div.  1,  83  N.  Y.  Supn. 
2,^,  affirmed  177  N.  Y.  659,  69  N.  E.  1126). 
nd  upon  the  record  presented  I  am  of  opinion 
bat  the  motion  should  have  been  denied  (Cox 
.  People,  80  N.  Y.  600).  See,  also,  Baird  v. 
layer,  etc.,  74  N.  Y.  382.  It  follows,  there- 
ore,  that  the  order  should  be  reversed,  with 
10  costs  and  disbursements,  and  the  .motion 
enied,  with  $10  costs. 

DUBUC  V.  LAZELrL,  DALLBY  &  CO.  (Su- 
reme  Court,  Appellate  Division,  First  Depart- 
lent.  June  26,  1905.)  Action  by  Stanislas 
>ubuc  against  Lazell,  Dalle^  &  Co.  No  opin- 
>u.  Motion  granted.  Question  to  be  certified 
n  settlement  of  order. 

DUMAR,  Appellant,  v.  WITHERBEE, 
HERMAN  &  CO.,  Respondent.  (Supreme 
Jourt,  Appellate  Division,  Third  Department, 
une  29,  1905.)  Action  by  Josephine  Dumar, 
s  administratrix,  etc.,  against  Witherbee.  Sher- 
lan  &  Co. 

TER  CURIAM.  Judgment  affirmed,  with 
osts.    See  84  N.  Y.  Supp.  609. 

PARKER,  P.  J.,  and  CHASE,  J.,  dissent. 


EARL,  Appellant,  t.  HBLD,  Respondent 
(Supreme  Court,  Appellate  Division,  First  De- 
^rtment.  June  9.  1906.)  Action  by  Julia  D. 
Earl  against  R.  Johnson  Held.  L.  J.  Morrison, 
for  appellant  B.  L.  Tamblyn.  for  respondent. 
No  opinion.  Order  affirmed,  with  $10  costs  and 
disbursements. 

EARLB,  Appellant,  v.  UNITED  STATES 
MORTGAGE  &  TRUST  CO.  et  al..  Respond- 
ents. (Supreme  Court,  Appellate  Division, 
First  Department.  June  23,  1905.)  Action  by 
Henry  M.  Earle  against  the  United  States 
Mortgage  &  Trust  Company  and  others.  H. 
Hasbrouck,  for  appellant.  F.  B.  Jennings,  for 
respondents.  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursemeiits. 

ELDRIDGB.  Respondent  v.  METROPOLI- 
TAN ST.  RY.  CO.,  AppeUant.  (Supreme  Court, 
Appellate  Division,  First  Department  June 
23,  1905.)  Action  by  Emma  Eldridge  against 
the  Metropolitan  Street  Railway  Company.  B. 
H.  Ames,  for  appellant  P.  u.  Trafiford,  for 
respondent.  No  opinion.  Judgment  and  order 
affirmed,  with  costs. 

ELECTRIC  BOAT  CO..  Appellant  ▼. 
HOWEY,  Respondent  (Supreme  Court,  An- 
pellote  Division,  First  Department  June  v, 
1905.)  Action  by  the  Electric  Boat  Company 
against  William  J.  Howey.  N.  G.  Johnson,  for 
appellant.  £2.  T.  McLaughlin,  for  respondent. 
No  opinion.  Judgment  affirmed,  with  costs. 
See  89  N.  Y.  Supp.  210. 

ELLENBOGEN,  Respondent  v.  S.  O.  BECK- 
WITH  SPECIAL  AGENCY  et  al..  Appellants. 
(Supreme  Court,  Appellate  Term.  June  22, 
1905.)  Appeal  from  Municipal  Court,  Borough 
of  Manhattan,  Second  District  Action  by  Sam- 
uel K.  Ellenbogen  against  the  S.  C.  Beckwith 
Special  Agency  and  others.  From  a  judgment 
for  plaintiff,  defendants  appeal.  Reversed  in 
part  Frank  A.  Hutson,  for  appellants.  Abra- 
ham A.  Joseph,  for  respondent. 

PER  CURIAM.  The  execution  of  the  un- 
dertaking by  the  S.  C.  Beckwith  Special  Agency 
was  not  properly  proven,  and  the  judgment  as 
against  that  defendant  must  be  reversed,  and  a 
new  trial  granted,  with  costs  to  abide  the  event. 
There  was  legal  proof  of  execution  by  the  sure- 
ties, and  the  judgment  against  them  must  be  af- 
firmed, with  costs. 

ELLIS  et  a!..  Appellants,  y.  TOWN  OF 
PELHAM,  Respondent  (Supreme  Court,  Ap- 
pellate Division.  Second  Department  June  29, 
1905.)  Action  by  Augustus  V.  H.  Ellis  and 
Henry  M.  Hunter  against  the  town  of  Pelham. 
No  opinion.  Motion  to  resettle  order  granted, 
and  order  signed. 

ELY  et  al..  Respondents,  v.  DUMONT^  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
First  Department.  June  9,  1905,)  Action  by 
Elizabeth  B.  Ely  and  others  against  Charles  W. 
Dumont  A,  S.  Bacon,  for  appellant.  J.  A.  B. 
Oowles,  for  respondents.  No  opinion.  Judg- 
ment and  order  affirmed,  with  costs. 
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ERNST  T.  WHBATLBT.  (Bapreme  Oourt, 
Appellate  Diyision,  First  Department.  June  26, 
1905.)  Action  by  Mar  its  L.  Ernst  against  Ed- 
ward M.  Wlieatley.  No  opinion.  Motion  de- 
nied, with  ^10  costs. 

In  re  EUSTACE  et  al.  (Supreme  Ooort,  Ap- 
pellate Division,  First  Department.  Jane  9, 
1905.)  In  the  matter  of  Alexander  0.  Eustace 
and  others.  No  opinion.  Order  afBrmed,  with 
^10  costs  and  disbursements. 

In  re  FIELD.  (Supreme  Oourt,  Appellate 
Division,  Fourth  Department.  May  17,  1905.) 
In  the  matter  of  the  final  judicial  settlement  of 
the  account  of  Henry  M.  Field,  as  administra- 
tor of  the  estate  of  George  W.  McKechnie.  de- 
ceased. No  opinion.  Appeal  dismissed,  without 
costs,  on  stipulation. 

In  re  FIELD.  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  May  17,  1905.) 
In  the  matter  of  the  judicial  settlement  of  the 
accounts  of  Henry  M.  Field,  as  general  guard- 
ian of  the  property  of  Isabelle  A.  McKechnie, 
Janet  W.  McKechnie,  and  Elsie  S.  McKechnie, 
infants.  No  opinion.  Appeals  dismissed,  with- 
out costs,  on  stipulation. 
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the  value  of  those  tenrioefl  Is  of  the  -werj  slight- 
est nature,  and  does  not  warrant  the  Judgment 
Plaintiff  is  not  entitled  to  receive  compensatioD 
for  what  he  did  in  the  matter  of 'the  Nadison 
Manufacturing  Company.  He  was  the  attomej 
for  that  company  according  to  his  own  state- 
ment, and  all  that  he  appears  to  ' 
to  tell  his  client  that  it  should 


FINN  v.  SMITH  et  al.  (Supreme  Court, 
Appellate  Division,  Third  Department.  June 
29,  1905.)  Action  by  Timothy  Finn  against 
Carl  C.  Smith  and  others.  No  opinion.  Judg- 
ment unanimously  affirmed,  with  costs. 

FOSTER  y.  CENTRAL  NAT.  BANK  OF 
BOSTON  et  al.  (Supreme  Court,  Appellate 
Division,  Third  D^artment.  June  29,  1905.) 
Action  by  William  Foster,  Jr.,  against  the  Cen- 
tral National  Bank  of  Boston  and  others.  No 
Opinion.  Judgment  unanimously  affirmed,  with 
costs.    See  93  N.  Y.  Supp.  603. 

FOSTER,  Appellant,  v.  HUGHES  et  al..  Re- 
spondents. (Supreme  Court,  Appellate  Division, 
Second  Department.  June  9,  1903.)  Action  by 
Olin  A.  Foster  against  James  Hughes  and  An- 
son M.  Bangs,  copartners,  etc 

PER  CURIAM.  Order  reversed  on  argu- 
ment, with  $10  costs  and  disbursements,  and 
motion  denied,  with  costs,  for  the  reason  that 
the  moving  papers  disclose  no  legal  ground  for  a 
change  of  the  place  of  trial. 

FREESE  V.  INTERURBAN  ST.  R.  CO. 
(Supreme  Oourt,  Appellate  Division,  First  De- 
partment. June  9, 1905.)  Action  by  Charles  F. 
Freese  against  the  Interurban  Street  Railroad 
Company.  No  opinion.  Motion  denied,  on  pay- 
ment of  $10  costs. 

FREYEJR,  Respondent,  y.  VAN  MAASDTK, 
Appellant.  (Supreme  Court,  Appellate  Term. 
Niay  23,  1905.)  Appeal  from  Municipal  Court, 
Borough  of  Manhattan.  Third  District.  Action 
by  Adolph  Freyer  against  Eugene  Van  Maas- 
dyk.  From  a  judgment  for  plaintiff,  defendant 
appeals.  Reversed.  Herbert  F.  Andrews,  for 
appellant.    Morris  I.  Price,  for  respondent. 

PER  CURIAM.  The  evidence  of  the  services 
rendered  by  the  plaintiff  to  the  defendant  and  of 


ment,  and  all  that  he  appears  to  have  done  was 
to  tell  his  client  that  it  should  pajr  its  debts. 
Moreover,  the  weight  of  evidence  is  in  favor  of 


the  defendant's  contention  that  the  plaintiff  has 
been  paid  in  full.  Judgment  is  reversed,  and 
new  trial  ordered,  with  costs  to  the  appellant  to 
abide  the  event 

FRIC^  et  al.,  Reroondents,  t.  8CHENCK 
et  al..  Appellants.  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  May  23,  19a^> 
Action  by  Martin  J.  Frick  and  others  against 
Myra  J.  Schenck  and  others. 

PER  CURIAM.  Judgment  modified,  by  add- 
ing at  the  end  of  the  first  adjudging  da  use 
thereof  the  following :  "But  the  qaestioo  wheth- 
er or  not  the  farm  mentioned  in  the  first  item 
of  the  will  of  said  John  Frick,  deceased,  be- 
came a  part  of  the  estate  of  said  John  Frick 
upon  his  death,  or  thereupon  vested  in  his  said 
widow,  Susan  Frick,  as  tenant  by  the  entirety, 
is  left  to  be  determined  on  the  coming  in  of 
the  referee's  report  upon  the  reference  herein 
ordered*'  and,  so  modified,  affirmed,  with  costs. 

STOVER,  J.,  not  voting. 

FRITSCH,  Appellant,  v.  RUPPERT,  Re- 
spondent (Supreme  Court.  Appellate  Division. 
First  Department.  June  9,  1905.)  Action  by 
Leo  Fritsdi  against  Jacob  Ruppert  D.  Ger- 
ber,  for  appellant.    Q.  O.  Fox,  for  respondent. 

PER  CURIAM.  Order  affirmed,  with  ^10 
costs  and  disbursements. 

Mclaughlin,  j.,  dissents. 

FROMER,  Respondent,  v.  OTTBNBERG  et 
al..  Appellants.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  June  9,  1905.)  Ac^ 
tion  by  Clara  E.  Fromer  against  Simon  Otten- 
berg  and  others.  J.  J.  Crawford,  for  appel- 
lants.   M.  S.  Wise,  for  respondent. 

PER  CURIAM.  Judgment  and  order  grant- 
ing extra  allowance  affirmed,  with  costs.  Ap- 
peals from  order  overruling  exceptions  and  from 
interlocutory  judgment  dismissed,  without  costs 

GADSKI-TAUSCHER,  Respondent,  v. 
GROFF,  Appellant.  (Supreme  Court,  Appel- 
late Division,  First  Department.  June  9, 1905.) 
Action  by  Johanna  Gadski-Tauscher  against 
Clarence  L.  Groff.  W.  M.  Rosebault,  for  ap- 
pellant B.  Winthrop,  for  respondent.  No 
opinion.    Judgment  affirmed,  with  costs. 

GA  NUN,  Respondent,  v.  NEW  TORK 
CENT.  &  H.  R.  R.  CO.,  Appellant  (Supreme 
Court  Appellate  Division,  First  Departmest 
June  9.  1905.)  Action  by  Mary  C.  Ga  Nun. 
executrix,  against  the  New  York  Central  & 
Hudson  River  Railroad  Company.  C.  C.  Paul- 
ding, for  appellant.  F.  S.  Black,  for  respond- 
ent   No  opinion.    Reargument  ordered. 
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GARDNER,  lAppellant,  t.  MAROONI 
riRELBSS  TBLBGRAPH  CO.  OF  AMER- 
OA,  Respondent  (Supreme  Ooort,  Appellate 
)iyision,  First  Department  Jane  23,  1905.) 
ction  by  Henry  Gardner  against  the  Marconi 
Tireless  Telegraph  Company  of  America,  F. 
lien,  for  appellant  C.  A.  De  GersdorfE,  for 
ispondent  No  opinion.  Order  afi&rmed,  with 
10  costs  and  dist^ursements. 

GARDNER  y.  MAROONI  WIRELESS 
ELEGRAPH  OO.  OF  AMERICA  et  al.  (Su- 
peme  Court,  Appellate  Division,  First  Depart- 
lent  June  23,  1905.)  Action  by  Henry  Gard- 
er  against  Marconi  Wireless  Telegraph  Com- 
any  of  America  and  the  Greater  New  York 
ecurity  Company.  No  opinion.  Order  affirm- 
],  with  $10  costs  and  disbursements. 

GARNER  et  al.,  Appellants,  y.  PORT  JER- 
IS,  M.  &  N.  Y.  R.  C0»  Respondent  (Su- 
reme  Court,  Appellate  Diyfsion,  Third  De- 
artment  June  29,  1905.)  Action  by  George 
7.  Gamer  and  another  against  the  Port  Jer- 
is,  Monticello  ft  New  York  Railroad  Company. 
To  opinion.  Judgment  unanimously  affirmed, 
ith  costs.  

CAUSE,  Respondent,  y.  COMJION- 
^EALTH  TRUST  CO.  OF  NEW  YORK, 
.ppellant  (Supreme  Court,  AppeOnte  Divi- 
ion,  First  Department  July  7,  19050  Ap- 
eal  from  Special  Term,  New  York  County. 
.ction  by  Harry  T.  Gause  against  the  Cam- 
ion wealth  Trust  Company.  From  an  order 
yerruling  the  defendant's  demurrer  to  the  com- 
laint,  defendant  appeals.  Reversed.  Charles 
!.  Souther,  for  appellant  Howard  Taylor,  for 
3spondent. 

McIAUGHLIN,  J.  We  think  that  this  de- 
lurrer  was  not  frivolous,  and  that  the  ques- 
on  as  to  the  validity  of  the  complaint  should  be 
?termiDed  upon  in  a  trial  of  the  issue  of  law 
lised  by  the  demurrer.  The  order  should  be 
iversed,  with  $10  costs  and  disbursements,  and 
le  motion  for  judgment  denied,  with  $10  costs, 
ee  91  N.  Y.  Supp.  847. 

PATTERSON  and  INGRAHAM,  JJ.,  con- 
ir.  O'BRIEN,  P.  J.,  and  HATCH,  J.,  dis- 
int 


GBSSLER,  Appellant,  y.  LEHIGH  VAL- 
EY  R.  CO.,  Respondent  (Supreme  Court, 
ppellate  Division,  Fourth  Department  May 
s,  1905.)  Action  by  Harriet  Gessler  against 
le  Lehigh  Valley  Railroad  Company. 

PER  CURIAM.  Motion  for  reargument 
anted,  unless  within  10  days  after  service  of 
copy  of  this  order,  together  with  notice  of 
itry  thereof,  the  respondent  files  and  serves 
)on  the  appellant's  attorneys  a  stipulation 
•nsenting  to  the  amendment  of  the  judgment 
)pealed  from,  and  also  the  order  and  judg- 
ent  of  affirmance  on  appeal,  by  striking  there- 
om  the  recital  and  judgment  that  the  com- 
aint  be  dismissed  on  the  merits,  in  which 
ent  the  motion  ii  denied.  See  91  N.  Y. 
ipp.  1095. 


GLOBE  ft  RUTGERS  INS.  CO..  Appellant, 
y.  ROBBINS  ft  MEYER  CO.,  Respondent 
(Supreme  Court,  Appellate  Division,  First  De- 
partment June  16,  1905.)  Action  by  the 
Globe  ft  Rutffers  Insurance  Company  against 
the  Robbins  &  Meyer  Company.  P.  Lindslev, 
for  appellant  H.  Melville,  for  respondent  No 
opinion.    Reargument  ordered. 

GOLDMARK.  Respondent,  y.  McOOLL^  Ap- 
pellant et  al.  (Supreme  Court  Appellate  Divi- 
sion, First  Departm^t  June  9,  1905.)  Acticm 
bv  Ralph  W.  Goldmark  against  Francis  P.  Mc- 
Coll,  impleaded.  L.  M.  Berkeley,  for  appellant 
B.  N.  Cardozo,  for  respondent  No  opinion. 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. 

In  re  GRADE  DAMAGE  COMMISSION. 
In  re  GEISZLER.  In  re  KAHRS.  In  re  DE 
VINNE.  (Supreme  Court,  Appellate  Division, 
First  Department  June  23,  1905.)  In  the  mat- 
ter of  the  grade  damage  commission.  In  the 
matter  of  Geiszler.  In  the  matter  of  Kahrs. 
In  the  matter  of  De  Vinne.  No  opinion.  Mo- 
tions granted.  Time  extended  to  December  1. 
1005, 

In  re  GRAVES.  (Supreme  Court  Appellate 
Division,  Second  Department  June  29,  1905.) 
In  the  matter  of  Horace  Graves,  an  attorney. 
No  opinion.  Reference  ordered,  under  section 
68  of  the  Code  of  Civil  Procedure,  to  Hon.  Wal- 
ter H.  Jaycoz,  to  take  testimony  in  reference  to 
the  charges  herein  and  to  report  the  same  to  this 
court  with  his  opinion  thereon. 

GREEN  ISLAND  ICE  CO.,  Respondent  v. 
NORTON,  Appellant  (Supreme  Court  Appel- 
late Division,  Third  Department  May  8.  1905.> 
Action  by  the  Green  Island  Ice  Company  against 
Daniel  Norton. 

PER  CURIAM.  Judgment  unanimously  af- 
firmed, with  costs,  on  the  opinion  of  Herrick. 
J.,  at  Special  Term.    86  N.  Y.  Supp.  613. 

CHASE,  J.,  concurs  in  result 

GREENWICH  INS.  CO.,  Appellant  y.  OG- 
DENSBURG  POWER  ft  LIGHT  CO.,  Re- 
spondent. {Supreme  Court  Appellate  Division, 
Third  Department  June  z9,  1905.)  Action  by 
the  Greenwich  Insurance  Company  against  the 
Ogdensburg  Power  ft  Light  Company.  No  opin- 
ion. Judgment  unanimously  affirmed,  with 
costs. 

GEIFFEN,  Respondent,  v.  EEATTY,  Appel- 
lant, (gtipreiiie  Court  Appellate  Term.  May 
23,  19^)5.)  Appeal  from  Municipal  Court,  Bor- 
ou?:L  of  ManhattOLn,  First  Dietriet  Action  by 
H<'iLry  C»  GrifFea  against  Robert  Beatty.  From 
a  j«nIgini?Dt  in  favor  of  pljiintiff,  defendant  ap- 
pe.'i^.  Modified^  F^tralcy  &  Ifni^brouck,  for  ap- 
pe... — .1.    J -J —  Cw-LLuxixit*  iur  ii^i^jndent 

SCOTT,  P.  J.  Allowing  the  most  favorable 
aspect  of  the  case  to  plaintiff,  I  do  not  see  how 
this  judgment  can  be  sustained.  The  amount 
sued  for  is  $23.09,  which  is  the  balance  claimed 
to  be  due  by  the  bill  of  particulars.    In  his  bill 
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of  pArticiilan  the  pl&intlff  daimt  upon  a  quan- 
tum meruit,  ignoring  any  special  contract  Tbe 
defendant  says  that  plaintiff  agreed  to  eet  up  the 
pump  for  $97.  This  seems  to  me  to  be  cor- 
roborated in  two  ways:  First,  it  is  the  exact 
difference  between  plaintiff's  original  estimate 
of  $107,  which  included  a  pump,  and  the  amount 
($60)  paid  by  defendant  for  t^e  pump  which  was 

£ut  in.  In  the  second  place,  the  account  (Ex- 
ibit  8)  sent  to  defendant  by  plaintiff  contains 
as  its  first  item,  "To  millwright  work  and 
plumbing  as  per  estimate,  $97.'^  The  learned 
justice  below  apparently  accepted  this  state- 
ment of  account  as  the  basis  of  the  judgment 
which  he  rendered.  I  can  see  no  room  to  doubt 
that  plaintiff  made  an  estimate  of  $97.  Gon- 
cededly  he  has  been  paid  $83.  In  his  statement 
he  charges  for  one  wooden  pulley  additional 
and  additional  plumbing.  The  justice  appar- 
ently allowed  these  items,  and,  indeed,  must 
have  done  so  in  arriving  at  the  sum  for  which 
ludgment  was  rendered ;  but  there  was  absolute- 
ly no  proof  to  support  either  item.  The  judg- 
ment should  be  reduced  to  the  sum  of  $14,  with 
appropriate  costs  in  the  court  below,  and,  as 
modified,  affirmed,  without  costs  in  this  court 
All  concur. 

GUNTHEB,  Respondent,  y.  GUNTHERy  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
First  Department.  June  9,  1905.)  Action  by 
Helen  B.  Gunther  against  Charles  V.  V.  Gun- 
ther.  J.  H.  Dougherty,  for  appellant  R.  Ia 
Moffatt,  for  respondent.  No  opinion.  Order 
affirmed,  with  $10  costs  and  disbursements. 
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Third  Departmpent,  June  29,  1905^)  Actkn  by 
William  O.  Hamilton  against  William  W.  Bond. 

PER  OURIAIL  Judgment  and  order  affiim- 
ed,  with  costs. 

SMITH  and  CHASE,  JJ.,  dissoit. 


HAGEN,  Respondent,  y.  NEW  YORK  CENT. 
A  H.  R.  R.  CO.,  Appellant  (Supreme  Court, 
Appellate  Division,  Fourth  Department  May 
23,  1905.)  Action  by  Gustof  Hagen,  as  admin- 
istratrix, etc.,  against  the  New  York  Central  & 
Hudson  River  Railroad  Company. 

PER  CURIAM.  Order  reversed,  with  costs, 
and  motion  for  new  trial  denied.  Held,  that  on 
the  merits  the  order  should  not  have  been  grant- 
ed, and  also  that  it  was  improper  to  consider 
on  the  motion  the  affidavits  of  the  jurors. 

HALE  et  al..  Appellants,  v.  STILLMAN,  Re- 
spondent. (S-upreme  Court  Appellate  Division, 
First  Department  June  9,  1905.)  Action  by 
William  IL  Hale  and  others  against  James 
Stillman..  A.  E.  Sander,  for  appellants.  J.  A. 
Garver,  for  respondent  No  opinion.  Judgment 
affirmea,  with  costs. 

HALL,  Respondent,  v.  INTERURBAN  ST. 
RY.  CO.,  Appellant.  (Supreme  Court,  Appel- 
late Division,  Second  Department  June  9, 
1905.)  Action  by  Loretta  Hall  against  the  In- 
terurban  Street  Railway  CJompany. 

PER  CURIAM.  Judgment  and  order  revers- 
ed, and  new  trial  granted,  costs  to  abide  the 
event,  unless  within  20  days  plaintiff  stipulate 
to  reduce  the  recovery  of  damages  to  the  sum 
of  $3,500,  in  which  event  judgment  and  order 
unanimously  affirmed,  without  costs. 


HAMILTON,  Respondent  v.  BOND,  Appel- 
lant    (Supreme     Court,     Appellate     Division, 


In  re  HARRIS.  (Supreme  Court,  Appellate 
Division,  First  Department  June  16^  1905.)  In 
the  matter  of  Arthur  N.  Harris.  No  opinion. 
Motion  granted. 

HARTME2N  y.  GREENE.  (Supreme  Court 
Appellate  Division,  First  Department  June  '2<x 
1905.)  Action  by  Richard  J.  Hartmen  against 
William  C.  Greene.  No  opinion.  Motion  de- 
nied, with  $10  costs. 

HAYS  y.  HATHAWAY.  (Supreme  Court 
Appellate  Division,  Fourth  Department  May 
17,  1905.)  AcUon  by  Washington  D.  Hays 
against  Charles  F.  Hathawav.  No  opinion. 
Motion  to  dismiss  appeal  granted,  with  f  10  costs, 

HAYWARD  et  al.  v.  EMPIRE  STATE 
SUGAR  CO.  et  al.  (Supr^ne  Court,  Appellate 
Division,  Fourth  Department  May  23,  19C<>.' 
Action  by  Thomas  J.  Hayward  and  other> 
against  the  Empire  State  Sugar  Company  anJ 
others.  No  opinion.  Motion  for  leave  to  app^ 
to  the  Court  of  Appeals  denied,  with  $10  costs. 
upon  the  ground  that  an  appeal  may  be  taken  ea 
of  right  

HBALEY,  Respondent,  r.  NEW  YORK 
CITY  RY.  CO.,  Appellant  (Supreme  Oour.. 
Appellate  Term.  May  23,  1905.)  Appeal  fros 
Municipal  Court,  Borough  of  Manhattan,  Third 
District  Action  by  Catherine  Healey  agains 
the  New  York  City  Railway  Company.  Fnoc 
a  judgment  for  plaintiff^efendant  appeals.  Af- 
firmed. William  E.  Weaver,  for  appellant 
Patrick  J.  O'Beime,  for  respondent  | 

PER  CURIAM.  None  of  the  exceptions  ta 
which  our  attention  has  been  called  were  well 
taken.  The  judgment  is  warranted  by  the  ei>  i 
dence.    Judgment  affirmed,  with  costs. 

HEALY,  Respondent,  v.  UNITED  TRAO 
TION  CO.,  Appellant  (Supreme  Court,  App^K 
late  Division,  Third  Department  June  2Si. 
1905.)  Action  by  Patrick  Uealy,  as  adminii^ 
trator,  etc.,  of  Bridget  Healy,  deceased,  agaiB^ 
the  United  Traction  Company.  No  opinija. 
Judgment  and  order  reversed,  as  against  cbe 
weight  of  evidence,  and  new  trial  granted,  wiik 
costs  to  appellant  to  abide  event 


HEINZE,  Respondent,  ▼.  D.  O.  HAYNES 
&  CO.,  Appellant,  two  cases.  (Supreme  Court 
Appellate  Division,  First  Department.  Junf^  i 
1905.)  Action  by  F.  Augustus  Heinze  agaicst 
D.  O.  Havnes  &  Co.  R.  S.  Baldwin*  for  !;>- 
pellant.    F.  Bien,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  wi'^ 
costs,  with  leave  to  defendant  to  withdraw  6* 
murrer  and  to  answer,  on  payment  of  coats  J 
this  court  and  in  the  court  below. 
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HERTZ,  Respondent.  ▼.  MANHATTAN  RY. 
^O.,  Appellant.  (Supreme  Court,  Appellate 
>iv]sion,  Second  L>epartmenL  June  9,  1905.) 
Lction  by  I/Ulian  J.  Hertz  against  the  Man- 
lattan  Railway  Company. 

PER  CURIAM.  Judgment  modified,  by  strik- 
Qg  out  the  provision  for  an  extra  allowance,  for 
(rant  of  power  in  the  court  at  Trial  Term  to 
Tant  the  same,  and  judgment  as  modified  and 
rder  unanimously  affirmed,  without  costs. 

HERZOG  TELESEME  CO.,  Respondent,  v. 
lAJESTIC  HOTEL  CO.,  Appellant.  (Su- 
leme  Court,  Appellate  Division.  First  Depart- 
lent.  June  9,  1905.)  Action  by  the  Herzog 
;'eleseme  Company  against  the  Majestic  Hotel 
^mpany.  J.  J.  Crawford,  for  appellant.  H. 
{.  Corey,  for  respondent.  No  opinion.  Jndg- 
lent  and  order  affirmed,  with  costs. 

HESLIN  y.  LAKE  OHAMPLAIN  &  M.  R. 
70.  (Supreme  Court.  Appellate  Division,  Third 
>epartment  May  23,  1905.)  Action  by  Mary 
L.  lleslin,  as  administratrix  of  Arthur  J.  Hes- 
in,  deceased,  against  the  Lake  Champlain  & 
loriah  Railroad  Company.  No  opinion.  Or- 
er  modified,  by  inserting  leave  to  renew  mo- 
ion,  and,  as  bo  modified,  affirmed,  without  costs. 

HIGGINS,  Respondent,  v.  UNITED  TRAC- 
;'ION  CO.^  Appellant.  (Supreme  Court,  Appel- 
!ite  Division,  Third  Department  June  29, 
905.)  Action  by  Jennie  Higgins  against  the 
Tnited  Traction  (Ik>mpany.  No  opinion.  Judg- 
lent  and  order  unanimously  affirmed,  with 
osts.    See  89  N.  Y.  Supp.  76. 


HIRSCHFIELD  v.  ALSBERG  et  al.  (Su- 
reme  Court,  Appellate  Division,  First  Depart- 
lent  June  9,  1905.)  Action  by  Bennett 
lirschfield  against  Irving  .Alsberg  and  another. 
fo  opinion.   Motion  denied,  with  |10  costs. 

In  re  HOME  TRUST  CO.  OF  NEW  YORK. 

Supreme  Court,  Appellate  Division,  Second  De- 
artment.  June  29,  190a)  In  the  matter  of  the 
pplication  of  the  Home  Trust  Company  of  New 
ork  to  be  designated  as  a  deposit  bank  of 
ourt  funds,  under  sections  744,  745,  and  747  of 
he  Code  of  Civil  Procedure.  No  opinion.  Ref- 
ree's  report  confirmed,  and  order  designating 
epository  signed. 

HOSMAN  v.  KINNEALLY.  (Supreme  CJourt, 
Lppellate  Division,  First  Department.  June  16, 
905.)  Action  by  Dow  Hosman  against  John 
.  Kinneally.  No  opinion.  Motion  denied,  with 
10  costs. 

HOUSE  et  al.,  Appellants,  ▼.  OARBONAT- 
NG  APPARATUS  CO^  Respondent.  (Su- 
reme  Court,  Appellate  Division,  Fourth  De- 
art  men  t.  May  23,  1905.)  Action  by  Louis 
louse  and  others  against  the  Carbonating  Ap- 
aratus  Company.  No  opinion.  Judgment  af- 
rmed,  with  costs. 

HOWARD.  Respondent,  r.  CITY  OF  FUL- 
'ON,  Appellant.  (Supreme  (3ourt,  Appellate 
)ivision,  Fourth  .Department    May  17,  1905.) 


Action  by  James  S.  Howard  against  the  city  of 
Fulton.  No  opinion.  Motion  to  dismiss  appeal 
denied,  without  costs.  The  former  order  herein 
upon  similar  motion  is  permitted  to  stand. 


In  re  HUDSON  RIVER  ELECTRIC  CO. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment. June  29,  1905.)  In  the  matter  of 
^e  application  of  the  Hudson  River  Electric 
Company  to  acquire  right  of  way  across  lands 
of  William  C.  Goodrich.  No  opinion.  Judgment 
affirmed,  with  costs. 

HUDSON  VALLEY  RY.  CO.,  Respondents 
y.  DELAWARE  &  HUDSON  CO.,  Appellant. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment June  29,  1905.)  Action  by  the  Hud- 
son Valley  Railway  Company  against  the  Dela- 
ware &  Hudson  Company. 

PER  CURIAM.  Order  affirmed,  with  $10 
costs  and  disbursements,  on  the  opinion  in  Hud- 
son Valley  Railway  Company  v.  Boston  & 
Maine  Railroad  (decided  herewith)  94  N.  Y, 
Supp.  545. 

PARKER,  P.  J.,  dissents. 

HURD  et  al.,  Respondents,  y.  WIN(},  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
Fourth  Department  May  23,  1905.)  Action  by 
Harvey  J.  Hurd  and  another  against  Frederick 
K.  Wing,  as  administrator,  etc.  No  opinion. 
Judgment  affirmed,  with  costs.  See  78  N.  Y. 
Supp.  574. 

HUTCHINSON,  Respondent,  v.  LEONARD 
SHEET  METAL  WORKS,  Appellant  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment. June  9,  1905.)  Action  by  Mary 
Hutchinson,  as  guardian  ad  litem,  etc.,  against 
the  Leonard  Sheet  Metal  Works. 

PER  CURIAM.  Motion  to  dismiss  appeal  on 
the  ground  of  acceptance  of  costs  granted,  with 
$10  costs,  unless  within  10  days  the  defendant 
tender  to  the  plaintiff  the  costs  already  received 
by  it,  in  which  case  the  motion  is  denied,  with- 
out costs.  Motion  to  dismiss  appeal  on  the 
ground  of  delay  denied,  without  costs. 

INGERSOLL  v.  WELD.  (Supreme  Court, 
Appellate  Division,  First  Department  June  9, 
19()5.)  Action  by  Charles  D.  Ingersoll  against 
Robert  Weld.  No  opinion.  Motion  denied,  with 
$10  costs. 

INTERNATIONAL  PAPER  CO.  v.  KANES 
FALLS  ELBCTTRIC  CO.  et  al.  (Supreme 
Court  Appellate  Division,  Third  Department. 
June  29,  1905.)  Action  by  the  International  Pa- 
per Company  aeainst  the  Kanes  Falls  Electric 
Company  and  others. 

PER  CURIAM.  Order  affirmed,  with  $10 
costs  and  disbursements. 

PARKER,  P.  J.,  and  SMITH,  J.,  vote  for  a 
modification  of  the  order  by  striking  therefrom 
the  requirement  of  a  bill  of  particulars  from 
the  Hudson  River  Water  Power  Company  and 
from  the  Trust  Company  of  America. 
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INTERNATIONAL  SILVER  CO.  r.  THOM- 
AS. (Sapreme  Ooart,  Appellate  Division, 
Fourth  Department  May  23,  1906.)  Action  by 
the  International  Silver  Company  aaalnet  Or- 
lando F.  Thomas.  No  opinion.  Motion  for 
leave  to  appeal  to  the  Oonrt  of  Appeals  denied, 
with  $10  costs.         

JAFFB,  Appellant,  v.  PENNSYLVANIA  R. 
CO.,  Respondent.  (Sapreme  Ck>art,  Appellate 
Term.  June  22,  1905.)  Appeal  from  Munic- 
ipal Court,  Borough  of  Manhattan,  Thirteenth 
District  Action  by  Henry  H.  Jaffe  against 
the  Pennsylvania  Railroad  Company.  From  a 
judgment  in  favor  of  defendant,  plaintiff  ap- 
peals. Reversed.  Aaron  J.  Levy,  for  appel-^ 
lant  Robinson,  Biddle  &  Ward,  for  respond-' 
ent 

MacLEAN,  J.  Inasmuch  as  the  baggageman 
testified  that  the  plaintiff  told  him  that  there 
were  eyeglasses  and  other  goods  in  the  bag. 
and  no  one  contradicted  him,  the  liability  of 
the  defendant  seems  established.  Saleeby  v. 
Cent  R.  R.  of  N.  J.,  99  App.  Div.  163,  90 
N.  Y.  Supp.  1042.  The  judgment  should  there- 
fore be  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  the  event  All  con- 
cur, 

JAMBS  McCREERY  REALTY  CO.  v.  EQ- 
UITABLE NAT.  BANK.  (Supreme  Court, 
Appellate  Division,  First  Department  June 
26,  1905.)  Action  by  the*  James  McCreery 
Realty  Company  against  the  Equitable  Nation- 
al Bank.     No  opinion.    Motion  denied. 

JOHNSTON  V.  MUTUAL  RESERVE  LIFE 
INS.  CO.  (Supreme  Court,  Appellate  Division, 
First  Department  June  16,  1905.)  Action  by 
Henry  P.  C.  Johnston  against  the  Mutual  Re- 
serve Life  Insurance  Company.  No  opinion. 
Motions  granted. 

JONES  V.  ARMENIA  INS.  CO.  (Supreme 
Court,  Appellate  Division,  First  Department 
June  26,  1905.)  Action  by  Lorena  K.  Jones 
against  the  Armenia  Insurance  Company.  No 
opinion.  Motion  denied,  on  payment  of  $20 
costs. 

JONES,  Respondent,  v.  BRINSMADE,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
First  Department.  June  9,  1905.)  Action  by 
Jessie  M.  Jones  against  Charles  L.  Brinsmade. 
J.  C.  Bergen,  for  appellant.  W.  O.  Morgan, 
for  respondent  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbursements. 


JONES  V.  BRINSMADE.  (Supreme  Court. 
Appellate  Division,  First  Department  June 
16,  1905.)  Action  by  Jessie  M.  Jones  ajrainst 
Charles  L.  Brinsmade.  No  opinion.  Motion 
granted.  Question  to  be  certified  on  settlement 
of  order. 

JONES,  Respondent,  v.  CJOLE,  Appellant 
(Supreme  Court,  Appellate  Division,  Fourth 
Department     May  23,.  1905.)     Action  by  Jo- 


seph A.  Jones  against  Stephen  R.  Cole.  No 
cv^inion.  Motion  for  leave  to  appeal  to  the 
Court  of  Appeals  granted,  and  question  to  be 
reviewed  cerufied. 

KASHARB,  Appellant,  v.  LUBOW  et  al. 
Respondents.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department  June  29,  1905lI 
Action  by  Joseph  Kashare  against  Nathan  Lq- 
bow  and  Samuel  Bayer. 

PER  CURIAM.  Order  reversed  oa  anni- 
ment,  with  $10  costs  and  disbursements,  on  the 
ground  that  it  does  not  appear  to  have  be«n 

S 'anted  for  any  cause  stated  in  the  Code  o: 
ivil  Procedure  or  recognized  in  practice,  acd 
motion  to  change  the  place  of  trial  denied,  with 
costs. 

KEEFE,  Respondent  v.  NBW  YORK  CITY 
RY.  ^CO.,  AjigP^llant     (guijreme  Court.  App^^l- 


June  26,  lOOS.*)    Appeal  from 
nicipal  Court,  Borough  of  Manhattan,  Seventh 


late  Term. 

nicipal  Cou    ,  ^ 

District  Action  by  John  Keefe  against  the 
New  York  City  Railway  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals.  Re- 
versed. William  E.  Weaver,  for  appeUanL 
Melvin  H.  Dalberg,  for  respondent 

SCOTT,  P.  J.  I  can  find  no'  evidence  of 
negligence  on  the  part  of  the  defendant.  There 
is  no  evidence  that  the  conductor  gave  anr 
signal  to  stop  or  in  any  way  communicated  to 
the  driver  the  plaintiff's  desire  to  alight  <>? 
that  the  driver  slowed  up  to  permit  him  to  dc 
so.     The   case    is   even   stronger    against   the 

Slaintiff  than  Armstrong  v.  Met  St  Ry.  C<t 
6  App.  Div.  525,  55  N.  Y.  Supp.  498,  whid 
it  much  resembles.  The  judgment  should  be  re- 
versed, and  a  new  trial  granted,  with  costs  to 
appellant  to  abide  the  event    All  concur. 

KEENEY  et  al.,  Appellants,  v.  BUCK  et  aL 
Respondents.  (Supreme  Court,  Appellate  Dit:- 
sion,  Fourth  Department  May  23,  1905.)  A^ 
tion  by  Jane  D.  Keeney  and  another  agaius: 
Anna  Buck  and  others.  No  opinion.  Judg- 
ment affirmed,  with  costs. 


In  re  KELLYS  ESTATE.  (Supreme  Conn. 
Appellate  Division,  Fourth  Department  Maj 
17,  1905.)  In  the  matter  of  awarding  letters  of 
administration  upon  the  estate  of  Catharine 
Kelly,  deceased. 

PER  CURIAM.  Decree  of  Surrogate's  Conn 
affirmed,  with  costs. 

STOVER,  J.,  not  voting. 

KEMP  et  al.  v.  KEMP  et  al.  (Suprem* 
Court  Appellate  Division.  First  Department. 
June  28,  1905.)  Action  by  Arthur  T.  Kem? 
and  another  against  Arthur  T.  Kemp,  indiH^ 
ually,  and  others.  No  opinion.  Motion  denk-i 
on  conditions  stated  in  memorandum. 

KBSNOWITZ,  Respondent,  ▼.  PRONIN  et 
al..  Appellants.  (Supreme  Court,  Appellate 
Term.  June  22,  19050  Appeal  frozn  Munic- 
ipal Court,  Borough  of  Manhattan,  Thirteeod 
District.  Action  by  Max  Kesnowits  agaics: 
Bamett    Pronin   and    others.      Judgmoit   far 
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plaintiff,  and  defendants  appeal.  Rerened  as 
to  defendants  other  than  Brown,  and  affirmed 
as  to  defendant  Brown.  D.  W.  Rockmore,  for 
appellants.     S.  Plnmer,  for  respondent 

PER  CURIAM.  Plaintiff's  Exhibit  A  con- 
tains an  affidavit  made  by  defendant  Brown 
that  the  value  of  the  property  was  $510.  This 
is  no  evidence  of  the  valne  of  the  property  as 
against  the  other  defendants.  As  the  court  had 
jurisdiction,  the  judgment  will  be  reversed  as 
to  the  defendants  other  than  Brown,  and  a  new 
trial  ordered,  with  costs  to  appellants  to  abide 
the  event,  and  affirmed  as  to  Brown,  with  costs. 

In  re  KILHAM.  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  May  23,  1905.) 
In  the  matter  of  the  judicial  settlement  of  the 
accounts  of  Charles  T.  Kilham,  as  executor, 
etc. 

PER  CURIAM.  Decree  modified  in  accord- 
ance with  the  holding  of  the  conrt  in  matter  of 
disposition  of  the  real  property  of  Henry  Tay- 
lor, deceased  (decided  herewith)  04  N.  Y.  Bupp. 
1104,  and,  as  so  modified,  affirmed,  with  cost& 
Order  to  be  settled  by  and  before  Mr.  Justice 
WILLIAMS  on  two  days*  notice. 

McLENNAN,  P.  J.,  and  HISCOCK,  J.,  vote 
foi  affirmance  of  the  decree  without  modifica- 
tion. 

KINGSBURY  et  al.  v.  BRANDEGBB  et  al. 
(Supreme  Court,  Appellate  Division.  Fourth 
Department.  May  23,  1905.)  Action  by  Oliver 
A.  Kingsbury  and  another  against  John  E. 
Brandegee,  as  executor,  etc.,  and  others. 

PER  CURIAM.  Ordered  that  the  decision 
of  the  appeal  herein  be,  and  the  same  is  hereby, 
suspended  until  the  further  order  of  this  court, 
and  that  the  appellants  have  permission  to  ap- 
ply at  a  Special  Term  of  the  Supreme  (Ik>urt 
for  leave  to  serve  a  case  herein;  said  applica- 
tion to  be  made  with  due  diligence. 

KIRNAN,  Respondent,  v.  KIRNAN,  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
Third  Department  June  29,  1905.)  Action  by 
Frank  Kiman  against  Lillian  A.  Kiman.  No 
opinion.  Interlocutory  judgment  unanimously 
affirmed,  with  costs. 

In  re  KISS.  (Supreme  (Ik>urt,  Appellate  Di- 
vision, Second  Department.  June  29,  1905.) 
In  the  matter  of  the  application  of  Armin  Kiss 
for  admission  to  the  bar.  No  opinion.  Appli- 
cation granted. 

KOONS  et  al.,  Appellants,  v.  POTTER  et 
al..  Respondents.  (Supreme  Court,  Appellate 
Division,  Fourth  Department  May  3,  1905.) 
Action  by  Edward  L.  Koons  and  another 
against  Luella  H.  Potter  and  Jennie  A.  Rodg- 
ers. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

STOVER,  J.  (dissenting).  I  dissent  from  the 
decision  in  this  case.  The  contract,  as  set 
forth  in  the  complaint  and  as  found  by  the 
referee,  provided  that  the  defendants  were  to 


furnish  *'a  full  and  complete  tax  search  and 
abstract  of  the  title  of  and  to  said  premises, 
made  by  the  Buffalo  Abstract  Company,  show- 
ing said  premises  vested  in  the  said  defendants 
as  aforesaid  by  a  good  and  marketable  title, 
and  that,  in  case  it  appears  from  an  examina- 
tion of  said  abstract  of  title  and  the  records 
therein  referred  to  that  the  title  to  the  said 
premises  was  in  any  manner  defective  or  un- 
marketable, then  ana  in  that  event  the  said  de- 
fendants would,  on  or  before  said  1st  day  of 
Julv,  1903,  cure  all  such  defects  and  make  the 
said  title  in  all  respects  a  good  and  marketable 
title."  I  think  the  fair  construction  of  this 
agreement  is  that  the  plaintiff  was  entitled  to 
a  clear  record  title,  and  that  the  conditions  of 
the  contract  are  not  fulfilled  by  showing  out- 
side of  the  record  a  title  which  might  be  mar- 
ketable, and  that,  so  far  as  the  clause  required 
a  curing  of  the  defects  in  the  record  title,  it 
referred  to  such  defects  as  could  be  cured  of 
record,  and  did  not  contemplate  establishing  a 
title  outside  of  the  record.  The  judgment  in 
this  action  even  is  not  a  complete  record  title, 
for  it  binds  no  one  but  the  parties  to  this  ac- 
tion, and  still  leaves  the  title  to  rest  in  part 
in  parol.  I  think  the  plaintiff  was  entitled  to 
a  marketable  record  title,  and  that  the  title 
tendered  does  not  comply  with  the  terms  of  the 
contract 

KUBHN,  Respondent,  v.  SYRACUSE  RAP- 
ID TRANSIT  RY.  CO.,  Appellant  (Supreme 
CJourt,  Appellate  Division,  Fourth  Department. 
May  23,  1905J  Action  by  Frederick  W.  Kuehn 
against  the  Syracuse  Rapid  Transit  Railway 
(jompany. 

PER  CURIAM.  Motion  to  amend  order  of 
this  court  heretofore  rendered  herein  granted. 
Motion  for  leave  to  appeal  to  the  Court  of 
Appeals  granted.  Form  of  the  order  and  ques- 
tions to  be  certified  to  be  settled  by  and  before 
Mr.  Justice  HISCOCK,  on  two  days*  notice. 
See  93  N.  Y.  Supp.  883. 

LAMBERT  v.  MUTUAL  RESERVE  LIFE 
INS.  CO.  (Supreme  Court,  Appellate  Division, 
First  Department  June  16,  1905.)  Action  by 
Robert  C.  Lambert  against  the  Mutual  Reserve 
Life  Insurance  Company.  No  opinion.  Mo- 
tions granted. 

LEO  et  al..  Respondents,  v.  McCORMACK, 
Appellant  (Supreme  Court,  Appellate  Divi- 
sion. First  Department.  June  9,  1905.)  Action 
by  Arnold  Leo  and  others  against  John  L.  Mc- 
Cormack.  W.  J.  Leitch,  for  appellant  H. 
Noble,  for  respondents.  No  opinion.  Judgment 
affirmed,  with  costs. 

LIGHT,  Appellant,  V.  UTICA  ft  M.  v!  RY. 
CO.,  Respondent  (Supreme  Co\irt,  Appellate 
Division,  Fourth  Department.  May  17,  1905.) 
Action  by  William  A.  Light,  as  administrator, 
etc.,  against  the  Utica  ft  Mohawk  Valley  Rail- 
way Company. 

PER  CURIAM.  Judgment  and  order  af- 
firmed, with  costs. 

HISCOCK,  J.,  not  voting. 
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LIPP,   Appellant,  t.   PEREIN   et  al.,   Re- 

rndents.  (Supreme  Court,  Appellate  Divi- 
1,  First  Department  June  9,  1905.)  Action 
by  Albert  E.  tiipp  against  Louis  V.  Perrin  and 
others:  E.  J.  Welch,,  for  appellant.  G.  W. 
Scheuerman,  for  respondents.  No  opinion.  Or- 
der affirmed,  with  $10  costs  and  disbursements. 

LITCHFIELD,  Appellant,  y.  WHITNEY, 
Respondent  (Supreme  CJourt,  Appellate  Divi- 
sion, Third  Department  May  23,  1905.)  Ac- 
tion by  Edward  H.  Litchfield  against  Harry 
Payne  Whitney,  as  executor  of  William  C. 
Whitney,  deceased.  No  opinion.  Order  modi- 
fied, by  reducing  the  additional  allowance  of 
costs  to  $V50,  and,  as  so  modified,  afllrmed, 
without  costs. 

LIVERMORB,  Appellant,  y.  ROBLEY,  Re- 
spondent. (Supreme  Court,  Appellate  Division, 
Fourth  Department  May  23,  1905.)  Action 
by  John  E.  Livermore  against  Charles  C.  Rob- 
ley.  No  opinion.  Judgment  affirmed,  with 
costs. 

LIVINGSTON,  Appellant,  y.  WEISS,  Re- 
spondent. (Supreme  Court,  Appellate  Term. 
June  22,  1905.)  Appeal  from  Municipal  Court, 
Borough  of  Manhattan,  Ninth  District  Ac- 
tion by  Moses  Livingston  aeainst  Adolnhus 
Weiss.  From  a  judgment  for  defendant,  plain- 
tiff appeals.  Reversed.  A.  S.  Rosenthal,  for 
appellant  Wentworth,  Lowenstein  &  Stern, 
for  respondent. 

PER  CURIAM.  Assuming  that  the  action 
is  maintainable,  the  judgment  is  unwarranted. 
The  respondent  presents  a  computation  sug- 
gestive of  the  way  in  which  the  justice  reasoned 
In  reaching  the  conclusion  that  $17.50  damages 
to  defendant  had  been  shown.  An  item  of  $105 
as  chargeable  to  plaintiff  by  defendant  appears 
in  the  computation,  but  there  was  no  evidence 
that  the  plaintiff  had  received  $105  for  which 
he  shoulu  account  to  defendant.  There  must 
be  a  reversal,  and  a  new  trial,  with  costs  to 
appellant  to  abide  the  event 

In  re  LIVINGSTON  ST.  IN  CITY  OP  NEW 
YORK.  (Supreme  Court,  Appellate  Division, 
Second  Department  June  29,  1905.)  In  the 
matter  of  the  application  of  the  city  of  New 
York  relative  to  acquiring  title,  etc.,  for  the  pur- 
pose of  widening  Livingston  street,  etc.  No 
opinion.  Appeal  of  William  Spence  withdrawn 
on  stipulation,  and  order  signed  and  entered. 

LUDOWIEG  V.  TALCOTT.  (Supreme  Court 
Appellate  Division,  First  Department  June  9, 
1905.)  Action  by  John  Q.  Ludowieg  against 
James  Talcott  No  opinion.  Motion  denied, 
with  ^10  costs.         

In  re  LYONS  CEMETERY  ASS'N.  (Su- 
preme Court,  Appellate  Division.  Fourth  De- 
partment May  23.  1905.)  In  the  matter  of 
the  application  of  tne  Lyons  Cemetery  Associa- 
tion to  acquire  title  to  certain  real  estate  owned 
and  possessed  by  Amelia  Smart. 

PER  CURIAM.  Judgment  and  order  af- 
firmed, with  costs. 


STOVER,  J.,  dissents,  on  the  gronnd  that  tbe 
statute  has  not  cured  the  objections  held  by  thi 
Court  of  Appeals  in  Matter  of  Deansville  C^ew*- 
tery  Association,  66  N.  Y.  569,  23  Am.  Rep.  S6, 
to  be  fatal  to  the  application.  See  86  N.  I. 
Supp.  960. 

In  re  McALLISTER  et  al.  (Supreme  Court. 
Appellate  Division,  Third  Department  May  23. 
1905.)  In  the  matter  of  the  petition  of  Jon^ph 
E.  McAllister  and  Charles  Eugene  Campbell  lo 
remove  Henry  H.  Post  as  trustee  of  the  village 
of  Qouverneur  and  president  of  its  board  of 
water  commissioners.  No  opinion.  John  P. 
Badger,  Eso.,  attorney  and  counselor  at  law, 
residing  at  Malone,  N.  Y.,  appointed  referee  to 
take  the  proofs  and  report  to  the  court  with  his 
opinion. 

McCarthy  v.  r.  g.  Packard  co.  (So- 

preme  0>urt  Appellate  Division,  First  Depart- 
ment June  26,  1905.)  Action  by  Mary  Mc- 
Carthy, administratrix,  etc.,  against  the  R.  6. 
Packard  Company.  No  opinion.  Motion  grant- 
ed.   Question  certified  as  in  memorandum. 

Mc(X>RMACK.  Respondent,  v.  MANDEI^ 
BAUM,  Appellant  (Supreme  Court  Appellate 
Division,  Second  Department  June  9,  19<)5.» 
Action  by  John  J.  McCormack  against  Richard 
R.   Manaelbaum.    No  opinion.    Motion  denied. 

McDonald,  Appellant  ▼.  AMERICAN 
BRIDGE  CO.  OF  NEW  YORK,  Respondent 
(Supreme  Court,  Appellate  Division,  Second  l^ 
partment.  June  9,  1905.)  i  Action  by  Joseph  B. 
McDonald  against  the  American  Bridge  Com- 
pany of  New  York.  No  opinion.  Judgment 
unanimously  affirmed,  with  costs. 

McDonald,  Respondent  ▼.  MIRICK.  Ap- 
pellant (Supreme  Court,  Appellate  Divisioii, 
Fourth  Department  May  23,  1905.)  Action  by 
William  McDonald  against  Hiram  M.  Mirick. 
No  opinion.    Judgment  affirmed,  with  costs. 

Mcdonough  y.  james  reilly  re- 
pair CO.  (Supreme  CJourt,  Appellate  Divi- 
sion, First  Department  June  16,  1905.)  Ac- 
tion by  James  McDonough  against  the  J&m^ 
Reilly  Repair  Company.  No  opinion.  Motion 
denied,  with  |10  costs. 

McELHAREN,  Respondent  v.  SCOTT,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department  June  9,  1905.)  Action  by 
Margaret  McElharen,  an  infant  by  Hugh  Mc- 
Elharen,  her  guardian  ad  litem,  against  Ma^ 
garet  E.  Scott.  No  opinion.  Order  affirmed  on 
argument  with  $10  costs  and  disbursements. 

McFARREN  y.  VILLAGE  OF  PENN  YAN. 
(Supreme  Court,  Appellate  Division,  Fourth  De- 
partment May  17,  1905.)  Action  by  Caasius 
N.  McFarren  against  the  village  of  Penn  Yan. 

PER  CURIAM.  Judgment  directed  for  tbe 
plaintifl!  against  the  defendant  for  the  sum  of 
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(MU.dU/witti  interest  thereon  from  the  6th  day 
)f  December,  1904.  without  costs  of  the  sub- 
nission  to  eitiier  party. 
STOVER,  J.,  not  voting. 

Mcknight  v.  ctty  of  new  york. 

iSupreme  Court,  Appellate  Division,  First  De- 
partment. June  26,  1905.)  Action  bj  James 
iicKnight  against  the  city  of  New  Tork.  No 
>pinion.    Motion  granted. 

McMULLBN  v.  CITY  OF  NEW  YORK. 
Supreme  Court,  Appellate  Division,  First  De- 
)artment.  June  23,  1905.)  Action  by  William 
^cMuUen  against  the  city  of  New  York.  No 
>pinion.     Motion  for  reargumeut  granted. 


McNALLY,    Appellant,    v.    MANSFIELD, 

^ayor,  et  al..  Respondents.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  May 
»,  1905.)  Action  by  Owen  McNally  against 
fames  E.  Mansfield,  as  mayor  of  City  of  Os- 
nrego,  and  others. 
PER  CURIAM.     Judgment   affirmed,   with 

!08t8. 

STOVER,  J.,  not  voting. 


MADDEN  LUMBER  CO.  ▼.   SLOVBR  et 

il.  (Supreme  Court,  Appellate  Division,  Third 
Department,  May  23,  1905.)  Action  by  the 
Madden  Lumber  Company  against  Bertie  B. 
Slover  and  another. 

PER  CURIAM.  Motion  to  dismiss  appeal 
^rauted^with  $10  costs,  unless  the  appellant, 
vithin  20  days  from  this  date,  serves  upon  the 
'espondent  a  case  and  exceptions  and  pays 
;i0  costs,  in  which  case  motion  denied,  without 
losts. 

MALE:AN  ▼.  CARLIN  et  aL  (Supreme 
!!ourt.  Appellate  Division,  First  Department. 
Tune  9,  1905.)  Action  by  Henry  Malkan 
gainst  Patrick  J.  Carlin  and  others.  No  opin- 
3n.    Motion  denied,  with  $10  costs. 

MALLORY,  Respondent,  v.  MALLORY, 
LppellanL  (Supreme  Court,  Appellate  Division, 
I'ourth  Department  May  17,  1905.)  Action 
y  Harriet  A.  Mallory,  as  etc.,  against  Phi- 
inder  J.  Mallory. 

PER  CURIAM.  Motion  to  dismiss  appeal 
ranted,  unless  the  appellant  shall,  on  or  be- 
3re  September  1,  190o.  procure  the  case  to  be 
sttled,  signed,  and  filed,  and  file  and  serve  the 
rinted  papers  on  appeal,  as  provided  by  rule 
1,  in  which  event  said  motion  is  denied. 

MANHATTAN  REALTY  CORP.,  Respond- 
at,  V.  TRIMBLE,  Appellant,  et  al.  (Su- 
reme  Court,  Appellate  Division,  Second  De- 
ftrtment  June  9,  1905.)  Action  by  the  Man- 
attan  Realty  Corporation  against  Mary  B. 
"rimble,  impleaded  with  Kate  T.  Woolsey. 
PER  CURIAM.  Order  reversed  on  argu- 
keut.  with  $10  costs  and  disbursements,  and 
iotion  granted,  with  costs,  on  the  ground  that 
le  record  discloses  no  cause  of  action  in  favor 
I  the  plaintiff  against  the  appellant. 
94  N.Y.S.— 73 


MANHEIM  et  al.,  Appellants,  v.  BROWN 
et  al.  Respondents.  (Supreme  Court,  Appellate 
Division,  First  Department.  June  9,  1905.) 
Appeal  from  Special  Term,  New  York  County. 
Action  by  Jacob  Manbeim  and  others  against 
Rosa  Brown  and  others.  From  an  order  re- 
quiring plaintiffs  to  furnish  a  bill  of  particu- 
lars, they  appeal.  Modified,  and,  as  modified, 
affirmed.  Harry  A.  Gordon,  for  appellant 
Abraham  B.  Schleimer,  for  respondent 

PER  CURIAM.  We  think  this  order  requir- 
ing the  plaintiff  to  furnish  a  bill  of  particulars 
should  be  modified  bv  striking  out  the  following 
provision  thereof:  *\S)  Setting  forth  fully  th^ 
facts  and  circumstances  of  the  transaction  for 
which  the  alleged  bond  was  given."  As  thus 
modified,  the  order  should  be  affirmed,  without 
costs. 

MAYER,  Respondent  v.  HBINEMAN,  Api- 
pellant.  (Supreme  Court  Appellate  Division, 
First  Department.  June  9,  1905.)  Action  by 
Edward  Mayer  against  Isaac  Heineman.  J.  S. 
Epstein,  for  appellant.  H.  M.  Hitch iugs,  foir 
respondent  No  opinion.  Judgment  and  order 
affirmed,  with  costs. 

MAYER,  Respondent  v.  MAYER,  Appellant 
(Supreme  Court,  Appellate  Term.  June  20,' 
1905.)  Appeal  from  Citar  Court  of  New  York, 
Special  Term.  Action  by  Eugene  S.  Mayer 
against  Edgar  J.  Mayer.  From  a  judgment  for 
plaintiff,  and  from  an  order  denymg  a  motion 
for  a  new  trial,  defendant  appeals.  Affirmed. 
Harry  R.  Kohn  and  Walter  J.  Rosensteiu,  for 
appellant.    Nathaniel  Levy,  for  respondent. 

PER  CURIAM.  There  was  a  disputed  ques- 
tion of  fact  which  was  determined  by  the  Jury 
in  favor*  of  the  plaintiff.  We  cannot  say  that 
the  verdict  was  azainst  the  weight  of  evidence* 
The  exceptions  taken  on  the  trial  were  without 
merit.  The  judgment  and  order  appealed  from, 
are  affirmed,  with  costs. 


In  re  MEIGHAN  et  al.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  July  7, 
1905.)  In  the  matter  of  Burton  Meighan  and 
others.  John  A.  Garver,  for  appellant.  Charles 
P.  Howlaud,  for  respondent. 

PER  CURIAM.  Order  affirmed,  with  $10 
costs  and  disbursements. 

Mclaughlin,  J.  (dissenting).  The  peti- 
tioners are  attorneys  and  counselors  at  law,  and 
as  such  brought  an  action  for  one  Watkins.  a 
stockholder  of  the  American  Grass  Twine  Com- 
pany, on  behalf  of  himself  and  all  other  stock- 
holders similarly  situated,  against  one  Mills,  a 
director  of  the  corporation,  the  corporation  it- 
self being  also  made  a  party  defendant  to  re- 
cover certain  dividends  alleged  to  have  been 
wrongfully  paid  by  the  directors  out  of  the  capi- 
tal of  the  corporation.  Other  actions  of  a  simi- 
lar nature  were  also  commenced  against  each  o^ 
the  other  directors,  in  which  the  corporation 
was  named  as  a  defendant.  After  the  com- 
mencement of  the  actions  the  full  amount  ot 
the  dividends  claimed  to  have  been  illegally  paid 
was,  together  with  the  interest  thereon,  repaid 
bv  the  defendant  Mills  and  some  of  the  othef 
directors  to  the  corporation.  The^^^i^eyt 
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claim  a  lien,  under  section  06  of  the  Oode  of 
Civil  Procedure,  upon  the  fund  thus  paid  for  the 
seryices  rendered  oy  them  in  the  actions  refer- 
red to,  and  by  petition  they  asked  the  court  to 
determine  the  amount  of  the  compensation  to 
which  they  were  entitled  and  declare  the  same 
a  lien  on  such  fund.  Their  application  was  de* 
nied,  and  they  have  appealed.  It  was  denied, 
as  appears  from  the  opinion  of  the  learned  jus^ 
tioe  Bitting  at  Special  Term,  upon  the  grounds 
that  the  fund  had  nerer  been  in  the  possession 
or  under  the  control  of  the  court  and  that  the 
petitioners*  client  was  primarily  liable  for  their 
compensation.  The  sole  question  presented, 
therefore,  is  whether  the  petitioners  are  en- 
titled to  the  relief  asked,  x  am  of  the  opinion 
that  they  are.  The  American  Grass  Twine 
Company  is  a  Delaware  corporation,  and  under 
the  statutes  of  that  state  had  the  right  to  re- 
cover dividends  illegally  paid.  Section  35,  c. 
167,  p.  300.  Laws  1901.  It  was  requested  by 
Watkins,  on  the  27th  of  October,  1904,  to  bring 
an  action  against  the  directors  for  this  purpose, 
which  it  failed  and  neglected  to  do,  whereupon 
Watkins  brought  the  actions  above  stated.  In 
the  action  brought  against  Mills  the  summons 
was  served  on  the  corporation  on  the  8d,  and 
on  him  on  the  6th,  of  December.  1904.  The 
complaint  was  verified  December  2Sd,  and  serv- 
ed on  the  following  day;  but  a  few  hours  be- 
fore the  service  was  made  the  defendant  Mills 
and  some  of  the  other  directors  paid  to  the  cor- 
poration $642,767.49.  In  a  letter  iuclosiuff  the 
check  in  payment  of  this  sum  (which  was  signed 
by  the  defendant  Mills  and  one  Howlaud,  a 
former  director)  it  was  stated  that  the  payment 
was  made  '*in  consequence  of  the  information 
derived  from  your  executive  committee  to  the 
effect  that  at  the  committee's  meeting  on  the 
7th  of  December  there  was  presented  a  claim  by 
a  stockholder  of  the  American  Gras^  Twine 
Company  that  while  we  were  directors  of  the 
company  certain  dividends  had  been  paid  in 
excess  of  the  net  earnings  of  the  company. 
We  have  caused  an  examination  into  the  facts 
to  be  made  by  our  counsel,  who  has  advised  us 
that  the  claim  appears  to  be  well  founded  in 
fact,  and  that  the  following  dividends  are  open 
to  the  objection  mentioned."  The  stockholder's 
claim  presented  at  the  meeting  referred  to  in 
the  letter  was  the  one  made  by  the  plaintiff,  and 
for  which  he  subsequently  brought  an  action 
against  Mills  and  the  other  directors.  This 
clearly  appears  from  a  letter  written  on  De- 
cember 7th  by  the  manager  of  the  company  to 
Watkins,  in  which  the  statement  was  made  that 
his  claim  had  been  considered  by  the  executive 
committee  and  referred  to  counsel.  The  meet- 
ing of  the  executive  committee  referred  to  was 
not  held  until  the  7th  of  December,  four  days 
after  the  commencement  of  the  action  against 
Mills  and  the  corporation.  That  the  directors 
of  the  corporation  had  not,  prior  to  that  time, 
intended  to  comply  with  the  plaintiff's  demand 
to  bring  an  action  to  recover  the  dividends 
claimed  to  have  been  illegally  paid,  is  evident 
from  the  fact  that  in  the  letter  written  by  the 
manager  of  the  corporation  to  Watkins  he  re- 
quested the  latter  to  furnish  the  facts  neces- 
sary to  support  his  daim,  and  in  answer  to 
such  request  Watkins  wrote  him  that  the  evi- 
deoce  was  to  be  found  in  the  books  of  the  cor- 


poration, and  at  the  same  time  he  sald«  If  bis 
accountant  could  be  of  any  assistance  in  ei« 
plaining  any  of  the  items  in  question,  he  woiild 
be  glad  to  have  him  go  over  these  statements 
with  Robinson.    These  and  the  other  uncontra- 
dicted facts  set  ont  in  the  moving  papers  i^ 
resistibly  lead  to  the  conclusion  that  this  large 
sum  of  money  was  repaid  to  the   corporatioQ 
by  reason  of  the  actions  instituted  by  .Watkins 
to  recover  the  same  from  the  directors.    Thi^ 
being  so,  it  seems  to  me  that  the  petitioners,  as 
Watkins'  attorneys,  are  entitied  to  a  lien  apoc 
the  fund  paid  for  the  services  rendered  by  them. 
The  statute  gives  an  attorney  a  lien  npon  his 
client's  cause  of  action  and  the  proceeds  there- 
of, and  provides  that  the  compensation  may  be 
determined  and  the  lien  enforced   by   petition. 
Section  66,  Oode  of  Civil  Procedure,  provide 
that  '^from  the  commencement  of  an  action  or 
special  proceeding,  or  the  service  of  an  answer 
containing   a  counterclaim,   the   attorney  who 
appears  for  a  party  has  a  lien  upon  hja  dient'^ 
cause  of  action,  daim,  or  counterclaim,  which 
attaches   to   a  verdict,   report,   decision,  jndfr- 
ment  or  final  order  in  nis  client's  favor  and  the 
proceeds  thereof,  in  whoseever  hands  they  maj 
come;    and  the  lien  cannot  be  affected  by  anj 
settlement  between  the  parties  before  or  after 
judgment,  or  final  order.    The  court,  upon  th« 
petition  of  the  client  or  attorney,   may  deter- 
mine and  enforce  the  lien."     But    it   is  said 
this  section  of  the  Code  is  not  applicable  to  tbe 
petitioners,  because  they  did  not  act  as  attor- 
neys for  the   corporation.     The    reasoning  i^ 
plausible,  but  not   sound.     The    real    plainti^ 
was  the  corporation.    The  actions  were  brougbr 
for  its  benefit,  and,  had  th^  been   prosecuted 
to    judgments    and   recoveries   liad,    the    s&m^ 
would  have   belonged  to  the  corporation,  ani 
Watkins    would    have    had   no    interest,    other 
than  a  stockholder  therein.    In  briny^g  the  ac- 
tions Watkins  simply  represented  the  oorpor::- 
tion.    He  acted  as  its  agent  to  enforce  the  claim, 
because  the  corporation  itself,  being  nnder  tb^ 
control  of  the  erring  directors,  refused  to  brta? 
an  action.    Willoughby  v.  Chicago  Junction  By 
Co.,  50  N.  J.  Eq.  656,  25  Ati.  277;    Trustee 
V.  Greenoogh,  105  U.  S.  533.  26  U  Bd.  li:*:: 
Appleton  V.  American  Malting  Co.,   65   N.  J. 
Eq.  375,  54  Atl.  454;    Pomeroy's  Bqaity  Jti- 
risprudence  (3d  Bd.)  2123-2124.     The  corpora- 
tion having  refused  to  bring  the  actions,  Wa:> 
kins  had  a  right  to  do  so.     Flynn  v.  Brooklvs 
City  Ey.,  158  N.  Y.  493,  53  N.  B.  520:  Hutct- 
inson  v.  Stadler,  85  App.  Div.  424,  83  N.  Y 
Supp.  509.    The  amount  for  which  the  actioi:> 
were  brought  was  paid  to  the  corporation,  aixi 
in  accepting  and  retaining  the  sum  thus  pai'i 
it  adopted  the  acts  of  Watkins,  and  ought  not 
now  to  be  permitted  to  say  he  did  not  repre 
sent  it.    The  rule  is  well  settied  that,  when  m* 
successfully  conducts  a  litigation  for  tiie  !^d<c- 
fit  of  another,  the  fund  recovered  will  be  si:b- 
jected  to  the  expenses  incurred.     Woodruff  t. 
N.  Y.,  L.  B.  ft  W.  Ry.  Co..  129  N,  Y.  27.  ^* 
N.  B.  251 :    Matter  of  Holden,  126  N.  Y.  5S:< 
27  N.  B.  1063.    In  Trustees  v.  Oreenongh,  s::- 
pra,    a    bondholder    of    a    railroad     companj 
brought  an  action,  on  behalf  of   himself  aM 
other   bondholders   similarly   situated,    to   prf- 
vent  the  trustees  of  the  corporation  from  wa^ 
ing  certain  corporate  propwtar  and  to  set  asd* 
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in  alleged  fraudulent  eonyeyance.  It  was  held* 
:he  action  having  been  sucoessful,  that  the 
>laintiff  was  entitled  to  be  reimbursed,  either 
)ut  of  the  fund  itself  or  by  proportional  con- 
ribution  from  those  who  accepted  the  benefit  of 
lis  efforts.  In  Meeker  y.  Winthrop  Iron  Oo. 
C.  C.)  17  Fed.  48,  a  suit  was  brought  by  mi- 
lority  stockholders  to  tiave  a  lease  declared 
orfeited  and  to  recover  certain  property.  It 
v&s  held,  the  plaintiffs  having  been  successful, 
hat  they  were  entitled  to  be  reimbursed  for  all 
iroper  ezi>enditures  incurred,  including  attor- 
ley^s  and  counsel  fees.  In  Central  B.  .R.  v. 
^ettus,  113  U.  S.  116,  6  Sup.  Ot  387,  28  L. 
Cd.  915,  certain  unsecured  creditors  of  a  rail- 
oad  corporation  instituted  a  proceeding  on  be- 
lalf  of  themselves  and  other  creditors  of  the 
ame  class  to  establish  a  lien  upon  certain  prop- 
rty.  The  proceeding  having  been  successful, 
he  court  allowed  ail  unsecured  creditors  to 
>Tove  their  claims  before  a  register.  Pending 
he  hearing  before  the  register,  the  corporation 
•ought  up  the  claims  €d  the  coxnplainants  and 
11  other  unsecured  creditors.  Thereupon  the 
olicitors  of  the  complainants  filed  a  petition  to 
»e  allowed  reasonable  compensation  in  respect 
o  the  demands  of  the  unsecured  creditors  (oth- 
r  than  their  immediate  clients),  and  to  have 
.  lien  declared  therefor  on  the  property  re- 
laimed.  It  was  held  that  they  were  entitled 
o  such  lien.  Mr.  Justice  Harlan,  delivering 
he  opinion  of  the  court  said :  "The  court  be- 
3w  aid  not  err  in  declaring  a  lien  upon  the 
>ropert7  in  question  to  secure  such  compensa- 
ion  as  the  appellees  were  entitled  to  receive; 
or,  according  to  the  law  of  Alabama,  •  •  • 
n  attorney  at  law  or  solicitor  in  chancery  has 
.  lien  upon  a  judgment  or  decree  obtained  for 
client  to  the  extent  the  latter  has  agreed  to 
•ay  him,  or,  if  there  has  been  no  specific  agree- 
lent  for  compensation,  to  the  extent  to  which 
e  is  entitled  to  recover,  viz.,  reasonable  com- 
ensation  for  the  services  rendered.  •  •  • 
?hat  lien  could  not  be  defeated  by  the  cori)ora- 
ion  which  owned  the  property  purchasing  the 
laims  that  were  filed  by  creditors  under  the 
ecree.  The  lien  of  the  solicitor  rests,  by  the 
=iw  of  the  state,  upon  the  basis  that  he  is  to 
e  regarded  as  an  assignee  of  the  judgment  or 
ecree,  to  the  extent  of  his  fees,  from  the  date 
f  its  rendition.  This  right  of  the  solicitor  is 
uperior  to  any  which  the  defendant  corpora- 
ion  acquired,  subsequent  to  the  decree,  by  the 
urchase  of  l^e  claims  of  unsecured  creditors." 
n  Grant  v.  Lookout  Mountain  Co.,  93  Tenn. 
91,  28  S.  W.  90,  27  L.  R.  A.  98.  action  was 
rought  by  a  minority  stockholder  to  enjoin  a 
roposed  sale  by  the  corporation  of  its  real  es- 
ette  and  personal  property,  upon  the  ground 
hat  the  same  was  ultra  vires  and  fraudulent 
!'he  action  was  successful,  and  the  question  was 
bere  presented,  as  here,  whether  the  attorneys 
3r  the  plaintiff  had  a  lien  upon  the  property 
ecoverea.  It  was  held  that  they  did.  The 
ourt,  in  delivering  the  opinion,  said :  "We  are 
tierefore  of  opinion  that  this  record  shows  that 
lirough  the  intervention  of  these  minority 
tock holders  the  property  of  the  corporation  has 
een  preserved,  protected,  and,  indeed,  recovered 
fter  it  had  been  illegally  conveyed  away,  and 
lat  such  recovery,  inuring  to  the  benefit  of  the 
orporatlon,  the  suit-  was,  to  all  intents  and 


purposes,  the  suit  of  the  corporation  itself. 
The  Lookout  Mountain  Company  is,  therefore, 
responsible  for  proper  and  reasonable  counsel 
fees  incurred  by  complainants  in  the  prosecu- 
tion of  the  suit  The  remaining  question  is 
whether  these  fees  are  liens  upon  the  land 
conveyed  by  the  deeds  which  complainants  pro- 
cured to  be  canceled.  The  record  shows  that 
this  land  had  been  conveyed  away,  and  that 
by  the  decree  it  was  restored  to  the  company, 
and,  if  necessary,  a  writ  of  possession  was  or- 
dered to  issue.  This  was  not  the  case  merely 
of  canceling  a  deed  or  removing  a  cloud,  but  of 
absolute  recovery.  The  case  comes  within  the 
rule  laid  down  by  this  court  that  counsel  are 
entitled  to  a  lien  upon  the  fund  recovered  by 
their  clients  for  reasonable  fees,  and  this  lien 
attaches  to  real  estate  when  the  subject  of  liti- 
gation." 

The  section  of  our  Code  above  referred  to, 
which  gives  an  attorney  a  lien,  is  a  remedial 
statute,  and  should  receive  a  liberal  construc- 
tion. Its  purpose  is  to  furnish  a  summary  and 
inexpensive  method  of  determining  and  en- 
forcing the  rights  of  attorneys  to  compensation. 
Fiscber-Hansen  v.  Brooklyn  Heights  R.  R.  Co., 
173  N.  Y.  492,  66  N.  E.  395.  It  provides  that 
an  attorney  may  proceed  by  petition,  and  this 
method  of  procedure  has  been  approved  in  Mat- 
ter of  King,  168  N.  Y.  53,  60  N;  B.  1054,  and 
is  to  be  preferred  to  an  action.  Corbit  v.  Wat- 
son, 88  App.  Div.  467.  85  N.  Y.  Supp.  125; 
Smith  V.  Acker  Process  Co.,  102  App.  Div.  170, 
92  N.  Y.  Supp.  351.  The  fund  in  question  was 
sufficiently  under  the  control  of  tne  court  to 
enable  it  to  declare  a  lien  thereon,  and  I  am  of 
the  opinion,  upon  principle  and  authority  alike, 
the  petitioners  were  entitled  to  have  their 
compensation  determined  and  a  lien  therefor 
declared  on  such  fund.  For  these  reasons,  the 
order  appealed  from  should  be  reversed,  with 
$10  costs  and  disbursements,  and  the  applica- 
tion granted,  with  $10  costs. 

HATCH,  J.,  concurs. 

MBINRENKEN  v.  NEW  YORK  CENT,  ft 
H.  R  R.  CO.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  June  23.  1905.)  Ac- 
tion by  Amelia  S.  Meinrenken  against  the  New 
York  Central  ft  Hudson  River  Railroad  Com- 
pany. No  opinion.  Motion  denied,  with  $10 
costs. 

MEYER  V.  AMERICAN  RADIATOR  CO. 
(Supreme  Court,  Appellate  Division,  Fourth 
Department  May  17,  1905.)  Action  by  Au- 
gust Meyer  against  the  American  Radiator 
Company.  No  opinion.  PlalntifTs  exceptions 
overruled,  motion  for  new  trial  denied,  and 
judgment  ordered  for  the  defendant  on  the  ver- 
dict, t^ith  costs. 

MILAGE,  Appellant,  v.  WOODWARD,  Re- 
spondent. (Supreme  CJourt,  Appellate  Division, 
Fourth  Department.  May  23,  1905.)  Action 
by  George  Milage  against  Charles  E.  Wood- 
ward. 

PER  CURIAM.  Order  reversed,  with  costs, 
and  motion  for  new  trial  denied. 

WILLIAMS  J.,  dissents. 
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MILLER,  ll«n?ondent.  ▼.  NEW  YORK 
GITT  R.  CO.,  App^^lant.  (Supreme  Court,  X]>- 
pellate  Diyision,  First  Department.  June  9, 
1905.)  Action  by  Agnes  BAilIer,  as  administra- 
trix, against  the  New  York  City  Railroad  Com- 
pany. B.  H.  Ames,  for  appellant  J.  AL  Ward, 
ror  respondent 

PER  CURIAM.  Judgment  and  order  revers- 
ed, and  new  trial  ordered,  costs  to  appellant  to 
abide  event,  unless  plaintiff  stinulates  to  re- 
duce judgment  as  entered  to  $2,685.24,  In  which 
event  judgment  as  so  modified  and  order  af- 
firmed* without  costs. 


MILLET,  Appellant  v.  NBWBURGER,  Re- 
spondent (Supreme  Court,  Appellate  Division, 
Third  Department  May  23,  1905.)  Action  by 
Alice  M.  Millet  against  Moses  Newburger.  No 
opinion.  Judgment  and  order  unanimously  af- 
firmed, with  costs. 

MINALDI,  Respondent  ▼.  THURSTON, 
Appellant  (Supreme  Court,  Appellate  Term. 
May  23,  1905.)  Appeal  from  Municipal  Court, 
Borough  of  Manhattan,  Ninth  District  Action 
by  Joseph  T.  Minaldi  against  Alfred  H.  Thurs- 
ton. From  a  judgment  for  plaintiff,  defendant 
appeals.  Reversed.  McCurdy  &  Yard  (Delos 
McCurdy,  of  counsel),  for  appellant  Charles 
Howard  Williams  (Howard  H.  Williams,  of 
counsel),  for  respondent. 

PER  CURIAM.  We  are  of  the  opinion  that 
the  respondent  was  right  when  he  stated  that  it 
was  ridiculous  to  ask  him  how  many  times  he 
had  shaved  the  appellant  in  four  years.  It  is 
evident  that  the  plaintiff  did  not  know  what 
services  he  had  rendered  the  defendant  in  four 
years,  and  that  the  reason  he  did  not  know 
was  because  such  services  as  were  rendered  by 
him  to  the  defendant  were  not  rendered  under 
any  express  agreement  or  promise  of  payment 
From  the  circumstances  shown  by  the  evi- 
dence the  law  will  not  imply  a  promise  by  the 
defendant  to  pay  for  such  services.  But 
whether  there  was  or  was  not  a  promise  to  pay 
for  the  services  rendered,  or  whether  the  law 
would  or  would  not  infer  such  a  promise,  the 
extent  of  the  services  is  not  shown  by  clear 
and  definite  evidence.  The  judgment  is  re- 
versed, and  a  new  trial  ordered,  with  costs  to 
the  appellant  to  abide  the  event 

MOLWITZ,  Respondent  v.  MANHATTAN 
RY.  CO.  et  a!..  Appellants.  (Supreme  Court 
Appellate  Division,  First  Department  June  9, 
1905.)  Action  by  Ernest  Molwitz  against  the 
Manhattan  Railway  Company  and  others.  T. 
L.  Waugh,  for  appellants.  W.  G.  Peckham, 
for  respondent  No  opinion.  Judgment  afllrm- 
ed,  with  costs. 

MOORE,  Appellant  v.  SANFORD,  Respond- 
ent (Supreme  Court,  Appellate  Division, 
Fourth  Deoartment  May  17,  1905.)  Action 
by  Joseph  Moore  against  William  S.  Sanford. 

PER  CURIAM.  Judgment  of  County  Court 
reversed,  with  costs,  and  Judgment  of  the  jus- 


tice court  affirmed,  with  cost&  Held,  that  upon 
the  facts  of  this  case  the  declarations  of  the 
vendor  were  properly  excluded  by  the  justice. 

In  re  MORRIS.  (Supreme  Court  Appellate 
Division,  First  Department  June  16,  1905.) 
In  the  matter  of  Henry  J.  Morris.  No  opinion. 
Reference  ordered. 

MORRISON  et  al..  Respondents,  t.  YORK. 
Appellant  (Supreme  Court  Appellate  Divi- 
sion, Fourth  Department  May  2»,  1905.)  Ac- 
tion by  Solomon  Morrison  and  another  against 
Daniel  York.  No  opinion.  Motion  for  leave 
to  appeal  to  the  Court  of  Appeals  denied,  with 
$10  COStB. 

MOSES,  Appellant  v.  THOMAS,  Respond- 
ent (Supreme  Court  Appellate  Division,  First 
Department  June  9,  1905.)  Action  by  Ra- 
phael J.  Moses  against  William  M.  Thomas. 
H.  M.  Wood,  for  appellant  M.  KeUogg,  for 
respondent    Ko  opinion.    Reargument  ordered. 

MOSKOWITZ  V.  BROOKLYN  HEIGHTS 
R.  CO.  (Supreme  Court,Apnellate  Division, 
First  Department  June  23,  1905.)  Action  by 
Celia  Moskowits  against  Brooklyn  Heights 
Railroad  Company.  No  opinion.  Motion  de- 
nied, with  $10  costs. 

MUELLER,  Appellant  ▼.  INTERNATION- 
AL RY.  CO..  Respondent  (Supreme  Court 
Appellate  Division,  Fourth  Department  July 
6.  1905.)  Action  by  Charles  Mueller  against 
the  International  Railway  Company.  Judg- 
ment for  defendant  and  plaintiff  appeals.  Af- 
firmed. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

SPRING,  J.  (dissenting).  The  plaintiff,  a 
conductor  in  the  employ  of  the  defendant  was 
hit  by  a  post  and  injured  while  riding  on  the 
running  board  of  an  open  car  of  the  defendant 
which  was  one  of  extra  length.  This  post  was 
on  a  curve  in  the  road,  and  the  plaintiff  had 
passed  it  only  four  times  while  acting  as  con- 
ductor on  an  open  car.  By  reason  of  the 
curve  there  was  little  danger  that  he  would  be 
hit  by  the  post  while  on  the  running  board, 
unless  he  was  near  the  center  of  the  car.  I 
think  the  case  is  distinguishable  from  Drake  t. 
Auburn  City  Railway  Co..  173  N.  Y.  466.  66 
N.  E.  121.  In  that  case  the  gist  of  the  opis* 
ion  is  that  the  plaintiff's  intestate  had  passed 
the  tree  which  struck  him,  as  conductor  or  mo- 
torman,  over  200  times,  and  the  court  assumes 
that  he  had  knowledge  of  the  proximity  of  this 
leaning  tree.  We  cannot  indulge  that  assump- 
tion in  this  case.  The  plaintiff  testified  that  he 
did  not  know  of  this  post.  Texas  Railway 
Company  v.  Swearingen,  196  U.  S.  51,  25  Sun. 
Ct  164,  49  L.  Ed.  382,  is  a  recent  and  perti- 
nent decision. 

HISCOCK,  J.,  concurs. 

MULLER,  Anpellant  v.  MULI/ER  et  aU 
Respondents.  (Supreme  Court  Appellate  Divi- 
sion, First  Department    June  28,  1905.)    Ac- 
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tion  by  Frank  W.  MuUer  against  George  J. 
Muller  and  others.  L.  Leo»  for  appellant.  L. 
Jersawitz,  for  respondents.  No  opinion.  Or- 
der affirmed,  with  |10  costs  and  disbursements. 


In  re  MUI/LBR'S  ESTATE.  (Supreme 
Court,  Appellate  Diyision,  First  Department. 
June  16,  1905.)  In  the  matter  of  Oustar  A. 
Muller,  deceased. 

PER  CURIAM.    Order  affirmed,  with  costs. 

HATCH,  J.,  dissents. 


MUNGER  VEHICLE  TIRE  CO.  v.  RUB- 
BER GOODS  MFG.  CO.  (Supreme  Court, 
Appellate  Division.  First  Department.  June 
It),  1905.)  Action  by  the  Munger  Vehicle  Tire 
Company  against  the  Rubber  Goods  Manufac- 
turing Company.  No  opinion.  Motion  denied, 
with  $10  costs. 

MURPHY,  Respondent,  v.  JOHN  HAN- 
COCK MUT.  LIFE  INS,  CO.,  Appellant. 
(Supreme  Conrt,  Appellate  Division,  Second 
Department.  June  9,  1905.)  Action  by  Lizzie 
Murphy  against  the  John  Hancock  Mutual  Life 
Insurance  Company. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

HOOKER,  J.»  not  voting. 

NAUSCH,  Respondent,  v.  CENTRAL  VER- 
MONT RY.  CO.,  Appellant.  (Supreme  Court, 
Appellate  Division,  Second  Department.  June 
29,  1905.)  Action  by  Herman  Nausch  against 
the  Central  Vermont  Railway  Company.  No 
opinion.  Judgment  and  order  unanimously  af- 
firmed, with  costs. 

NEWMAN,  Respondent,  v.  BURNS  et  al.. 
Appellants.  (Supreme  Court,  Appellate  Divi- 
aion.  Second  Department.  June  9,  1905.)  Ac- 
tion by  Annie  Newman  against  Kathryn  L. 
Bums  and  others. 

PER  CURIAM.  Motion  to  dismiss  appeal 
granted,  with  costs,  unless  the  appellants  pay 
to  the  respondent  $10  costs  and  serve  the  ap- 
peal papers  within  10  days.  On  compliance 
with  these  conditions,  motion  denied,  without 

<C08tS. 

NEW  YORK  BRICK  &  PAVING  CO.,  Ap- 
pellant, V.  BRONX  BOROUGH  BANK  OF 
NEW  YORK.  Respondent.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  May 
17,  19050  Action  by  the  New  York  Brick  & 
Paving  Company  against  the  Bronx  Borough 
Bank  of  New  York. 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  on  opinion  of  Mr.  Justice  Rogers,  deliv- 
ered at  Trial  Term.    85  N.  Y.  Supp.  557. 

HISCOCK,  J.,  not  voting. 

In  re  NEW  YORK  CITY  INTERBORr 
OUGH  RY.  CO.  (Supreme  Court,  Appellate 
Division,   First  Department     June  16,  1905.) 


In  the  matter  of  the  New  York  City  Interbor- 
ough  Railway  Company*  No  opinion.  Motion 
granted. 

NEW  YORK  FIRE  PROOF  TENEMENT 
ASS*N  Y.  STANLEY  et  ftl.  (Supreme  Court, 
Appellate  Division,  First  Department.  June 
26,  1905.)  Action  by  the  New  York  Fireproof 
Tenement  Association  against  Arthur  F.  Stan** 
ley  and  another.  No  opinion.  Motion  denied, 
with  $10  costs. 

NEW  YORK  TIMES  CO.,  Respondent,  v. 
NEW  YORK  EVENING  JOURNAL  PUB. 
CO.  et  al..  Appellants.     (Supreme  Court,  Ap- 

?ellate  Division,  First  Department.  June  9, 
905.)  Action  by  the  New  York  Times  Com- 
pany against  the  New  York  Evening  Journal 
Publishing  Company  and  others.  C.  J.  Snearu, 
for  appellants.    A.  A.  Cook,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  with  leave  to  defendant  to  withdraw  de- 
murrer and  to  answer,  on  payment  of  costs  in 
this  court  and  in  the  court  below. 

NEW  YORK  TIMES  CO.,  Respondent,  v. 
STAR  CO.  et  al.,  Appellants.  (Supreme 
Court,  Appellate  Division,  First  Department. 
June  9,  1905.)  Action  by  the  New  York 
Times  Company  against  the  Star  Company  and 
others.  C.  J.  Sheam,  for  appellants.  A.  A. 
Cook,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  with  leave  to  defendant  to  withdraw  de- 
murrer and  to  answer,  on  payment  of  costs  in 
this  court  and  in  the  court  below. 

NEW  YORK,  L.  &  W.  RY.  CO..  Respond- 
ent, V.  PEOPLE  et  al..  Appellants.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment. May  23,  1905.)  Action  by  the  New 
York,  Lackawanna  &  Western  Railway  Com- 
pany against  the  people  of  the  state  of  New 
York  and  the  city  of  Buffalo.  No  opinion. 
Judgment  and  order  affirmed,  with  costs. 


NICOLINO,  Respondent,  v.  FORTY-SEC- 
OND ST.,  M.  &  ST.  N.  AVE.  RY.  CO.,  Appel- 
lant. (Supreme  Court,  Appellate  Term.  June 
22,  1905.)  Appeal  from  City  Court  of  New 
York,  Trial  Term.  Action  by  Francesco  Nico- 
lino  against  the  Forty-Second  Street,  Manhat- 
tauville  &  St.  Nicholas  Avenue  Railway  Com- 
pany. From  an  order  setting  aside  a  verdict 
for  defendant,  it  appeals.  Reyersed.  Bayard 
H.  Ames  a^d  F.  Angelo  Gayuor,  for  appellant. 
Palmieri  &  Wechsler,  for  respondent. 

PER  CURIAM.  There  was  evidence,  which 
the  jury  had  a  right  to  credit,  that  the  plain- 
tiff had  been  discharged  cured  from  the  hospital 
in  nine  days.  There  was  also  evidence  that  on 
December  29th  there  was  no  synovitis,  as  all 
evidence  of  a  fractured  rib  had  been  struck  out. 
We  believe  that  the  verdict  should  not  have 
been  considered  inadequate.  The  order  will 
therefore  be  reversed,  with  $10  costs  and  dis- 
bursements, the  verdict  restored,  and  judgment 
entered  accordingly. 
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OOHS,  Bopondent,  t,  NBW  YORK  BVBN* 
ING  JOimNAX  PUB,  CO..  et  al.,  Appellants. 
(Supreme  Conrt,  Appellate  Diyision,  First  De- 

gartment.  June  9,  1905.)  Action  by  Adolph 
.  Ochs  asalnst  the  New  York  Evenins  Jour- 
nal Publishing  Company  and  others.  0.  J. 
Sheam,  for  appellants.  A.  A.  Cook,  for  re- 
spondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  with  leave  to  defendant  to  withdraw  de- 
murrer and  to  answer,  on  payment  of  costs  in 
this  court  and  in  the  court  below. 

OCHS,  Respondent,  y.  STAR  CO.  et  al..  Ap- 
pellants. (Supreme  Court,  Appellate  Dirision, 
First  Department.  June  9,  1905.)  Action  by 
Adolph  S.  Ochs  against  the  Star  Company  and 
others.  C.  J.  Shearu,  for  appellants.  A.  A« 
Cook,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  with  leave  to  defendant  to  withdraw  de- 
murrer and  to  answer,  on  payment  of  costs  in 
this  court  and  in  the  court  below. 

O'CONNOR,  Respondent,  v.  MORCH,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department  June  9,  1905.)  Action  by 
Joseph  O'Connor,  an  infant  etc.,  against  Jacob 
Morch.  No  opinion.  Judgment  and  order  af- 
firmed, with  costs. 

O'CONNOR,  Appellant  v.  WILLIAMS  et 
al.,  Respondents.  (Supreme  Court  Appellate 
Division,  First  Department.  June  9,  1905.) 
Action  by  Bernard  F.  O'Connor  against  Sam- 
uel J.  Williams  and  others.  S.  W.  Bowes,  for 
appellant.  N.  J.  Marsh,  for  respondents.  No 
opinion.    Judgment  affirmed,  with  costs. 

O.  J.  GUDE  CO.,  Appellant  v.  REISER, 
Respondent  (Supreme  Court  Appellate  Divi- 
sion, First  Department.  June  23,  1905.)  Ac- 
tion by  the  O.  J.  Gude  Company  against  Ely 
J.  Reiser.  A.  S.  Gilbert  for  appellant.  P. 
Armitage,  for  respondent  No  opinion.  Order 
affirmed,  with  $10  costs  and  disbursements. 


O'MALLEY,    Respondent    v.    O'MALLET, 

Appellant.  (Supreme  Court,  Appellate  Division, 
Fourth  Department.  May  23,  1905.)  Action 
by  Margaret  O'Malley  against  Thomas  O'Mal- 
ley.  No  opinion.  Order  reversed,  and  motion 
denied,  without  prejudice  to  plaintiffs  right 
to  make  another  motion,  without  costs  to  either 
party. 

O'REILLY     v.     ERLANGER.       (Supreme 

Court  Appellate  Division,  First  Department. 
June  26,  1905.)  Action  by  William  B.  O'Reilly 
against  Mitchell  L.  Erlanger.  No  opinion.  Mo- 
tion grant.ed. 

PALOMBO,  Appellant  ▼.  NORTON  et  al., 

Respondents.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  July  7,  l905.)  Ap- 
peal   from    Trial    Term,    New    York    County.     __  

Action  by  Antonio  Palombo  against  William  F.    opinion.    Motion  denied. 


Norton  and  others.  F^m  m  Judsmait  for  de- 
fendants, plaintiff  aj^^eals.    Affirmed. 

PER  CURIAM.  On  the  anthority  of  the 
case  of  Cullen  v.  Norton,  126  N.  Y.  1,  26  N.  £. 
905,  the  judgment  and  order  appealed  from 
must  be  affirmed,  with  costs. 

PENNSYLVANIA  STEEL  COw_ADDeUsnt 
T.  TITLE  GUARANTY  &  TRUST  CO..  Re- 
spondent (Supreme  Court  Appellate  Dlvisioiu 
First  Department  June  9,  1905.)  Action  by 
the  Pennsylvania  Steel  Company  against  the 
Title  Guaranty  &  Trust  Company.  J.  W. 
Hutchinson,  for  appellant  B.  N.  Cardoso,  for 
respondent  No  opinion.  Order  afBrmed*  with 
|10  costs  and  disbursements. 

PEOPLE     ▼.     OAPPARELLI.        (Supreme 

Court  Appellate  Division,  First  Deparatment 
June  16,  1905.)  Proceedings  by  the  people  of 
the  state  of  New  York  against  Franceaco  Cap- 
parelli.    No  opinion.    Motion  granted. 

PEOPLE,  Respondent  ▼.  DI  BOL»  et  al^ 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  June  9,  1905.)  Pro- 
ceedings by  the  people  of  the  state  of  New 
York  against  David  J.  Di  Bol  and  others.  C. 
E.  Le  Barbier,  for  appellants.  B.  S.  John- 
stone, for  respondent  No  opinion.  Appeal 
dismissed. 


PEOPLE,  Respondent  t.  FINNIMORE.  Ap- 
pellant (Supreme  Court,  Appellate  Di^sion. 
Third  Department  June  29,  1905.)  Proceed- 
ings by  toe  people  of  the  state  of  New  York 
against  Charles  Finnimore.  No  opinion.  Judg- 
ment of  conviction  affirmed. 

PEOPLE  V.  GOLDFARB.  (Supreme  Court 
Appellate  Division,  First  Department  June 
26,  1905.)  Proceedings  by  the  people  of  the 
state  of  New  York  against  Philip  Goldfarb. 
No  opinion.     Motion  granted. 

PEOPLE,  Respondent  v.  McOARTHY,  Ap- 
pellant. (Supreme  Court  Appellate  Divistou. 
Fourth  Department  May  23,  1905.)  Proceed- 
ings by  the  people  of  the  state  of  New  York 
against  Eugene  McCarthy.  No  opinion.  Judg- 
ment of  conviction  and  order  affirmed. 

PEOPLE  T.  MARTIN.  (Supreme  Court 
Appellate  Division,  First  Department  Jane 
26,  1905.)  Proceedings  by  the  people  of  tb^^ 
state  of  New  York  against  Rob«t  L.  Martin. 
No  opinion.    Motion  denied.  j 

PEOPLE  T.   MENZEL.     (Supreme   Court    , 
Appellate  Division,    First   Department     Jace    | 
9,  1905.)    Proceedings  by  the  people  of  the  state 
of  New  York  against  Richard  M.  Menzel.    No 
opinion.    Motion  denied.  j 

PEOPLE  y.  SMITH.    (Supreme  Court  Ap-    j 

;ellate  Division.  First  Department     June  2t>.    I 
905.)    Proceedings  by  the  people  of  the  sUte 
of  New  York  against  William  H.  Smith.    No 
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PEOPLB  T.  8NYDBB.  (Supreme  OourC, 
Appellate  Diyision,  First  Department  June 
26,  1906.)  Proceedings  by  the  people  of  the 
state  of  New  York  against  Henry  Snyder.  No 
opinion.    Motion  demed. 

PEOPLE  ex  rel'."cASHMAN  v.  PART- 
RIDOB,  Police  Com*r.  (Supreme  Court,  Ap- 
pellate I>iYi8ion,  Second  Department.  June 
29,  1905.)  Proceedings  by  the  people  of  the 
state  of  New  York,  on  the  relation  of  Luke  J. 
Gashman,  against  John  N.  Partridge,  police 
commissioner,  etc. 

PER  CURIAM.  Determination  confirmed, 
with  costs. 

JENKS,  J.,  dissents. 

PEOPLE  ex  rel.  DAVIS,  AppelUnt,  v.  O'BRI- 
EN et  al.,  Respondents.  (Supreme  Court,  Ap- 
pellate Division,  Third  Department.  June  29, 
1905.)  Mandamus  by  the  people,  on  the  rela- 
tion of  William  H.  Davis,  against  Frank  E. 
O'Brien  and  others,  as  the  board  of  education 
of  the  city  of  Troy.    Affirmed. 

PER  CURIAM.     Order  affirmed,  with  costs. 

CHASE,  J.  I  dissent,  on  the  ground  that  the 
records  of  the  municipal  civil  service  commis- 
sion, including  the  eligible  list,  are  so  fragment- 
ary and  incomplete  that  the  relator  should  have 
been  allowed  to  produce  other  evidence  to  show 
that  he  duly  passed  an  examination  for  the  po- 
sition of  janitor,  and  that  he  was  thereupon 
duly  appointed  to  such  x>osition  after  his  name 
was  certified 'to  the  appointing  officer  by  said 
civil  service  commission  as  upon  the  eligible  list 
kept  by  them  for  that  class  of  employes.  Peo- 
ple ex  rel.  Merritt  v.  Civil  Service  Board,  13 
App.  Div.  309,  43  N.  Y.  Supp.  191. 

PEOPLE  ex  rel.  FOGARTY  v.  MONROE, 
Com*r.  (Supreme  Court,  Appellate  Division, 
Second  Department  June  9,  1905.)  Proceed- 
ings by  the  people  of  the  state  of  New  York,  on 
the  relation  of  Patrick  Fogarty,  against  Robert 
Grier   Monroe,  as  commissioner,  etc. 

PER  CURIAM.  Determination  confirmed, 
with  costs. 

HOOKER,  J.,  not  voting. 

PEOPLE  ex  rel.  LORGE  v.  CONSOLIDAT- 
ED NAT.  BANK.  (Supreme  Court,  Appellate 
Division,  First  Department.  June  26,  1905.) 
Proceedings  by  the  people  of  the  state  of  New 
York,  on  the  relation  of  Joseph  W.  Lorge, 
against  the  Consolidated  National  Bank.  No 
opinion.     Motion  denied. 

PEOPLE  ex  rel.  McDERMOTT  v.  McADOO, 
Com'r.  (Supreme  Court,  Appellate  Division, 
First  Department  June  9,  1905.)  Proceedings 
by  the  people  qt  the  state  of  New  York,  on  the 
relation  of  Edward  G.  McDermott,  against  Wil- 
liam McAdoo,  as  commissioner.  J.  J^  McEvilly, 
for  relator.  T.  Connoly,  for  respondent  No 
oDinion.  Proceedings  affirmed,  and  writ  dismiss- 
ed, with  costs. 

PEOPLE  ex  rel.  MENDELOYICH,  Respond- 
ent, V.  ABRAHAMS,  Appellant  (Supreme 
Court,  Appellate   Division,   First   Department 


Jnne  28,  1906.)  Proeeediags  hj  the  people  of 
the  state  of  New  York,  on  the  relation  of  Fannie 
Mendelovich,  against  Nathan  Abrahams.  H.  M. 
Haviland,  for  appellant  H.  Stief el,  for  relator. 
No  opinion.  Order  affirmed,  with  costs.  See 
88  N.  Y.  Supp.  924. 

PEOPLE  ex  rel.  SINCLAIR,  Appellant,  y. 
SINCLAIR,  Respondent.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  'June  9, 
1905.)  Proceedings  by  the  people  of  the  state 
of  New  York,  on  the  relation  of  Ella  Sinclair, 
against  Daniel  A.  Sinclair.  A.  0.  Palmer,  for 
appellant  P.  Fuller,  for  respondent  No  opin- 
ion. Order  affirmed,  with  $10  costs  and  dis- 
bursements.   Se&  86  N.  Y.  Supp.  639. 

PEOPLE  ex  rel.  VOSS  y.  GREENE,  Com'r. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment June  23,  1905.)  Proceedings  by  the 
people  of  the  state  of  New  York,  on  the  rela- 
tion of  Charles  A.  Voss,  against  Francis  V. 
Greene,  as  commissioner.  J.  Rouss,  for  relator. 
T.  Connoly,  for  respondent  No  opinion.  Writ 
dismissed,  and  proceedings  affirmed,  with  costs. 

PERCIVAL,  Appellant  y.  PERCIVAL,  Re- 
spondent (Supreme  Court,  Appellate  Division, 
Second  Department.  June  9,  1905.)  Action  by 
Edward  S.  Percival  airainst  Julia  A.  Percival. 
No  opinion.  Appeal  dismissed,  with  $10  costs 
and  disbursements. 

PETERS,  Respondent,  v.  EMPIRE  LIFE 
INS.  CO.,  Appellant.  (Supreme  Court  Appel- 
late Division,  First  Department  June  9,  1905.\ 
Action  by  Hannah  Peters  against  the  Empire 
Life  Insurance  Company.  C.  Blandy,  for  ap- 
pellant. W.  L.  Cannon,  for  respondent.  No 
opinion.     Determination  affirmed,  with  costs. 


Trial  Term.  Action  by  Isabelle  M.  Pettet 
against  Sherman  T.  Smith.  From  a  judgment 
for  plaintiff,  and  from  an  order  denying  a  new 
trial,  defendant  appeals.  Affirmed.  Manice  & 
Perry,  for  appellant  Maurice  B.  Blumenthal, 
for  respondent. 

MacLEAN,  J.  Concededly  the  only  open 
question  between  the  parties  was  the  actual 
wording  of  a  demise.  At  the  trial  there  was 
record  evidence,  supplemented  by  the  testimony 
of  the  plaintiff,  quite  enough  to  justify  the  ver- 
dict of  the  Jury  m  favor  of  the  plaintiff,  whose 
recovery  for  taxes  paid  by  herself  upon  prop- 
erty leased  to  the  defendant  depended  upon  the 
presence  of  the  word  "and"  in  a  lease  provid- 
ing for  the  payment  of  either  water  rent  and 
taxes  or  water  rent  taxes  by  the  lessee,  with- 
out right  under  the  circumstances,  of  resort  on 
the  part  of  the  defendant,  the  lessee,  to  evidence 
of  fair  rental  value  to  assist  in  the  determina- 
tion. Judgment  affirmed,  with  costs.  All  con- 
cur. 

PHILIP  MORRIS  &  <X)*  y.  MENDHAM  et 
al.  (Supreme  Court  Appellate  Division,  First 
Department    June  16,  1905.)    Action  by  Philip 
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Morris  &  Go.  affaliut  lianrice  B.  Mendham  and 
another.  No  opinion.  Motion  denied,  on  pay- 
ment of  $10  costs,  and,  on  payment  of  an  addi- 
tional $10.  leave  given  to  apply  to  conrt  below 
to  open  default 

PHILLIPS,  Appellant,  r.  TIBTJBN,  Re- 
spondent (Supreme  Court,  Appellate  Division, 
Second 'Department  June  29,  1005J  Action 
by  Ellen  Phillips  against  Christian  F.  Tietjen. 

PER  CURIAM.  Order  modified  by  inserting 
a  provision  requiring  the  defendant  to  pay,  aa 
a  condition  of  servine  the  supplemental  answer, 
the  taxable  costs  and  disbursements  in  the  ac- 
tion up  to  the  date  of  the  order,  and,  as  thus 
modified,  the  order  is  affirmed,  without  costs. 

JBNKS,  J.,  not  voting. 

PHILLIPSON  et  al..  Appellants,  v.  GALLA- 
GHER, Respondent.  (Supreme  Court  Appel- 
late Term.  June  26,  1905.)  Appeal  from  City 
Court  of  New  York,  Special  Term.  Action  by 
Samuel  Phillipson  and  another  against  Patrick 
Gallagher.  From  an  order  setting  aside  a  ver- 
dict for  plaintiff  and  granting  a  new  trial,  plain- 
tifEs  appeal.  Affirmed.  Adolph  Block,  for  ap- 
pellants.   Olney  &  Comstock,  for  respondent 

SCOTT,  P.  J.  In  my  opinion  the  plaintiif 
failed  In  sustaining  the  burden  of  proof  that  the 
break  occurred  by  reason  of  defendants  negli- 
gence. The  proof  was  at  least  as  convincing 
that  it  resulted  from  a  latent  defect  as  it  was 
that  it  resulted  from  freezing.  The  order  ap- 
pealed from  should  be  affirmed,  with  $10  costs 
and  disbursements. 

MacLEAN,  J.,  concurs.  DUGRO,  J.,  concurs 
in  result 


PIKE,  Appellant,  v.  CLUETT  et  al..  Re- 
spondents. (Supreme  Court,  Appellate  Division, 
Third  Department.  June  29,  1905.)  Action  by 
James  Pike  against  George  B.  Cluett  and  oth- 
ers. 

PER  CURIAM.  Order  affirmed,  with  costs, 
on  the  ground  that  the  verdict  was  against  the 
weight  of  evidence. 

CHASE  and  HOUGHTON,  JJ.,  dissent 

PLATT,  Respondent,  v.  CLARK  et  al^  Ap- 
pellants. CLARK  et  al.  v.  GOODRIDGE  et 
al.  (Supreme  Court.  Appellate  Division,  First 
Department  June  9.  1005.)  Actions  by  Tra- 
cy W.  Piatt  against  William  I.  Clark  and  oth- 
ers, and  by  W.  Irving  Clark  and  others,  as  ex- 
ecutors, against  Frederick  G.  Goodridge  and 
others.  A.  Stickney,  for  appellants.  S.  Unter- 
myer,  for  respondent.  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements. 


POLIZZI  et  al..  Appellants,  v.  VOCOOLI, 
Respondent.  (Supreme  Court,  Appellate  Term. 
June  27,  1905.)  Appeal  from  Municipal  Court 
Borough  of  Manhattan,  Ninth  District.  Action 
by  Girolamo  Polizzi  and  another  against  Mich- 
ele  Voccoli.  From  a  judgment  for  defendant 
plaintiffs  appeal.    Affirmed.    Palmieri  &  Wechs- 


Witte  ft  Bnundfi^  vft  t^ 


ler,  for  appellants, 
spondent 

SCOTT.  P.  J.  The  plaintifEs'  sole  anthority 
was  to  sell  the  property  for  $49,000,  and  was 
strictly  limited  to  theperiod  of  SO  days  from 
September  19,  1904.  He  did  not  make  the  sale 
within  the  time  or  at  the  price.  It  Is  true 
that  he  negotiated  with  the  man  who  afterwardfi 
did  buy  at  a  less  price;  but  there  is  eTidene^ 
that,  even  before  plaintiif s  employment,  the 
owner  had  begun  ne^tiations   with  the  same 

Purchaser.    In  my  opinion  the  judgment  should 
e   affirmed,    with   coats.     Judgment   affirmed, 
with  costs. 

MacLEAN,  J.,  concurs.  DUGRO.  J^  dis- 
sents. 

POPE  T.  HBCKSCHER  et  aL  (Supreme 
Court,  Appellate  Division,  First  Depastment 
June  28,  1905.)  Action  l^  Charles  A.  Pope 
against  August  Heckscher  and  Freeman  G. 
Goffe.  C.  P.  Northrop,  for  appellant.  C 
Oakes.  for  respondent  No  opinion.  Beargn- 
ment  ordered. 

POUCHBR,  Respondent,  v.  BROESBL,  Ap- 
pellant, et  al.  (Supreme  dourt.  Appellate  i)i vi- 
sion. Third  Department.  June  29,  1905.)  Ac- 
tion by  Edgar  E.  Poacher  against  Carl  Broesel, 
impleaded.  No  opinion.  Judgment  and  order 
unanimously  affirmed,  with  costs. 

PRECHT  V.  HOWARD.  (Sdpreme  Court, 
Appellate  Division,  First  Department.  June 
16,  1905.)  Action  by  Edward  Precht,  indi- 
vidually, etc.,  against  Elizabeth  S.  Howard. 
E.  Miehling,  for  plaintiff.  L.  H.  Beers,  for 
defendant.     No  opinion.    Reargument  ordered. 

PRESTON,  Respondent,  v.  WILLICH  et 
ux..  Appellants.  (Supreme  Court,  Appellate 
Division,  Second  Department  June  29,  1905.) 
Action  by  Charles  M.  Preston,  as  receirer  of 
the  New  York  Building  Loan  Banking  Com- 
pany against  Charles  Willich  and  Helena  T.  J. 
Willich,  his  wife.    No  opinion.    Motion  denied. 

PRIMA.  Respondent,  ▼.  WISCHBRTH  et 
al..  Appellants.  (Supreme  Court,  Appellate 
Division,  Second  Department.  June  9,  19(K>.) 
Action  by  Anna  Prima,  an  infant,  by  her  guard- 
ian ad  litem,  against  Andrew  Wischerth  and 
others.    No  opimon.    Motion  denied. 

PRUYN,  Respondent,  v.  McCBEARY,  Sher- 
iff, et  al..  Appellants.  (Supreme  CJourt,  Appel- 
late Division,  Third  Department  May  23, 
1905.)  Action  by  Robert  O.  Proyn  against 
Edward  McCreary,  as  late  sherifT  of  the  county 
of  Albany,  Arthur  L.  Andrews,  the  Ecuador 
Company,  and  Charles  C.  Black,  as  receiver 
thereof, 

PER  CURIAM.  Motion  granted,  and  ques- 
tions certified  as  follows:  First  Has  the  Su- 
preme Court  jurisdiction  of  the  person  of  the 
defendant  Charles  C.  Black,  aa  receiver  of  the 
Ecuador  Company?  Second.  Has  the  Supreme 
Court  jurisdiction  of  the  subject  of  the  action? 
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FURtiBLL   T.   MBTROPOIilTAN   ST.   R. 

CO.  (Supreme  Ck>iirt.  Appellate  DiYision,  Fint 
Department  Jone  26, 1905.)  Action  by  James 
Piircell  against  the  Metropolitan  Street  Bail- 
road  Company.  No  opinion.  Motion  denied, 
on  payment  of  $10  costs. 


•QUACKBNBTJSH,  Appellant,  ▼.  MORAN, 
Respondent.  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department.  June  29,  1905.)  Ac- 
tion by  Louisa  (^uackenbush  against  John  H. 
Moran.  No  opimon.  Judgment  afElrmed,  with 
costs. 

RICE  et  al..  Respondents,  ▼.  ZINDEL,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
First  Department.  June  9,  1905.)  Action  bv 
Ignatius  Rice  and  others  against  Rose  Zindel. 
E.  S.  Clinch,  for  appellant.  E.  Bisbee,  for  re- 
spondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  with  leave  to  defendant  to  withdraw  de- 
murrer and  to  answer,  on  payment  of  costs  in 
this  court  and  in  the  court  below. 


RISLEY  v.  HARLOW  et  al.  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
May  23,  1905.)  Action  by  Adelbert  D.  Kisley 
against  Charles  H.  Harlow  and  another. 

PER  CURIAM.  Order  modified,  by  striking 
out  the  names  of  George  H.  Newhall  and  Rich- 
ard E.  Lyman  as  persons  to  be  examined; 
also  by  limiting  persons  to  be  examined,  other 
than  those  named  in  said  order,  to  those  resid- 
ing in  Rhode  Island,  and  connected  or  purport- 
ing to  have  been  connected  as  incorporators  or 
otherwise  with  the  Nautical  Preparatory 
School;  also  by  changing  the  time  for  said 
examination  from  May  1  to  6,  1905,  to  July 
5  to  12,  1905,  inclusive;  also  by  providing  that 
at  least  two  days  before  the  date  when  said 
examination  is  to  commence  plaintiff  shall  pay 
to  the  counsel  agreed  upon  by  the  defendants, 
if  any,  the  sum  of  $150,  expenses  and  counsel 
fee,  for  attending  the  execution  of  said  com- 
mission. As  so  modified,  said  order  is  affirm- 
ed,  without  costs. 

WILLIAMS,  J.,  dissents,  and  votes  for  abso- 
lute reversal  of  the  order,  upon  the  ground  (1) 
that  there  is  no  sufficient  reason  shown  in  toe 
moving  papers  why  an  order  for  an  open  com- 
mission should  be  granted  at  all,  and  (2)  upon 
the  ground  that  the  order,  as  provided  for,  is 
not  m  compliance  with  the  express  provisions 
of  the  Code  of  Civil  Procedure,  which  directs 
what  the  order  should  be.  Sections  897,  898, 
Code  Civ.  Proc. 

STOVER,  J.,  agrees  with  WILLIAMS.  J., 
upon  the  first  objection. 


ROACH,  Appellant,  v.  CITY  OP  NEW 
YORK,  Respondent.  (Supreme  Court,  Appel- 
late Division,  First  Department.  June  9, 
1905.)  Action  by  Belden  Roach  against  the 
city  of  New  York.  A.  A.  Wheat,  for  appellant 
G.  S.  Coleman,  for  respondent. 


PER  OURIAM.  Jadgm«nt  alBnned,  with 
costs,  with  leave  to  plaintiff  to  amend  on  pay* 
ment  of  costs  in  this  court  and  in  the  coort 
below. 

ROBERT  B.  MacLEA  CO.,  Respondent,  y. 
ROTH,  Appellant.  (Supreme  Court,  Appel- 
late Division,  First  Department  June  9,  1905.) 
Action  by  the  Robert  B.  MacLea  Company 
against  Ignatz  Roth.  B.  Blumenstiel,  for  ap- 
pellant iM  R.  Ck)nklin,  for  respondent.  No 
opinion.  Judgment  and  order  affirmed,  with 
costs. 


ROBERTS  T.  FRIEDMAN.  (Supreme 
Court  Appellate  Division,  First  Department 
June  16,  1905.)  Action  by  Peter  Roberts 
against  Harris  Friedman.  No  opinion.  Motion 
denied. 

ROCKLAND  LAKE  TRAP  ROCK  CO.,  Re- 
spondent v.  CENTRAL  R.  CO.  OP  NEW 
JjSRSEY,  Appellant,  et  al.  (Supreme  Court, 
Appellate  Division,  Second  Department  June 
9,  1905.)  Action  by  the  Rockland  Lake  Trap 
Rock  Company  against  the  Central  Railroad 
Company  of  New  Jersey  and  the  Cornell  Steam- 
boat Company.  No  opinion.  Judgment  and 
order  unanimously  affirmed,  with  costs. 

ROGERS  v.  CLYDE  S.  S.  CO.  (Supreme 
0>urt,  Appellate  Division,  First  Department 
June  26,  1905.)  Action  bv  Margaret  Rogers 
against  the  Clyde  Steamsnip  Company.  No 
opinion.    Motion  denied,  with  $10  costs. 

ROOSEVELT  et  al.  v.  SCHILE  et  al.  (two 
cases).  (Supreme  Court  Appellate  Division, 
First  Department.  June  23,  1905.)  Action 
by  John  E.  Roosevelt  and  another  against 
Romeo  H.  Schile  and  others.  J.  A.  Speer.  for 
plaintiffs.  E.  W.  S.  Johnston,  for  defendants 
Schile  and  others.  W.  G.  McCrea,  for  defend- 
ants Lange  and  others. 

PER  CURIAM.  Order  affirmed,  witii  $10 
costs  and  disbursements. 

LAUGHLIN,  J.,  dissents  on  his  former  opin- 
ion.    88  N.  Y.  Supp.  592. 

ROSENBERG,  Appellant  ▼.  C30HBN-LB- 
VISON  CO.,  Respondent  (Supreme  Court, 
Appellate  Term.  June,  1905.)  Appeal  from 
Municipal  CJourt  Borough  of  Manhattan,  Ninth 
District  Action  b^  Alexander  F.  Rosenberg 
against  the  Cohen-Ijevison  Company.  From  a 
Municipal  Court  judgment  in  favor  of  defend- 
ant, plaintiff  appeals.  Reversed.  J.  S.  Bern- 
stein, for  appellant  O.  Horwitz,  for  respond- 
ent 

PER  OURIAM.  Defendant  upon  its  brief 
states  that  the  sole  question  involved  in  the 
appeal  is  as  to  the  construction  of  the  terms 
of  the  contract.  An  examination  of  these 
terms  shows  quite  clearly  that  an  accounting 
was  contemplated  to  be  had  at  the  termination 
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of  the  oootnet,  when  tny  acoonnt  found  dne 
the  plaintiff  would  be  payable,  and  that  dnrinc 
the  time  of  the  contnuct  the  plaintiff  should  be 
entitled  to  draw  $20  a  week  aniinst  such  an 
amount  as  would  otherwiee  be  due*  him  at  the 
termination  of  the  contract.  The  Judgment  will 
be  reversed,  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event 


R08ENFBLD,  Respondent  ▼.  NINB)- 
TBBNTH  WARD  BANK,  Appellant  (Su- 
preme Court  Appellate  Division,  First  Depart- 
ment. June  9,  1905.)  Action  by  Amy  R.  Ro- 
senfeld  against  the  Nineteenth  Ward  Bank. 
B.  B.  Hill,  for  appellant  O.  Horwits,  for  re- 
spondent No  opinion.  Judgment  and  order 
aArmed,  with  costs. 

ROSS,  Appellant  ▼.  HEMMINOS,  Respond- 
ent (Supreme  (>>urt  Appellate  Division,  Third 
Department  May  23,  1905.)  Action  by  W. 
Perry  Ross  against  G.  H.  Hemminjp.  No  opin- 
ion. Judgment  unanimously  amrmed,  with 
costs. 

RUSSELL  V.  NATIONAL  EXHIBITION 
CO.  (Supreme  Court,  Appellate  Division,  First 
Department  June  9,  1905.)  Action  by  Frank 
Russell  against  the  National  Exhibition  Com- 
pany.    No  opinion.     Motion  denied. 

RUSSELL  7.  NEW  TORK  CENT.  &  H.  R 
R.  CO.  (Supreme  Court,  Appellate  Division, 
Third  Department  May  23,  1905.)  Action 
by  Edffar  G.  Russell  against  the  New  York 
(Jentral  ft  Hudson  River  Railroad  Company. 
No  opinion.     Motion  granted. 

SACKETT,  Respondent  v.  JOHNSON,  Ap- 
pellant (Supreme  Court  Appellate  Division, 
Fourth  Department.  May  17.  1905.)  Action 
by  Charles  C.  Sackett,  as  administrator,  etc., 
against  Grace  D.  Johnson,  as  administratrix. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

HISCOCK,  J.,  dissents  on  the  ground  that 
it  was  against  the  weight  of  the  evidence  to 
hold  that  Clinton  Watkins  indorsed  the  note 
in  suit  for  the  accommodation  of  Omer  (3ase, 
and,  this  being  so,  it  was  incompetent  and  im- 
proper to  admit  the  evidence  of  Omer  Case 
with  reference  to  payments  made  by  said  Wat- 
kins. 

STOVER,  J.,  not  voting. 


SAUL  7.  SWARTS  et  al.  (Supreme  Court, 
Appellate  Division,  First  Department  June 
26,  1905.)  Action  by  Lester  J.  Saul  against 
Henriette  Swarts  and  others.  No  opinion. 
Appeal  dismissed,  without  costa. 

SCANLON  V.  KNIGHT  et  al.  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
May  23,  1905.)  In  the  matter  of  the  applica- 
tion of  Mary  v.  Scanlon  to  continue  certiorari 


Brastns   CL   Kntfit    and 


proceedings   against 
others. 

PB;R  CURIAM.  Decision  of  motion  held 
until  the  6th  day  of  July,  1905,  to  enable  said 
Mary  V.  Scanlon,  if  she  shall  be  so  adrised. 
to  apply  to  the  Surrogate's  Court  for  farther 
letters  of  administration,  and  to  present  addi- 
tional proof  of  her  authority  to  jprosecnts  said 
proceedings,  if  leave  so  to  do  is  given. 


SCHENKEL,  Appellant  ▼.  LI8CHINSKT, 
Respondent  (Supreme  Court  Appellate  Term, 
June  22,  1905.)  Aiq;>eal  from  Municipal  Ourt 
Borough  of  Manhattan^  Fifth  District  Action 
by  Jacob  Schenkel  agauist  Hochem  Lischinsky. 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals. Affirmed.  Schleimer  &  Sdileimer,  for 
appellant     Samuel  Hellinger,  for  respondent 

PER  CURIAM.  The  pleadings  were  oral. 
The  plaintiff  complaining  alleged  conversion. 
The  defendant  answering,  denied  raierally. 
The  issue  thus  made  was  tried,  and  judgment 
rendered  for  the  defendant  As  there  was  no 
evidence  of  conyersion,  the  Judgment  will  be 
affirmed,  with  costs.  The  issue  was  not  as  In 
Weinberg  v.  Greenberger  (Sup.)  93  N.  Y.  Supp. 
530;    hence  the  result  is  unlike. 


firmed,  with  costs. 


Judgment  af- 


SCHLAFFER,  Respondent  ▼.  INDEPEND- 
ENT RADOM  AID  ASS'N,  Appellant  (Su- 
preme Court  Appellate  Term,  June  22,  1905.) 
Appeal  from  Municipal  Court,  Borough  of  Man- 
hattan. Fourth  District  Action  by  Samuel 
Schlaffer  against  the  Independent  Radom  Aid 
Association.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.  Reversed.  Engel. 
Engel  &  Oppenheimer,  for  appellant  Schlei- 
mer &  Schleimer,  for  respondent 

PER  CURIAM.  What  was  required  to  con- 
stitute a  person  de  jure  president  of  the  de- 
fendant the  evidence  does  not  disclose,  and  so 
it  is  not  possible  to  say  that  Diamond  was  the 
de  jure  president  Some  mention  is  made  of  an 
election  Dy  majority  vote  and  an  ability  to  read 
and  write.  If  these  were  the  requirements, 
there  is  no  evidence  that  Diamond  possessed 
the  latter.  That  Diamond  was  not  de  facto 
president  the  evidence  seems  to  show.  As  the 
plaintiff  relied  upon  Diamond's  authority  as 
president  to  bind  the  defendant  there  will  be  a 
reversal  of  the  judgment,  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  the 
event 


SCHLBSINOER  v.  BELL  et  aL  (Supreme 
Court  Appellate  Division,  First  Department 
June  10.  1905.)  Action  by  Leo  Schlesinger 
against  James  M.  Bell  and  others.  No  opinion. 
Motion  denied,  without  costs. 

SCHLESINGER,  Respondent  ▼.  BELIj,  2.p- 
pellant,  et  al.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  June  23,  1905.) 
Action  by  Leo  Schlesineer,  as  receiver,  against 
James  M.  Bell,  impleaded.    B.  T.  Greene,  for 
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appenanl  01  BL  Thorn,  for  reipondent  No 
opinioiL  Order  affirmed,  with  |10  costs  and 
disbnrsements. 

SGHLESINGBR,  Appellant,  y.  BELL  et  al., 
Reepondenta.  (Supreme  Goart,  Appellate  Di- 
vision, First  Department.  June  23,  1905.) 
Action  by  Leo  S<»Iesinser,  as  receiver,  against 
James  M.  Bell  and  othenk  Mr.  Glaae,  for  ap- 
pellant No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements. 

SOHLESINGBR  v.  KEATING.  (Supreme 
Court,  Appellate  Division,  First  Department 
June  16,  1903.y  Action  by  Leo  Schlesinger 
against  Hugh  Keating.  No  opinion.  Motion 
denied,  on  payment  of  |10  costs. 

SOHLESINGEB  v.  WISE.  (Supreme  Court, 
Appellate  Division,  First  Department  June 
16,  1905.)  Action  by  Leo  Schlesinger  against 
Benjamin  S.  Wise.  No  opinion.  Appeal  dis- 
missed, with  |10  oostB. 

SCHLESINGER  v.  WISE  et  al.  (Supreme 
Court,  Appellate  Division,  First  Department. 
June  16,  1905.)  Action  by  Leo  Schlesineer 
against  Benjamin  S.  Wise  and  another.  No 
opinioa    Appeal  dismissed,  with  $10  costs. 

SCHNEIDER,  Respondent,  V.  SCHNEI- 
DER, Appellant  (Supreme  Court,  Appellate 
Division,  First  Department  June  9,  1905^ 
Action  by  John  Schneider  against  Elizabeth  M. 
Schneider.  A.  B.  Sander,  for  appellant.  H. 
A.  Heydt,  for  respondent  No  opinion.  Order 
affirmed,  with  $10  costs  and  disbursements. 

•  SCHWALBB,  Respondent,  v.  SCHWALBE, 

Appellant  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  June  23,  1905.)  Ac- 
tion by  Rebecca  Schwalbe  against  Morris 
Schwalbe.  M.  Feltenstein,  for  appellant  A. 
H.  Sarasohn,  for  respondent  No  opinion. 
Judgment  affirmed,  with  costs. 


SCHWAMAN,  Appellant,  v.  TRUAX  et  al., 
Respondents.  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department  May  23,  1905.)  Ac- 
tion by  Florence  B.  Schwamau  against  Edgar 
I.  Truax  and  Bertha  E.  De  Land.  No  opinion. 
Order  affirmed,  with  $10  costs  and  disburse- 
menU.    See  78  N.  Y.  Supp.  374. 

SCOTT,  Respondent,  v.  SPENCER  et  al., 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  June  2^,  1905.)  Ac- 
tion by  Alexander  J.  Scott  as  administrator, 
etc.,  of  Joseph  J.  Scott,  deceased,  against  Nina 
Spencer  and  Alvan  R.  Johnson,  impleaded 
with  others. 

PER  CURIAM.  Interlocutory  judgment  af- 
firmed, with  costs. 

HOOKER,  J.,  not  voting. 


SERVISS,  Respondent,  t.  INTERNATION- 
AL PAPER  CO.,  Appellant  (Supreme  Court 
Aroellate  Division,  Fourth  Department  May 
17,  1905.)  Action  by  Jacob  Serviss  against 
the  International  Paper  Company. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

STOVER,  J.,  not  voting. 

SIVER,  Respondent  v.  SNTDER,  Appel- 
lant. (Supreme  Court  Appellate  Division, 
Third  Department  June  ^,  1905.)  Action- 
by  James  H.  Siver  against  William  Snyder. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CHASE,  J.,  dissents. 

In  re  SINGER'S  ESTATE.  (Supreme  Court 
Appellate  Division,  First  Department  June  9, 
19()5.)  In  the  matter  of  Isaac  A.  Singer,  de- 
ceased. No  opinion.  Order  affirmed,  without 
costs. 

SMYTH,  Respondent,  v.  LIPPB  et  al^.  Ap- 

yellauts.  (Supreme  Court,  Appellate  Term, 
une  26,  1905.)  Appeal  from  CII7  Court  of 
New  York,  Special  Term.  Action  by  Neptune- 
B.  Smyth  against  Herman  F.  Lippe  and  an- 
other. From  an  order  of  the  City  Court  de- 
fendants appeal.  Affirmed.  O'Brien  &  Lippe, 
for  appellants.  Moen  &  Kilbreth,  for  respond- 
ent. 

PER  CURIAM.  The  notice  of  motion  states 
specifically  that  the  order  vacating  is  desired 
'x)n  the  ground  that  it  appears  upon  the  face 
of  said  order  that  the  justice  had  no  jurisdic- 
tion to  grant  the  same."  It  may  be  that  th& 
i'ustice  had  not  jurisdiction  to  grant  the  order, 
lut  that  he  had  not  does  not  appear  upon  the 
face  of  the  order.  As  the  third  party  does  not 
appear  to  object  to  the  jurisdiction,  and  it 
does  appear  that  the  justice  required  notice 
of  the  proceedings  to  be  given  to  the  judgment 
debtor,  no  inquiry  beyond  that  necessitated  by 
the  ground  of  the  motion  has  been  made.  Or- 
der affirmed,  with  $10  costs  and  disbursements. 

SNYDER,  Respondent  v.  SNYDER.  Appel- 
lant (Supreme  Court,  Appellate  Division, 
Third  Department  June  29,  1905.)  Action  by 
Joseph  Snyder  against  Charles  M.  Snyder. 
No  opinion.  Judgment  and  order  affirmed, 
with  costs. 

SPINBLLA,  Respondent  v.  NEW  YORK 
CITY  RY.  CO.,  Appellant  (Supreme  Court,. 
Appellate  Term.  June  26,  1905.)  Appeal  from 
Afunicipal  Court  Borough  of  Manhattan, 
Fourth  District  Action  by  Pietro  Spinella 
against  the  New  York  City  Railway  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Reversed  conditionally.  William  E. 
Weaver,  for  appellant  Rosario  Maggio,  for 
respondent 

PER  CURIAM.  Judgment  reversed,  and 
new  trial  granted,  with  costs  to  appellant  to 
abide  the  event;  unless  the  plaintiff  stipulates 
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to  reduce  the  amouflt  of  the  Judgment  to  the 
Bnin  of  $300  and  appropriate  costs  in  the  court 
below,  in  which  event  the  judgment,  as  so  modi- 
fied, will  be  affirmed,  without  costs  to  either 
party  of  this  appeal. 

MacLBAN.  J.  (dissenting).  In  view  of  the 
divergence  of  the  testimony  of  the  plaintiff  and 
that  of  his  witnesses,  and  of  his  sworn  state- 
ment in  his  particulars  and  upon  the  stand, 
relative  to  the  number  of  the  car  and  the  em- 
ployes in  charge,  as  well  as  for  excessive  dam- 
ages, the  judgment  rendered  herein  in  favor 
of  the  plaintiff  should,  in  the  interest  of  Justice 
and  in  keeping  with  the  remarks  of  the  coux 
in  Streicher  v.  Third  Ave.  R.  R.  Co.,  39  App. 
Div.  658,  57  N.  Y,  Supp.  716.  be  set  aside,  and 
a  new  trial  ordered.  Judgment  reversed  and 
new  trial  ordered,  with  costs  to  the  appellant 
to  abide  the  event 

STAPB,  Appellant,  v.  DANIHY,  Respond- 
ent. (Supreme  Court,  Appellate  Division, 
Fourth  Department  May  23.  1905.)  Action 
by  Edward  J.  Stape  against  Maurice  F.  Dan- 
Ihy,  as  executor,  etc.  No  opinion.  Judgment 
affirmed,  with  costs. 

STEPHENS,  Respondent,  v.  KAISER,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Fourth  Department  May  23.  1905.)  Action 
by  Amelia  W.  Stephens  against  Joseph  H. 
Kaiser. 

PER  CURIAM.     Order  affirmed,  with  $10 
costs  and  disbursements. 
STOVER,  J.,  not  voting. 

STRINGER,  AppeJlant,  v.  CHAMPLAIN 
BRICK  CO.  OF  MECHANICVILLE,  Re- 
apoudent.  (Supreme  Court,  Appellate  Division, 
Third  Department.  May  23.  1905.)  Action  bv 
William  Stringer  against  the  Champlain  Brick 
Company  of  Mechanicville. 

PER  CURIAM.  Order  affirmed,  with  $10 
costs  and  disbursements. 

CHASE,  J.,  dissenting. 

STUMP,  Respondent,  v.  BUTTERFIELD, 
Appellant  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  June  9,  1905.)  Ac- 
tion by  Herman  Stump  against  Julia  L.  But- 
terfield,  as  executrix,  etc.  No  opinion.  Judg- 
ment and  order  unanimously  affirmed,  witn 
costs.  - 

In  re  SULLESTAD'S  WILL.  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
May  23,  1905.)  In  the  matter  of  the  probate 
of  the  will  of  Caroline  Sullestad,  deceased. 

PER  CURIAM.  Motion  to  dismiss  appeal 
granted,  unless  the  appellant,  within  60  days 
from  the  date  of  service  of  a  copy  of  the  order 
entered  hereon,  together  with  notice  of  entry 
thereof,  file  and  serve  the  printed  papers  on 
appeal  as  required  by  rule  41,  and  perfect  the 
appeal  herein  by  serving  notices  thereof  on 
Amelia  Larson,  Christina  Johnson,  and  Karl 
Lind,  respondents  and  next  of  kin,  as  provided 


upon  the  settlement' of  the  ord«r  herelii*  Imve 
to  so  perfect  which  aaid  appeal  beinc  hereby 
granted.  The  form  of  the  order  and  the  man- 
ner and  time  of  making  such  service,  to  be  set- 
tled by  and  before  Mr.  Justice  McLBNNAX  <» 
two  days*  notieew 

SUNDHEIMER,  Respondent,  r.  CITY  OP 
NEW  YORK.  Appellant.  (Supreme  Conrt,  Ap- 
pellate Division.  First  Department.  Jane  9, 
1905.)  Action  by  Henry  Sundheimer  aninst 
the  city  of  New  York.  T.  Farley,  for  appelant 
A.  Van  Wyck,  for  respondent  No  opinioa 
Order  affirmed,  with  $10  costa  aud  disburse- 
ments.   See  79  N.  Y.  Supp.  278. 

SUNDHEIMER  v.  CITY  OF  NEW  YORK 
(Supreme  Court,  Anpellate  Division.  First  De- 
partment. June  26^  1905.)  Action  by  Henry 
Sundheimer  against  the  city  of  New  York. 
No  opinion.  Motion  granted.  Question  oerti* 
fied  as  in  memorandum  per  curiam. 

TANSLBY,  Respondent  ▼.  HIGGINS  et  aL, 
Appellants.  (Supreme  Court,  Appellate  Term. 
June  26,  1905.)  Appeal  from  Munidpal  Court, 
Borough  of  Manhattan,  Thirteenth  District. 
Action  by  Charles  W.  Tansley  against  William 
A.  Higgins  and  another.  From  a  judgment  in 
favor  of  plaintiff,  defendants  appeal.  Revers- 
ed. A.  T.  Stoutenbur^o,  for  appellants.  Isi- 
dore Hershfield,  for  respondent. 

PER  CURIAM.  The  case  for  the  plaintiff 
is  no  stronger  than  that  which  was  considered 
upon  the  former  appeal.  88  N.  Y.  Supp.  1005. 
As  the  judgment  then  was  clearly  against  the 
evidence,  so  is  the  verdict  and  judgment  now. 
The  same  considerations  which  called  for  the 
reversal  of  the  former  judgment  equally  call 
for  a  reversal  of  this  judgment.  Judgment 
reversed,  and  new  trial  granted,  with  costs  to 
appellants  to  abide  the  event 

TAYLOR,  Respondent,  t.  TAYLOR  Appel- 
lant. (Supreme  0>urt  Appellate  Division, 
Fourth  Department.  M:ay  17,  1905.)  Action 
by  Fred  A.  Taylor,  as  administrator,  etc, 
against  George  Taylor. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

STOVER,  J.,  not  voting; 

In  re  TAYLOR'S  ESTATE.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
May  2^,  1905.)  In  the  matter  of  the  disposi- 
tion of  real  property  of  Henry  Taylor,  deceased, 
for  the  payment  of  debts  and  funeral  expenses. 

PER  CURIAM.  Decree  modified  in  accord- 
ance with  the  holding  of  this  court,  and.  as 
modified,  affirmed,  with  costs.  Held,  that  the 
agreement  of  June  29,  1885,  bound  the  repre- 
sentatives of  Henry  Tavlor,  deceased;  that  a 
sale  of  *40  acres  to  pay  debts  will  be  a  sale  for 
the  use  of  the  said  Henry  Taylor's  represen- 
tatives, and  upon  such  sale  Dwight  A.  Tajlor 
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Is  entitled  to  the  payment  of  the  lom  of  $819.- 
69;  that  upon  such  sale  said  sum  of  $849.69 
is  an  equitable  lien  upon  said  40  acres,  and 
should  haye  priority  of  payment  over  all  other 
claims.  The  form  of  the  order  to  be  settled  by 
and  before  Mr.  Justice  WILLIAMS  on  two 
days*  notice. 

McLBNNAN,  P.  J.,  and  HISCOGK,  J.,  vote 
for  affirmance  of  the  decree  without  modifica- 
tion. , 

In  re  TBFFT'S  WILL.  (Supreme  Court, 
Appellate  Division,  Third  'Department.  June 
29,  1905.)  In  the  matter  of  the  probate  of  the 
last  will  and  testament  of  Mehssa  J.  Tefft, 
deceased.  No  opinion.  Decree  unanimously 
affirmed,  with  costs. 


THANEY.  AppelUnt,  v.  A.  FRIEDBBIGHS 
A  SONS  CO..  Respondent.  (Supreme  Court, 
Appellate  Division,  Fourth  Department  May 
23,  1905.)  Action  by  Peter  Thaney,  as  ad- 
ministrator, etc.,  ai^ainst  A.  Friederichs  &  Sons 
Company. 

PBB  (JURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

HISCOCK,  J.,  dissents,  on  the  ground  that 
defendant's  negligence  and  plaintiff's  freedom 
from  contributory  negligence  were  questions  of 
fact,  which  should  have  been  submitted  to  the 
jury.    See  89  N.  Y.  Supp.  787. 


THOMPSON,  Respondent^  ▼.  BHIB  B.  CO., 
Appellant.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department.  May  23,  1905.) 
Action  by  James  S.  Thompson  against  the  Erie 
Railroad  Company. 

PER  CURIAM.  Order  affirmed,  with  |10 
costs  and  disbursements.  See  89  N.  Y.  Supp. 
92. 

McLENNAN,  P.  J.,  dissents.  mSCOCK, 
J.»  not  voting. 

In  re  TOMNEY.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department.  May  17. 
1905.)  In  the  matter  of  assignment  of  Michael 
O.  Tomney  for  the  benefit  of  his  creditors. 

PER  CURIAM.  Order,  in  so  far  as  appealed 
from,  affirmed,  with  $10  costs  and  dkburse- 
ments. 

8TOVBR,  J.,  not  voting. 


TUDOR  T.  BBNBR.     (Supreme  CJourt,  Ad- 

?ellate  Division,  First  Department.  June  23, 
905.)  Action  by  William  Tudor  against  Wil- 
liam M.  Ebner.  Ko  opinion.  Motion  to  re- 
settle denied. 


TUDOR  V.  EBNER.  (Supreme  Court,  Ap* 
pellate  Division,  First  Department.  June  23, 
1905.)  Action  by  William  Tudor  against  Wil- 
liam M.  Ebner.  No  opinion.  Motion  for  leave 
to  go  to  Court  of  Appeals  granted. 


TURCK,  Respondent,  r.  ROBINSON.  Appel- 
lant. (Supreme  Oourt,  Appellate  Division, 
Fourth  Department  May  17,  1905.)  Action 
by  John  Turck  against  Rachael  Robinson. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

WILLIAMS  and  STOVER,  JJ.,  dissent 

In  re  TWBEDIB  TRADING  CO.  (Supreme 
Court,  Appellate  Division,  First  Department 
June  23,  1905.)  In  the  matter  of  the  Tweedie 
Trading  Company.  No  opinion.  Motion  grant- 
ed, so  far  as  to  dismiss  appeal,  with  |10  costs. 

TYLER  V.  JABGBR.  (Supreme  Court,  Ap- 
pellate  Division,  B^rst  Department  June  16» 
1905.)  Action  by  Charles  R,  Tyler  against 
Charles  H.  Jaeger.  No  opinion.  Motion  denied, 
with  $10  costs. 

UHLMAN,  Respondent,  v.  EMPIRE  LIFE 
INS.  CO..  Appellant  (Supreme  Court  Appel- 
late Division,  First  Department.  June  9, 
1906.)  Action  by  Caroline  Uhlman  against  the 
Empire  Life  Insurance  0>mpany.  C.  Blandy, 
for  appellant  W.  L.  Cannon,  for  respondent. 
No  opinion.  Determination  affirmed,  with 
costs. 

In  re  UTICA  &  M.  V.  R.  CO.  et  al.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment. May  23.  1905^  In  the  matter  of 
the  application  of  the  Utica  &  Mohawk  Val- 
ley Railroad  Company.  No  opinion.  Order 
affirmed,  with  costs. 

VAN  SCHAICK,  Appellant,  v.  CXX)PBR  et 
al..  Respondents.  (Supreme  Court,  Appellate 
Division,  Third  Department  June  29,  1905.) 
Action  by  Willis  Van  Schaick  against  Libbie 
Cooper  and  others.  No  opinion.  Judgment 
unanimously  affirmed,  with  costs. 

VAN  VEGHTEN  v.  HUDSON  RIVER 
POWER  TRANSMISSION  CO.  (Supreme 
Court,  Appellate  Division,  Third  Department. 
May  23,  1905.)  Action  by  Jennie  H.  Van 
Veghten  against  the  Hudson  River  Power 
Transmission  Company.  No  opinion.  Motion 
denied. 

VBNMAN,  Respondent,  t.  CHIODO.  Appel- 
lant. (Supreme  Court  Appellate  Division, 
Fourth  Department.  May  23.  1905.)  Action 
by  John  Venman  against  Joe  Chiodo.  No  opin- 
ion.   Judgment  and  order  affirmed,  with  costs. 

VOLKOMMER,  Appellant  v.  DIKE,  Sher- 
iff, Respondent  (Supreme  Court  Appellate 
Division,  Second  Department  June  9.  1906.) 
Action  by  Joseph  Volkommer  against  Norman 
S.  Dike,  as  sheriff  of  the  county  of  Kings.  No 
opinion.  Judgment  in  so  far  as  appealed  from, 
affirmed,  with  costs. 

In  re  WALKER.  (Supreme  Court.  Appel- 
late Division.  Fourth  Department.  May  23, 
1905.)     In  the  matter  of  the  application  of 
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Sampson  Walker  for  the  appointment  of  a 
committee,  etc.,  of  Mary  Walker,  an  alleged 
incompetent. 

PBR  CURIAM.  Order  afBrmed,  with  |10 
costs  and  disbursements. 

Mclennan,  p.  J.,  and  stover,  J.,  dis- 
tent. 


In  re  WALLACE.  (Supreme  Court,  Appel- 
late Division,  First  Department  June  0, 
1905.)  In  the  matter  of  Patrick  Wallace.  No 
opinion.  Order  aJSirmed,  with  $10  costs  and 
disbursements. 

In  re  WALL'S  ESTATE.  (Supreme  Court, 
Appellate  Division,  First  Department.  June 
23,  1905.)  In  the  matter  of  Jacob  Wall's  Es- 
tate. 

PER  CURIAM.    Order  affirmed,  with  costs. 

INGRAHAM,  X,  dissents. 

In  re  WARD.  (Supreme  Court,  Appellate 
Division,  First  Department  June  16,  1905.) 
In  the  matter  of  Maurice  T.  Ward.  No  opin- 
ion. Motion  granted.  Time  extended  to  De- 
cember 1.  1905.        

WARD  et  al..  Appellants,  t.  SMITH  et  al., 
Respondents.  (Supreme  Court,  Appellate  Di- 
vision, First  Departntent  June  9,  1905.)  Ac- 
tion by  Joseph  Ward,  Jr..  and  others  against 
William  E.  R.  8mi(h  and  others.  E.  W.  S. 
Johnston^  for  appellants.  B.  A.  Freshman,  for 
respondents.  No  opinion.  Appeal  dismissed, 
with  costs. 

WARREN  v.  PARKHURST  et  al.  (Su- 
preme Court  Appellate  Division,  Third  De- 
partment. May  2&,  1905J  Action  by  John  C. 
Warren  against  Edward  S.  Parkhurst  and  oth- 
ers. 

PER  CURIAM.  Motion  granted  and  ques- 
tions certified  as  follows:  First  Does  the 
complaint  state  facts  sufficient  to  constitute  a 
cause  of  action?  Second.  Are  causes  of  action 
improperly  united  in  the  complaint  for  the  rea- 
sons stated  in  defendants'  demurrer? 

WARTH,  Respondent,  v.  KASTRINER  et 
al.,  Appellants.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department  June  Z9,  1905.) 
Action  by  Apollonia  Warth  against  Jacob  Kas- 
triner  and  Charles  Eisenman. 

PER  CURIAM.  Order,  in  so  far  as  appeal- 
ed from,  reversed,  with  $10  costs  and  disburse- 
ments, on  the  authority  of  Warth  v.  Kastriner, 
87  App.  Div.  612,  83  N.  Y.  Supp.  1118. 

JENKS,  J.,  not  voting. 

WATERMAN  v.  LEHIGH  VALLEY  R. 
CO.  (Supreme  Court,  Appellate  Division, 
Third  Department  May  23,  1905.)  Action  by 
Albert  Waterman  against  the  Lehigh  Valley 
Railroad  Company.  No  opinion.  •  Motion  de- 
nied. 

WEBER,  Respondent,  v.  BWING  PUB.  CO., 
Appellant     (Supreme   Court,   Appellate   Divi- 


sion, First  Department  June  16,  1906.)  Ac- 
tion by  Walter  Weber  against  the  Ehving  Pub- 
lishing Company.  I.  N.  Williams,  for  appel- 
lant B.  B.  Paskuss,  for  respondent  No 
opinion.  Order  affirmed,  with  $10  coats  and  dis- 
bursements. 


WELLE,  Respondent,  t.  CELLULOID  CO.. 
Appellant  (Supreme  Court  Appellate  Divi- 
sion, First  DtfMirtment  June  23,  1903.)  Ac^ 
tion  by  Bernhard  Welle  against  the  Celln- 
loid  Company.  J.  Larocque,  for  appellant 
S.  C.  Baldwin,  for  respondent 

PER  CURIAM.  Judgment  afllrmed,  with 
costs. 

Mclaughlin  and  LAUGHLIN,  JJ.,  dis- 
sent 

WELLS,  Appellant,  v.  GLENS  FALLS 
INS.  CO.,  Respondent  (Supreme  Court,  Ap- 
pellate Division,  Third  Department.  June  29. 
1905.)  Action  by  (George  Wells  against  the 
Glens  Falls  Insurance  Company.  No  opinion. 
Judgment  unanimously  affirmed,  with  costSL 

WENDELL  V.  WENDELL.  (Supreme 
Court,  Appellate  Division,  First  Department 
June  26.  1905.)  Action  by  Frank  L.  Wendell 
against  Clara  M.  Wendell.  No  opinion.  Mo- 
tion denied,  on  conditions  stated  m  memoran- 
dum;  otherwise,  granted. 

WESTENDORF  et  al..  Respondents,  ▼.  DIN- 
NINY  et  al.,  Appellants.    (Supreme  Oiort,  Ap- 

Jellate  Division,  First  Department  June  9. 
905.)  Action  mr  Theo.  Westendorf  and  others 
against  Ferral  C.  Dinnlny  and  others.  J.  M. 
Steams,  for  appellants.  H.  H.  Whitman,  for 
respondents.    No 'opinion.    Order  affirmed,  with 

tlO  costs  and  disbursements.     See  92    N.   Y. 
lupp.  85a  

W.  B.  TILLOTSON  MFG.  CO,  v.  MAIN- 
STER.  (Supreme  Court,  Appellate  Division. 
First  Department  June  16,  1905.)  Action  by 
W.  B.  Tillotson  Manufacturing  Company 
against  Leoi)old  Mainster.  No  opinion.  Mo- 
tion denied,  with  $10  costs. 

WHITNEY,  Appellant  v.  CAMERON,  Re- 
spondent (Supreme  Ck>urt  Appellate  Division, 
First  Department  June  9,  1905.)  Action  by 
Fred  C.  Whitney  against  Grace  C^ameron.  M. 
Meyer,  for  appellant  J.  Marx,  for  respond- 
ent NO  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements. 

WINTHROP,  Appellant,  v.  BALLEN- 
ZWEIG,  Respondent  (Supreme  Court  Appel- 
late Term.  June  22,  1905.)  Appeal  from  Mu- 
nicipal Court,  Borough  of  Manhattan,  Fourth 
District  Action  by  Egerton  L.  Winthrop 
against  Max  Ballenzweig.  From  a  judgment 
for  defendant  plaintiff  appeals.  Reversed.  Jay 
&  Candler,  for  appellant. 

PER  CURIAM.  The  learned  Justice  aeems 
to  have  thought  that  this  was  an  action  to  re- 
cover the  amount  of  unpaid  taxes.  In  fact  it 
was  a  proceeding  to  dispossess  for  nonpayment 
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^t  taxes.  There  wm  no  adequate  proof  of  the 
tenant's  assertion  that  he  had  been  authorized 
to  spend  something  for  repairs  and  offset  it 
against  the  taxes;  bat,  even  if  that  claim  had 
been  allowed,  his  expenditures  did  not  equal  the 
taxes,  and  the  landlord's  right  to  a  final  order 
was  established.  There  was  nothing  to  submit 
to  the  jury.  The  so-called  judgment  must  be 
reversed,  with  costs  to  the  appellant,  and  the 
cause  remitted  to  tiie  Municipal  Court  for  tri- 
al and  disposition  as  a  summary  proceeding. 

WICKS,  Jr.,  Respondent,  v.  LONDON  ft 
LANCASHIRE  FIRE  INS.  CO.,  Appellant. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment February,  1905.)  Action  by  Jacob 
Wicks,  Jr.,  against  the  London  &  Lancashire 
Fire  Insurance  Company.  No  opinion.  Judg- 
ment affirmed,  with  coste.  Opinion*  by  IN- 
ORAHAM,  J. 

WICKS,  Jr^  Appellant,  Y.  LONDON  ft  LAN- 
CASHIRE FIRE  INS.  CO.,  Respondent  (Su- 
preme Court  Appellate  Division,  First  Depart- 
ment February,  1905.)  Action  by  Jacob  Wicks, 
Jr.,  against  the  London  ft  Lancashire  Fire  In- 
surance Company.  No  opinion.  Judgment  or- 
dered for  plaintiff  as  directed  in  opinion,  with 
costs.    Opinion*  by  INGRAHAM,  J. 

WITT,  Respondent  t.  FBUCHTWANOER, 

Appellant.  (Supreme  Court,  Appellate  Division, 
First  Department.  June  9,  1905.)  Action  by 
Katharina  Witt  against  Rosina  Feuohtwanger. 
Im  M.  Isaacs,  for  appellant.  J.  Marks,  for  re- 
spondent No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements. 


WITZIGMAN  v.  CARSON.  (Supreme  Court 
Appellate  Division,  Fourth  Department.  May 
17,  1005.)  Action  by  Elizabeth  Witzigman 
against  John  W.  Carson,  as  administrator.  No 
opinion.  Appeal  dismissed,  on  stipulation,  with- 
out costs. 

WOLLOWITZ,  Respondent,  V.  NEW  YORE 
CITY  RY.  CO.,  Appellant  (Supreme  Court 
Appellate  Term.  May  23,  190o.)  Appeal  from 
Municipal  Court,  Borough  of  Manhattan,  Fifth 
District.  Action  by  Louis  Wollowitz,  an  infant, 
against  the  New  York  City  Railway  Company. 
From  a  judgment  in  favor  of  plaintiff,  defend- 
ant appeals.  Affirmed.  William  E.  Weaver,  for 
appellant  Felten stein  &  Rosenstein,  for  re- 
spondent 

PER  CURIAM.  No  attempt  was  made  on  the 
trial  to  contradict  the  plaintiff's  witnesses.  The 
trial  judge,  from  the  evidence  before  him,  had 


•Opinion  withheld  by  court 


a  right  to  find  the  defendant  negligent  and  the 
Infant  not  negligent.  The  judgment  appealed 
from  is  affirmed,  with  costs. 


WOOLP  7.  SCTHAEFFER.  (Supreme  Court, 
Appellate  Division,  First  Department.  June  9, 
19050  Action  by  James  A.  Woolf  against  Ber- 
tha L.  Schaeffer.  No  opinion*  Motion  denied, 
with  1^10  costs. 


WORDEIN,  Respondent,  r.  BENTLEY,  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
Fourth  Department.  May  17,  190o.)  Action 
by  Arthur  Worden  against  Clarence  D.  Bent* 
ley. 

PER  CURIAM.  Motion  to  dismiss  appeal 
granted,  unless  within  80  days  after  service  of 
a  copy  of  this  order,  together  with  notice  of  en- 
try thereof,  the  appellant  serves  and  files  the 
printed  papers  on  appeal,  and  perfects  his  ap- 
peal by  serving  notice  thereof  upon  the  clerk  of 
the  county  of  Ontario,  leave  to  serve  which  said 
notice,  as  of  the  date  of  service  upon  the  attor- 
ney for  the  respondent,  is  hereby  granted,  pur- 
suant to  the  stipulation  of  respondent's  attor- 
ney made  in  open  court  Upon  compliance  with 
the  provisions  hereof,  said  motion  is  denied. 

W.  &  J.  SLOANE  V.  TIFFANY.  (Supreme 
Court  Appellate  Division,  First  Department 
June  9,  1905.)  Action  by  W.  &  J.  Sloane 
against  Burnett  Y.  Tiffany.  No  opinion.  Mo- 
tion denied,  with  $10  costs. 

YANNUZZI  7.  GRAPE.  (Siipreme  Cteurt, 
Appellate  Division,  First  Department  June  9, 
1905.)  Action  by  Pasquale  Yannuzzi  against 
James  E.  Grape.  No  opinion.  Motion  denied, 
with  $10  costs. 

ZIKA.  Respondent,  v.  WELLS,  FARGO  & 
CO.,  Appellant.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  June  9,  1905.)  Ac- 
tion by  Teresie  Zika,  as  administratrix,  against 
Wells.  Fargo  &  Co.  E.  L.  Richards,  Jr.,  for 
appellant.     E.  S.  Merrill,  for  respondent. 

PER  CURIAM.  Judgment  and  order  revers- 
ed, and  new  trial  ordered,  ci)sts  to  appellant  to 
abide  event,  unless  plaintiff  stipulates  to  reduce 
judgment  as  entered  to  $2,6i9.41,  in  which 
event,  judgment  as  so  modinea  and  order  affirm- 
ed, without  costs. 

ZIPKES,  Respondent,  v.  METROPOLITAN 
ST.  R.  CO.,  Appellant  (Supreme  Court,  Ap- 
pellate Division,  First  Department  June  16, 
1905.)  Action  by  Fanny  Zipkes  against  the 
Metropolitan  Street  Railroad  Company.  B.  H. 
Ames,  for  appellant.  H.  Flugelman.  for  re- 
spondent No  opinion.  Judgment  and  order 
■affirmed*  with  costs. 


End  of  Cases  in  Vol.  94. 
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ABANDONMENT. 

See  "Insnrance/'  |  8. 

ABATEMENT  AND   REVIVAL 

Jadgment  as  bar  to  another  action,  see  "Judg- 
ment," $  6. 

Right  of  action  by  or  against  personal  repre- 
sentative, see  Executors  and  Administra- 
tors," I  8. 

ABETTORS. 

Criminal  responsibility,   see   "Criminal  Law," 

ABSENCE 

Creating  presumption  of  death,  see  "Death,"  1 1. 

ABSTRACTS. 

Of  claims  against  town,  see  "Towns,"  |  1. 

ABUTTING  OWNERS. 

Assessments  for  expenses  of  public  improve- 
ments, see  "Municipal  Corporations,"  §  3. 

Oompensation  for  takine  of  or  injury  to  lands 
or  easements  for  public  use,  see  "Ekninent 
Domain,"  S  1. 

Rights  in  highways  in  general,  see  "High- 
ways," §  1. 

Rights  in  streets  in  cities,  see  "Municipal  Cor- 
porations," S  4. 

ACCEPTANCE. 

Of  amended  by-laws  of  beneficial  association, 

see  "Insurance,"  S  0. 
Of  offer  or  proposal,  see  "Contracts,"  |  1. 

ACCIDENT  INSURANCE. 

See  "Insurance,"  S  6. 

ACCOMMODATION  PAPER. 

See  "Bills  and  Notes." 

ACCOMPLICES. 


Criminal   responsibility,   see 
§1.. 


"Criminal   Law," 


ACCORD  AND  SATISFACTION. 

See  "Payment" 

Evidence  held  insufficient  to  show  an  accord 
and  satisfaction. — Schermerhorn  v.  Gardenier 
(Sup.)  253. 

In  an  action  on  a  note,  the  question  of  the 
weight  of  evidence  as  to  the  respective  obliga- 
tions of  the  oarties  and  of  their  adjustment  and 
satisfaction  neld  one  for  the  jury. — McCormick 
V.  Shea  (Sup.)  485. 

The  acceptance  by  a  creditor  of  a  check  held 
to  constitute  an  accord  and  satisfaction. — Kelly 
V.  BuUock  (Sup.)  517. 

*A  creditor,  accepting  his  debtor's  check,  held 
to  accept  it  as  payment  in  full  of  his  claim. 
— St.  Regis  Paper  Co.  ▼.  Tonawanda  Board  &. 
Paper  Co.  (Sup.)  946. 

ACCOUNT. 

See  "Account  Stated";  "Limitation  of  Ac- 
tions," I  8. 

Accounting  between  partners,  see  "Partner- 
ship," I  4. 

Accounting  by  executor  or  administrator,  see 
"Executors  and  Administrators,"  §  9. 

Accounting  by  personal  representative,  see  "Ex- 
ecutors and  Administrators,"  §  4. 

Accounting  by  receiver,  see  "Receivers,"  |  3. 

Accounting  by  trustee,  see  "Trusts,"  |  4. 

Harmless  error,  see  "Appeal,"  $  11. 

Reference  on  order  for  accounting,  see  "Refer- 
ence." 

§    1.    Rielit  of  aetloB  and  defeases. 

Equity  held  not  necessarily  deprived  of  juris- 
diction of  action  for  accounting  as  to  property 
received  by  defendants  as  fees  for  promoting 
corporation  because  of  concealment  by  plaintiff 
of  his  interest  as  promoter. — Boice  v.  Jones 
(Sup.)  896. 

f   2.    P^ooeedincs  and  relief. 

Equity  held  to  have  jurisdiction  of  action  for 
accounting  as  to  property  received  by  defend- 
ants as  fees  for  promoting  corporation. — Boice 
V.  Jones  (Sup.)  ^. 

Person  under  contract  with  certain  promoters 
of  corporation  for  share  in  their  profits  held  not 
necessary  i>arty  in  action  between  promoters 
for  accounting  as  to  property  received  as  pro- 
motion fees. — ^Boice  ▼.  Jones  (Sup.)  896. 

In  action  for  accounting,  allegations  of  com- 
plaint held  to  'entitle  plaintiff  to  accounting 
on  proof  of  joint  venture. — Boice  t«  Jones  (Sup.) 
896. 
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ACCOUNT  STATED.  I^Ste^f.?'  p'^c'^  "•  "VhjmOnn*  and 

I     surgeons. 

Street 


goodB  sold  and  delivered,  see  "Jndcment,"  |  5^ 

In  an  action  on  an  aocount  stated,  ptaintlff, 
failing  to  prove  that  the  account  was  agreed  on, 
cannot  recover  by  proving  the  items  of  the  ac- 
count.— Mincer  v.  Oreen  (Sup.)  16. 


ACKNOWLEDGMENT. 

Of  indebtedness  barred  by  limitatioa,  see  'liiai- 

itation  of  Actions,''  §  3. 
Operation  and  effect  of  admissions  as  evidence, 

see  "E>vidence,"  §  4. 
Operation  and  effect  of  admissions  as  ground  of 

estoppel,  see  ''Estoppel,''  S  1* 

ACTION. 

Bar  by  former  adjudication,  see  "Judgment," 

$  5. 
Ck>mmencement  within  period  of  limitation,  see 

"Limitation  of  Actions,"  §  2. 
Counterclaim,  see  "Set-Off  and  Gounterdaim." 
Jurisdiction  of  courts,  see  "Courts." 
Limitation  by  statutes,  see  "Limitati<m  of  Ac- 
tions." 
Submission  of  controversy  to  court  without  ac- 
tion, see  "Submission  of  Controversy." 

AcUonB  between  paartiee  in  particuiar  rekMona, 

See  "Attomev  and  Client,"  S  8;    "Master  and 

Servant,"  $S  1.  8. 
Co-tenants,  see  "Partition,"  f  1. 
Partners,  see  "Partnership,"  fi  4. 


Aciione   hy    or 


against   particular 
parties. 


elostet   of 


See  "Carriers,"  ff  1-4;    "Corporations."  ||  4, 

6;    "Ekecutors    and    Administrators."    f   8; 

"Husband  and  Wife,"  f  2;    "Infants,"  f  1; 

"Insane  Persons,"  f  3;  •'Partnership,"  {  2; 

"Physicians  and  Surgeons" ;  "Railroads,"  f  2. 
Bailee,  see  "Bailment." 
Corporate  officers,  see  "Corporations."  }  4. 
Stockholders,  see  "Corporations,"  §  o. 
Trustees,  see  "Trusts,'*^  §  3. 

Particular  causes  or  grounds  of  action. 

See  "Account  Stated" ;  "Assault  and  Battery," 
ft  1;  "Bills  and  Notes,"  fi  4;  "Bonds"  §  1: 
'^Fraud,"  §  2 ;  "Insurance,"  {  8 ;  "Libel  and 
Slander."  f  3;  "N^ligence,"  §3;  "Nuisance," 
§  1 ;  "Trespass'* ;  "Trover  and  Conversion," 
§2;   "Work  and  Labor." 

Breach  of  contract,  see  "Contracts,"  (|  1,  5; 
"Sales,"  S  6. 

Breach  of  trust,  see  "Trusto."  fi  2. 

Breach  of  warranty,  see  "Sales,"  S  7. 

Compensation  of  attorney,  see  "Attorney  and 
Client,"  §  3. 

Contract  to  devise  or  bequeath,  see  "Wills,"  8  2. 

Ejection  of  passenger,  see  "Carriers,"  fi  4. 

Enforcement  of  stockholders'  liabilitiy,  see  "Cor- 
porations," fi  3. 

Fires  caused  by  operation  of  railroad,  see  "Rail- 
roads, §  2. 


see  "Can- 


[Partnership,'" 


2;  "Curriers,^' I  4;     

8:   "Municipal  Corporations,"  |  4; 
iroads,"  Jl  1,  2. 

Price  of  goods,  see  "Sales,"  §  6. 

Recoverr  of  penalties  for  violation  of  regula- 
tions by  carrier,  see  "Carriers,"  §  L 

Recovery  of  price  paid  for  goods,  see  ''Sales,'' 
§7. 

Recovery  of  price  paid  for  land,  see  'HTendor 
and  Purchaser,"  f  3. 

Rent,  see  "Landlord  and  Tenant,"  f  4. 

Services,  see  "Master  and  Servant,"  §  1;  ''Work 
and  Labor." 

Wages,  see  "Master  and  Servant,"  f  1. 

Wrongful  death  caused  by  negligent  use  of 
street,  see  "Municipal  Corporadons,"  f  4. 

Wrongful  death  caused  by  operation  of  rail- 
road, see  "Railroads,"  8  1 

PartUnular  forms  ofactiatu 

See  "Ejectment":  "Replevin";  "Trespana,"  i 
1 ;   'Trover  and  ConveiBion." 

Particular  forms  of  special  reiief. 

See  "Account" ;  "Creditors' Suit";  "Divorce"; 
"Injunction" ;  "Interpleader" ;  -Partition," 
I  1 ;  "Specific  Performance." 

Alimony,  sea  "Divorce,"  |  2. 

Cancellation  of  written  instrument, 
cellation  of  Instruments." 

Construction  of  will,  see  "Wills,"  15. 

Dissolution  of  partnership,  see  "Pa 
I  4. 

Enforcement  or  foreclosure  of  lien,  see  "Me- 
chanics' Liens,"  I  2. 

Establishment  and  enforcement  of  charity,  see 
"Charities,"  |  1. 

Establishment  and  enforcement  of  right  of  ex- 
emption, see  "Exemptions,"  I  3. 

Establishment  of  will,  see  "Wills,"  f  4. 

Foreclosure  of  mortgage,  see  "Mortgages^'*  f  f*. 

Reformation  of  written  instrument,  see  "Ref- 
ormation of  Instruments." 

Setting  aside  fraudulent  conveyance,  see 
"Fraudtrient  Conveyances,"  S  2. 

Setting  aside  fraudulent  conveyances  by  bank- 
rupt, see  "Bankruptcy,"  8  1. 

Setting  aside  will,  see  "^ills,"  14. 

Trial  of  tax  title,  see  "Taxation/'  8  5. 

Particular  proceedings  in  aetUms, 

See  "Continuance";  "Costs";  "Damages-; 
"Depositions" ;  "Dismissal  and  Nonsuit*' : 
"Evidence"  ;  "Execution" ;  "Judgment" ;  •* Ju- 
dicial Sales" ;  "Limitatioa  of  Actions" ;  "Mo- 
tions"; -Parties";  "Pleading";  "Ptocess'; 
"Reference";   "Trial." 

Bill  of  particulars,  see  "Pleading,"  §  6w 

Default,  see  "Judgment,"  8  1.  ' 

Nonsuit,  see  "Trial,"  §  4. 

Verdict,  see  **Trial,"  8  6. 

Particuiar  remedies  in  or  incident  to  attUms. 

See  "Attachment";  "Discovery";  "Injunc- 
tion";  "Receivers." 

Notice  of  pendency  of  action,  see  'Tis  Pea- 
deus." 

Stay  of  proceedings,  see  "Appeal,"  8  6. 
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ProoeMngt  in  aoercUe  of  tpetuajwMtkUont* 
Courts  of  Hmited  juriadiction  in  ireneral,  see 

"Courts,"  i  1. 
Criminal  prosecutions,  see  "Criminal  Law/' 
Suits  in  equity,  see  "Equity." 

Review  of  proceeddngt. 

See  "Appeal";   •'Certiorari" ;  "Judgment,''  S  2; 

"Justices  of  the  Peace,"  §  1;  "New  Trial." 

ACTION  ON  THE  CASE 

See  "Treepass,*'  I  L 

ADEMPTION* 

Of  legacy,  see  "Wills,"  i  6^ 

ADEQUATE  REMEDY  AT  LAW. 

££Fect  on  Jurisdiction  of  equity*  see  "Specific 
Performance,"  §  1. 

ADJOINING  LANDOWNERS. 

Se«  •TSonndarieB." 

ADJUDICATION. 

Operation  and  effect  of  former  adjudication, 
see  "Judgment,"  §S  5,  & 

ADMINISTRATION. 

Of  charity,  see  "Charities,"  $  1. 

Of  estate  of  decedent,  see  **Executor8  and  Ad- 

miuistrators." 
Of  property  by  receiver,  see  "Receivers,"  ^  2. 
Of  trust  property  see  *'Tru8ts,'*  $  3. 


ADMIRALTY. 


See  'Shipping." 

ADMISSIONS. 

As  evidence,  see  "Evidence,*'  $  4. 
In  pleading,  see  "Pleading,"  S  2. 

ADULTERATION. 

See  "Food." 

ADVANCEMENTS. 

See  "WiUs,"  §  6. 

ADVERSE  POSSESSION. 

See  "Limitation  of  Actions." 

AFFIDAVITS. 

See  "Depositions." 

For  attachment,  see  "Attachment,"  {  1. 

In  probate  proceedings,  see  "Wills,"  $  5. 

*  Point  auotated.    See  syllalms. 


Verification  of  auessmeot  rollt  tee  'taxation,'* 

Verification  of  Biechanie^a  lien,  eee  "Mechanics' 
liens,"  1 1. 

AFTER-ACQUIRED  PROPERTY. 

Mortgage  of,  see  "Chattel  Mortgagee,"  H  1.  2. 

AGENCY. 

Principal  and  Agent'* 


See 


AGREED  CASL 


Submission  of  controversy  to  court,  see  "Bob- 
mission  of  Controversy." 

AGREEMENT. 

See  "ContraetK," 

AGRICULTURE. 

Regulations  as  to  shipment  of  meat,  see  "Com- 
merce";  "Pood." 

AIDERS  AND  ABETTORS. 

Criminal   responsibility,   see  "Criminal   Law," 

ALIENATION. 

Suspension  of  power  of  alienation  of  property, 
see  "Perpetuities." 

ALIENS. 

S    1.    DisablUtles. 

•Under  Laws  1803,  p.  365,  c.  207.  and  Real 
Property  Law,  Laws  1896,  pp.  561,  619,  621,  c 
547,  §§  2.  3,  5,  6.  7,  281,  29<  and  Laws  1897,  p. 
706,  c.  593,  §  5a,  an  alien  who  is  within  the  pro- 
visions of  section  5a  may  transmit  real  property 
by  descent  and  inheritance. — Haley  t.  Sheridan 
(Sap.)  864« 

ALIMONY. 

See  "Divorce,"  $  2. 

Grant   of,   in  actiou   to  annul  marriage,   see 
"Marriage." 

ALTERATION  OF  INSTRUMENTS. 

See  "Reformation  of  Instruments." 
Cliattel   mortgage,    see    "Chattel    Mortgages,*' 
§5. 

♦Vendee  in  contract  for  purchase  of  real  es- 
tate, having  altered  contract,  held  not  entitled 
to  recover  from  vendor  amount  of  deposit  and 
expenses  incurred  in  searching  titlew-^Webker 
Realty  Co.  v.  Thomaa  (Sup.)  916. 
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AMENDMENT. 

Of  pleading,  see  'Tleadinir/'  f  4. 
Of  pleading,  effect  ou  limitations,  see  "Limita- 
tion of  AcUons,"  6  2. 
On  appeal,  see  "Appeal,"  ||  &-11. 

ANIMALS. 

Carriage  of  live  stock,  see  "CarrierB,**  |  8. 
Municipal  regulations   as  to  slaughtering,  see 

"Municipal  Corporations,**  §  4. 
Warrant  for  arrest  of  accused  in  prosecution 

for  cruelty  to,  see  "Criminal  Law,**  {  3. 

In  an  action  for  injuries  by  a  yicious  dog, 
evidence  hdd  not  to  establish  the  vicious  tend- 
ency of  the  particular  doj^  or  charge  defend- 
ant with  notice. — Cook  y.  Levintan  (Sup.)  896. 


ANNUITIES. 


Grant  of,  by  wiU,  see  "Wills,**  f  ». 
Trusts  to  pay,  see  "Trusts,"  S  L 

ANNULMENT. 

Of  wUl,  see  -Wills,*'  |  4. 

ANSWER. 

"Pleading,**  {{  2,  7. 


In  pleading, 


APPEAL 


See  "Certiorari**;    "New  TriaL** 
Costs,  see  "Costs,**  f  3. 

Review  cf  criminal  prosecutions. 
See  "Criminal  Law,"  §  7. 
Bastardy  proceedings,  see  "Bastards,"  S  1. 
Review  of  proceedings  in  justice's  court,  see 
"Justices  of  the  Peace,**  6  1. 

f  1.    Nature   and   eromids   of   appellate 
JnHsdiotioii. 

Fact  that  Municipal  Court  was  without  ju- 
risdiction of  action  for  assault  against  carrier 
held  not  to  interfere  with  affirmance  of  judg- 
ment for  plaintiff  in  action  for  assault  brought 
therein,  in  view  of  Municipal  Court  Act,  Laws 
1902,  pp.  1542,  1588,  c.  580.  §|  1G6,  326.~Rein 
V.  Brooklyn  Heights  R.  Co.  (Sup.)  636. 

$   2.    Deoisioas  reviewable. 

Under  Municipal  Court  Act  1002,  p.  1586, 
S  332,  subd.  6,  and  rule  8  of  rules  adopted  by 
justices  of  Municipal  Court,  an  order  for  dis- 
missal of  an  action  and  for  costs  in  defendant's 
favor,  made  in  pursuance  of  judgment  of  dis- 
missal previously  rendered  on  return  day,  held 
not  appealable.-— Consumers'  Park  Brewing  Co. 
V.  Qreenberger  (Sup.)  88. 

A  default  judgment  held  not  appealable. — 
Consumers*  Park  Brewing  Co.  v.  Greenberger 
(Sup.)  88. 

Under  Laws  1902,  p.  1563,  c.  580,  f  257,  no 
appeal  lies  in  the  first  instance  from  an  order 


opening  a  default  and  vacating  a  judgment  en- 
tered thereon.  —  Margolys  v.  Mollenick  (Sup.) 
801. 

An  order  sustaining  a  demurrer  Ib  unappeal- 
able.— Schenectady  Contracting  Co.  r.  Schenec- 
tady By.  Co.  (Sup.)  401. 

Code  Civ.  Proc.  SS  1356,  1357,  held  not  to  au- 
thorise an  appeal  to  the  Appellate  Division  from 
an  order  of  the  County  (3ourt  reversing  a  final 
order  in  a  special  proceeding  instituted  before 
a  justice  of  the  peace  or  City  Court, — ^In  re 
Soop  (Sup.)  463;   Cornell  v.  Burhana,  Id. 

Code  Civ.  Proc.  S§  2249,  2260,  held  notto  au- 
thorize an  appeal  to  the  Appellate  Division 
from  an  order  of  the  County  Court  reversing  a 
final  order  of  an  inferior  court  in  summary  pro- 
ceedings.— In  re  Soop  (Sup.)  463;  Cornell  r. 
Burhans,  Id. 

S  3«    Blfflit  of  review* 

Where  plaintiff  was  granted  leave  to  amend 
on  payment  of  costs,  acceptance  by  defendant 
waived  her  right  to  appeal. — Serrell  v.  Forbes 
(Sup.)  805. 

f   4.    Preseatatloii    and    Teserratftoa    i» 
lower  oonrt  of  c'ounds  of  review. 

Party  held  not  entitled  to  give  to  admission 
made  at  beginning  of  trial  a  meaning  occurring 
to  it  for  first  time  on  appeal,  so  that  rights  of 
parties  would  be  determmed  as  of  date  of  triaU 
notwithstanding  the  admission. — ^Ellis  ▼.  Town 
of  Pelham  (Sup.)  103. 

Where  defendant  does  not  move  to  set  asdde 
the  verdict  the  appellate  court  need  not  review 
the  preponderance  of  evidence. — Jaeger  v.  (Jer- 
man-American  Ins.  C^.  (Sup.)  810. 

A  trustee  in  bankruptcy,  in  a  suit  to  rerov^r 
a  debt  due  the  bankrupt  after  an  assignee  of  the 
claim  had  been  interpleaded,  held  not  entitled 
to  claim  that  the  suit  was  in  equity  on  an  issue 
that  the  assignment  was  fraudulent — Reichardt 
V.  American  Platinum  Works  (Sup.)  384. 

In  a  contest  over  the  ownership  of  a  claim  be- 
tween a  bankrupt's  trustee  and  an  interpleaded 
assignee,  plaintiff  held  not  entitled  to  object  for 
the  first  time  on  appeal  that  such  assignee  was 
a  foreign  corporation,  and  that  the  court  had 
no  jurisdiction  over  its  i)€rson. — Reichardt  v. 
American  Platinum  Works  (Sup.)  384. 

On  api>eal  from  a  judgment,  appellant  can 
only  complain  of  errors  pointed  out  by  objeo 
tion  and  exception. — Perry  v.  Village  of  Pots- 
dam (Sup.)  683. 

Under  Rule  0,  Special  Rules  Supreme  Court. 
Appellate  Division,  First  Department,  failure 
of  record  to  show  that  counsel,  reqnestiusr  a 
postponement  of  the  trial  of  a  case,  iH^sented 
to  the  trial  court  the  affidavit  provided  for 
by  the  rule,  held  immaterial,  when  no  objection 
was  made  on  that  specific  ground. — ^Robinson  v. 
De   Fere   (Sup.)   847. 

An  objection  to  evidence  on  the  ground  of  in- 
competency held  not  sufficient  to  entitle  object- 
or to  raise  a  question  of  variance  between  tlie 
pleadings  and  proof.  —  Reed  v.  Spear  (Sun.) 
1007. 
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f  6.    8«persed6Afl  or  stay  of  prooeediasi. 

An  appellant  held,  on  appeal,  entitled  to  move 
for  limitation  of  securi^  to  stay  execution*  of 
the  judgment,  under  Code  Civ.  Proc.  S  1312. — 
National  Contracting  Co.  v.  Hudson  River  Wa- 
ter Power  Co.  (Sup.)  187. 

Under  Code  Civ.  Proc  I  1812,  held,  that  the 
amount  of  securi^  to  Btay  the  execution  of  a 
judgment  may  be  limited  on  motion  of  an  ap];>el- 
lant,  although  he  does  not  act  in  another's  right 
— National  Contracting  Co.  7.  Hudson  River 
Water  Power  Co.  (Sup.)  187. 

Under  Gen.  Rule  Prac.  No.  87,  a  plaintiff 
was  entitled  to  notice  of  an  application  by  de- 
fendant for  an  order  staying  proceedings  until 
the  determidation  of  an  appeal  by  defendant — 
Delahunty  y.  Canfield  (Sup.)  815. 

§    6.    Record  and  prooeedincs  not  In  reo* 
ord. 

Under  rule  41  of  the  general  rules  of  practice 
in  Supreme  C!ourt,  concerning  order  of  printing 
papers  on  appeal,  clerk  held  required  before  fil- 
mg  record  to  examine  it  to  see  whether  it  is  cor- 
rectly made  up,  and  when  it  is  not  he  cannot  be 
required  to  receive  and  51e  it. — Brady  v.  Pow- 
ers (Sup.)  259. 

The  opinion  of  the  trial  court  Is  no  part  of 
the  record. — ^Milella  r.  Simpson  (Sup.)  4&^. 

Where  there  is  a  i^alpable  mistake  in  the 
clerk's  return,  the  recitals  of  the  record  must 
prevail.  —  Maggio  v.  Ocean  View  Cemetery 
(Sup.)  595. 

Appellate  court  held  entitled  to  refer  to  opin- 
ion of  trial  court  to  ascertain  how  distribution 
of  proceeds  of  sale  of  real  estate  was  made. 
— Hogg  V.  Rose  (Sep.)  914. 

I    7.    IHsmisaal,    wltlidrawal*    or    abaa- 
donmeiit. 

An  appeal  from  an  order  overruling  a  demur- 
rer held  dismissible. — Duryee  v.  Parker  (Sup.) 
981. 

§    8.    Beview. 

A  decision  in  a  mandamus  proceeding  that 
there  was  no  vacancy  in  the  office  created  by 
Laws  1898,  p.  166,  c.  87,  held  binding  in  a  sub- 
sequent mandamus  proceeding  instituted  by  the 
same  relator. — ^People  v.  Snyder  (Sup.)  541; 
Same  v.  Wilson  (Sup.)  544. 

Municipal  Court  Act,  Laws  1902,  p.  1583, 
c.  580,  $  326,  relating  to  appeals,  held  to  ex- 
tend to  appellate  court  requirement  of  section 
166  (page  1542)  concerning  amendments  of 
pleadings. — Rein  v.  Brooklyn  Heights  R.  Co. 
(Sup.)  63a 

On  defendant's  appeal  from  an  order  setting 
aside  a  nonsuit,  plaintiff  is  entitled  to  the  most 
favorable  inferences  deducible  from  the  evi- 
dence.— Lewis  V.  Erie  R.  Co.  (Sup.)  765. 

The  question  whether  there  was  evidence  to 
justify  the  verdict  is  presented  on  an  appeal 
from  an  order  denving  a  new  trial,  moved  for 
on  the  merits  and  the  grounds  set  forth  in  Code 
Civ.  Proc.  $  999.— Weizinger  v.  Erie  R.  Co. 
(Sup.)  869. 

Where  a  case  was  submitted  to  the  jury  on 
erroneous  theory,  the  judgment  would  be  re- 


versed, although  It  might  have  been  sustained 
if  the  case  had  been  properly  submitted. — ^Mc- 
Manus  y.  St  Regis  Paper  Ck>.  (Sup.)  982. 

S   9.    — *  Presumptioiia. 

A  judgment  of  a  municipal  court  in  favor  of 
defendants  at  close  of  plaintiffs'  case  held  a 
judgment  of  nonsuit  under  Municipal  Court 
Act,  Laws  1902,  p.  1561,  c.  580,  §  248,  and  not 
a  judgment  on  the  merits,  under  section  249. — 
Levy  V.  Timble  (Sup.)  3. 

Where  judgment  was  rendered  absolute  for 
defendant,  it  will  be  assumed  on  appeal  under 
Municipal  Court  Act,  Laws  1902,  p.  1561,  c. 
580,  $  249,  that  the  justice  concluded  that  on 
the  whole  case  plaintiff  was  not  entitled  to  re- 
cover as  a  matter  of  law. — Sultan  t.  Misrahi 
(Sup.)  519. 

In  an  action  to  recover  damages  caused  by 
the  wrongful  declaration  of  an  insurance  com- 
pany that  a  policy  was  forfeited,  held,  that  it 
would  be  presumed  on  appeal  that  certain  com- 
putations as  to  damages  were  made  from  the 
mortality  tables  introduced  in  evidence. — Kelly 
V.  Security  Mut.  Life  Ins.  Co.  (Sup.)  601. 

Where,  on  appeal  from  an  order  refusing  to 
quash  an  alternative  writ  of  mandamus,  the 
petition  is  not  in  the  record,  it  will  be  pre- 
sumed that  the  writ  was  properly  granted. — 
People  V.  Hayes  (Sup.)  754. 

§  10.   —  Questions  of  fact,  ver diets,  and 
flndinffs. 

The  decision  of  the  trial  court  on  questions 
of  fact  will  not  be  interfered  with. — Josephson 
V.  Woods  (Sup.)  SO. 

The  Appellate  Division  held  not  to  have  pow- 
er to  make  a  certain  finding  of  facts  necessary 
to  sustain  the  judgment. — Levin  v.  Dietz  (Sup.) 

In  an  action  for  injuries,  a  verdict  for  plain- 
tiff will  not  be  disturbed  as  against  the  weight 
of  the  evidence,  though  the  number  of  defend- 
ant's witnesses  exceed  those  of  the  plaintiff. — 
Barry  v.  Union  Ry.  Co.  (Sup.)  449. 

Conclusions  deduced  by  referee  from  the  facts 
Md  not  controlling  on  appeal  on  an  issue  as 
to  whether  there  was  any  intent  to  defraud 
creditors  in  a  transfer  of  property. — ^Tanner  v. 
Kckhardt  (Sup.)  1013. 

§11.   — ^  Harmless  error. 

Refusal  to  permit  defendant's  wife  to  testify 
to  her  hostile  feeling  against  defendant  was  not 
ground  for  reversal,  where  her  hostility  suffi- 
ciently appeared  from  the  evidence  in  the  case. 
—Fischer  v.  Brady  (Sup.)  25. 

Error  in  the  admission  of  incompetent  testi- 
mony, afterwards  stricken  out  held  not  to  jus- 
tify a  reversal. — Harkins  v.  Queen  Ins.  Co.  of 
America  (Sup.)  140. 

Exclusion  of  a  witness'  testimony  held  not 
rendered  harmless  by  admission  of  other  evi- 
dence of  the  same  fact — Powers  v.  Metropoli- 
ten  St  Ry.  Co.  (Sup.)  184. 

On  the  issufe  as  to  the  value  of  a  piano,  evi- 
dence that  *'they  told  me  it  was  worth  $400"  was 
ground  for  reversal. — ^Jaeger  v.  German-Ameri- 
can Ins.  Co.  (Sup.)  310. 
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In  an  actfon  afalnst  a  pfcyalcian  for  malprac- 
tice, error  in  an  instmctton  that  plaintiff  matst 
prove  the  negligence  beyond  a  reasonable  doabt 
held  not  fatal  error. — Wood  v.  Wyeth  (Bap.) 
360. 

The  erroneona  admission  in  evidence  of  an 
affidavit  of  defendant's  counsel  opposing  the 
placing  of  the  action  upon  the  short  cause  cal- 
endar Ael<2  cause  for  reversal. — Platzer  v.  North 
British  &  Mercantile  Ins.  Co.  (Sup.)  488. 

In  an  action  by  administrators  for  goods  had 
and  received,  Instructions  held  misleading. — 
Ourry  y.  Lanning  (Sup.)  635. 

Error,  if  any,  in  submitting  to  the  jury  a 
question  as  to  whether  an  insurance  company 
had  waived  a  requirement  as  to  the  payment  of 
premiums,  held  harmless.  —  Kelly  v.  Security 
Mut  Life  Ins.  Oo.  (Sup.)  601. 

In  action  for  accounting  under  contract  for 
sharing  in  profits  of  promoting  a  corporation, 
finding  and  judgment  that  one  of  defendants 
had  no  interest  in  contract  in  question  held 
prejudicial  to  his  rights. — Boice  y.  McCormiclc 
fSup.)  892. 

In  an  action  against  a  carrier  for  negligently 
transporting  plaintiffs'  horses,  a  ruling  permit- 
ting amendment  to  the  complaint  held  reversible 
error. — Olds  v.  New  York  Cent.  &  H.  R.  R.  Oo. 
(Sup.)  924. 

{12.  Determliuitioa  and  disposltioii   of 
oanse. 

By  the  express  provisions  of  Municipal  Court 
Act,  Laws  1902,  p.  1583,  c.  580.  §  326.  the  ap- 
pellate court,  on  appeal,  is  enjoined,  to  render 
judgment  according  to  the  justice  of  the  case, 
and  authorized  to  reverse  in  whole  or  in  part 
for  errors  of  law  or  fact. — Couch  7.  New  York 
City  Ry.  Ck>.  (Sup.)  393 ;  Sullivan  v.  Same,  Id. ; 
Heckman  v.  Same,  Id. 

Reversal  on  separate  motion  for  new  trial 
and  appeal  by  one  party  held  to  require  re- 
versal also  as  to  co-party,  irrespective  of  merits 
of  his  separate  motion  for  new  trial  and  appeal. 
— Boice  V.  Jones  (Sup.)  896. 

Where,  after  verdict  for  plaintiff,  which  there 
was  nothing  to  authorize  after  the  court's  er« 
roneous  elimination  of  the  doctrine  of  res  ipsa 
loquitur,  the  complaint  was  dismissed,  held, 
on  reversal,  that  verdict  would  not  be  rein- 
stated, but  a  new  trial  would  be  granted. — 
Duhme  v.  Hamburg- American  Packet  Ca  (Sup.) 
1102. 

APPLIANCES. 

Liability  of  employer  for  defects,  see  '^Master 
and  Servant,"  S  3. 

APPLICATION. 

Of  payment  by  guarantor,  see  "Quaranty,**  I  1. 

APPOINTMENT. 

Of  executor  or  administrator,  see  'llxecntors 

and  Administrators,"  9  2. 
Of  guardian,  see  "Guardian  and  Ward,"  |  2. 


Of  peraon  to  repranat  InBaiie 

sane  Persons,"  f  8. 
Power  of  appointment  in  wlil, 

§  6. 


flee  "-Id- 
•'Wills," 


ARBITRATION  AND  AWARD. 

See  ''Reference";    "Snbmissicm  of  ControTei^ 

ARGUMENT  OF  COUNSEL. 

See  "Trial,"  |  3. 

ARMY  AND  NAVY. 

See  ♦•MiMUa." 

ARREST. 

For  fraud,  see  "Fraud,"  8  1. 

Illegal  arrest,  see  "False  Imprisonmoit.*' 

On  execution,  see  "Execution,"  {  S. 

ASSAULT  AND  BATTERY. 

Amendment  of  pleading,  see  "Pleadina;;*'  |  4^ 
Appellate  Jurisdiction,  see  "Appeal,"  {Tl. 
By  employes  of  carrier,  see  "CarrierB,"  |  4. 

f   1.    OItU  liabiUty. 

Municipal  Court  held  to  have  no  jurisdictioo 
of  actions  for  assault  under  Municipal  Court 
^ct,  Laws  1902,  p.  1487,  c.  580,  |  1. — ^Rein  t. 
Brooklyn  Heights  R.  Co.  (Sup.)  630. 

ASSESSMENT. 

Of  tax.  see  "Taxation,"  |  4. 

Of  compensation  for  property  taken  for  pubHe 
use,  see  "Bminent  Domain/'  ft  2. 

Of  damages,  see  '^Damages,"  §  3. 

Of  expenses  of  public  improvements,  aee  "Mu- 
nicipal Corporations,"  §  3. 

ASSETS. 

Of  estate  of  decedent,  see  "Bxecntora  and  Ad- 
ministrators," S  3. 

ASSIGNMENTS. 

Determination  by  probate  court  of  Talidity  of 
assignment  of  interest  in  decedent's  estate, 
see  "Courts,"  S  2. 

Fraud  as  to  creditors,  see  "Fraudulent  CouTej- 
ances." 

Tran^en  cf  particular  eveclM-  ctf  property^ 

rig/its,  orinstrumentM. 
See  "Chattel  Mortgages,"  S  5;    "Mortgages," 

$3. 
Judgment  for  costs,  see  "Costs,"  f  4w 

(    1.    Beqiasltes  and  Talidity. 

Transfer  of  a  savings  bank  passbook  and  tbe 
ffiviug  of  an  order  for  payment  of  the  deposit 
held  to  import  a  consideration.  —  McGuire  t. 
Murphy  (Sup.)  1005. 


Digitized  by  CjOOQIC 


IKDBOC 


1175 


ASSI&NlttENTS  FOR  BENEFIT  OF 
CREDITORS. 

Se«  "Bankruptcr,"  1 1. 

ASSOCIATIONS. 

See  "Building  and  Loan  ABSodationB.** 

ASSUMPSIT.  ACTION  OF. 

Se«  "Account  Stated";   "Work  and  Labor." 

ASSUMPTION. 

Of  risk  by  employ^,  see  "Master  and  Servant," 
§6. 

ATTACHMENT. 

See  "Execution." 

Exemptions,  see  "Exemptions." 

Of  property  in  custody  of  receiver,  see  "Be- 

ceivers,"  §  1. 
Questions  res  judicata  in  suit  to  restrain  sale 

under  attachment,  see  "Judgment,"  f  5« 

i    1.    Prooeedlnss  to  proenre. 

Affidavits  for  attachment  held  sufficient  to 
show  cause  of  action,  under  Code  Civ.  Proc.  § 
<W6.— Mexico  City  Banking  Co.  v.  Mclntyre 
(Sup.)  157. 

(    2.    I«eT7,    lien,    »nd    custody    and   dis- 
position, of  property. 

*An  attachment  on  real  estate  under  Code  Civ. 
Froc.  §  649,  held  simply  to  create  a  lieu  on  the 
property  attached.  —  Beardslee  v.  Ingraham 
(Sup.)  937. 

§    3.    Proeeedinsa  to  snpport  or  enforce. 

Under  Oode  Civ.  Proc.  |  638,  held  that,  where 
plaintiff  in  attachment  had  not  commenced  pub- 
lication for  substituted  service  within  the  time 
required,  the  court  had  no  authority  to  extend 
the  time. — Jones  v.  Fuchs  (Sup.)  57. 

§   4.    Qnashins»  Tacatins,  dissolntiony  or 
abandonment. 

Where  attachment  is  vacated  upon  the  merits, 
the  general  rule  of  practice,  requiring  specifi- 
cation of  the  irregularity  relied  upon,  does  not 
apply  to  the  motion  to  vacate. — Norden  v.  Duke 
(Sup.)  878. 

In  an  action  on  a  contract  alleged  to  have 
been  made  by  an  agent,  the  authority  of  the 
agent  held  not  to  be  determined  upon  a  motion 
to  vacate  an  attachment — Norden  y.  Duke 
(Sup.)  878. 

ATTORNEY  AND  CLIENT 

Argument  and  conduct  of  counsel  at  trial  in 

civil  actions,  see  "Trial,"  §  3. 
Attorneys  in  fact,  see  "Principal  and  Agent." 
Authority  of  attorney  to  institute  action,  see 

"Parties,"  |  1. 


Continuance  for  absence  of  counsel,  see  "Con- 
tinuance." 
Counsel  fees  in  divorce  suit,  see  "Divorce,'*  f  2l 
Negligence    of    attorney,    ground    for    setting 
aside  judgment,  see  "Judgment,"  f  3. 

I   1*    Tlio  oflloo  of  attorney. 

Under  Code  Civ.  Proc.  $  67,  the  court  held  au- 
thorized to  disbar  an  attorney  for  misconduct 
committed  outside  of  the  state  and  in  the  Unit* 
ed  States  courts. — In  re  Lamb  (Sup.)  331. 

In  proceedings  to  disbar  an  attorney,  the  facts 
held  to  show  his  guilt  of  perjury  and  suborna- 
tion of  perjury,  warranting  his  disbarment. — 
In  re  Lamb  (Sup.)  331. 

f  S.    Retainer  and  antltority. 

An  attorney  has  authority  to  empower  anoth- 
er attorney  to  appear  for  him,  and  the  client  is 
bound  by  such  an  appearance. — Reich  v.  Coch- 
ran (Sup.)  404. 

§   3.   Oon&pensation  and   lien   of   attor- 
ney. 

An  attorney  has  a  lien  on  the  papers  of  his 
client  in  his  possession  until  his  claim  for  serv- 
ices is  paid. — In  re  McGuire's  Estate  (Sup.) 
97;    In  re  McCormick,  Id. 

0>sts  belong  to  the  client,  and  not  to  the 
attorney,  and  the  client  may  satisfy  a  judgment 
awarding  him  costs. — Early  v.  Whitney  (Sup.) 
728. 

In  an  action  on  an  alleged  contract  to  give 
plaintiffs  certain  stock  in  payment  for  legal 
services,  any  error  in  permitting  recovery  on 
the  basis  of  a  certain  capitalization  held  harm- 
less as  to  defendant.  —  Werner  v.  Knowlton 
(Sup.)  1054. 

In  an  action  on  an  agreement  for  compensa- 
tion as  attorneys,  the  refusal  of  an  inHtruction 
requiring  a  finding  that  the  agreement  was 
made,  and  also  that  it  was  fair,  held  not  error. 
— Werner  v.  Knowlton  (Sup.)  1054. 

Under  the  express  provisions  of  the  Code  that 
the  compensation  of  an  attorney  for  his  serv- 
ices is  governed  by  agreement,  the  validity  of 
such  agreement,  in  the  absence  of  fraud,  is  not 
subject  to  revision  on  an  action. — Werner  T. 
Knowlton  (Sup.)  1054. 

AUDIT. 

Of  claims  against  town,  see  "Municipal  Cor- 
porations," I  5. 

AUTHORITY. 

Of  agent,  see  "Principal  and  Agent,"  |§  1,  2. 
Of  attorney,  see  "Attorney  and  Client,*'  |  2. 

AUTOMOBILES. 

Collision  with  street  car,  see  "Street  Railroads," 

§2. 
Liability  of  master  for  act  of  servant  in  use  of, 

see  "Master  and  Servant,"  |  9. 
Lien  for  repairs  and  supplies,  see  "Bailment." 
''Warehousemen." 


Lien  for  storage,  see 
^  Point  annotated*    See  eyllalmfl. 


Digitized 


by  Google 


1176 


94  NBW  YORK  8XJPPLBMBNT 

and  128  New  York  State  Reporter 


BAGGAGE 

Of  paaBenger,  see  "Carrien,"  f  4. 

BAILMENT. 

See  "Banks  and  Banking,"  |  2;  "Carriers," 
I  2 ;  "Innkeepers" ;  "Pledges" ;  "Warehouse- 
men." 

Plaintiff,  a  bailee  of  goods  belonging  to  her 
daughter,  lost  through  defendant's  negligence, 
held  entitled  to  sue  therefor  in  her  own  name. — 
Colvin  V.  Fargo  (Sup.)  377. 

Lien  under  Laws  1897,  p.  532,  c.  418,  |  70. 
for  work  and  materials  in  repairs  of  personal 
property*  held  lost  by  surrender  of  the  prop- 
erty.—Smith  V.  O'Brien  (Sup.)  673. 

Garage  keeper  held  to  have  no  lien  for  re- 
pairs and  supplies  furnished  an  automobile, 
where  one  had  the  right  to  use  it  at  his  pleas- 
ure.— Smith  ▼.  O'Brien  (Sup.)  673. 

BALLOTS. 

See  "Elections,"  |  1. 

BANKRUPTCY. 

Presentation  in  lower  court  of  grounds  of  re- 
Tiew  in  action  for  debt  due  bankrupt,  see 
"Appeal."  I  4. 

Right  of  debtor  of  bankrupt  to  order  of  inter- 
pleader, see  "Interpleader,"  I  1. 

i    1*    Assiffiiiiieiit,     admlnistratioii,     and 
dlstribntioii  of  bankrupt's  estate. 

In  an  action  by  a  trustee  to  set  aside  fraudu- 
lent transfers  by  the  bankrupt,  evidence  held 
to  sustain  judgment  for  plaintiff. — Durack  y. 
Wilson  (Sup.)  232. 

I  2.    BiehtSe  remedies,  and  discharge  of 
banlcrnpt* 

Lien  obtained  by  creditors'  action  to  reach  an 
equitable  interest  of  a  judgment  debtor  is  not 
lost  by  a  subsequent  discharge  in  bankruptcy 
of  the  judgment  debtor. — ^Wahlheimer  v.  Tms- 
low  (Sup.)  137. 

A  discharge  in  bankruptcy  held  not  to  extend 
to  a  certain  judgment. — Schiller  y.  Weinstein 
(Sup.)  763. 

BANKS  AND  BANKING. 

Assignment  of  bank  deposit,  see  "Assignments," 

§  1. 
Gift  of  bank  deposit,  see  "Gifts,"  f  1. 

I    1.    Banking  corporations  and  associa- 
tions. 

Receiver  of  insolvent  bank  will  not  be  order- 
ed to  return  checks  to  a  depositor  which  had 
been  marked  as  paid  and  returned  to  the  draw- 
ers thereof. — People  v.  Federal  Bank  of  New 
York  (Sup.)  732. 

f   2.    Functions  and  dealings. 

Tinder  Nepotiable  Instruments  Law,  Laws 
18J>7,  pp.  728,  731,  756,  c.  612,  §|  60,  60,  321, 
323,  where  the  drawer  of  a  check  himself  pro- 
cured it  to  be  certified  before  delivery  to  Uie 


payees,  he  was  n6t  entitled,  on  receding  it 
from  tnem  after  failure  of  the  bank,  to  set  off 
the  amount  against  an  indebtedness  to  the 
bank. — Schlesinger  v.  Kurzrok  (Sup.)  442. 

I  3.     National  banks. 

Under  Rev.  St.  U.  S.  §  5210  [U.  S.  Conap.  St 
1901,  p.  3498],  Corporation  Law,  Laws  1892.  p. 
1831,  c.  688,  §  29.  and  Banking  Act  Aug.  13, 1SS8, 
c  866,  I  4,  25  Stat.  436  [U.  S.  Gomp.  St.  1901. 
p.  514].  heldt  that  a  shareholder  of  a  national 
bank  of  the  city  of  New  York  was  entitled  to  ex- 
amine its  list  of  shareholders  and  to  make  ex- 
tracts therefrom  for  the  purpose  of  negotiatin;; 
for  the  purchase  of  stodc. — People  t.  Oonsol- 
idated  Nat.  Bank  (Sup.)  173. 

BAR. 

Of  action  by  former  adjudication,  see  *'Judg^ 
ment,"  I  5. 

BASEBALL 

Injunction   restraining   interference  with   Sun- 
day games,  see  "Injunction,"  |  1. 

BASTARDS. 

f   1.    Proeeedines  under  bastardy  laws. 

A  defendant,  successful  on  appeal  from  a  judg- 
ment in  a  bastardy  proceeding,  held  entitled,  un- 
der Gode  Gr.  Proc.  f  873,  to  a  taxation  of  the 
costs  on  appeal. — ^People  y;  Abrahams  (Sup.) 
296. 

Revised  Greater  New  York  Charter,  Laws 
1901,  p.  603,  c.  466,  §  1409,  subd.  3,  held  to  con- 
fer jurisdiction  on  the  Court  of  Special  Sessions 
to  reduce  or  increase  the  amount  directed  to  be 
paid  under  an  order  of  affiliation  in  bastardy 
proceedings  in  the  manner  authorized  by  Code 
Gr.  Proc.  |  859.— People  y.  Crispi  (Sup.)  372. 

The  application  under  Gode  Gr.  Proc  S  859. 
to  the  Court  of  Special  Sessions  of  Greater  New 
York,  to  increase  the  amount  to  be  paid  under 
an  order  in  bastardy  proceedings,  hM  required 
to  be  made  by  the  commissioner  of  public  chari- 
ties, under  section  840. — People  y.  Crispi  (Sop.) 
372. 

A  notice  of  a  motion  to  increase  the  amount  to 
be  paid  under  an  order  in  bastardy  proceedincs 
held  defective  for  failing  to  show  that  the  appli- 
cation is  made  by  the  officer  required  by  Code 
Gr.  Proc.  §  859.— People  v.  GrUpi  (Sup.)  372. 

Under  Revised  Greater  New  York  Charter 
Laws  1901,  p.  605,  c.  466,  |  1414,  an  order  in 
bastardy  proceedings  held  appealable. — People 
V.  Crispi  (Sup.)  372. 

BATTERY. 

See  "Assault  and  Battery." 

BENEFICIAL  ASSOCIATIONS. 

Building  or   loan   associations,   see    **Bnilding 

and  Loan  Associations." 
Mutual  benefit  insurance  assodations,  aee  **In- 

surance,"  §  9. 
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BENEFITS. 

Acceptance  of,  as  ground  of  estoppel,  see  "Es- 
toppel," I  1. 

Acceptance  of,  as  waiver  of  right  to  appeal,  see 
"Appeal."  I  a 


BEQUESTS. 


See  "Wills." 


BEST  AND  SECONDARY  EVIDENCE 

In  civil  actions,  see  "Evidence,"  f  8. 

BETTING. 


See  "Gaming." 


Of  witness,  see 


BIAS. 

"Witnesses," 


18. 


BICYCLES. 

Liability  of  street  railroad  company  for  in- 
juries to  cyclist,  see  '^Street  Railroads,"  f  2. 

BILL  OF  EXCHANGE 

See  "Bills  and  Notes." 

BILL  OF  PARTICULARS. 

See  "Pleading,"  {  6. 

BILLS  AND  NOTES. 

Acceptance  of,  as  accord  and  satisfaction,  see 
"Accord  and  Satisfaction." 

As  claims  aniinst  estate  of  decedent,  see  "Ex- 
ecutors and  Administrators,"  §  5. 

Certified  checks,  see  "Banks  and  Banking,"  f  2. 

Collateral  security,  see  "Pledges." 

Of  corporations,  see  "Corporations,"  §  5. 

Operation  -and  effect  of  usury  laws,  see  "Usury," 

Parol  or  extrinsic  evidence,  see  "Evidence,"  I  7. 
Payment  by,  see  "Pasrment,"  §§  1,  2. 
Real  party  in  interest  in  action  on  note,  see 
"Parties,"  |  1. 

f    1.    Keqnisites  and  Talldity. 

Compromise  agreement  between  a  corporation 
and  a  stockholder  for  services  rendered  by  the 
latter  held  a  good  consideration  for  a  note  giv- 
en for  the  amount  of  the  compromise. — War- 
shawsky  v.  Grand  Theatre  Co.  (Sup.)  522. 

Services  performed  under  contract  to  pay 
therefor,  or  in  expectation  of  such  payment, 
are  a  sufficient  consideration  for  a  note. — Stre- 
vell  Y.  Jones'  Estate  (Sup.)  627. 

In  an  action  on  a  note  purporting  to  have  been 
made  by  a  corporation  by  its  president  and 
treasurer,  payable  to  another  corporation  and 
by  it  indorsed  to  plaintiff  bank,  it  was  error 
not  to  permit  defendant  to  show  that  the  note 
had  been  really  for  the  benefit  of  the  payee, 
which  fact  was  known  to  plaintiff,  and  that  the 


officers  put  the  note  in  drcnlation  without 
authority  of  the  defendant. — ^National  Bank  of 
Newport  v.  H.  P.  Snyder  Mfg.  Co.  (Sup.)  982. 

§  2.     Biehts  and  liabilities  on  Indorse- 
ment or  transfer. 

A  note  given  by  a  corporation  to  an  officer  is 
not  necessarily  void;  but  a  third  person,  know- 
ing that  the  payee  is  an  officer,  is  put  upon  in- 
quiry as  to  whether  it  has  been  lawfully  is- 
sued.— Ott  v.  South  Amboy  Terra  Cotta  Co. 
(Sup.)  524. 


f   3. 


demand,  notiee,   and 


Presentment, 
protest. 

Under  Negotiable  Instruments  Law,  Laws 
1897,  p.  741,  c.  612  f  174,  notice  of  dishonor 
of  a  note,  given  an  indorser  two  or  three  days 
after  note  became  due,  held  too  late. — Solomon 
V.  Cohen  (Sup.)  502. 

^Though  Negotiable  Instruments  Law,  Laws 
1897,  p.  737,  c.  612,  §  136,  excuses  a  holder  un- 
der the  facts  from  presenting  his  note  for  pay- 
ment, sections  143,  160  (pages  788,  739),  re- 
quire a  notice  of  dishonor  in  order  to  bind  an 
indorser. — Reed  y.  Spear  (Sup.)  1007. 

Evidence  held  to  show  that  the  holder  of  a 
note  exercised  reasonable  diligence  to  present 
the  note  to  the  administrator  of  the  deceased 
maker,  as  required  by  Negotiable  Instruments 
Law,  Laws  1897.  p.  737,  c.  612,  §  136.— Reed  v. 
Spear  (Sup.)  1007. 

Evidence  held  insufficient  to  charge  an  in- 
dorser for  an  installment  due  on  a  note. — 
Reed  v.  Spear  (Sup.)  1007. 

^Service  of  a  notice  of  the  dishonor  of  a  note 
on  an  indorser  held  sufficient — Reed  v.  Spear 
(Sup.)  1007. 

I   4.    Actions. 

Under  express  provisions  of  Code  Civ.  Proc. 
§  454,  the  holder  of  a  note  may  sue  an  indorser 
without  suing  the  maker. — Singer  v.  Abrams 
(Sup.)  7. 

An  instruction  in  an  action  on  a  note  with 
reference  to  the  burden  of  proving  usury  held 
not  to  cure  an  erroneous  charge  thereon. — Fer- 
guson y.  Bien  (Sup.)  459. 

Burden  of  proving  the  defense  of  usury  to  a 
note  sued  on  is  on  defendant — Ferguson  y. 
Bien  (Sup.)  459. 

Under  Code  Civ.  Proc.  §  923,  notary's  cer- 
tificate of  presentment,  nonpayment,  and  serv- 
ice of  notice  thereof  held  presumptive  evidence 
of  the  matters  therein  stated. — Solomon  v.  Co- 
hen (Sup.)  502. 

Under  Code  Civ.  Proc.  S  923,  a  notary's  cer- 
tificate of  presentation  and  nonpayment  of  a 
note,  failing  to  state  that  notice  of  dishonor 
was  given  or  sent  an  indorser,  held  insufficient. 
— Soiomon  v.  Cohen  (Sup.)  502. 

In  an  action  by  the  holder  of  a  promissory 
note  against  an  indorser,  failure  of  plaintiff  to 
show  that  timely  notice  of  dishonor  was  given 
defendant  precludes  recovery. — Solomon  v.  Co- 
hen (Sup.)  502. 

In  an  action  on  a  note,  evidence  held  to  re- 
quire submission  to  the  jury  of  the  question 


*  Point  annotated.    See  syllabus. 
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whether  the  note  wo  accommodation  paper. 
—Hunter  v.  Allen  (Sqik)  880;  OhamberB  y. 
Same.  Id.  884. 

In  an  action  on  a  note  claimed  by  the  maker 
to  have  been  accommodation  paper,  held  error 
sot  to  permit  the  maker  to  show  that  the  in- 
terest at  each  renewal  waa  paid  by  the  payee. 
— National  Bank  of  Newport  y.  H,  P.  Snyder 
Mfg.  Go.  (Sup.)  962. 

BOARD. 

Liability  of  husband  for  wife's  board,  aee  "Hus- 
band and  Wife,"  §  1. 
Of  election  canyassers.  see  ''Elections,"  I  2. 

BODY  EXECUTION. 

See  "Bzecatlon,"  I  & 

BONA  FIDE  PURCHASERS. 

Mortgagee,  see  "Mortgages,"  S  1. 
Of  bill   of  exchange  or  promissory  note,   see 
*'Bills  and  Notes,^'  §  2. 

BONDS. 

Bonds  in  legal  proceedings,  see  "Appeal,"  I  5. 
For  performance  of  duties  of  trust  or  office,  see 

"Guardian  and  Ward  "  |  4. 
Indemnity  bonds,  see  "Insurance,"  |  7. 
Railroad  bonds,  see  "Railroads,"  §  1. 

i   1.    Conatractioit  and  operation. 

In  an  action  on  bonds  issued  by  defendant 
club,  its  liability  thereon  held  not  discharged 
by  plaintiff's  relinquishment  of  his  club  mem- 
bership.— Donoyan  y.  Harlem  Occidental  Club 
(Sup.)  518. 

A  proyisiou  in  a  bond  issued  by  defendant 
club  that  after  maturity  the  bond  would  be  ac- 
cepted in  payment  of  club  charges  held,  in  an 
action,  to  in  no  way  qualify  defendant's  under- 
taking to  pay. — Donovan  y.  Harlem  Occidental 
Club  (Sup.)  51& 

BOROUGHS. 

See  "Municipal  Corporations,"  §  1. 

BOUNDARIES. 

f    1*    Descziption* 

A  conveyance  of  lots  bounded  by  the  westerly 
line  of  a  road  leaves  the  fee  in  the  grantor. — 
Mitchell  v.  Einstein  (Sup.)  210. 

A  conveyance  of  a  lot  bounded  easterly  by  a 
certain  road  vests  the  grantee  with  the  fee  to 
the  center  of  the  road. — Mitchell  v.  Einstein 
(Sup.)  210. 

Where  the  point  of  beginning  in  a  deed  was 
stated  to  be  where  the  center  of  a  road  inter- 
sected the  boundary  of  a  lane,  such  language 
precluded  the  idea  of  the  boundaries  joining 
upon   a   curve. — Rafferty  t.   Anderson    (Sup.) 


BflEACH. 


Of  condition  that  land  be  used  as  highway,  see 

"Highways,"  f  1. 
Of  contract,  see  "Contracts,"  |  4;  "Sales,"  §  4. 
Of  warranty,  see  "Insurance,*'  S  4;    "SaJee."^ 

Sfi  5.  7. 

BRIDGES. 

Presumptions  as  to  performance  of  duties  by 
commissioners,     as     to     supporting     certain 
"Byidenoe,"  ^  - 


bridges,  see 


i    1. 


8  1. 


Eatablialumei&t, 
malnteaajiee. 

Highway  Law,  Laws  1890,  p.  1179,  c  568, 
§  10,  relative  to  the  building  and  repair  of 
bridges  and  highways  in  emergencies,  htid  not 
to  require  the  town  board  to  take  any  action 
until  request  has  been  made  of  the  highway 
commissioner. — People  v.  Early  (Sap.)  640. 

A  highway  commissioner  may  not  by  man- 
damus be  compelled  to  incur  expenses  in  re- 
? airing  a  bridge,  where  there  are  no  county 
unds  available  for  such  purpose. — ^People  v- 
Early  (Sup.)  640. 

f   2.    BesnlAtion,  and  use  for  traveL 

In  an  action  against  a  town  for  damages  sna- 
taiued  by  the  collapse  of  a  bridge,  evidence 
held  to  show  that  plaintiff's  agent  knew  that 
the  bridge  was  liable  to  collapse. — Johnson  v. 
Town  of  Denning  (Sup.)  532. 

One  who  knows  that  a  bridge  in  a  town  is 
liable  to  collapse  under  a  heavy  load,  and  yet 
drives  across  die  bridge  with  such  load,  cannot 
recover  from  the  town  in  case  of  such  collapse. 
— Johnson  v.  Town  of  Denning  (Sup:)  532. 

Town  held  not  liable  for  injuries  caused  by 
horse  taking  fright  at  a  hole  in  bridge,  and 
backing  vehicle. m  which  plaintiff  was  riding 
off  the  bridge. — Wallace  v.  Town  of  New  Al- 
bion (Sup.)  793. 

BROKERS. 

Insurance  brokers,  see  "Insurance,"  J  2. 

i    1.    Dntiea  and  UablUties  to  priaeipal. 

Brokers  who  are  in  a  pool  a^eement  to  carry 
stock  subject  to  the  control  of  a  manager  for 
their  customers  may  agree  with  a  customer  to 
cairy  such  stock  subject  to  his  order. — ^Ridgely 
v.  Taylor  (Sup.)  1089. 

Terms  of  pool  agreement,  by  which  stock  is 
held  by  brokers  for  customers,  held  not  so  far 
a  matter  of  common  knowledge  that  knowledge 
thereof  can  be  imputed  to  a  customer. — ^Ridgely 
v.  Taylor  (Sap.)  1089. 

§    2.    Oompensatlon  and  Ilea* 

Brokers,  employed  to  dispose  of  a  real  estate 
sale  contract  having  produced  a  pnrcha^r 
ready,  able,  and  willing  to  purchase  on  the 
terms  prescribed,  held  entitled  to  recover  com- 
missions.— ^Levy  v.  Timble  (Sup.)  3. 

Pen.  Code,  §  640d  (Laws  1901,  c.  12a  n. 
812),  requiring  written  authority  for  the  sale 
of  real  estate  by  brokers,  held  not  to  apply  1> 
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an  employment  of  broken  for  tho  galo  of  a  con- 
tract to  sdl  real  estate. — ^Levy  ▼.  Timble 
(Sup.)  8. 

The  south  side  of  a  pier,  which  defendants 
rented  to  a  tenant,  with  whom  i>laintiff  nego- 
tiated for  a  lease  of  the  north  side,  held  sab- 
stantially  different  from  the  north  side;  and 
plaintiff,  having  taken  no  part  in  the  negotia- 
tion for  the  lease  of  the  south  side,  was  not  en- 
titled to  commissions. — Lord  y.  Citizens'  Steam- 
boat Co.  (Sup.)  9a 

BUILDING  AND  LOAN  ASSOCIATIONS. 

In  a  suit  to  foreclose  a  building  and  loan 
mortgage,  held,  that  fines  imposed  on  the  bor- 
rowing stockholder  could  not  be  so  coUected. — 
Preston  ▼.  Brinley  (Sup.)  782. 


See 


BUILDING  CONTRACTS. 

"Contracte,"  |  «. 


BUILDING  RESTRICTIONS. 

S««  "CoTenanta,"  |  1. 

CALENDARS. 

Of  causes  for  trial,  see  "Trial,"  I  1. 

CANCELLATION  OF  INSTRUMENTS. 

See  "Reformation  of  Instruments." 
Cancellation  of  insurance  policy,   see  ''Insur- 
ance," ft  3. 
Cancellation  of  leases,  see  "Landlord  and  Ten- 
ant," §S  1,  2. 
C5anoeIlation  of  lis  pendens,  see  "Lis  Pendens." 
Rescission  of  contracts,  see  "Sales,"  §  3. 
Setting     aside     fraudulent     conveyances,     see 
"Fraudulent  CJonveyances,"  §  2. 


§    1*    PvooeedlBSS  and  relief. 

An  answer  in  an  action  based  on  defendant 
inducing  plaintiff's  ancestor  to  marry  him 
through  fraud,  and  to  convey  to  him  property 
through  fraud  and  coercion,  held  sufficient  on 
demurrer.— Mott  v.  De  Nisco  (Sup.)  380. 

Each  of  separate  defenses  in  an  action  based 
on  defendant  fraudulently  inducing  plaintiff's 
ancestor  to  marry  him  held  bad  on  demurrer. — 
Mott  V.  De  Nisco  (Sup.)  380. 

CANVASS  OF  VOTES. 

See  "Elections,"  S  2. 


CARGO. 


See  "Shipping.' 


CARNAL  KNOWLEDGE. 

See  "Rape." 


CARRIERS. 

Amendment  of  pleading  in  action  against  car- 
rier for  assault,  see  ^Tleading,"  f  4. 

Harmless  error  in  action  for  loss  of  or  injury 
to  shipment,  see  "Appeal,"  I  11. 

Opinion  evidence  in  action  for  loss  of  passen- 
ger's baggage,  see  "Evidence,"  f  & 

Pleading  and  evidence  of  damages  for  injury  to 
passenger,  see  "Damages,"  §  & 

f  1.     OoBtr«l  mmA  wKwdMHom  of  eommon 
oaniers* 

Under  Railroad  Law.  Laws  1802,  pp.  13d8, 
140e,  c.  076,  §§  78,  104,  the  New  l^rk  City 
Railway  Company  held  bound  to  transfer  pas- 
sengers between  its  Broadway  and  Twenty- 
Third  Street  lines. — MoLaughlm  v.  New  York 
City  Rt.  Co.  (Sup.)  653 ;  Van  Zandt  v.  Same 
(Sup.)  660. 

Under  Railroad  Law,  Laws  1892,  p.  1406,  c. 
676,  §  104,  a  street  car  passenger  for  whom  a 
transfer  is  rightfully  demanded  held  entitled  to 
the  statutory  penalty  in  case  of  its  refusal,  al- 
though her  fare  was  paid  by  an  escort. — Mc- 
Laughlin V.  New  York  City  Ry.  Co.  (Sup.)  653 ; 
Van  Zandt  v.  Same  (Sup.)  660. 

Where  separate  actions  to  recover  penalties 
for  refusal  of  street  railroad  to  issue  transfer 
as  reauired  by  the  Railroad  Law,  Laws  1892, 
p.  1406,  c.  676,  §  104,  are  commenced  on  the 
same  day,  plaintiff  is  only  entitled  to  recover 
the  penalty  last  incurred. — McLaughlin  v.  New 
York  City  Ry.  Co.  (Sup.)  653;  Van  Zandt  v. 
Same  (Sup.)  660. 

§   2.    Oarrlase  of  goods. 

A  carrier's  common-law  liability  for  loss 
of  a  valise  held,  under  the  circumstances,  not 
limited  by  a  provision  in  a  receipt — Woolsey 
V.  Long  Island  R.  Co.  (Sup.)  56. 

An  express  bill  of  lading,  authorizing  the  re- 
turn of  a  C.  O.  D.  package  if  collection  is  not 
paid  within  30  days,  requires  a  return  of  the 
package  in  good  order. — Freeman  v.  Weir  (Sup.) 
327. 


Whether  plaintiff  assented  to  an  express  re- 
ceipt for  baggage  containing  a  limited  liability 
contract  held  for  the  jury. — Colvin  v.  Fargo 
(Sup.)  377. 

An  owner  of  baggage  delivered  to  an  express 
company  for  transfer  held  not  guilty  of  negli- 
gence i^er  se  in  accepting  an  express  receipt 
containing  a  limited  liability  clause  without 
reading  the  same. — Colvin  v.  Fargo  (Sup.)  377. 

An  express  company,  receiving  goods  for  de- 
livery, held  liable  for  the  damage  to  the  goods. 
-— Jacoby  v.  Piatt  (Sup.)  435. 

§   3.     OaniaKO  of  Uto  stock. 

•A  carrier,  receiving  live  stock  for  shipment, 
is  bound  to  properly  care  for  the  same,  or  afford 
the  shipper  reasonable  opportunity  to  do  so. — 
Olds  V.  New  York  Cent.  &  H.  R.  R,  Co.  (Sup.) 
924. 

•A  so-called  "live  stock  contract"  held  inef- 
fectual to  limit  a  carrier's  common-law  lia- 
bility for  negligently  transporting  plaintiffs' 
horses. — Olds  v.  New  York  Cent  &  H.  R.  R. 
Co.  (Sup.)  924. 

^Polmt  Aimotatod.    M—  syllalnis.  /     r^^^t,^ 
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Byidence  held  sot  to  establish  a  cause  of  ac- 
tion against  a  defendant  railroad  in  tort  or  for 
<!onyersion. — Olds  v.  New  Yorli  Gent.  &  *H.  R. 
R.  Co.  (Sup.)  924. 

^In  an  action  ^gainst  a  carrier  for  negligently 
transporting  plaintifib*  horses,  whether  defend^ 
ant's  care  of  the  horses  was  such  as  to  absolve 
it  from  liability  under  the  common-law  rule 
held  a  question  for  the  jury. — Olds  v.  New  York 
Cent.  &  H.  R.  R.  Co.  (Sup.)  924. 

In  an  action  against  a  carrier  for  negligently, 
transporting  plaintiffs'  horses,  the  question 
whether  or  not  a  contract  limiting  defendant's 
common-law  liability  was  executedf  by  plaintiffs 
in  ignorance  of  its  contents  and  after  shipment 
held  one  for  the  jury. — Olds  v.  New  York  Cent. 
&  H.  R.  R.  Co.  (Sup.)  924. 

$   4.    Carriage  of  passensers. 

Violation  by  elevated  railroad  of  Laws  1890, 
p.  1126,  c.  565,  §  188,  relative  to  starting  trains, 
held  not  to  create  a  presumption  of  negligence. — 
Brown  v.  Manhattan  Ry.  Co.  (Sup.)  190. 

In  an  action  against  carriers  for  injuries,  the 
evidence  held  to  present  a  question  for  the  jury 
whether  the  defendant  was  negligent,  and  wheth- 
•er  plaintiff  was  guilty  of  contributory  negli- 
gence.— Murphy  v.  Union  Ry.  Co.  (Sup.)  850. 

An  initial  carrier  of  baggage  is  not  liable, 
except  by  special  agreement,  beyond  its  own 
route. — Soviero  y.  Wescott  Express  Co.  (Sup.) 
575. 

A  receipt  for  baggage  given  by  a  carrier  held 
not  a  special  contract  for  through  transporta- 
tion.— Soviero  v.  Wescott  Express  Co.  (Sup.) 
375. 

Dismissal  of  the  complaint  at  the  dose  of 
plaintiff's  case  held  error,  where  there  was  un- 
contradicted evidence  sustaining  plaintiff's  cause 
of  action. — Stutsky  v.  Brooklyn  Heights  R.  Co. 
(Sup.)  433. 

In  an  action  for  injuries  by  being  ejected  from 
a  moving  street  car,  evidence  held  to  present 
a  question  of  fact  for  the  jury  whether  the 
motorman  was  acting  within  the  scope  of  his 
authority. — ^Barry  v.  Union  Ry.  Co.  (Sup.)  449. 

Where  a  newsboy  boarded  a  street  car  to 
«ell  papers  without  intending  to  become  a  pas- 
senger by  paying  his  fare  or  traveling  to  any 
particular  point,  he  was  not  entitled  to  the 
rights  of  a  passenger. — Barry  v.  Union  Ry.  Co. 
(Sup.)  449. 

An  instruction  in  an  action  against  a  street 
railway  for  injuries  to  a  passenger  while  alight- 
ing held  erroneous. — ^Atkms  v.  New  York  City 
Ry.  (>).  (Sup.)  500. 

Authority  of  street  car  conductor  defined. — 
Ouariello  v.  Union  Ry.  Co.  (Sup.)  538. 

In  an  action  against  a  street  railway  com- 
pany for  an  assault  committed  by  its  conductor 
on  a  passenger,  a  verdict  for  plaintiff  held  not 
supported  by  the  evidence. — Ouariello  y.  Union 
Ry.  Co.  (Sup.) -538. 

The  refusal  of  a  requested  charge  and  the  giv- 
ing of  a  charge  in  an  action  against  a  street 
railway  company  for  injuries  to  a  passenger 
held  erroneous,  because  in  effect  directing  a  y&c- 


diet  for  substantial  damages,  'though  tbe  inju- 
ries were  slight. — Rosenberg  y.  New  York  City 
Ry.  Co.  (Sup.)  1115. 


CATTLE. 


See  ''Animals." 


CERTIFICATE. 

Certified  checks,  see  "Banks  and  Banking/'  S  2. 

CERTIORARI. 

Review  of  assessment  of  taxes;  see  "Taxation,** 
§4. 

Review  of  condemnation  proceedings,  see  "Emi- 
nent Domain,"  §  2. 

Review  of  proceedings  for  dismissal  of  munic- 
ipal employe,  see  "Municipal  Corporations," 
§  2. 

8    1.    Nature  and  srounds. 

Failure  of  board  of  assessors,  in  assessing 
damages  for  change  of  grade  of  street,  under 
Laws  1896,  p.  865,  c.  716,  to  hold  that  there  had 
been  a  former  recovery,  held,  if  erroneous,  an 
error  of  law  subject  to  review  on  certiorari. — 
People  v.  Lawrence  (Sup.)  820. 

The  act  of  the  board  of  estimate  and  appor- 
tionment in  directing  the  taking  of  land  for  a 
street  held  not  reviewable  on  certiorari,  on  the 
ground  that  it  is  a  taking  of  land  without 
dueprocess  of  law. — People  y.  McClellan  (Sup.) 

^(Dode  Civ.  Proc  S  2120,  held  not  to  author- 
ize the  issuance  of  a  writ  of  certiorari  to  re- 
view the  act  of  the  board  of  estimate  and  ap- 
portionment, directing  the  taking  of  land  for  a 
street,  as  authorized  by  New  York  City  Char- 
ter, Laws  1901,  p.  405.  c.  466,  f  970. — ^People 
y.  McCleUan  (Sup.)  ll&I. 

i  2.     ProceedinKS  aad  determiaatioB. 

Under  Code  Cfiv.  Proc.  S§  405,  414,  212.-. 
certiorari  to  review  a  determination  of  a  town 
board  of  auditors  held  maintainable  more  than 
four  months  after  the  determination  became 
final,  but  within  one  year  after  reversal  of  an 
order  granting  a  writ  of  mandamus  seeking  to 
accomplish  the  same  resulL — People  y.  Snede- 
ker  (Sup.)  319. 

Determination  reviewable  on  certiorari  held 
subject  to  be  set  aside  as  against  weight  of 
evidence,  under  Code  Civ.  Proc.  §  2140,  subd. 
5.— People  V.  Monroe  (Sup.)  366. 

*Where  a  writ  of  certiorari  shows  on  its  face 
that  it  is  insufficient  in  law,  and  that  it  does 
not  lie  to  review  the  acts  complained  of,  th^-^ 
court  granting  the  writ  has  the  power  to  quash 
it  before  the  return. — People  y.  McClellan 
(Sup.)  1107. 

A  motion  to  quash  writ  of  certiorari  to  re- 
view the  acts  of  the  board  of  estimate  and  ap- 
portionment, directing  the  taking  of  land  for  a 
street,  held  suffidienUy  signed  by  the  corpora- 
tion coui^l  as  such,  witiiin  New  York  Pity 
Charter,  jUws  1901,  p.  407,  c  466,  §  973.— 
People  v.  McClellan  (Sup.)  1107. 


*  Point 


rotated.    See  syllabiu*  .  . 
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See  ••Equity." 


CHANCERY. 


CHARGE. 


Of  legacies  on  property  by  will,  see  "Wills," 

§  6. 
To  jury  in  ciyil  actions,  see  "Trial,"  |  6. 

CHARITIES. 

§    1.    Oonstmotioiiy   ftdintnlstr>tio»»   and 
enforcemeBt. 

Under  Laws  1867,  p.  2223,  c  889;  Laws 
1870,  p.  456,  c.  175;  Brooklyn  City  Charter, 
Laws  1873,  p.  1290,  c.  863 ;  Laws  1868,  p.  995, 
c.  483 ;  Laws  1871,  p.  1080,  c.  514 ;  Laws 
1872,  p.  1640,  c.  687;  Laws  1875,  p.  786,  c. 
627;  and  Laws  1877,  p.  180,  c  10^— held 
proper  for  the  Legislature,  in  dissolving  the  In- 
ebriates* Home  for  Kings  County,  to  provide 
that  the  proceeds  of  its  property  should  be  paid 
into  the  Kings  county  treasury. — ^Avila  v.  City 
of  New  York  (Sup.)  1132. 

Trustees  of  a  dissolved  charitable  corporation 
held  not  entitled  to  recover  back  the  proceeds 
of  the  corporation's  property,  which  they  had 
voluntarily  paid  to  the  county  treasurer  under 
an  alleged  unconstitutional  statute. — ^Avila  v. 
City  of  New  York  (Sup.)  1182. 

CHARTER. 

See  ''Municipal  Corporations,"  §§  8,  4. 
Of  corporation,  see  "Corporations,"  §  2. 

CHATTEL  MORTGAGES. 

See  "Pledges." 

S    !•    Keqnlsites  and  Talidity. 

A  chattel  mortgage,  providing  for  entry,  pos- 
session, and  sale  on  default,  need  not  declare 
that  the  right  of  foreclosure  is  not  taken  from 
the  mortgagee  by  provision  for  sale  under  the 
power. — Harris  Automatic  Press  Co.  v.  Demo- 
rest  Pattern  Co.  (Sup.)  462. 

The  purchaser  in  a  conditional  sale  has  a 
mortgageable  interest  in  the  property. — Wash- 
ington Trust  Co.  V.  Morse  Iron  w< 


Dock  Co.  (Sup.)  495. 


^orks  &  Dry 


A  mortgage  may  cover  after-acquired  proper- 
ty. — Washington  Trust  Co.  v.  Morse  Iron 
Works  &  Dry  Dock  Co.  (Sup.)  493. 

§  2*    Oo]uitxiioti4»n  and  operation* 

A  chattel  mortgagee  takes  title  at  once,  and 
retains  it  until  devested  by  payment. — Stearns 
T.  Oberle  (Sup.)  37. 

Where  a  mortgage  covers  after-acquired  prop- 
erty, such  property  acquired  under  a  condition- 
al sale  comes  under  tne  mortgage,  subject  to 
the  terms  of  the  sale. — Washington  Trust  Co. 
V.  Morse  Iron  Works  &  Dry  Dock  Co.  (Sup.) 
495. 

Under  Lien  Law,  Laws  1897,  pp.  537.  538. 
c.  418,  §§  92,  95,  failure  to  refile  a  chattel 


mortgage  does  not,  affect  its  lien  as  against  a 
subsequent  mortgage  executed  while  the  orig- 
inal filing  is  in  force. — Schwab  Mfg.  Co.  v, 
Aisenman  (Sup.)  729. 

i  3.    Bishts  and  UabUlties  of  parties. 

On  default  by  a  chattel  mortgagor,  the  mort- 
gagee becomes  the  absolute  owner  of  the  chat- 
tels, and  entitled  to  immediate  possession. — 
Hazlett  V.  Hamilton  Storage  &  Warehouse  Co. 
(Sup.)  580. 

S   4.    Bishts  and  remedies  of  creditors. 

Creditor  acquires  no  lien  on  mortgaged  prop- 
erty through  the  mortgagee's  failure  to  refile 
the  mortgage  as  required  by  Lien  Law,  Laws 
1897,  p.  538,  c  418,  §  95,  except  by  procuring 
a  judgment  and  levying  an  execution,  or  by 
sequesterine  the  property  through  a  receiver. — 
Schwab  Mfg.  Co.  v.  Aizenman  (Sup.)  729. 

i  6.     Assignment  of  mortgaa^  or  debt. 

The  alteration  of  a  chattel  mortgage  after 
execution  and  delivery  does  not  devest  the  title 
of  a  purchaser  under  the  mortgage  as  made. — 
Steams  v.  Oberle  (Sup.)  87. 

Senior  mortgagee  of  a  chattel,  who  has  as- 
signed his  mortgage,  held  guilty  of  conversion  in 
taking  the  property  from  the  holder  of  a  junior 
mortgage.  —  Schwab  Mfg.  Co.  v.  Aizenman 
(Sup.)  729. 

f   6.    Foreolosnre. 

Where  a  mortgage  fixes  no  time  for  the  pay- 
ment, the  mortgagee  may  foreclose  at  any 
time.— Stearns  v.  Oberle  (Sup.)  37. 

On  foreclosure  of  a  mortgage  covering  prop- 
erty acquired  by  the  mortgagor  under  a  condi- 
tional sale,  the  seller  therein  neld  entitled  to  re- 


ceive the  balance  due  him  from  the  proceeds  of 
the  foreclosure. — Washington  Trust  Co.  v. 
Morse  Iron  Works  &  Dry  Dock  Co.  (Sup.)  495. 

Assignee  of  junior  chattel  mortgage  may  seize 
and  sell  the  property,  subject  to  the  right  of 
the  senior  mortgagee. — Schwab  Mfg.  Co.  t. 
Aizenman  (Sup.)  729. 


See  "Fraud.'* 


CHEAT. 


CHECKS. 


Acceptance  of,  as  accord  and  satisfaction,  see 

"Accord  and  Satisfaction." 
Payment  by,  see  **Payment,"  I  !• 

CHILD. 

See  "Bastards";   "Guardian  and  Ward";   "In- 
fants." 

CHOSE  IN  ACTION. 

Assignment,  see  "AasignmentB." 


CITATION. 


See  "Process.** 
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CITIES. 

S«e  "Municipal  Ooiponiti<»&" 

CITIZENS. 

See  "AUens." 

Equal  protecti«>n  of  lawii  aea  "Gonatltntiopal 

CIVIL  RIGHTS. 

Se«  "Constitutional  Law."  {  S. 

CIVIL  SERVICE 

See  "Municipal  Corporations,"  {2, 

CLAIMS. 

Against  estate  of  decedent,  tee  "Bzecntora  and 

Administrators,"  §  5. 
Ajninst  municipal  corporation,  see  "Municipal 

Corporations,''  §  d 
Against  town,  see  ''Towns/'  f  1. 
Presentation  of  claims  against   cities  for   in« 

juries  from  torts,   see  ^'Municipal   Ourpora- 

tions»"  I  6. 

CLUBS. 

LiabiUty  on  bond,  see  "Bonds,**  1 1. 

CODICIL 

See  "Wills."  I  8. 

COLLATERAL  AGREEMENT. 

Parol  eyidence,  see  "Evidence,"  f  7. 

COLLATERAL  ATTACK. 

On  decree  for  sale  of  decedent's  estate,  see 
"Executors  and  Administrators,"  §  7. 

On  judgment,  see  ''Judgment,"  §  4. 

On  letters  of  administration,  see  "Executors 
and  Administrators,"  §  2. 

COLLATERAL  INHERITANCE  TAXES. 

See  "Taxation,"  I  6. 

COLLATERAL  SECURITY. 

See  "Pledges." 

COLLATERAL  UNDERTAKING. 

See  "Guaranty." 

COLLECTION. 

Of  costs,  see  "Costs,"  §  4. 
Of  estate  of  decedent,  see  "EJxecutors  and  Ad- 
ministrators," S  4. 
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COMMERCE. 

Carriage  of  goods  and  passengers;  see  *'Gai^ 
riers";    "Shipping." 

§    1.    Means  and  methods  of  recvl*tlon. 

Tbe  agnculturml  law,  as  amended  hy  Laws 
1902,  p.  »»,  c.  30,  {  70f,  requiring  shipments  of 
veal  to  be  tagged,  kM  net  an  interference  witJi 
the  regulation  of  interstate  commerce,  in  Tiola- 
tion  of  Const.  U.  S.  art-  1.  I  8^  cL  3.— People 
V.  Bishopp  (Sup.)  773. 

COMMISSION. 

To  take  testimony,  see  "DepositiQiUL* 

COMMISSJONERS. 

Beet  and  secondary  eyldenoe  as  to  reports  of, 
see  "Evidence,"  t  8. 

Duty  of  highway  conunissioner  as  to  bridges, 
see  "Bridges,"  I  1. 

In  condemnation  proceedinffs,  see  '^Eminent  Do- 
main," §  2. 

Of  estimate  of  damages  for  public  improve- 
ments, see  "Municipal  Corporationa,"  8  3. 

Presumption  as  to  performajooe  of  dntiea.  see 
"Evidence,"  (  1. 

COMMISSIONS. 

Agreement  by  Insorance  agent  to  pay  renewal 


commissions,  see  "Insurance,"  f 
Of  broker,  see  "Brokers,"  |  2. 
Of  executor  or  administratCMT,  see 

and  Administrators,"  $  9. 
Of  receiver,  see  "Receivers,"  |  8. 
Of  trustee,  see  "Trusts,"  f  4. 


"Bxecators 


COMMITTEE. 

Of  incompetent,  see  "Guardian  and  Ward,**  ff 

2,  3. 
Payment  of  legacy  to  committee  of  incompetent^ 

see  "Executors  and  Administrators,"  |  6. 

COMMON  CARRIERS. 

See  'XtarrUn." 

COMMON  SCHOOLS. 

See  "Sdiools  and  School  DistrictB."  |  1, 

COMPENSATION. 

For  property  taken  for  public  use,  see  "Eminent 

Domain,"  (  1. 
For  services,  see  "Master  and  Servant,"  |  1. 
Of  attorney,  see  "Attorney  and  Client,"  §  3. 
Of  broker,  see  "Brokers,"  §  2. 
Of  executor  or  administrator,  see  "'Bzecutors 

and  Administrators,"  §  9. 
Of  municipal  officer  or  employ^  see  ^'Municipal 

Corporations,"  §2. 
Of  receiver,  see  *TteceiV€r8,"  §  3. 
Of  trustee,  see  "Trusts,"  §  4. 
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COMPETENCY. 

Of  evidence  in  ciril  actions,  see  "Evidence,'*  I  2. 
Of  experts  u  witnesses,  see  "Evidence/*  I  8. 
Of  witnesses  in  general,  see  "Witneases,'^  I  1. 

COMPLAINT. 

See  "Pleading." 

In  criminal  prosecution,  see  "Indictment  and 
Information." 

COMPROMISE  AND  SETTLEMENT. 

See  "Accord  and  Satisfaction";   "Payment" 
Consideration  of  bill  or  note,  see  "Bills  and 
Notes,"  §  1. 

COMPUTATION. 

Of  period  of  limitation,  see  "Limitation  of  Ac- 
tions," i  2L 

CONCLUSION. 

In  pleading,  see  "Pleading  "  §  1. 
Of  witness,  see  "Evidence,^'  i  8. 

CONDEMNATION. 

Taking  property  for  public  use,  see  "Eminent 
Domain." 

CONDiTIONAL  SALES. 

Jurisdiction  of  municipal  court  of  action  on, 
see  "Courts,"  |  1. 

CONDITIONS. 

In  grant  of  land  for  highway,  see  "Highways," 

§  1* 
Precedent  to  action  on  bill  or  note,  see  "Bills 

and  Notes,"  S  4. 

CONFIDENTIAL  RELATIONS. 

Of  parties  to  contract  or  conveyance,  see 
"Fraudulent  Conveyances,"  |  1. 

CONFLICT  OF  LAWS. 

Distribution  of  decedent's  estate,  see  "Descent 
and  Distribution,"  §  1. 

CONNECTING  CARRIERS. 

See  "Carriers,"  ««  1,  4. 

CONSIDERATION. 

For  agreement  by  insurance  agent  to  pay  re- 
newal commissions,  see  "Insurance/*  f  2. 

For  release  of  mortgage,  see  "Mortgages,"  §  4. 

Of  bill  of  exchange  or  promissory  note,  see 
"Bills  and  Notes,"  S  !• 


Of  contract,  see  "Contracts,"  I  1. 
Of  fraudulent  conveyance,  see  ^'Fraudulent  Con- 
veyances," (  1. 

CONSTITUTIONAL  LAW. 

Certiorari  to  review  act  of  board  of  estimate 
and  apportionment  in  directing  taking  of  land 
for  street  as  being  without  due  process  of 
law,  see  "Certiorari,"  f  1. 

Profusions  relating  to  particular  8v2^ect». 

See  "Commerce,"  S  1:  "Corporations,"  M  2,  3; 
"Gaming,"  §  1 ;    "Taxation,"  §  1. 

Innkeepers'  lien,  see  "Innkeepers." 

Jurisdiction  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  §  2. 

I   1.    Vested  rights. 

Laws  1897,  p.  313,  c.  384,  §  80,  imposing  a 
liability  on  directors  of  corporation  for  fail- 
ure to  file  annual  report,  did  not  create  a  vest- 
ed right  in  a  party  entitied  to  recover  thereon. 
—Davidson  v.  Wftthaus  (Sup.)  428. 

Laws  1901,  p.  966,  c  354,  §  30,  limiting  to  six 
months  the  right  of  action  against  officers  of  a 
corporation  for  failure  to  file  an  annual  report, 
affected  only  the  remedy. — ^Davidson  ▼.  Wit- 
thaus  (Sup.)  42a 

§  2.    Obllcation.  of  eontrAots. 

Section  116  of  the  Lien  Law  (Laws  1897,  p. 
541,  c.  418,  as  amended  by  Laws  1900,  p.  1625. 
c.  762),  relative  to  default  in  case  of  conditional 
sales,  held  inapplicable,  without  impairing  con- 
tract obligations,  to  a  sale  made  while  Laws 
1884,  p.  380.  c.  315,  as  amended  by  Laws  1896, 
p.  674,  c.  601,  was  in  force.~Haefelein  v.  Ja- 
cob (Sup.)  466. 

I  S.     Eqvml  proteotion  of  laws. 

Under  Buffalo  City  Charter,  Laws  1891,  pp. 
210,  211,  c.  105,  §§  334,  337.  a  Jewish  appfi- 
cant  for  position  as  public  school  teacher  held 
not  denied  the  equal  protection  of  the  law,  or 
discriminated  against  because  of  race,  by  re- 
fusal of  board  of  school  examiners  to  grant  her 
special  examination  on  a  day  other  than  Satur- 
day.— Cohn  V.  Townsend  (Sup.)  817. 

§   4.    Due  prooess  of  law. 

Proposed  amendment  of  charter  of  stock  life 
insurance  company  organized  under  Laws  1853, 
p.  887,  c.  463,  hM  repugnant  to  constitutional 
provisions  forbidding  deprivation  of  property 
without  due  process  of  law. — Lord  v.  Equitable 
Life  Assur.  Soc.  (Sup.)  65. 

CONTEMPT. 

Violation  of  injunction,  see  "Injunction,"  §  5. 

CONTEST. 

Of  will,  see  "WlUs,"  t  4. 

CONTINUANCE. 

In  an  action  for  work  and  labor,  an  adjourn- 
ment of  the  trial,  based  on  an  offer  to  submit 
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supplementary   proof,  held  improperly  denied. 
— Hennion  y.  Henry  B.  Harris  CJo.  (Sup.)  425. 

^Under  Rule  9,  Special  Rules  Supreme  Court. 
Appellate  Division,  First  Department,  counsel 
engaged  to  argue  a  cause  on  the  day  calendar 
of  the  United  States  Supreme  Court  held  enti- 
tled to  a  postponement  of  a  cause  called  for 
trial  in  a  state  court  on  the  same  day. — ^Robin- 
son V.  De  Fere  (Sup.)  847. 

Under  Rule  9,  Special  Rules  Supreme  Court, 
Appellate  Division,  First  Department,  where 
counsel  was  entitled  to  the  postponement  of  a 
trial,  the  case  held  not  affected  by  suggestion 
made  on  calling  the  cause  that  the  trial  be  be- 
gun and  adjourned  over  to  a  subsequent  day. 
— Robinson  y.  De  Fere  (Sup.)  847. 

CONTRACTS. 

Agreements  within  statute  of  frauds,  see 
^*Fraud8,  Statute  of." 

Alteration,  see  "Alteration  of  Instruments." 

Assignment,  see  '^Assignments." 

Cancellation,  see  "Cancellation  of  Instruments." 

Discovery  in  action  for  breach,  see  "Discov- 
ery." §  1. 

Impairing  obligation,  see  "Constitutional  Law," 
§2. 

Judgment  in  prior  suit  as  evidence  in  action  on 
contract,  see  "Judgment,"  §  7. 

Operation  and  effect  of  usury  laws,  see 
^•Usury,"  §  1. 

Parol  or  extrinsic  evidence,  see  "Evidence," 
§7. 

Recovery  on  issues  on  contract,  where  issues  of 
tort  are  also  stated,  see  "Pleading,"  §  8. 

Reformation,  see  '^Reformation  of  Instru- 
ments." 

Restraining  performance  or  breach,  see  "In- 
junction," §  1. 

Specific  performance,  see  "Specific  Perform- 
ance." 

ContracU  qf  particular  classes  of  parties. 
See  "Carriers,"  §  3 ;  "Corporations,"  |  5 :  "Ex- 
ecutors and  Administrators,"  §  8;  **Land- 
lord  and  Tenant"  §  3;  "Master  and  Serv- 
ant"; "Municipal  Corporations,"  §  3;  "Ware- 
housemen." ' 

Contmds  relating  to  partiouUir  stibjects. 

Compensation  of  attorney,  see  "Attorney  and 

Client,"  §  3. 
Making  bequest  or  devise,  see  "Wills,"  §  2. 
Repair  of  premises  demised,  see  "Landlord  and 

Tenant,**^  f  3. 
Sale  of  timber,  see  "Logs  and  Logging." 
Transportation   of   live   stock,   see   "Carriers," 

§  3. 

Particular  classes  of  express  contracts. 
See  "Bailment";   "Bills  and  Notes";   "Bonds"; 

"Covenants":       "Guaranty";       "Insurance"; 

"Partnership*';    "Sales." 
Agency,  see  "Principal  and  Agent." 
Employment,  see  "Master  and  Servant.** 
Leases,  see  "Landlord  and  Tenant." 
Mutual  benefit  insurance,  see  "Insurance,"  §  9. 
Sales  of  realty,  see  "Vendor  and  Purchaser." 


ParticuXar  classes  of  implied  eontracU^ 
See  "Account  Stated";   "Work  and  Labor." 
Particular  modes  of  discharging  contracts. 
See  "Accord  and  Satisfaction";    "Paynaeot.'' 

§    1*    Requisites  and  Talidity. 

A  contract  with  company  held  not  shown  to 
have  been  accepted  by  it — Goldberger  t.  Mor^ 
ris  (Sup.)  359. 

Services  rendered  gratuitously  are  not  a  «uf- 
ficient  consideration  to  sustain  an  executory 
promise. — Strevell  v.  Jones'  Estate  (Sup.)  627. 

In  an  action  on  a  contract  whereby  defend- 
ant was  alleged  to  have  employed  pLaintiff  to 
prepare  plans  for  a  building,  evidence  held  in- 
sufficient to  sustain  a  finding  for  plaintiff. — 
Minuth  V.  Barnwell  (Siu>.)  649. 

Where  an  absolute  bequest  of  the  income  of 
an  estate  was  made  to  the  widow,  an  assign- 
ment of  a  portion  of  the  income  to  the  son  to 
induce  him  to  perform  his  du^  as  an  executor 
held  without  consideration. — ^Slater  v.  Slater 
(Sup.)  900. 

S   2.    Oonstnaotlon  and  operation* 

Contract  for  support  of  son's  family  con- 
strued, and  held,  that  death  of  son  did  not  abro- 
gate the  contract.  —  Recknagel  v.  Steinway 
(Sup.)  119. 

§   3.    Modifloation  and  mevser. 

The  arrangements  for  a  leasing  are  merged  in 
the  lease  executed. — Ranalli  v.  Zeppetelli  (Sup.) 
561. 

I   4.    Perf  ormanee  or  breaoli. 

Where  a  contractor  failed  to  complete  a  build- 
ing within  the  time  required,  though  the  owner 
thereafter  urged  completion,  he  could,  after 
completion,  resist  payment  because  the  work 
was  not  finished  in  time.— Crocker- Wheeler  v, 
Varick  Realty  Co.  (Sup.)  23. 

It  was  no  excuse  for  nonperformance  of  a 
guaranty  as  to  heating  plant  installed  that 
the  house,  by  reason  of  its  construction,  was  a 
difficult  one  to  heat. — White  v.  Von  Waffen- 
steiu  (Sup.)  257. 

S  6.     Actions  for  breaoli. 

In  an  action  by  a  building  contractor  to  re- 
cover for  extra  work  under  the  contract,  and 
necessary  changes,  additions,  and  alterations, 
it  is  not  necessary  to  allege  a  demand  of  the 
architect  and  refusal  by  him  to  giye  a  certifi- 
cate.— Langley  v.  Rouss  (Sup.)  lOSw 

Evidence  held  insufficient  to  show  that  a  sub- 
contractor for  excavating  for  a  dam  and  dispos- 
ing of  the  earth  did  any  extra  work  of  refilling. 
— Kearney  v.  Coleman  (Sup.)  206. 

An  answer  held  demurrable  on  the  ground 
that  it  failed  to  set  up  any  breach  of  an  agree- 
ment, the  breach  of  which  was  relied  on.— 
Duryee  v.  Parker  (Sup.)  981. 

CONTRIBUTORY  NEGLIGENCE. 

Of  passenger,  see  "Carriers,"  §  4. 
Of  person  injured  by  defect  in  construction  of 
street  railroad,  see  "Street  Railroads*"  S  L 


*  Point  annotated* 


See  syllalms. 
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Of  person  Injured  by  defective  bridge,  see 
"Bridges,"  S  2. 

Of  person  injured  by  operation  of  street  rail- 
road, see  "Street  Railroads,"  i  2. 

Of  person  killed  at  railroad  crossing,  see  "Rail- 
roads," S  2. 

Of  person  killed  on  street,  see  "Manidpal  Cor- 
porations," I  4. 

Of  senrant,  see  "Master  and  Servant,"  {  S. 

CONVERSION. 

Wrongful  conversion  of  personal  property,  see 
"Trover  and  Conversion." 

Will  construed,  and  held  not  to  effect  an 
equitable  conversion  of  the  realty. — Monjo  v. 
Widmayer  (Sup.)  835. 

Will  construed,  and  direction  to  divide  pro- 
ceeds of  sale  of  real  estate  held  not  to  work  an 
equitable  conversion. — In  re  Scbabacker  (Sur.) 
80. 

CONVEYANCES. 

In   fraud  of  creditors,   see   "Fraudulent  Con- 
veyances." 
In  trust,  see  "Trusts,"  §  1. 

Conveyances   by   or  to  parti4yuUir  dOMes  cf 

parties. 
See  "Receivers,"  §  2. 

Conveyances  cf  particular  species' of  property. 
Land  for  highway,  see  "Highways,"  §  1. 
Particular  cUisses  cf  conveyances. 
See     "Assignments";      "Chattel     Mortgages"; 
"Deeds";   "Mortgages." 

CORPORATIONS. 

Amendment  of  charter  as  deprivation  of  due 
process  of  law,  see  "Constitutional  Law,"  §  4. 

Bills  and  notes  of,  see  "Bills  and  Notes,"  §§ 
1,  2. 

Exemption  of  corporate  officer  from  service  of 
process  while  attending  trial  as  witness,  see 
^•Process,"  §  1. 

Fraud  in  procuring  subscriptions  to  stock,  see 
"Fraud,*^§  2. 

Gift  of  stock  certificates,  see  "Gifts,"  §  1. 

Insurance  of,  against  embezzlement,  see  "In- 
surance," S  7. 

Law  imposing  liability  on  directors  for  failure 
to  file  annual  report  as  creation  of  vested 
riffht,  see  "Con^stitutioual  Law,"  §  1. 

Production  of  books  on  examination  of  officers 
before  trial,  see  "Discovery,"  §  1. 

Particular  classes  of  corporations. 
See  "Building  and  I^an  Associations";    "Mu- 
nicipal Corporations";    "Street  Railroads." 
Banks,  see  "Banks  and  Banking." 
Charitable  corporations,  see  "Charities."  |  1. 
Insurance  companies,  see  "Insurance,'    i  1. 

I    1.    InoorpormtloB  and  OTKanlaation. 

Claim  for  services  and  disbursements  as  trus- 
tee of  corporation  held  not  necessarily  incon- 
94  N.Y.S.— 75 


sistent  with  claim  for  participation  in  promo- 
tion fees. — Boice  v.  Jones  (Sup.)  896. 

§    2.    Corporate  ezistenoe  and  franobise. 

Insurance  Law,  Laws  1892,  p.  1955,  c.  600, 
§  52.  relating  to  amendment  of  charter  of  cor- 
porations, held  to  contemplate  action  by  board 
of  directors  only,  so  that  amendment  merely 
assented  to  owners  of  majority  of  shares  was 
not  binding  on  minority  stockholders. — Lord  v. 
Equitable  Life  Assur.  Soc.  (Sup.)  65. 

Const.  1846,  art.  8,  |  1,  and  Const.  1894,  art. 
8,  §  1,  relating  to  alteration  and  repeal  of 
laws,  held  to  afford  no  authority  for  amending 
charter  of  corporation. — Lord  v.  Equitable  Life 
Assur.  Soc.  (Sup.)  65. 

i   3.    Members  and  stookholders. 

Right  of  stockholder  to  vote  shares  at  cor- 
porate elections  held  incident  of  ownership  in 
nature  of  property. — ^Lord  v.  Equitable  Life 
Assur.  Soc.  (Sup.)  65. 

A  receiver  of  a  Minnesota  corporation  held 
not  entitled  to  enforce  liability  of  nonresident 
stockholder,  under  Const,  art.  10,  §  3,  and 
Laws  Minnesota  1899.  p.  315,  c.  272. — Con- 
verse V.  Stewart  (Sup.)  310. 

In  a  proceeding  by  a  receiver  of  a  Minnesota 
corporation,  seeking  to  enforce  liability  of 
stockholders,  under  Laws  Minn.  1899,  p.  315, 
c.  272,  held,  that  the  court  did  not  acquire 
jurisdiction  by  making  the  corporation  a  party. 
—Converse  v.  Stewart  (Sup.)  310. 

Recovery  under  Stock  Corporation  Law,  Laws 
1892,  p.  1840,  c.  688,  §  53,  for  refusal  of  trans- 
fer agent  of  corporation  to  exhibit  the  transfer 
book,  held  not  sustainable  on  the  evidence. — 
Ho  Ulster  v.  De  Forest  Wireless  Telegraph  Co. 
(Sup.)  504. 

Under  Stock  Corporation  Law,  Laws  1890,  p. 
1071,  c.  5(>4,  §  29,  as  amended  by  Laws  1900,  p. 
218,  c.  128,  and  Laws  1001,  p.  965,  c.  354. 
stockholders  of  a  corporation  have  an  absolute 
right  to  the  inspection  of  the  stock  book,  which 
will  be  enforced  by  mandamas. — People  v. 
Keeseville.  A.  C.  &  L.  C.  R.  O.  (Sup.)  555. 

S   4.    Oflloers  and  agents. 

The  six  months'  limitation  to  actions  to  en- 
force liability  of  directors  for  failure  to  file  re- 
port, imposed  by  Laws  1901.  p.  966.  c.  354.  §  30. 
amending  Laws  1897,  p.  313.  c.  384,  §  30,  and 
Laws  1899,  p.  767,  c.  354,  §  34,  applies  to  right 
of  action  accruing  under  the  act  prior  to  the 
amendment. — Davidson  v.  Witthaus  (Sup.)  428. 

Laws  1901,  p.  966,  c.  354,  §  30,  limiting  to  six 
months  right  of  action  against  officers  of  corpo- 
ration for  failure  to  file  annual  report,  was  not 
invalid  as  an  unreasonable  limitation. — David- 
son V.  Witthaus  (Sup.)  428. 

In  an  action  against  a  corporation  on  a  con- 
tract, defendant's  by-laws  and  certain  parol  evi- 
dence held  competent  to  show  that  the  contract 
was  not  properly  executed. — Quackenboss  v. 
Globe  &  Rutgers  Fire  Ins.  Co.  (Sup.)  723. 

In  suit  to  enforce  demand  against  the  treas- 
urer of  a  corporation  on  his  promise  to  pur> 
chase  a  certain  proportion  of  bonds  of  corpora- 
tion used  as  collateral  for  a  loan  made  to  the 
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corporation,  rights  of  parties  equitably  deter- 
mised. — Buffalo  Loan,  Trust  &  Safe  Deposit 
Co.  ▼.  Carstensen  (Sup.)  907. 

S   6.    Corporate  poirora  ajUl  liabilitUs. 

Under  Corporation  Law  N.  J.  (P.  L.  1896,  p. 
294)  §  51,  so-called  guaranty  of  dividends  on 
outstanding  stock  of  a  corporation,  part  of  the 
•tock  of  which  the  guarantor  c<HT>oration  had 
purchased,  held  enforceable  as  deferred  con- 
sideration for  the  stock  purchased. — Windmul- 
ler  ▼.  Standard  Distilling  &  Distributing  Co. 
(Sup.)  52. 

Facts  held  insufficient  to  render  defendant 
corporation  liable  for  services  rendered  by 
plaintiff  to  another  corporation  before  defend- 
ant company  was  organized. — Girbekian  v. 
Cairo  Ogarette  Co.  (Sup.)  345. 

Under  Laws  1897,  p.  586,  c.  418,  S  91,  a 
mortgage  securing  corporate  bonds  and  describ- 
ing both  real  and  personal  property  is  a  lien 
on  the  personalty,  although  recorded  only  as  a 
real  estate  mortgage. — Washington  Trust  Co. 
▼.  Morse  Iron  Works  St  Dry  Dock  Co.  (Sup.) 
495. 

*In  an  action  on  a  note  purporting  to  be 
executed  by  a  corporation  by  its  president  and 
treasurer,  the  proof  reouired  to  bind  defendant 
determined. — National  Bank  of  Newport  ▼.  H. 
P.  Snyder  Mfg.  Co.  (Sup.)  982. 

Where  a  note  was  in  fact  accommodation 
paper,  as  the  holder  knew,  proof  of  its  execu- 
tion by  the  president  and  treasurer  of  the 
corporation  which  appeared  to  be  maker  was 
insufficient  to  bind  the  defendant. — ^National 
Bank  of  Newport  y.  H.  P.  Snyder  Mfg.  Co. 
(Sup.)  982. 

§   6.    Forelcn  oorporatlons. 

The  comptroller,  in  appraising  the  stock  of  a 
foreign  corporation  as  capital  for  the  assess- 
ment of  a  license  fee,  may  take  into  considera- 
tion the  corporation's  own  estimate  of  the  value 
of  its  good  will.— People  v.  Miller  (Sup.)  193. 

Under  section  181  of  the  tax  law  (Laws  1896, 
p.  856,  c.  908),  the  license  fee  of  a  foreign  cor- 
poration should  be  assessed  upon  the  amount  of 
capital  employed  by  it  within  the  state,  and 
not  upon  the  amount  of  its  capitalization. — Peo- 
ple T.  Miller  (Sup.)  193. 

Under  section  181  of  the  tax  law  (Laws  1896, 
p.  856,  c.  908),  comptroller  may  not  review  his 
own  decision  by  arbitrarily  reassessing  and  re- 
adjusting a  license  fee  imposed  on  and  paid  by 
a  corporation. — People  v.  Miller  (Sup.)  193. 

In  an  action  by  a  foreign  corporation  failure 
to  plead  its.  compliance  with  the  laws  as  to 
doing  business  in  the  state  held  not  reversible 
error. — Harris  Automatic  Press  Co.  v.  Demorest 
Pattern  Co.  (Sup.)  402. 

Stock  Corporation  Law,  Laws  1892,  p.  1840, 
c.  688,  I  53,  as  amended  by  Laws  1897,  p.  314, 
c.  384,  §  3,  requiring  foreign  corporations  to 
keep  a  stockbook  for  the  inspection  of  stock- 
holders, held  not  satisfied  by  the  keeping  of  a 
book  which  fails  to  show  the  residence  of  stock- 
holders and  the  amount  paid  on  the  stock. — ^Fay 
T.  Coughlin-Sandford  Switch  Co.  (Sup.)  628. 


Stock  Corporation  Law.  Laws  18d2,  p.  l^¥i 
c.  688,  §  53.  as  amended  by  Laws  1897.  p.  3U 
c.  384,  i  3,  requiring  foreign  corporations  to 
keep  a  stockbook  for  the  mapection  of  stock- 
holders, entitles  the  stockholders  to  take  ex- 
tracts from  the  book. — ^Fay  v.  Conghlm-^and- 
ford  Switch  Co.  (Sup.)  628. 

CORRECTION. 

Of  assessment  of  taxes,  see  "Taxation,"  §  4. 
Of  restraining  order,  see  "Injunction,"  §  3. 

COSTS. 

Acceptance  of  payment  of  costs  as  wmlrer  of 
right  to  appeal,  see  "Appeal,"  9  3. 

Right  of  attcHmey  to  coats,  see  "Attorney  and 
ChenU"  §  3. 

In  parHeuUw  octtoru  or  proceedings. 
Bastardy  proceedings,  see  "Bastards,"  {  1* 
f'oreclosnre,  see  "Mortgagee"  f  5. 
Probate  proceedings,  see  ^* Wills,*'  f  4- 

§    1*    Hatnre,    kvov^^"*    *^>^d    extemt    of 
risht  in  soBoratL 

In  an  action  for  an  accounting  against  attor- 
neys appointed  by  plaintiff  iudividaally  and  as 
trustee  under  her  deceased  husbaud*8  will  to 
manage  her  personal  property  and  that  of  the 
estate,  costs  field  improperly  allowed  again:%r 
plaintiff.— Myer  t.  Abbett  (Sup.)  23& 

i    2.    Persons,  propertji  and  f nnda  llnble. 

All  parties  to  a  special  proceeding,  inclndiui: 
those  who  objected  to  the  appointment  of  a 
referee,  if  any,  are  liable,  after  such  appoint- 
ment, for  referee's  and  stenographer's  fees. — 
Bottome  t.  Alberst  (Sup.)  348. 

A  committee  of  an  incompetent,  having  par- 
ticipated in  a  special  proceeding  to  obtain  pa- 
pers and  funds  belonging  to  an  estate  from  an 
attorney,  held  liable  for  stenographer's  and  ref 
eree*s  fees. — ^Bottome  t.  Alberst  (Sup.)  S48. 

§   3.    On   appeal   or   error,   and   om   na« 
trial  or  motion  tlieref  or. 

Where,  on  cro8s-api>eals,  both  parties  suc- 
ceed in  part,  no  costs  of  the  appeal  should  b^ 
allowed  to  either.  — Sherman  v.  Matthieu  (Sup.) 
565. 

Defendant,  as  to  whom  accounting  was  di- 
rected, held  entitled  to  costa  on  appeal. — Boii^ 
y.  Jones  (Sup.)  896. 

§  4.     Payment  and  remedies  for  oollee- 


ayment 
tion* 


Code  Civ.  Proc.  §  779,  held  applicable,  to 
require  payment  of  costs  as  a  condition  pre- 
cedent to  prosecution  of  subsequent  suit  be- 
tween same  parties  after  dismissal. — Ingros^so 
V.  Baltimore  &  O.  R.  Co.  (Sup.)  177. 

That  defendant,  after  a  motion  to  require 
plaintiff  to  pay  the  costs  of  a  former  action 
against  anotner,  procured  an  assignment  of  the 
judgment  for  suoi  costs,  furnished  no  grounds 
for  granting  the  motion. — Tanzsheim  v.  Brook- 
lyn, Q.  C.  &  S.  R.  Ck>.  (Sup.)  534. 


*  Point  annotated. 
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COUNTERCLAIM. 

Se«  "Set-Off  and  Ooanterdainuf 

COUNTIES. 

Ballots  in  connty  seat  remoral  election,  see 
"Elections,"  (  1. 

County  board  of  election  canvassers,  see  "Elec- 
tions," §  2. 

Mandamus  to  compel  audit  of  bill  by  county 
board,  see  "Mandamus,"  §  1. 


COURTS. 

Justices*  courts,  see  "Justices  of  the  Peace.'* 

Review  of  decisions,  see  "Appeal." 

Trial  by  court  without  jury,  see  "THal,"  §  7. 

Jurigdietian  of  particular  actian*,  proceedings, 
or  »uhjeot9. 

See  "Assault  and  Battery,"  f  1;  "Interplead- 
er," §  2;   "Motions." 

Action  for  wrongful  death  in  place  within 
state  ceded  to  United  States,  see  "United 
States,"  f  1. 

Appointment  of  administrator,  see  "Executors 
and  Administrators,"  §  2. 

Bastardy  proceedings,  see  "Bastards,"  |  1. 

Criminal  prosecutions,  see  "Criminal  Law,*'  §§ 
2,  6. 

I    1.    Oonrts  of  liailted  or  inforior  Jnris- 
diotloA. 

On  appeal  under  Municipal  Court  Act,  Laws 
1902,  p.  1581,  c.  580,  §  319,  on  aflSdavits,  find- 
ing of  trial  court  on  conflicting  evidence  held 
conclusive.  —  Metal  Stamping  Co.  v.  Samuel 
(Sup.)  11. 

Under  Municipal  Court  Act,  Laws  1902,  p. 
1539,  c.  580,  $  152,  subd.  3,  an  affirmative  judg- 
ment on  a  counterclaim  cannot  be  rendered  in 
an  action  by  a  receiver. — Schlesinger  v.  Rach- 
mil  (Sup.)  12. 

An  action  by  a  vendee  of  a  piano  to  recover 
installments  paid  under  Laws  1897,  p.  541,  c. 
418,  §  116,  as  amended  by  Laws  1900,  p.  1(J24, 
c.  762,  after  possession  had  been  obtained  by 
the  vendor^a  assignee  in  replevin,  held  not  an 
action  arising  on  contract  of  conditional  sale, 
not  triable  in  Municipal  Court,  under  Laws 
1902.  p.  1533,  c.  580,  §  139.— Woodman  v. 
Xeedham  Piano  &  Organ  Co.  (Sup.)  371. 

A  trial  court,  by  declaring  that  a  bill  of  sale 
under  which  a  third  person  claimed  property, 
levied  on  under  an  execution,  was  fraudulent, 
7^eJd  not  to  exercise  equitable  jurisdiction,  in 
violation  of  Municipal  Court  Act.  Laws  1902, 
p.  1490.  c.  580,  §  2.  subd.  2.— Milella  v.  Simpson 
(Sup.)  464. 

Plaintiff  in  a  Municipal  Court  case,  having 

Eaid  one  jury  fee  under  Municipal  Court  Act, 
iaw8  1902,  p.  1557,  c.  580,  §  231,  and  the  jury 
having  been  discharged  for  want  of  time  to  try 
the  case,  held  obliged  to  pay  another  fee  for  a 
jury  on  the  adjourned  day. — De  Nigris  v.  Brill 
(Sup.)  505. 

Where  a  plaintiff  in  the  Municipal  Court  Is 
required  to  pay  two  jury  fees  because  of  an  ad- 

^Polat  aimotatodi 


jonmaent  on  the  court's  own  motioii,  he  is  en- 
titled to  tax  the  second  fee,  if  successful,  not- 
withstanding Municipal  Court  Act,  Laws  1902, 
Pjl559,  c.  MO,  f  238.— De  Nigris  v.  Brill  (Sup.) 

Municipal  Court  judgment,  rendered  after  the 
expiration  of  the  time  allowed  by  Municipal 
Court  Act.  Laws  1902,  p.  1557,  c.  580,  |  230, 
held  void. — Maggio  v.  Ocean  view  Cemetery 
(Sup.)  695. 

I  2.    Coitrts  of  v^bate  inrtsdlotloii. 

The  validity  of  a  disputed  assignment  of  an 
interest  in  the  estate  of  a  decedent  cannot  be 
determined  by  a  surrogate. — In  re  Losee's  Es- 
tate (Sur.)  1082. 


COVENANTS. 

To  repair  premises  demised,  see  "Landlord  and 
Tenant,"  i  3. 

§   1.    Oonstriaotioit  mnd  opermtloii. 

A  building  restriction  held  not  applicable  to 
certain  real  estate. — Halstead  v.  Atterbury 
(Sup.)  1023. 

COVERTURE. 

See  "Husband  and  Wife." 

CREDIBILITY. 

Of  witness,  see  "Witnesses,"  §  8. 

CREDITORS. 

See  "Bankruptcy";  "Creditors'  Suit";  -Fraud- 
ulent Conveyances." 

Rights  as  to  chattel  mortgage  by  debtor,  see 
"Chattel  Mortgages,"  (  4. 

CREDITORS'  SUIT. 

Conclusiveness  of  judgment,  see  "Judgment," 

§  C. 
Remedies  in  cases  of  fraudulent  conveyances, 

see  "Fraudulent  Conveyances,"  §  2. 

♦Rule  that  creditors*  bill  will  not  lie  until 
execution  has  been  returned  unsatisfied  held  not 
to  apply,  where  it  is  impossible  for  creditor  to 
take  preliminary  steps.  —  Bateman  v.  Hunt 
(Sup.)  861. 

♦Plaintiff  held  entitled  under  the  circum- 
stances to  maintain  a  creditors*  suit  without 
having  first  obtained  a  judgment  at  law  and  the 
return  of  the  execution  unsatisfied. — Bateman 
v.  Hunt  (Sup.)  861, 

CRIMINAL  CONVERSATION. 

Striking  out  pleading,  see  "Pleading,"  §  7. 

CRIMiNAL  LAW. 

Indictment,  information,  or  complaint,  see  "In- 
dictment and  Information." 
Prohibition  against  trial  of  accused,  see  "1^0- 

hibition,"  §  1. 


See  ayllabve.' 
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Searches  and  selEurea,  see  "Searches  and  Seis- 


ParticvXar  offevitea. 

See  "Homidde";    "Larceny";    "Rape?';    "Rob- 
bery." 
Againat  liquor  lawa,  see  "Intoxicating  Liquors," 

Bastardy,  see  "BasUrds,"  §  1. 

Liquor  iaws»  see  "Intoxicating  Liquors/'  S  2. 

f   !•    Parties  to  offenses. 

Under  the  express  provisions  of  Pen.  Code, 
f  29.  a  person  concerned  in  the  commission  of 
a  crime,  whether  he  directly  commits  the  crim- 
inal act  or  aids  and  abets  in  its  commission,  is 
a  principal. — People  t.  Kellogg  (Sup.)  617. 

§  2.    Jurisdlotioa* 

Under  Const,  art.  6,  S  14,  a  defendant  convict- 
ed of  violating  the  liquor  tax  law  cannot  com- 
plain of  the  jurisdiction  on  the  ground  that  the 
judge  of  an  adjoining  county  opened  and  held 
the  term  of  court  at  which  he  was  convicted ;  it 
appearing  that  he  did  so  at  the  request  of 
the  regular  judge. — People  v.  Cox  (SupJ  526. 

(  3.  Prellmlnarr  eoaiplaiat,  afidaTlt, 
w^arrant,  eza]iiliuition«  oommlt- 
meitti  and  snmmary  trial. 

Under  Laws  1899.  p.  52(),  c.  275,  |  36,  Code 
Or.  Proc.  §§  56,  151,  and  Pen.  Code,  f  655, 
complaint  charging  cruelty  to  animals  commit- 
ted m  certain  town  held  not  to  authorize  a  city 
justice  of  the  peace  to  make  a  warrant  for  ac- 
cused's arrest  returnable  to  himself. — McCarg 
V.   Burr   (Sup.)   675. 

f   4.    ETidence. 

On  a  prosecution  for  raising  a  check,  Md  er- 
ror to  charge  that  the  jury  might  draw  any  pre- 
sumption in  favor  of  the  prosecution  from  de- 
fendant's failure  to  call  a  certain  witness. — Peo- 
ple V.  McGovern  (Sup.)  662. 

§  5.     TriaL 

On  a  prosecution  for  rape,  certain  statements 
of  the  court  held  not  an  expression  of  an  opinion 
on  the  merits  or  on  the  weight  of  the  evidence. 
—People  V.  Astell  (Sup.)  748. 


I  .6.    Jndsment,      sentenoe, 
oommitment. 

Under  Code  Or.  Proc.  §|  11,  39,  held,  that  it 
would  be  presumed,  from  a  judgment  of  convic- 
tion, that  the  court  had  jurisdiction. — Ex  parte 
Bartholomew  (Sup.)  512. 

Under  Pen.  Code,  §  219,  and  Code  Cr.  Proc. 
§  485,  a  judgment  of  conviction  Held  to  have 
sufficiently  described  the  offense. — Ex  parte  Bar- 
tholomew (Sup.)  512. 

§  7.     Appeal. 

Where,  on  the  whole  case,  a  conviction  was 
justified,  it  would  not  be  reversed  because  of 
the  introduction  by  the  district  attorney  of  in- 
competent testimony  to  which  no  objection  was 
made. — People  v.  Du  Veau  (Sup.)  225. 

On  a  prosecution  for  rape  on  a  female  under 
18  years  of  age,  defendant  held  not  entitled  on 
appeal  to  complain  of  evidence  of  subsequent  of- 
fenses by  him  on  the  person  of  prosecutrix.— 
People  T.  Astell  (Sup.)  74a 

^  Point  annotated. 


.  Remarks  by  the  trial  court  held  not  error,  un- 
less they  may  have  affected  the  result  of  the 
trial.— People  t.  Astell  (Sup.)  748. 

CROSS-EXAMINATION. 

See  "Witnesses,"  |  2. 

DAMAGES. 

(Compensation   tor  property    taken    for    public 
use,  see  "Eminent  Domain,"  §  1. 

Damaget  for  partlcuiUMr  injuries. 
See  ''Libel  and  Slander,"  §  3;    "Nuisance,*'  | 

1;  "Trespass,"  §  1. 
Breach  by  buyer  of  contract  for  sale  of  goods, 

see  "Sales,^*  §  6. 
Breach  of  covenant  to  repair  premises  demised, 

see  "Landlord  and  Tenant,^'  §  3. 
Caused  by  public  improvements,  see  "Municipal 

Corporations,"  §  3. 
Diversion  of  waters,  see  "Waters  and  Water 

Courses,"  (  1. 
Wrongful   forfeiture   of  insurance  policy,    see 

**  Insurance,"  §  3. 

Recovery  in  particular  actions  or  proceedings. 

See  "Replevin,"  f  2. 

§   1.    Grounds  and  snbjeets  of   oonapen- 
satozy   damages. 

*One  cannot  recover  damages  for  fright  or 
nervous  shock  occasioned  by  the  negligence  of 
another,  where  there  is  no  physical  injury. — 
Newton  y.  New  York,  N.  H.  &  £L  R.  Go.  (Sup.) 
825. 

8   2.    Inadeqnate  and  eneessiTe  damages. 

In  an  action  for  injuries  to  a  passenger,  ver- 
dict for  $500  held  not  excessive. — ^Liofink  v. 
Interborough  Rapid  Transit  Co.  (Sup.)  150. 

8    3.    Pleading,  eTldence,  and  assessment. 

In  an  action  for  injuries,  evidence  of  the 
amount  charged  plaintiff  by  his  physician  Is  in- 
competent, in  the  absence  of  evidence  that  the 
amount  was  reasonable.  —  Croodson  ▼.  New 
York  City  Ry.  CJo.  (Sup.)  10. 

In  an  action  for  injuries  to  a  passenger,  evi- 
dence held  sufBoient  to  authorize  a  finding  that 
plaintiff  was  physically  injured,  and  not  mere- 
ly frightened. — ^Lofink  v.  Interborough  Rapid 
Transit  Co.  (Sup.)  150. 

In  an  action  for  injuries,  evidence  that  plain- 
tiff suffered  from  gastritis  held  improper  under 
the  pleadings. — ^Brown  v.  Manhattan  Ry.  Co. 
(Sup.)  190. 

Proof  of  uterine  trouble  held  admissible  un- 
der a  general  allegation  of  injury  resulting  in 
sickness,  notwithstanding  specific  allegations  of 
injury  to  the  nervous  system. — Lofink  v.  In- 
terborough Rapid  Transit  Co.  (Sup.)  150. 

Under  allegations  of  complaint  for  injuries 
to  a  married  woman,  held  proper  to  show  that 
plaintiff  kept  a  boarding  house,  and  was  un- 
able to  do  her  work  herself,  and  had  to  employ 
help.— Moran  y.  New  York  City  Ry.  Co.  (Sup.) 


See  ■I'llalms. 
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In  an  action  for  Injnrles  to  a  passenger  eri- 
deDce  of  her  physician  that  it  was  reasonably 
certain  that  a  shocls  of  the  kind  she  suffered 
"would  cause  undue  menstruation  was  inad- 
missible.— ^Famham  t.  Interurban  St.  By.  Co. 
<Sup.)  364. 

The  complaint  in  an  action  for  injuries  to  a 
passenger  held  insuificient  to  justify  the  ad- 
mission of  evidence,  of  an  injury  resulting  in 
undue  menstruation. — ^Famham  y.  Interurban 
St.  Ry.  Co.  (Sup.)  364. 

A  conversion  to  defendant's  own  use  of  mon- 
ey collected  by  him  as  agent  is  an  injury  to 
property,  within  Code  Civ.  Proc.  §  1215,  re- 
quiring damages  on  default  in  such  a  case  to 
be  ascertained  by  writ  of  inquiry. — Fullerton 
V.  Young  (Sup.)  511. 

On  default  in  action  for  injury  to  property, 
the  damages  must,  under  Code  Civ.  Proc.  §  1215, 
be  ascertained  by  writ  of  inquiry. — Fullerton  v. 
Young  (Sup.)  511. 

In  a  personal  injury  action  held  error  to  per- 
mit a  physician  to  testify  concerning  plaintifiTs 
impairment  of  hearing. — Lamm  v.  Metropolitan 
St.  Ry.  Co.  (Sup.)  584. 


DEATH. 


Caused  by  negligence  in  general,  see 
gence,"  §  r" 


2. 


"Negli- 


Caused  by  operation  of  railroad*  see  "Rail- 
roads," i  2. 

Caused  by  operation  of  street  railroad,  see 
"Street  Railroads,**  §  2. 

Effect  on  contract  of  death  of  party,  see  "Con- 
tracts," §  2. 

Of  partner,  see  "Partnership,"  §  3. 

Ripht  of  action  for  death  in  ten-itory  ceded  to 
United  States,  see  "United  States,"  |  1. 

§    1.    ETldenoe  of  death  and  of  snrrlv- 
oralilp. 

A  presumption  that  an  electric  lineman,  who 
absconded  on  December  11,  1902,  was  alive  on 
August  2,  1904,  when  he  would  have  become  25 
years  of  age,  held  not  alone  sufficiently  strong  to 
render  title  to  real  estate  based  thereon  free 
from  reasonable  doubt. — Van  Williams  v.  Blias 
(Sup.)  611. 

*0n  the  unexplained  disappearance  of  person 
for  seven  years,  he  is  presumed  dead,  and  the 
time  of  his  death  dates  from  decree  adjudging 
him  dead.— In  re  Losee's  Estate  (Sur.)  1082. 

DEBTOR  AND  CREDITOR. 

See  "Bankruptcy";  "Creditors'  Suit";  "Fraud- 
ulent Conveyances." 

DECEDENTS. 

Estates,  see  "Descent  and  Distribution";  "Ex- 
ecutors and  Administrators." 


DECREE. 


"Executors 


DEDICATION. 

S  1.     Operittloii  and  effect. 

Abandonment  of  dock,  followed  by  declara- 
tion of  forfeiture  of  grant  of  right  of  way  for 
access  thereto,  held  to  preclude  revival  of  right 
by  rebuilding  of  dock. — Bills  t.  Town  of  Pel- 
ham  (Sup.)  103. 

Evidence  held  insufficient  to  show  use  of  dock 
within  contemplation  of  parties  when  grant  of 
easement  for  access  thereto  was  made. — Ellis 
V.  Town  of  Pelham  (Sup.)  103. 

Devisee  of  grantor  of  right  of  way  held  en- 
titled to  close  the  wav  on  abandonment  of 
structure,  access  to  which  was  purpose  of  grant. 
—Ellis  V.  Town  of  Pelham  (Sup.)  103. 

DEEDS. 

By  or  to  receivers,  see  "Receivers,"  §  2. 

Cancellation,  see  "Cancellation  of  Instru- 
ments." 

Covenants  in  deeds,  see  "Covenants." 

Description  of  boundaries,  see  "Boundaries," 
§  !• 

In  fraud  of  creditors,  see  "Fraudulent  Con- 
veyances." 

In  trust,  see  **Tru8ts,"  §  1. 

Of  land  for  highway,  see  "Highways,"  §  1. 

Of  trust,  see  "Chattel  Mortgages,"  §  1;  "Mort- 
gages.** 

Reform  a  tiou,  see  "Reformation  of  Instru- 
ments." 

Tax  deeds,  see  "Taxation,"  §  6. 

i   1.    Requisites  mad  validity. 

Grant  of  premises  for  public  road  held  not 
void  for  indefiniteness. — Mitchell  v.  Einstein 
(Sup.)  210. 

f   2.    OonstmetioB  and  operation. 

Where  a  description  in  a  deed  referred  to  a 
strip  of  land  26  feet  wide  as  a  right  of  way,  such 
language  controlled  the  width  of  the  right  of 
way  through  its  entire  length.  —  Rafferty  v. 
Anderson  (Sup.)  927. 

DEFAMATION. 

See  "Libel  and  SUnder." 

DEFAULT. 

Judgment  by,  see  "Judgment,"  |  1« 

DEFICIENCY. ' 

On  foreclosure  of  mortgage,  see  "Chattel  Mort- 
gages," f  6;  "Mortgages,*'  S  6. 

DELIVERY. 

Of  goods  by  carrier,  see  "Carriers,"  I  2. 
Of  goods  sold,  see  ''Sales,"  §  4. 


For  sale  of  decedent's  estate,  see 
and  Administrators,"  f  7. 

*  Point  annotated* 


DEMAND. 

For  payment  of  bill  or  note,  see  "Bills  and 
Notes,"  §  3. 


See  syllalms. 
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DEMURREB. 

In  plen4in«,  f«e  "Plesdhig,''  M  8.  7. 


DENIALS. 

In  pleading,  lee  ''Pleading,"  8  & 

DEPOSITIONS. 

Se«  ••Witnenses." 

The  granting  of  an  order  for  the  perpetua- 
tion of  testimony  is  improper,  where  the  ex- 
amination is  sought  solely  to  enable  the  plain- 
tiff to  frame  the  complaint. — la  re  Tweedie 
Trading  Co.  (Sup.)  167. 

An  order  for  the  perpetuation  of  testimony 
held  improperly  vacated  on  the  merits. — In  re 
Tweedie  Trading  Co.  (Sup.)  167. 

An  order  for  the  perpetuation  of  testimony 
should  not  be  vacated  where,  though  the  ap- 
plication for  the  order  should  have  been  made 
earlier  than  it  was,  and  a  longer  notice  should 
have  been  given  defendant,  and  plaintiff,  by 
greater  diligence,  could  have  given  a  longer 
notice,  defendant  was  not  prejudiced  by  the 
shortness  thereof. — In  re  Tweedie  Trading  Co. 
(Sup.)  167. 

DEPOSITS. 

In  bank,  see  "Banks  and  Banking,'*  S  2. 

DESCENT  AND  DISTRIBUTION. 

See  "Executors  and  Administrators";  "Wills." 

Determination  by  probate  court  of  validity  of 
assignment  of  interest  in  decedent's  estate, 
see  "Courts,"  §  2. 

Inheritance  and  transfer  taxes,  see  "Taxa- 
tion," §  6. 

Inheritance  by  aliens,  see  "Aliens,"  8  1. 

8    1.    Nature  and  oourse  in  seneraL 

Under  Code  Civ.  Proc.  S  2732,  as  amended  by 
Laws  1808,  p.  941,  c.  319,  second  cousins  held 
to  have  a  right  to  a  distributive  share  in  the 
estate  by  representation. — In  re  New  York  Se- 
curity &  Trust  Co.  (Sur.)  93. 

The  disposition  of  personal  estate  of  a  dece- 
dent is  governed  by  the  law  in  force  at  the  time 
of  his  death. — In  re  New  York  Security  &  Trust 
Co.  (Sur.)  93. 

I  2.     Persons  entitled  and  their  respeo- 
tive  sliares. 

•The  personalty  of  an  intestate  leaving  only 
nop  news  and  grandnephews  held  distributed  un- 
der Code  Civ.  Proc.  §  2732,  subds.  5,  10,  11,  and 
subdivision  12,  as  amended  by  Laws  1898, 
p.  941,  c.  319,  and  Real  Property  Law,  Laws 
1896,  p.  620,  c.  547,  §  287,  among  the  nephews 
and  grandnephews  by  right  of  representation. 
—In  re  De  Voe  (Sup.)  1129. 

Under  Code  Civ.  Proc.  §  2732,  subd.  5,  the 
sources  of  decedent's  personalty  cannot  be  con- 
sidered in  the  distribution  thereof. — In  re  New 
York  Security  &  Trust  Co.  (Sur.)  93. 


DESCRIPTION. 

Of  dievisees  or  legatees  in  will,  Me   '^Wills,'' 
Of 


5. 


8  1; 


roperty  conveyed,  see  '^Boondariea, 

Of  property  devised  or  bequeathjed,  see  "Wills." 
i  5. 

Of  property  mortgaged,  see  "Chattel  Mortga- 
ges,*' fi  2:  ''Mortgages,"  ^  I. 

DESERTION. 

Of  wife  by  husband,  see  "Husband  and  Wife^" 

DETINUL 

See  "Repleyin." 

DEVISES. 

See  "Wills." 

DIRECTING  VERDICT. 

In  dvil  actions,  see  'fTrial,"  ^  4. 

DISABILITIES. 

Of  aliens,  see  "AUens,"  I  L 

DISBARMENT. 

Of  attorney,  see  "Attorney  and  Client,"  (  1. 

DISCHARGE. 

From  indebtedness,  see  "Accord  and  Satisfac- 
tion":  "Bankruptcy,"  S  2. 

From  liability  as  guarantor,  see  •'Guaranty," 
i  J" 

DISCONTINUANCE. 

In  action  for  interpleader,  see  "Interpleader," 

§2. 
Of  highways,  see  "Highways,"  t  1. 

DISCOVERY. 

I   1.     t7iider  statutory  provlsloiu* 

Plaintiff  held  not  guilty  of  laches  in  appljing 
for  modification  of  order  for  examination  or  de- 
fendant, under  Code  Civ.  Proc.  §  870. — ^Boyle 
V.  Consolidated  Oas  Co.  (Sup.)  27. 

Order  for  examination  before  trial  of  officer 
of  an  electric  light  company,  in  action  for  in- 
juria received  by  explosion  in  a  subway,  and 
for  production  of  lease  under  which  the  snbway 
is  used,  granted. — Boyle  T.  Consolidated  Gas 
Co.  (Sup.)  27. 

Corporation  ought  not  to  be  required  to  pro- 
duce its  books  upon  the  examination  of  one  of 
its  officers  before  trial,  except  to  enable  him  to 
refresh  his  recollection. — ^Bruen  T.  Whitman  Co. 
(Sup.)  304. 


*  Point  asanotated.    See  syllalmi.  ^  | 
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In  actioD  for  breach  of  contract  whereby  de- 
fendant agreed  to  give  plaintill  a  preference 
in  executing  its  printing,  order  for  examination 
before  trial  held  to  go  too  far. — Bruen  y.  Whit- 
man Go.  (Sup.)  dOi. 

DISCRETION  OF  COURT. 

Admission  of  evidence  at  former  trial,  see  "Byi- 
dence,"  §  9. 

Compelling  election  between  counts  of  indict- 
ment, see  "Indictment  and  Information,"  S  1. 

Compensation  of  executor,  see  "Executors  and 
Administrators,"  S  9. 

Costs  in  probate  proceedings,  see  "Wills,"  (  4. 

Execution  more  than  five  years  after  judgment, 
see  "Execution,"  §  1. 

Specific  enforcement  of  contract,  see  "Specific 
Performance,"  §  1. 

DISMISSAL  AND  NONSUIT. 

At  trial,  see  "Trial."  8  4. 
Dismissal  of  appeal,  see  "Appeal,"  8  7. 
Scope  and  extent  of  review  of  order  setting 
aside  nonsuit,  see  "Appeal,"  §8  8-11. 

§    1.    IiiToliintAry. 

A  plaintiff  in  Municipal  Court  held  entitled 
to  move  for  relief  from  default. — Rothenberg  v. 
Herman  (Sup.)  6. 

Under  Municipal  Court  Act,  Laws  1902,  p. 
15G1,  c.  580,  J  248,  and  Id.  p.  1586,  §  332,  subd. 
6,  and  rule  8  of  rales  adopted  by  justices  of 
Municipal  Court,  default  judgment  for  defend- 
ant, with  costs,  held  properly  entered  in  pursu- 
ance of  judgment  previously  rendered  on  return 
day. — Consumers*  Park  Brewing  Co.  v.  Green- 
berger  (Sup.)  38. 

The  mere  announcement  by  the  court  of  the 
disposition  it  proposes  to  make  of  any  matter 
does  not  conclude  the  proceedings. — Elfenbein 
V.  Rosenthal  (Sup.)  40. 

Under  rales  4  and  8  of  rules  of  practice  adopt- 
ed by  justices  of  Municipal  Court,  and  Munici- 
pal Court  Act,  Laws  1902,  p.  1561,  c.  580,  § 
248,  and  Id.  p.  1586,  §  332,  subd.  6,  action  held 
to  remain  undisposed  of  until  actual  indorse- 
ment by  court  of  dismissal  on  copy  of  summons. 
— Elfenbein  v.  Rosenthal  (Sup.)  40. 

Where  a  case  was  dismissed  because  the  com- 
plaint could  not  be  understood  without  an  ad- 
journment to  read  it,  a  new  trial  was  properly 
granted. — Daniel  v.  Manhattan  Life  Ins.  Co. 
(Sup.)  49. 

The  court  is  not  authorized  to  dismiss  a  case 
because  the  complaint  is  lengthy  and  cannot  be 
understood  without  an  adjournment  to  read  it. 
— Daniel  v.  Manhattan  Life  Ins.  O).  (Sup.) 
40. 

Where  the  parties  stipulated  for  an  adjourn- 
ment to  a  certain  day.  an  intervening  dismissal 
of  the  cause  did  not  deprive  the  court  of  juris- 
diction; but  it  was  proper  for  it  to  restore  and 
reset  the  cause. — ^Johnson  v.  Monahan  (Sup.) 
351. 

A  recital  in  an  order  dismissing  mandamus 
proceedings  for  want  of  prosecution  held  im- 


Sroperly  l]icorporated.-«-P«ople  t.  Toife  (Sup.) 
12. 

Defendant  held  entitled  to  a  dismissal  for 
want  of  prosecution,  under  Code  Civ.  Proc.  i 
822,  and  Gen.  Rules  Prac.  No.  36,— People  v. 
Y<vk  (Sup.)  812. 

DISPOSSESS  PROCEEDINGS. 

Judgment  in,  see  "Judgment,"  ^  4, 

DISSOLUTION. 

Of  attachment,  see  "Attachment,"  §  4. 
Of  partnership,  see  "Partnership,"  §  4. 

DISTRIBUTION. 

Of  assets  of  partnership  on  dissolution,  see 
"Partnership,*^il  4. 

Of  estate  of  decedent,  see  ''Descent  and  Distri- 
bution"; "Executors  and  Administrators,"  i 
6. 

Of  proceeds  of  foreclosure,  see  "Mortgages,"  ( 

DIVERSION. 

Of  water  course,  see  "Waters  and  Water 
Courses,"  t  1. 

DIVIDENDS. 

On  corporate  stock,  see  "Corporations,"  |  & 

DIVORCE. 

Annulment  of  marriage,  see  "Marriage." 
Effect  of  decree  of  separation  on  domicile  of 

wife,  see  "Domicile." 
Estoppel   to  que^stion   validity   of  divorce,    see 

"Estoppel,"  §  1. 
Pleading  set-off  in  divorce  suit,  see  "Pleading," 

i   1.    Jurisdlotlon,   prooeedlnss,   and   re- 
Uef. 

In  an  action  for  divorce,  allegations  in  an- 
swer of  cruelty  and  inhuman  treatment  held 
proper,  under  Code  Civ.  Proc.  §  1770,  as  coun- 
terclaim.— Mason  v.  Mason  (Sup.)  808. 

Where  the  issue  of  plaintiff's  good  faith  is 
directly  raised  by  the  defendant's  proof  in  a 
divorce  case^  the  burden  of  meeting  the  issue  is 
on  the  plaintiff. — Percival  v.  Percival  (Sup.) 
909. 

i  2«     Alimony,  allowanoes,  and  disposi- 
tion of  property. 

In  an  action  by  a  wife  for  separation,  held, 
that  she  was  not  entitled  to  an  order  for  tem- 
porary alimony  and  counsel  fees. — liichardson 
V.  Richardson  (Sup.)  582. 

In  an  action  for  separation,  the  amount  of 
alimony  and  counsel  fee  to  which  defendant  was 
entitled  under  the  evidence  determined. — Dus- 
hinsky  T.  Dushiusky  (Sup.)  638. 
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I   8.    Operation    amd    eCeet    of    dlToroe, 
and  rlslkts  of  dlToroed  persona. 

In  divorce  suit,  burden  held  to  be  on  plaintiff 
to  show  residence  in  New  York  when  decree  of 
absolute  divorce  was  obtained  by  defendant  in 
another  state,  to  entitle  him  to  benefit  of  policy 
of  state  as  to  forei^ni  decrees  of  divorce,  so  that 
his  failure  to  show  residence  at  that  time  was 
fatal  to  his  right  to  maintain  the  action. — Per- 
cival  V.  Percival  (Sup.)  909. 


DOCKETS. 

Of  canses  for  trial,  8«e  rTrial,"  i  1. 

DOCKS. 

Dedication  of,  we  "Dedication,"  |  1. 

DOCUMENTS. 

As  evidence  In  civil  actions,  see  "Evidence,"  S 
6. 

Production  and  inspection  of  writings,  see  "Dis- 
covery," S  1. 


See  '^Animals." 


DOGS. 


DOMICILL 


-  pel 

'Dii 


ivorce,"  §  3. 

*After  a  valid  decree  of  separation  of  husband 
and  wife  has  been  rendered,  there  is  no  pre- 
sumption that  the  wife's  domicile  follows  that 
of  her  husband. — ^Percival  v.  Percival  (Sup.) 
909 

DONATIONS. 

See  "Gifts." 

DUE  PROCESS  OF  LAW. 

See  "Oonstitntlonal  Law,"  |  4. 

DUPLICITY. 

In  Indictment,  see  "Indictment  and  Informa- 
tion," §  1. 

EASEMENTS. 

See  •'Dedication";    "Highways.'* 

EJECTION. 

Of  passenger,  see  "Carriers,"  S  4, 

EJECTMENT. 

Amendment  of  pleadings,  see  "Pleading,"  (  i. 

I    1.    Pleading  and  oTldenee. 

Under  ruling  on  former  appeal  and  state  of 
pleadings  in  ejectment,  held  error  to  admit  proof 


of  the  reassignment  to  defendant  of  a  mort- 
gage under  which  she  claimed. — ^Barson  t.  Mul- 
ligan (Sup.)  68& 


pp.   945. 
form  of 


fi   S.    Trial,    Jndsmentt    enforoea 
Jndgrment,  and  revle'w. 

Under  Code  Civ.  Proc.  S  1529,  judgment  in 
favor  of  defendant  on  statutory  new  trial  in 
ejectment  held  erroneoua  in  awarding  him  pos- 
session of  larger  tract  than  that  involved  in  the 
issues. — Barson  v.  Mulligan  (Sup.)  690. 

ELECTION. 

Between  counts  in  indictment,  see  "Indictment 
and  Information,"  §  1. 

ELECTIONS. 

Corporate  elections,  see  "Corporations,*'  (  3. 
Mandamus  to  compel  granting  of  election  cer- 
•  tificate,  see  "Mandamus,"  §  2. 

I   1.    Ballota. 

Under  Election  Law,  Laws  1896,  . 
947.  c.  909,  §§  86,  88.  complaints  as  to 
ballots,  when  raised  after  election,  held  too  late 
to  be  available. — People  v.  Board  of  Canvassers 
of  Essex  County  (Sup.)  996. 

Ballots  for  voting  on  question  of  removal  of 
county  seat  held  not  void,  even  though  certain 
words  thereon  were  inadvertently  or  wrongly 
used. — People  v.  Board  of  Omvassers  of  Essex 
County  (Sup.)  996. 

Validity  of  ballots  for  voting  on  question  of 
removal  of  county  seat  held  not  affected  by 
Election  Law,  Laws  1896,  p.  956,  c.  909.  §  106, 
providing  that  none  but  ballots  provided  in  ac- 
cordance with  provisions  of  election  law  shall  be 
counted. — People  v.  Board  of  Canvassers  of 
Essex  County  (Sup.)  996. 

Contention  that  ballots  for  voting  on  ques- 
tion of  removal  of  county  seat  were  void,  be- 
cause not  in  form  required  by  Election  Law, 
Laws  1896.  p.  937,  c.  909.  as  amended  by  Laws 
1901,  p.  1455,  c.  598,  |  82,  held  untenable  in 
view  of  section  81  (page  933)  and  rule  9,  subd. 
2.  §  110,  as  amended  by  Laws  1898,  p.  971.  c. 
335,  §  7,  and  Laws  1901.  p.  1675.  c.  654.— Peo- 
ple V.  Board  of  Canvassers  of  Essex  County 
(Sup.)  996. 

Under  Election  Law,  Laws  1896,  p.  937,  c. 
909,  §  82,  relating  to  questions  submitted,  and 
Laws  1899,  p.  950,  c.  4GG,  art  7,  permitting 
use  of  votmg  machines,  contention  that  votes 
cast  by  aid  of  voting  machines  should  not  be 
counted  held  untenable. — People  v.  Board  of 
Canvassers  of  Essex  County  (Sup.)  996. 

§  2«  Count  of  Totea,  returns,  and  ean- 
▼aas. 
Under  Laws  1896,  pp.  468,  469,  c.  425,  tit 
2,  §§  4,  5,  13,  and  page  478,  tit  3,  $  20.  the 
common  council  of  the  city  of  Poughkeepsie 
which  is  elected  at  an  annual  election,  and  not 
the  council  which  is  in  office  at  the  time  of 
such  election,  held  empowered  to  judge  of  the 
qualifications  of  a  member  of  the  council  elect- 


*  Point  annotated.    See  ayllabna. 
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«d    at  that  election. — ^People  t.  Burns  (Sup.) 
196, 

Under  Laws  1896,  pp.  468,  469,  c.  425,  tit. 
2,  §§  4,  5,  13,  and  page  478,  tit.  3,  $  20,  the 
common  council  of  the  city  of  Poujrhkeepsie 
held  to  have  no  authority,  when  sitting  as  a 
canvassing  board,  to  declare  a  person  receiv- 
Ins  a  majority  of  the  votes  for  alderman  to 
be  ineligible,  because  not  a  taxpayer. — People 
T.  Bums  (Sup.)  196. 

Under  Laws  1896,  p.  468,  c.  425.  tit.  2,  §  5, 
the  members  of  a  city  council,  which,  as  a  can- 
vassing board,  has  failed  to  properly  certify 
the  result  of  an  election,  held  still  in  office  as 
members  of  the  canvassing  board  for  the  pur- 
pose of  performing  their  legal  duties  as  such, 
although  their  terms  of  office  as  members  of 
the  council  had  expired.  —  People  v.  Burns 
(Sup.)  196. 

Question  as  to  legality  of  form  of  a  ques- 
tion submitted  held  not  raised  in  proceeding 
under  Election  Law,  Laws  1896,  p.  969,  c.  909, 
§  133,  authorizing  court  to  correct  errors  in 
determination  of  county  board  of  canvassers. — 
People  V.  Board  of  Canvassers  of  Essex  County 
(Sup.)  996. 

Election  return  as  to  question  submitted 
containing  inaccurate  statement  as  to  vote  held 
to  carry  correction  on  its  face. — People  v. 
Board  of  Canvassers  of  Essex  County  (Sup.) 
996. 

Failure  to  separately  seal  original  statements 
of  canvass,  as  required  by  Election  Law,  Laws 
1896,  p.  965,  c.  909,  fi  112,  held  not  ground  for 
disfranchising  electors. — People  v.  Board  of 
Canvassers  of  Essex  County  (Sup.)  996. 

Under  Election  Law,  Laws  1896,  p.  938,  c. 
909,  S  84,  failure  of  election  officers  to  file  tally 
sheet    containing   statement   of   votes   cast    on 

?[uestion  submitted  held  not  an  irregularity  af- 
ecting  result. — People  v.  Board  of  Canvassers 
of  Essex  County  (Sup.)  996. 

Election  returns,  not  filed  within  24  hours 
after  completion  of  canvass,  as  required  by 
Election  Law,  Laws  1896,  p.  965,  c.  €K)9,  §  113. 
held  properly  canvassed  bv  county  board  of 
canvassers,  in  view  of  section  131  (page  968), 
relating  to  duties  of  county  board. — People  v. 
Hoard  of  Canvassers  of  Essex  County  (Sup.) 
996. 

ELECTRICITY. 

Lease  of  places  abutting  on  walks  held  not 
to  entitle  an  electric  company  to  lay  its  con- 
duits therein  for  the  purposes  of  supplying  light 
to  the  lessees. — ^Lent  v.  Tilyou  (Sup.)  479. 

An  electric  company  held  not  entitled  to  ex- 
tend its  conduits  through  private  walks,  which 
have  never  been  acquired  by  the  city  for  street 
purposes. — Lent  v.  Tilyou  (Sup.)  479. 

Defendant  held  liable  for  injury  to  a  print- 
ing press  in  turning  on  electric  power  in  a  mo- 
tor by  which  the  press  was  operated. — ^Ameri- 
can Colortype  Co.  v.  James  Reilly's  Sons  Co. 
<Sup.)  49a 


ELEVATORS. 

Injuries  to  servants  by  operation  of,  see  "Mas- 
ter and  Servant,"  S  6. 

Negligence  in  general  in  operation  of,  see  "Neg- 
ligence,** I  2. 

EMBEZZLEMENT. 

Indictment  in  general,  see  "Indictment  and  In- 
formation," §  1. 

EMINENT  DOMAIN. 

Certiorari  to  review  act  of  board  of  estimate 
and  apportionment  in  taking  land  for  street, 
see  "Certiorari,*'  §  1. 

Public  improvements  by  municipalities,  see 
''Municipal  Corporations,'*  S  3. 

I    !•    Oompensatioii. 

In  assessii^g  damages  for  the  taking  of  land 
under  Laws  1899,  ^.  458,  c.  257,  providing  for 
the  widening  of  Clinton  avenue,  it  was  proper 
to  assess  the  damages  according  to  frontage, 
irrespective  of  whether  the  property  was  im- 
proved or  not — In  re  City  of  New  York  (Sup.) 

An  award  made  for  the  taking  of  real  prop- 
erty in  condemnation  proceedings  is  subject  to 
the  lien  of  a  judgment  on  the  land. — ^Van  Loan 
V.  City  of  New  York  (Sup.)  221. 

Where  a  riparian  owner's  right  to  the  entire 
river  frontage  is  extinguished  by  a  condemna- 
tion proceeding,  such  right  is  property,  inde- 
pendent of  any  intrinsic  value  of  the  con- 
demned lands. — Waterford  Electric  Light,  Heat 
&  Power  Co.  v.  Reed  (Sup.)  551. 

Under  Code  Civ.  Proc.  §  3381,  where  the  prem- 
ises were  conveyed  after  notice,  the  defendants 
presumably  sustained  a  loss  in  diminution  of  the 
purchase  price  and  were  interested  in  the  con- 
demnation proceedings. — Waterford  Electric 
Light,  Heat  &  Power  Co.  v.  Reed  (Sup.)  551. 

I   2*    Prooeedlngs  to  take  property  and 
assess  oompensation. 

Where  commissioners  appointed  to  assess 
damages  for  the  taking  of  land  for  a  street  are 
authorized  to  view  the  premises,  their  deter- 
mination as  to  damages  will  not  be  over- 
thrown, unless  it  clearly  appears  that  they 
have  adopted  an  erroneous  principle,  or  have 
been  improperly  moved  in  reaching  their  de- 
cision.— In  re  City  of  New  York  (Sup.)  146. 

Laws  1887,  p.  396.  c.  320,  §  4,  relative  to 
payment  of  awards  m  condemnation  proceed- 
ings, held  to  stay  the  enforcement  of  a  judg- 
ment on  the  award,  within  the  meaning  of 
Oode  Civ.  Proc.  §  1255,  extending  the  lien  of 
a  judgment  beyond  the  10  years  prescribed  by 
section  1251,  where  its  enforcement  is  stayed. 
—Van  Loan  v.  City  of  New  York  (Sup.)  221. 

Under  Code  Civ.  Proc.  §  3371,  questions  to 
witnesses,  intended  to  convey  an  erroneous  idea 
as  to  the  matters  involved,  held  to  justify  the 
setting  aside  of   the   commissioners'  report   in 
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Light,  Heat  &  flower 


Under  CJode  Oiv.  Proc.  I  8871,  where  the  com- 
missioners in  a  condemnation  proceeding  pro- 
ceeded on  erroneous  theories,  resulting  in  an  in- 
sufficient award,  the  report  must  be  set  aside. — 
Waterford  Electric  Light,  Heat  &  Power  Co.  v. 
Reed  (Sup.)  561. 

Under  Laws  1896,  pp.  867,  868,  c  716,  «  4, 
6,  claimant,  who  was  awarded  a  hearing  for  the 
assessment  of  damages  for  chanp^e  of  grade  of 
street,  could  not  assert,  in  opposition  to  a  writ 
of  certiorari  to  review  such  hearing,  that  the 
statute  did  not  provide  for  the  hearing. — ^People 
y.  Lawrence  (Sup.)  820. 

EMPLOYES. 

See  "Master  and  Servant." 
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ESTABLtSWMENT. 

Of  bridges,  see  "Bridge,"  §  1. 
Of  highways,  see  "Highways,"  §1.   ,  ^ 
Of  railroads,  see  ''Street  Rattroads,"  i  I* 
Of  will,  see  "WiUs,"  |  4. 


. — ^Waterford  Electric 
T.  Reed  (Sup.)  551. 


ENTRY. 


Re-entry  by  landlord, 
'8  6. 


sea  "Landlord  and  Ten- 


ant," 


ENTRY,  WRIT  OF. 


See  "Ejectment" 

EQUITABLE  CONVERSION. 

See  "CJonversion." 

EQUITABLE  ESTOPPEL. 

See  "Estoppel,"  {  1. 

Assertion  of,  in  action  for  conversion*  see  "Tro- 
ver and  Conversion,"  §  2. 

EQUITY. 

Equitable  conversion,  see  "Conversion." 

Equitable  estoppel,  see  **Estoppel,"  §  1. 

Laches  in  applying  for  modification  of  order 
for  examination  of  witnesses  before  trial,  see 
"Discovery,"  §  1.  ,   ,  ..  •  « 

Relief  against  judgment,  see  "Judgment,"  9  3. 

Particular  siibjects  of  eqaitahle  jitrtedictton  and 
equitable  remedies. 

See  "Account";  "Cancellation  of  Instruments"; 
"Creditors'  Suit";  "Fraudulent  Conveyan- 
ces" ;  "Injunction" ;  "Interpleader" ;  "Par- 
tition," §  1 ;  "Receivers" ;  "Reformation  of 
Instruments'' ;  "Specific  Performance" ; 
"Trusts." 

Enforcement  of  liability  on  guardian's  bond, 
see  "Guardian  and  Ward,"  8  4. 

Suit  to  have  insurance  policy  adjudged  to  be 
in  force,  see  "Insurance,"  i  8. 

§  1.     Pleading.  ^     ^ 

In  a  suit  in  equity,  the  pleader  ts  not  confined 
with  the  same  degree  of  strictness  to  alleging 
the  material  facts  only  as  in  an  action  at  law. 
— McGarahan  v.  Sheridan  (Sup.)  708. 


"In- 


ESTATES. 

Created  by  will,  see  "Wills,"  I  5.      ^  ^  ^^ 
Decedents'  estates,  see  "Descent  and  Distribu- 
tion";   "Executors  and  Administratots.       ^^ 
Estates  for  years,  see  "Landlord  and  Tenant 
Restrictions  on  creation  of  future  estates,  see 

"Perpetuities." 
Trusts,  see  "Trusts,"  ft  2. 

Where  one  not  having  entire  intereat  in 
estate  acquires  title  to  legacy  to  a  third  per- 
son, there  is  no  merger. — Gragg  v.  Gragg  (Sup.> 
53. 

Whether  a  lease  for  life  becomes  merged  is 
the  fee,  when  subsequently  acquired  by  the  les- 
see, depends  upon  the  intention  of  the  lessee 
at  the  time  the  acquisition  Is  made. — In  re 
Stafford  (Sup.)  194. 

ESTOPPEL 

Asserting  estoppel  in  action  for  conversion,  see 

"Trover  and  Conversion,"  ft  2. 
By  judgment,  see  "Judgment,^'  §  5.^ 
To  avoid  or  forfeit  insurance  policy, 

snrance,"  ft  5.  ^_  .        ..  .  « 

To  claim  exemption,  see  "Exemptions,     ft  2. 
To  purchase  fee  to  roadbed,  see  "Highways," 

ft  1 
To  take  appeal,  see  "Appeal,"  ft  a 

ft    1.    E^i^ table  estoppeL 

Where  an  administrator  procured  the  ex- 
emption of  a  bond  and  mortgage  from  ap- 
praisement under  the  transfer  tax  law,  on  t*^^ 
ground  that  they  were  merely  indemnity  fT 
a  judgment,  he  could  not  afterwards  eontCDd 
that  the  judgment  was  not  indemnified,  an'i 
should  be  deducted. — ^In  re  Skinner's  ESstate 
(Sup.)  144. 

tJnder  Tax  Law,  Laws  1896,  p.  841,  c.  90<5. 
ft  131,  owners  of  land  sold  for  taxes  hrld  es- 
topped from  alleging  the  invalidity  of  the  sa'.^ 
for  a  defect  apparent  on  the  face  of  the  rec- 
ord—Jackson V.  Rowe  (Sup.)  568,  574. 

Where,  after  plaintiff  accepted  an  option  f^ 
purchase  real  estate,  he  made  a  tender  and 
sued  for  specific  performance,  he  estopped  him- 
self to  claim  that  he  was  not  bound  by  the 
agreement. — Jones  v.  Barnes  (Sup.)  695. 

Contention  that  plaintiff  in  a  suit  for  divorce 
was  estopped  to  question  validity  of  decree  of 
court  of  another  state  granting  defendant  &d 
absolute  divorce  held  untenable. — ^Percival  t. 
Percival  (Sup.)  909. 

EVICTION. 

Effect  on  lessee's  right  to  remove  building,  see 
"Landlord  and  Tenant,"  ft  a 
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EVIDENCE. 

See  "Depositions" ;   "Discovery";  ••Witnesses.'* 

Admissibility  of  evidence  under  pleading,  see 
•'Pleading,^'  §  8, 

Harmless  error  in  ralings  relating  to,  see  "Ap- 
peal," §  11. 

Objections  for  porpose  of  review,  see  "Appeal," 
§  4. 

Presamptions  on  appeal,  relating  to,  see  "Ap- 
peal/*^ §  9. 

Questions  of  fact  for  jury,  see  'Trial,"  8  ^ 

Reception  at  trial,  see  "Trial,"  S  2. 

Reception  at  trial  by  court  without  jury,  see 
"Trial,"  J  7. 

Review  on  appeal,  see  "Appeal,"  §  10;  "Crim- 
inal Law,"  IT. 

A»  to  particulaT  facta  or  iaauea. 

See  "Accord  and  Satisfaction";  "Damages," 
§  8;  "Death,"  j  1;  "Fraudulent  Convey- 
ances," §  2;  "•Judgment/'  t  7;  "Partner- 
ship,'* 8  1;    "Statutes,"  J  2;    "Usury,"  §  1. 

Assumption  by  agent  of  personal  liability  in 
agreement  to  pay  insurance  commissions,  see 
"Insurance,"  §  2. 

Authority  of  agent,  see  "Principal  and  Agent," 
§  2. 

Construction  of  will,  see  "Wills,"  }  5, 

Contract  for  sale  of  realty,  see  "vendor  and 
Purchaser,"  §  1. 

Contract  to  devise  or  bequeath,  see  "Wills,"  f  2. 

Defense  of  statute  of  frauds,  see  "Frauds,  Stat- 
ute of,"  f  1. 

Diligence  m  presentment  of  bill  or  note  for 
payment,  see  "Bills  and  Notes,"  8  3. 

Fraud  in  procuring  judgment,  see  Judgment," 
§  3. 

Validity  of  sale,  see  "Sales,"  §  1. 

Validity  of  will,  see  "Wills,"  §  3. 

tn  actions  by  or  against  particular  classes  qf 

parties. 
See     "Executors    and    Administrators,"    §    8; 

"Physicians  and  Surgeons." 
Insurance  companies,  see  "Insurance,"  8  4. 

In  particular  dvU  actions  or  proceedings. 

See  "Account,"  §  2;  "Divorce,"  §  1;  "Fraud," 
I  2 ;  "Libel  and  Slander,"  §  3 ;  "Negligence," 
i  3;  "Specific  Performance,"  8  3;  "Trover 
and  Conversion,"  8  2. 

For  annulment  of  marriage,  see  "Marriage.? 

For  breach  of  contract,  see  "Contracts,"  §§  1,  5. 

Foreclosure,  see  "Mortgages,"  §  5. 

For  malpractice,  see  "Physicians  and  Sur- 
geons." 

Fornersonal  in  juries,  see  "Animals" ;  "Bridges," 
I  2;  "Carriers,"  §  4;  "Master  and  Servant," 
8  8;  "Municipal  Corporations,"  88  4,  5; 
"Street  Railroads,"  8  2. 

For  price  or  value  of  goods  sold,  see  "Sales," 
8  6. 

For  services,  see  "Work  and  Labor." 

For  wrongful  death  of  servant,  see  "Master 
and  Servant,"  8  8. 

On  bill  or  note,  see  "Bills  and  Notes,"  8  4. 

On  contract  to  devise  or  bequeath,  see  "Wills," 
8  2. 

On  insurance  policy,  see  "Insurance."  }8  4,  8. 

Probate  proceedings,  see  "Wills,"  §  4. 


To  set  aside  judgment,  see  ••Judgment,**  8  8. 
Trial  of  disputed  claims  against  decedent's  es- 
tate, see  "Executors  and  Administrators,"  8  5* 

In  oriminal  prosecutions. 
See  "Criminal  Law,"  8  4;    "Homicide,"  8  1; 
"Larceny,"  8  2. 

8    !•    Preramptioas. 

Where  a  personal  property  assessment  levied 
in  the  city^  of  New  York  against  executors  ia 
levied  against  the  several  executors  in  their 
respective  boroughs,  it  will  be  presumed  that 
the  assessment  against  eadti  executor  is  equal 
only  to  the  proportion  of  the  estate  assessable  tO' 
him.— People  v.  O'Donnell  (Sup.)  884. 

It  is  presumed  that  commissioners  appointed 
under  Laws  1818,  p.  77,  c.  91,  8  5>  to  adjust  the 
burden  of  supporting  certain  bridges  between 
certain  towns,  performed  the  duty  imposed  on 
them  of  reporting  to  the  court — In  re  Webster 
<Sup.)  105i5. 

8   2.    ReleTanoy,  materiality,  and   oom- 
peteaoy  la  iceaeiraL 

In  an  action  against  a  street  railroad  for  in- 
juries by  a  collision  with  a  wagon,  testimony 
of  a  witness  as  to  exclamation  of  his  own  at  the 
time  held  inadmissible. — Kuperschmidt  v.  Met- 
ropolitan St.  Ry.  Co.  (Sup.)  17. 

Where,  in  an  action  on  an  insurance  policy, 
plaintiffs  testified  that  defendant's  adjuster  had 
told  them  that  they  need  not  put  in  any  proof 
of  loss,  the  adjuster  should  have  been  permitted 
to  testify  as  to  whether  or  not  he  made  such 
statement. — Emanuel  v.  Maryland  Casualty  Co. 
(Sup.)  36. 

Evidence  of  previous  accidents  at  unguard- 
ed ash  pit  held  admissible  to  show  knowledge 
on  part  of  owner  of  premises  as  to  dangerous 
character  of  such  ash  pit. — ^Withers  v.  Brook- 
lyn  Real  Estate  Exch.  (Sup.)  328. 

8   3.    B«st  aad  ■eoondary  eTidonoe. 

A  record  from  the  books  of  a  town  clerk, 
which  is  certified  by  the  clerk  "to  be  a  true  copy 
from  the  original  report"  of  commissioners  ap- 
pointed by  the  county  board  of  supervisors  to 
settle  questions  relating  to  the  maintenance  of 
bridges,  is  secondary  evidence. — In  re  Webster 
(Sup.)  1050.. 

Loss  of  original  being  shown,  it  was  proper 
to  receive  secondary  evidence  of  the  existence 
and  contents  of  a  report  as  to  a  bridge  by  com- 
missioners, filed  under  Laws  1818,  p.  76,  c. 
91.— In  re  Webster  (Sup.)  1050. 

8   4.    Admissioas. 

In  an  action  by  a  servant  for  personal  inju- 
ries, evidence  of  admissions  of  defendant's  engi- 
neer that  the  machinery  operating  elevator  was 
defective  held  iniAlmisslble. — liar  kins  v.  Queen 
Ins.  Co.  of  America  (Sup.)  140. 

Stipulation  of  street  railway  company,  in  ac- 
tion for  injuries  to  bicycle  rider  by  spreading  of 
slot  in  track,  construed. — Griffin  v.  Interurban 
St.  Ry.  Co.  (Sup.)  854. 

8   6.    Hearsay. 

Testimony  of  witness  as  to  the  value  of  prop- 
erty held  incompetent. — Steinmetsi  ▼•  Cosmo- 
politan Range  Co.  (Sup.)  456. 
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I   6.    DooiiiBMitar7  eTldeiice. 

Cross-examination  of  plaintiff  as  to  items  of 
a  book  hdd  not  to  make  them  evidence  for 
plaintiff.— CJollins  T.  Oarlin  (Sup.)  317. 

On  the  issue  as  to  how  long  plaintiffs  employ- 
es labored,  held,  his  timebook  was  not  admissl- 
.  ble  in  evidence,  though  his  bookkeeper  was 
dead,  without  the  testimony  of  the  men  who 
kept  the  time  and  reported  it,  or  the  men  who 
did  the  work  and  reported  their  hours. — Collins 
V.  Carlin  (Sup.)  317. 

In  an  action  by  administrators  with  the  will 
annexed,  an  account  book  of  a  deceased  execu- 
tor, if  admissible  at  all,  was  competent  as  a 
whole,  and  it  was  not  proper  to  introduce  only 
•certain  items. — Curry  v.  Lanning  (Sup.)  535. 

County  clerk's  office  held  a  reasonable  place 
for  the  custody  of  ancient  records  of  super- 
visors, such  as  to  «ve  credence  to  records  com- 
ing from  that  office,  notwithstanding  Laws 
1892,  p.  1756,  c  eisS,  fi  50.— In  re  Webster 
(Sup.)  1050. 

^Certain  records  held  ancient  documents. — 
In  re  Webster  (Sup.)  1050. 

A  map  made  by  commissioners  in  partition 
proceedings  is  admissible  in  evidence  to  iden- 
tify the  location  of  a  bridge  shown  thereon. — 
In  re  Webster  (Sup.)  1050, 

f  7.     Parol  or  oztrlnsio  OTldoaoo  afloot* 
ins  wxitinss. 

Under  lease,  evidence  of  parol  agreement  of 
landlord  prior  to  execution  of  lease  to  make 
repairs  held  inadmissible  in  action  by  tenant  for 
•damages  for  landlord's  failure  to  make  repairs. 
—Daly  T.  Piza  (Sup.)  154. 

Parol  evidence  held  admissible  to  show  nature 
of  incomplete  written  contract — ^Niles  v.  Sire 
(Sup.)  580. 

An  instrument  reciting  the  execution  of  a  note 
and  the  maker's  agreement  to  transfer  corpo- 
rate stock  to  the  payee  held  not  to  show  nec- 
essarily usury  in  the  transaction.— ^IJameron  v. 
Fraser  (Sup.)  1058. 

i  8.     Opinion  oTidenoo. 

Before  a  witness  can  be  examined  as  an  ex- 
pert, the  party  calling  him  must  show  him 
qualified. — ^Dolan  v.  Herring-Hall-Marvin  Safe 
Co.  (Sup.)  241. 

A  witness  who  had  worked  six  weeks  in  con- 
atructing  vaults  was  not  qualified  to  testify  as 
an  expert  as  to  whether  the  use  of  set  screws  to 
hold  the  steel  plates  in  place  was  necessary  to 
reuder  the  work  safe. — Uolan  t.  Herring-Hall- 
Marvin  Safe  Co.  (Sup.)  241. 

In  an  action  for  injuries  to  a  servant,  certain 
■expert  testimony  held  iuconfpetent. — Dol'an  v. 
Herring-Hall-Marvin  Safe  Co.  (Sup.)  241. 

Evidence  of  a  witness  in  rebuttal  held  inad- 
missible as  containing  statements  of  conclu- 
sions.— Slater  y.  New  York  City  Ry.  Co.  (Sup.) 
31>5. 

In  an  action  against  a  steamship  company 
for  loss  of  a  passenger's  baggage,  certain  tes- 
timony as  to  the  nondelivery  of  the  baggage  to 
■defendant   held  incompetent   as   conclusions. — 


Lunansky  y.  Hamburg-American  Packet  Co. 
(Sup.)  5o7. 

In  an  action  for  injuriea,  certain  medical  tes- 
timony held  incompetent  to  show  the  condition 
in  question  to  be  the  result  of  the  injury. — 
Rayner  t.  Metropolitan  St.  Ry.  Co..  (Sup.)  632. 

In  an  action  on  a  policy*  a  ruling  requiring 
plaintiff,  as  a  witness  for  defendant,  to  answer 
whether  at  a  certain  time  insured  needed  mediev- 
al attention,  held  error. — Valentini  v.  Metropoli- 
tan Life  Ins.  Co.  (Sup.)  758. 

In  an  action  for  personal  injuries,  expert  tes- 
timony that  a  certain  difficulty  from  which 
plaintiff  suffered  might  have  been  caused  by  th^^ 
nervous  shock  incident  to  the  accident  held  ic- 
rompetent. — Newton  y.  Kew  York,  N.  H.  &  IL 
R.  Co.  (Sup.)  825. 

i  9.     ETidenoe  at  f  onner  trial  or  in  otli- 
•r  proceeding. 

Code  Civ.  Proc.  §  830,  authorizing  the  read- 
ing of  testimony  on  a  new  trial  of  a  witness 
on  a  former  trial  of  an  action,  who  has  sinc-^ 
died,  is  applicable  to  the  testimony  of  an  expert. 
—  Wallach  y.  Manhattan  Elevated  Ry.  Co. 
(Sup.)  574. 

Objection  to  reading  of  testimony  of  deceasfn) 
expert  given  on  former  trial,  on  ground  that  he 
was  not  shown  to  be  qualified,  held  unavailing. 
— Wallafeh  y.  Manhattan  Elevated  By.  Co.  (Sup.) 
574. 

Under  Code  Civ.  Proc  |  830.  court  held  to 

have  no  discretion  to  refuse  to  permit  party  to 
read  testimony  of  deceased  witness. — Wallach  v. 
Manhattan  Elevated  Ry.  Co.  (Sup.)  574. 

EXAMINATION. 

Of  adverse  party  before  trial,  see  "Discovery," 
Of  witnesses  in  general,  see  "Witnessea,*'  S  2. 

EXCEPTIONS. 

Taking  exceptions  at  trial,  see  **Trial,'»  |  2. 

EXCESSIVE  DAMAGES. 

See  "Damages,"  f  2. 

EXCUSABLE  HOMICIDE. 

See  "Homicide,"  ^  1. 

EXECUTION. 

See  "Attachment" 

Exemptions,  see  "Exemptions.** 

In  action  against  executor,  see  "Executors  and 

Administrators/'  §  9. 
Return    unsatisfied   as   condition    precedent  to 

creditors'  suit,  see  "Creditors'  Suit," 

I   1.    iMnanoe,  form,   and   requisites  of 
writ. 

Under  Code  Civ.  Proc.  §  1377,  providing  that 
after  five  years  from  final  judgment  executinn 
can  be  issued  thereon,  under  an  order  of  court. 


*  Point  aniiotated.    See  syllabiuu 
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be  grauting  of  snch  an  order  is  within  the 
isci-etion  of  the  court. — Schiller  y.  Weinatein 
Sup.)  764.  . 

2.  Supplementary  prooeedlns** 

Where  the  question  of  the  title  to  property  in 
he  hands  of  a  third  person  is  raised  in  supple- 
nentary  proceedings,  a  receiver  should  be  ap- 
pointed, instead  of  determining  the  question  on 

motion  to  dismiss. — Thompson  v.  Sage  (Sup.) 

;i. 

Where  a  judgment  on  which  supplementary 
iroceodings  were  based  was  onsatisned  of  rec- 
•rd,  that  the  judgment  debtor  claimed  the  judg- 
aent  was  satisfied  held  not  to  authorize  grant 
»f  motion  to  vacate  the  examination  order. — 
Thompson  y.  Sage  (Sup.)  31. 

Under  Code  Civ.  Proc.  §  2464,  receiver  should 
lot  be  appointed  in  supplementary  proceedings, 
vhere  judgment  debtor  has  no  property  applica- 
)Ie  to  the  judgment. — In  re  Stafford  (Sup.)  194. 

3.  Ezeontioii  asaiast  tlie  person. 

The  theory  on  which  an  action  was  tried  may 
)e  shown  on  a  motion  to  set  aside  an  execution 
i^ainst   the  person. — ^Booth  v.  Englert  (Sup.) 

TOO. 

{  4.     Wroncfnl   ezeoation. 

An  execution  creditor,  who  gives  no  specific 
instructions  to  the  officer  as  to  the  levy  to  be 
oaade  under  the  execution,  is  not  liable  for  the 
lets  of  the  officer  in  levying  on  the  property  of 
1  third  person. — Milella  v.  Simpson  (Sup.)  464. 

EXECUTORS  AND  ADMINISTRATORS. 

See  "Descent  and  Distribution'*;    **Wills." 

A.dmissibility  of  account  book  of  deceased  ex- 
ecutor in  evidence,  see  '^Evidence,"  §  6. 

Attacking  sale  of  decedent's  property  for  debts 
on  ground  of  exemption,  see  ''Exemptions," 
§  3. 

Courts  of  probate,  see  "CJourts,"  §  2. 

Performance  of  duty  as  consideration  of  con- 
tract, see  "Contracts,"  §  1. 

Place  of  taxation  of  property  of  decedent's  es- 
tate, see  ''Taxation,^  §  3. 

Testamentary  trustees,  see  "Trusts." 

fi   1.    Administration  in  seneral. 

♦Where  a  father  died,  leaving  no  debts  and 
no  estate,  and  the  son  subsequently  died,  leav- 
ing no  debts,  and  the  next  of  kin  of  the  father 
and  of  the  son  being  the  same  persons,  they 
could  distribute  the  estate  without  administra- 
tion on  the  father's  estate. — In  re  Losee's  Es- 
tate (Sur.)  1082. 


fi  2. 


qnalifleationt     and 


Appointmenty 
tennre. 

The  jurisdiction  of  a  surrogate  cannot  be 
upheld  Dy  showing  facts  not  before  him,  nor 
acted  on  by  him,  at  the  time  of  making  a  de- 
cree granting  letters  of  administration. — Mc- 
Carthy V.  Supreme  Court  of  Ind^endent  Order 
of  Foresters  (Sup.)  876. 

Where,  in  an  action  by  an  administratrix,  the 
only  fact  stated  in  the  petition  giving  the  sur- 
rogate jurisdiction  to  appoint  plaintiff  was  resi- 
dence in  the  county,  and  on  the  trial  such  fact 
was  shown  to  be  untrue,  the  invalidity  of  the 


letters  was  established,  and  plaintiff  could  not 
maintain  the  action. — McCarthy  y.  Supreme 
Court  of  Independent  Order  of  Foresters  (Sup.) 
876. 

Under  Code  Civ.  Proc.  S  2473,  letters  of  ad- 
ministration issued  to  plaintiff  could  be  collatei*- 
ally  attacked  by  defendant  in  an  action  by  her 
as  administratrix,  by  showing  that  the  surrogate 
had  no  jurisdiction  to  appoint  her. — McCarthy 
v.  Supreme  Court  of  Independent  Order  of  For- 
esters (Sup.)  876. 

I   3*    Assets,  appraisal,  and  inTentorj. 

An  administrator  with  will  annexed,  dealing 
with  the  proceeds  of  a  judgment  based  on  a 
French  spoliation  claim  as  iz  they  were  an  as* 
set  of  the  estate,  held  not  to  deprive  the  next 
of  kin  of  their  rights  therein. — -in  re  Warren 
(Sup.)  286. 

§  4.    Colleotion  and  manacement  of  es- 
tate. 

In  proceedings  under  Code  Civ.  Proc.  SS  2707, 
2710,  to  compel  delivery  to  an  administrator 
of  personal  property  of  decedent,  where  wit- 
ness claimed  a  lien  on  papers  in  his  hands  for 
services  as  an  attorney,  surrogate  should  have 
dismissed  the  proceeding. — In  re  McGuire's  Es- 
tate (Sup.)  97;   In  re  McCormick,  Id. 

Under  Code  Civ.  Proc.  fi§  2707.  2708.  irregu- 
larities in  proceedings  to  compel  delivery  to  pe- 
titioner, as  administratrix,  of  certain  property, 
held  waived  by  appearing  and  answering  to  the 
merits. — In  re  >icGuire's  Estate  (Sup.)  97;  In 
re  McCormick,  Id. 

The  probate  court,  on  appeal  from  decree  ad- 
mitting will  to  probate,  held  authorized,  under 
Code  Civ.  Proc.  §  2582,  to  grant  limited  powers 
to  the  executors,  though  before  the  decree  there 
had  been  a  temporary  administrator. — In  re 
Choate's  Will  (Sup.)  176. 

Rights  of  executrix  on  death  of  party  to  ex- 
ecutory contract  for  delivery  of  produce  to  one 
having  made  advances  to  testator  determined. — 
Schermerhom  v.  Gardenier  (Sup.)  253. 

On  an  accounting  by  an  executor,  it  was  not 
error  to  allow  for  the  services  and  expenses  of 
an  attorney  retained  by  the  executor,  and  who 
rendered  services  before  the  accounting  and  at 
the  time  thereof. — In  re  Arntou  (Sup.)  471. 

On  settlement  of  an  executor's  account,  held 
proper  to  allow  compensation  to  a  stenographer. 
— In  re  Arnton  (Sup.)  471. 

Where  the  employment  of  an  accountant  was 
suggested  by  testator  in  his  will,  on  an  ac- 
counting by  the  executor  it  was  not  error  to 
allow  an  amount  paid  to  an  accountant. — In  re 
Afnton  (Sup.)  471. 

8   5.    Allowance  and  payment  of  olaims. 

In  a  proceeding  to  enforce  claims  against  tlie 
estate  of  a  deceased  person,  evidence  held  in- 
sufficient to  sustain  a  verdict  against  the  estate. 
—Linden  v.  Thieriot  (Sup.)  246. 

Claims  against  the  estates  of  deceased  per- 
sons must  be  established  by  very  satisfactory 
evidence.— Linden  v.  Thieriot  (Sup.)  246. 

Where  a  claim  against  an  estate  for  board 
was  allowed,  interest  should  have  been  com- 


*  Point  annotated.    See  syllabns. 
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puted  from  its  presentation, — ^Tyndall  y.  Van 
Auken'B  Estate  (Sap.)  269. 

On  a  claim  againirt  decedent  for  board,  evi- 
dence of  payments  by  the  estate  of  claims  by 
persons  other  than  the  claimant  for  board  of 
decedent  held  incompetent. — Tyndall  v.  Van 
Aaken*8  Estate  (Sup.)  269. 

Where  a  note  was  given  as  a  present  without 
consideration,  it  was  not  enforceable  against 
the  estate  of  the  maker. — Strevell  y.  Jones*  Es- 
tate (Sup.)  627. 

The  payment  of  a  claim  against  a  decedent's 
estate  cannot  be  sanctioned,  except  on  clear  and 
satisfactory  proof  of  its  validity. — Maiseuhelder 
V.  Crispell  (Sup.)  707. 

In  a  proceeding  to  establish  a  claim  against  a 
•decedent's  estate,  evidence  held  insufficient  to 
establish  a  promise  on  deceased's  part  to  pay 
claimant  anything  more  than  the  sums  paid  him 
when  the  services  were  rendered. — ^Maiseuheld- 
er V.  Crispell  (Sup.)  707. 

Bvidence  held  insufficient  to  establish  against 
an  estate  a  daim  for  personal  services  consist- 
ing of  taking  care  of  premises  and  nursing  and 
attending  the  decedent  during  his  lifetime. — 
Mulhem  v.  Garrard  (Sup.)  741. 

The  unsupported  testimony  of  a  claimant  is 
insufficient  to  establish  against  an  estate  a  claim 
for  personal  services  rendered  to  the  decedent 
during  his  lifetime. — ^Mulhern  v.  Carrard  (Sup.) 
741. 

§   6.    Distribution  of  estate. 

Administratrix  held  bound  to  pay  over  to  the 
committee  of  an  incompetent  legatee  accruing 
funds  to  which  the  legatee  was  entitled. — In 
re  Cowen  (Sup.)  303. 

Reasonable  time  will  be  allowed  for  the  sale 
of  property  after  the  death  of  the  life  tenant  to 
pay  legacies. — In  re  Scha backer  (Sur.)  80. 

Where  sale  of  property  is  directed  by  will  to 
pay  legacies,  legatees  held  only  entitled  to  inter- 
est after  a  sale  two  years  from  the  death  of  the 
life  tenant. — In  re  Schabacker  (Sur.)  80. 

S   7*   Sales  and  eonTeyanoes  under  order 
of  court. 

Under  Code  Oiv.  Proc.  §  2763,  as  amended  bv 
Laws  1904,  p.  1911,  c.  750,  and  sections  2473, 
2752,  held,  that  the  surrogate's  decree  for  a  sale 
of  land  of  a  decedent  was  not  open  to  collateral 
attack.— Smith  y.  Blood  (Sup.)  667. 

§  8.     Actions. 

Notice  of  rejection  of  claim  against  estate  of 
decedent  held  sufficient  to  start  the  running  of 
limitations  provided  by  Code  Civ.  Proc.  S  1822. 
— Heinrich  v.  Heidt  (Sup.)  423. 

One  cannot  be  sued  as  executor  on  a  contract 
made  by  him  personally. — Chambers  v.  Green- 
wald  (Sup.)  504. 

Where  it  is  shown  that  a  decedent  against 
whose  estate  a  claim  is  presented  was  amply 
able  to  pay  his  debts,  it  will  be  presumed  that 
he  did  so.— Schultz  v.  CJarrard  (Sup.)  740. 

Evidence  held  insufficient  to  establish  against 
an  estate  a  claim  for  board  and  lodging  furnish- 
ed to  deceased. — Schulta  v.  Carrard  (Supw)  740. 


I  9.     Aeeofinttng  and  settloniewt* 

On  application  under  Code  Civ.  Proc.  |  1828. 
for  leave  to  issue  execution  on  a  judgment 
against  an  administrator,  the  court  held  re- 
quired to  direct  an  accounting  under  section 
2725,  subd.  1.— In  re  Warren  (Sup.)  286. 

Under  Code  Civ.  Proc  fi  2730,  executors  kdd 
each  entitled  to  half  of  the  commissions. — la 
re  Arnton  (Sup.)  471. 

Executor  under  will  held  entitled  to  a  certain 
sum  per  annum,  in  addition  to  compensaticm  al- 
lowed by  law,  notwithstanding  Code  Oiv.  Proc. 
i  2730.— In  re  Sprague  (Sur.)  84. 

Rule  for  computing  compensation  to  be  al- 
lowed to  executor  of  deceased  cociecutor  deter- 
mined.— In  re  McCormick  (Sur.)  1071. 

Where  onlv  two  of  three  named  executors 
qualified,  and  one  died  after  serving  for  nine 
months,  and  before  judicial  settlement  of  sur- 
viving executor's  accounts,  only  one  full  com- 
pensation may  be  allowed  to  surviving  execu- 
tor.— In  re  McCormick  (Sur.)  1071. 

Number  of  executors  or  administratorB  to 
whom  commissions  can  be  alloxved,  under  Code 
Civ.  Proc.  §  2730,  is  measured  by  the  number 
in  office  at  the  time  of  awarding  commissions. 
—In  re  McCormick  (Sur.)  1071. 

On  settlement  by  sole  surviving  executor,  the 
allowance  to  be  made  to  the  executor  of  the 
deceased  executor  is  in  the  discretion  of  the 
court«  and  is  not  measured  by  Code  Oiv.  Proc. 
S  2730.— In  re  McCormick  (Sur.)  1071. 

Neither  relatives  of  decedent  nor  persons  hold- 
ing disputed  assignments  from  next  of  kin  need 
be  cited  at  final  accounting  of  administratrix. 
—In  re  Losee's  Estate  (Sur.)  1082. 

A  decree  opening  proceedings  in  the  son^s 
estate  not  having  been  made  until  after  the 
death  of  his  father,  neither  his  representatives 
nor  assignees  had  any  standing  in  court. — In  re 
Losee's  Estate  (Sur.)  1082. 

Executrix  of  son  held  not  properly  a  party  to 
an  accounting  of  the  estate  of  another  deceased 
son;  the  validity  of  the  assignment  of  her  tes- 
tator of  the  father's  interest  in  such  son^s  ^- 
tate  being  questioned. — In  re  Losee's  Estate 
(Sur.)  1082. 

EXEMPTIONS. 

From  service  of  process,  see  "Process,"  S  1. 

§  1.    Nature  aad  extent. 

Under  Code  Civ.  Proc.  §  1308,  land  bought 
with  pension  mon^  is  exempt  from  execution. 
—In  re  Stafford  (Sup.)  104. 

Under  Code  Civ.  Proc.  $§  1393,  2749,  hel-i 
that,  where  real  estate  was  purchased  by  a  pen- 
sioner with  his  pension  money,  it  was  liable 
after  his  death  to  sale  for  debts.— Smith  v. 
Blood  (Sup.)  667. 

f  2.    WalTor  or  f orfisitiwe. 

One  in  obtaining  a  judgment  Md  not  required 
to  plead  fraud  of  defendant  in  order  to  claim 
that  defendant  is  estopped  to  daim  proper^  as 
exempt  against  the  Judgment — ^McMahon  v. 
Cook  (Sup.)  loia 
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Code  Otr.  Proc.  |  1404,  HOd  not  to  present 
one  estopping  himself  to  claim  property  as  ex- 
empt.— McMahon  y.  Ck)ok  (Sup.)  1018. 

A  surety  by  hia  affidavit  of  justification  held 
to  have  estopped  himself  to  claim  property  as 
exempt.— McMahon  v.  Cook  (Sup.)  101& 

i   3.    PvotiMtloa     amd     emfovoMnsmt     «f 
riskts. 

Widow  and  heirs  at  law  of  a  decedent  held 
not  entitled,  as  against  innocent  purchaser  of 
decedent*8  land  on  a  sale  for  debts,  to  deny  his 
title  on  the  ground  of  an  exemption. — Smith  t. 
Blood  (Sup.)  667. 

EXPERT  TESTIMONY. 

In  civil  actions,  see  ''Evidence,"  §  8. 

Waiver  of  exceptions  to  denial  of  right  to  read 
testimony  of  deceased  expert  witness,  see  ''Tri- 
al/' f  2. 

EXPRESS  COMPANIES. 

See  -Carriera,"  fi  2. 


FACTORS. 


See  "Brokers." 


FALSE  IMPRISONMENT. 

I    1.    OiTil  liabiUty. 

Oode  Cr.  Proc,  §  164,  held  not  to  give  a  cer- 
tain justice  jurisdiction  over  accused  in  the 
case  in  question  in  such  sense  as  to  exempt  him 
from  liability  for  false  imprisonment  for  pro- 
ceeding against  accused.  —  McCarg  v.  Burr 
(Sup.)  676. 

Act  of  Justice  of  the  peace  in  trying  and 
imprisoning  accused  on  a  void  warrant  held 
false  imprisonment,  for  which  he  was  civilly 
Uable.— McCarg  v.  Burr  (Sup.)  675. 

FEES. 

Of  attorney,  see  "Attorney  and  Client,"  §  3. 
Of  receivers,  see  "Receivers,"  §  3. 

FELLOW  SERVANTS. 

See  "Master  and  Servant,"  SI  6.  S. 

FILIATIOH. 

In  bastardy  proceedings,  see  "Bastards,"  |  1. 

FILING. 

Pleading,  see  "Pleading,"  S  6, 
Record  on  appeal,  see  "Appeal,"  S  6L 

FINAL  JUDGMENT. 

Appealability,  see  "Appeal,"  i  2. 


FINDINQS. 

Review  cm  appeal,  see  "Appeal,"  |  1<X 

FIRE  DEPARTMENT. 

Mandamus  to  compel  reinstatement,  see  "Man- 
damus," S  2. 

FIRE  INSURANCE. 

See  "Insurance." 

FIRES. 

Caused   by   operation   of  railroa'd,   see   "Rail- 
roads," i  2. 

FISH. 

B  park  « 

laws,  see  "Trespass,"  S  1. 


Trespass  on  private  park  imder  fish  and  game 
'•OSrespass,"  '  " 


FIXTURES. 

Removal  by  tenant,  see  "Landlord  and  Tenant," 
§  3. 

Wrongful  conversion,  see  "Trover  and  Con- 
version," §§  1,  2. 

FOOD. 

Under  the  agricultural  law,  as  amended  by 
Laws  1902,  p.  59.  c  30,  §  70f,  the  fact  that 
legitimately  as  well  as  illegitimately  killed  veal 
must  be  tagged  when  shipped  as  an  article  of 
food  held  not  to  affect  the  necessity  or  reason- 
ableness of  the  section. — People  v.  Bishot)p 
(Sup.)  773. 

The  agricultural  law.  as  amended  by  Laws 
1902,  p.  59,  c.  30,  §§  70c,  70f,  prohibiting  the 
sale  of  veal  from  calves  under  four  weeks  old 
when  killed,  and  requiring  shipments  of  venl 
to  be  tagged,  held  within  the  legislative  police 
power.— -People  v.  Bishopp  (Sup.)  773. 

FORCIBLE  DEFILEMENT. 

See  "Rape." 

FORCIBLE  ENTRY  AND  DETAINER. 

Judgment  in  dispossession  proceedings,  see 
"Judgment."  §  4. 

FORECLOSURE. 

Conclusions  in  pleading,  see  "Pleading,"  §  1. 
Demurrer  in  suit  to  foreclose  mechanic's  lien, 

see  "Pleading,"  §  3. 
Of  lien,  see  "Mechanics'  Liens,"  §  2. 
Of  mortgage,   see  "Chattel   Mortgages,"   %   C; 

"Mortgages,"  {  5;    "Railroads,"  %  1. 

FOREIGN  CORPORATIONS. 

See  "Corporations,"  §  6. 

Exemption  of  corporate  officer  from  service  of 

process  while  attending  trial  as  witness,  see 

"Process,"  §  1. 
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FORESTS. 


Trespass  under  "Forest,  Fish  and  Game  Law," 
see  "Trespass,"  S  1. 


"Elxemp- 


FORFEITURES. 

See  "Searches  and  Seizures." 
Of   exemption   from   ezecatiom 
tions,"  J  2. 

FORGERY. 

Of  will,  see  "Wills,"  §  4. 
Presumption  from  failure  to  call  witness,  see 
"Criminal  Law."  |  4. 

FORMER  ADJUDICATION. 

See  "Judgment,"  §§  5,  0. 

FORMS  OF  ACTION. 

See  "Ejectment";    "Replevin";    ♦^Trespass,"  ^ 
"lYover  and  Conversion." 


1; 


FRAUD. 


See  "Fraudulent  Conveyances." 

By  agent,  see  "Principal  and  Agent,"  §  2, 

Ground    for    cancellation    of    instrument,    see 

^'Cancellation  of  Instruments,"  fi  1. 
In  procuring  judgment,  see  "Judgment,"  §  3. 

I   1.    Deeeption  oonstitutlns  fravdy  and 
liabUity  therefor. 

Under  Code  Civ.  Proc,  §  549,  subd.  4,  con- 
cerning arrests  in  civil  actions,  action  of  tort 
held  not  maintainable  in  absence  of  certain 
proof. — Booth  V.  Englert  (Sup.)  700. 

fi  2.    Aetioas. 

A  subscriber  to  stock  may  not  sue  the  solicit- 
ing agent  for  falsely  informing  plaintiff  that  his 
subscription  was  canceled,  save  in  an  action  at 
law. — Eames  v.  Brunswick  Const.  Co.  (Sup.) 
24. 

In  an  action  for  deceit,  testimony  that  wit- 
nesses would  have  loaned  defendant  various 
sums  of  money  held  incompetent. — Mills  v. 
Brill  (Sup.)  163. 

FRAUDS,  STATUTE  OF. 

Agreement  to  pay  insurance  commissions  as  un- 
dertaking to  answer  for  debt  of  company, 
see  ''Insurance,"  §  2. 

§   !•    Pleadlas,   eTideaoe,   trial*   and   re- 
view. 

The  statute  of  frauds  must  be  pleaded  as  a 
defense. — Xew  York  Fireproof  Tenement  Ass*n 
V.  Stanley  (Sup.)  100. 

In  an  action  for  specific  performance,  defend- 
ant held  entitled  under  the  pleadings  to  rely 
upon  the  statute  of  frauds,  although  not  spe- 
cifically pleaded. — Levin  ▼.  Dietz  (Sup.)  419. 


FRAUDULENT  CONVEYANCES. 

t   1.    Transfers  and  transaetlons  Inwalld. 

Assignment  held  fraudulent  as  against  cred- 
itors of  the  assignor. — Wahlheimer  y.  Troslow 
(Sup.)  137. 

An  assignment,  fraudulent  as  against  credit- 
ors, may  be  set  aside  at  their  instance,  rcgani- 
less  of  whether  or  not  the  assignee  also  per- 
petrated a  fraud  on  the  assignor. — ^Wahlheimttr 
v.  Truslow  (Sup.)  187. 

^A  husband  may  pay  his  wife  any  debt  he 
owes  her,  providing  it  is  done  without  any  th- 
sign  to  defraud  his  other  creditors. — Tanner 
V.  Eckhardt  (Sup.)  1013. 

A  conveyance  by  a  landowner  to  his  wife,  in 
order  to  prevent  him  from  dissipating  the 
property  and  making  bad  sales,  was  subjett 
to  any  judgments  which  might  be  recovertnl 
against  him  on  existing  demands. — ^Tanner  v. 
Eckhardt  (Sup.)  1013. 

§   2.    Aemedles  of  eredlters  an 


Where,  in  a  creditors'  salt  to  set  aside  a 
fraudulent  transfer  made  by  a  debtor,  no  ac- 
counting is  necessary,  the  rendition  of  a  money 
judgment  in  plaintiffs*  favor  is  proper. — ^Wah:- 
heimer  t.  Truslow  (Sup.)  137. 

Conveyance  fraudulent  as  to  existing  credit- 
ors may  be  attacked  by  subsequent  creditors. 
—Wahlheimer  r.  Truslow  (Sup.)  137. 

A  conveyance  by  a  husband  to  his  wife  ua  pay- 
ment of  a  debt  due  her  could  not  be  sustaiTifd 
as  against  judgment  creditors  on  claims  exist- 
ing at  the  time  of  the  transfers,  where  the 
amount  due  the  wife  did  not  clearly  appear. — 
Tanner  v.  Eckhardt  (Sup.)  1013. 

FRENCH  SPOLIATION  CLAIMS. 


As  assets  of  decedents*  estates^  see  "Executors 
and  Administrators,"  S  3. 

GAME. 

Trespass  on  private  park  under  game  laws,  see 
"Tiespassp'^j  1. 

GAMING. 

§  1.     Penalties  and  forfeitures. 

Greater  New  York  Charter,  Laws  1901,  p. 
138,  c.  466,  S  318,  empowering  the  police  to  en- 
ter any  house  if  two  householders  report  to 
the  police  commissioner  that  there  are  good 
grounds  for  believing  that  it  is  a  common  gam- 
bling house,  is  unconstitutional. — Phelps  t.  Mc- 
Adoo  (Sup.)  265. 

Greater  New  York  Charter,  Laws  1901.  p. 
136,  c.  466,  §  315,  held  not  to  give  the  police 
the  right  without  a  warrant  to  enter  a  hou^^ 
on  suspicion  that  gaming  is  being  conducted 
there.— Phelps  v.  McAdoo  (Sup.)  265. 

*  Point  annotated.    See  syllalras. 
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GARAGE. 

See  "Warehoasemeu." 

Lien  of  keeper  for  supplies  for  automobile,  see 
"Bailment." 

GARNISHMENT. 

See  "Attacliment";    ''Bzecution." 

GIFTS. 

Charitable  gifts,  see  "Charities." 
Transfer  taxes,  see  'Taxation,"  |  8. 

S   1*    later  TiTOS. 

In  an  action  by  executors  to  compel  transfer 
of  stock  certificates,  evidence  held  not  to  es- 
tablish a  gift  of  the  certificates  as  asserted  by 
defendant. — Bowron  v.  De  Selding  (Sup.)  292. 

^Transfer  of  a  pass  book  and  the  giving  of 
an  order  held  a  suflicient  delivery  to  sustain  a 

S'ft   of  a  savings   bank   deposit — McGuire  v. 
urphy  (Sup.)  1005. 

GOOD  FAITH. 

Of  purchaser,  see  "Bills  and  Notes."  8  2. 

GRAND  JURY. 

Prohibition   to  prevent   trial  of  accused   com- 

Eelled  to  testify  before  grand  jury,  see  "Pro- 
ibiUon,"  S  1. 

GUARANTY. 

Guaranty  insurance,  see  "Insurance,"  ^  6, 

$    1,    Disoharffe  of  snaraator. 

Certain  statement  made  by  an  agent  of  the 
debtor  in  making  payment  for  the  guarantor 
held  not  to  modify  the  contract  of  guaranty,  nor 
to  authorize  the  creditor  to  apply  the  payment 
made  by  the  agent  otherwise  than  as  stipulated 
in  the  contract — Bayer  v.  Lugar  (Sup.)  802. 

Plaintiffs  held  bound  to  apply  a  payment  made 
by  defendant  on  defendant's  contract  of  guar- 
anty.— Bayer  v.  Lugar  (Sup.)  802. 

GUARDIAN  AND  WARD. 

Appointment  of  guardian  for  infant  see  "In- 
fants," i  1. 

§    1.     OuardiansMp  in  seneral. 

♦Mother,  surviving  parent  of  minor  children, 
held  not  entitled,  by  1  Gen.  Laws,  pp.  1100, 
1107,  §§  51,  52,  53,  to  receive  as  guardian,  un- 
der Code  Civ.  Proc.  §  2746,  distributive  share 
to  which  they  are  entitled  on  accounting  of  their 
father's  estate. — In  re  Schuler's  Estate  (Sur.) 
1063. 

§§  2,  3.   Appointment,   qnalifloation,   and 
tennr«  of  nardfan. 

Under  Domestic  Relations  Law,  Laws  1896, 
p.  223,  c.  272,  §  51,  where  a  father  is  living,  tes- 


tamentary gnardianship  will  be  denied  a  guard- 
ian appointed  by  will  of  his  divorced  wife. — In 
re  Waring's  Will  (Sur.)  82. 

fi  4.    LiabUlties  on  snardiansMp  bonds. 

Where  guardian  dies  insolvent  in  another 
state,  heldf  equity  will  take  jurisdiction,  ascer- 
tain the  amount  due  from  the  guardian,  and 
compel  the  sureties  to  pay. — Parker  y.  Dom- 
inick  (Sup.)  249. 

HARMLESS  ERROR. 

In  civil  actions,  see  "Appeal,"  §  11. 

HEALTH. 

See  "Food." 

Health  officers  in  cities,  see  "Municipal  Cor- 
porations," §  2. 

HEARING. 

In  probate  proceedings,  see  "Wills,"  S  4. 

HEARSAY  EVIDENCE. 

In  civil  actions,  see  "Bvidence,"  S  5« 

HEIRS. 

See  "Descent  and  Distribution," 

HIGHWAYS. 

See  "Bridges";  "Municipal  Corporations,"  SS 
4,  5. 

Accidents  at  railroad  crossings,  see  "Rail- 
roads," §  2. 

Use  by  electric  company,  see  "Electricity." 

§    1.    Establisliment,  alteration,  and  dis- 
oontinnanoe. 

Under  Laws  1787,  p.  480,  c'.  61,  deed  to  a  city 
of  laud  for  a  roadbed  held  to  convey  the  fee. — 
Mitchell  V.  Einstein  (Sup.)  210. 

Laws  1867,  p.  1749,  c.  607,  §  3,  vested  in 
abutting  owners  the  rights  of  the  public  to  cer- 
tain abandoned  streets. — Mitchell  v.  Einstein 
(Sup.)  210. 

Only  the  heirs  of  the  grantor  can  exercise 
the  right  of  re-entry  given  by  a  breach  by  the 
grantee  of  a  condition  that  the  land  granted 
shall  be  used  as  a  public  road. — Mitchell  v. 
Einstein  (Sup.)  210. 

The  Legislature,  in  discontinuing  a  road,  can 
vest  in  abutting  owners  only  such  title  to  the 
roadbed  as  is  owned  by  the  public. — Mitchell  v. 
Einstein  (Sup.)  210. 

Grantee  of  a  purchaser  at  partition  sale  h^ 
not  estopped  to  purchase  a  paramount  title  to 
the  fee  to  the  roadbed,  supposed  to  have  been 
embraced  in  land  partitioned. — ^Mitchell  ▼.  Ein- 
stein (Sup.)  210. 


I   2. 


ImproTement.     and 


94N.Y.S.— 76 


Constmotion, 
repair. 

Highway  i.aw.  Laws  1890,  p.  1179,  c.  568,  § 
10,  relative  to  the  building  and  repair  of  bridges 


*  Point  annotated.    Soo  syllalnu; 
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and  hiffhwayt  in  emergencies,  held  not  to  re- 
qnire  the  town  board  to  take  any  action  until 
request  has  been  made  of  the  highway  commls- 
sioner.—People  t.  Barly  (Sup.)  64a 
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IMPEACHMENT. 

Of  witness,  see  "Witnesses,"  |  8. 


HOLIDAYS. 


Be*  "Sunday." 


HOMESTEAD. 

See  "ETzemptions." 

HOMICIDE. 

I   1.    EzoiuAble  or  JustUUiblo  Komieldo. 

Under  Pen.  Code,  §  206,  evidence  held  insuffi- 
cient to  raise  the  issue  of  justifiable  homicide, 
committed  in  defense  of  self  or  of  another.— 
People  T.  Regan  (Sup.)  841. 

HOSPITALS. 

Pest  houses  in  dties,  see  "Municipal  Ck>rpora- 
tions,"  S  5. 

HUSBAND  AND  WIFE. 

See  "Divorce";    "Marriage." 

Creation  of  trust  by  conveyance  between,  see 
**Tru8ts,"  S  1. 

Credibility  as  witnesses,  see  "Witnesses,"  ^  8. 

Denials  in  pleading  in  action  for  criminal  con- 
rersation,  see  "Pleading,"  §  2. 

Domicile  of  married  woman,  see  "Domicile." 

Fraudulent  conveyances  between,  see  "Fraudu- 
lent Conveyances,"  §§  1,  2. 

Striking  out  pleading  in  action  for  criminal 
conversation,  see  "Pleading,"  {  7. 

I  1.     MntnAl  risUs,  duties,  aad  lUbiU- 
ties. 

Groceries  bought  by  a  wife  are  necessaries, 
which  the  husband  is  bound  to  furnish  or  pay 
for. — ^Fischer  v.  Brady  (Sup.)  25. 

That  a  husband  and  wife  lived  together  in  a 
certain  house  is  prima  facie  evidence  that  it 
was  a  suitable  residence  with  reference  to  the 
husband's  means. — Sultan  v.  Misrahi  (Sup.) 
519. 

Where  defendant's  husband  voluntarily  left 
her,  and  failed  to  provide  a  home  for  her  or 
furnish  her  with  means,  he  is  liable  for  the 
reasonable  value  of  her  board. — Sultan  t.  Mis- 
rahi (Sup.)  519. 

I   8.    Aotiona. 

A  husband  held  not  entitled  to  recover  for 
injuries  to  the  wearing  apparel  of  his  wife, 
caused  by  defendant's  negligence.— Gilligan  v. 
Consolidated  Gas  Co.  (Sup.)  273. 

ILLEGITIMATE  CHILDREN. 

See  "Bastards." 

IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

See  "Constitutional  Law,"  |  X 


IMPLIED  CONTRACTS. 

See  "Account  Btated"i  "Work  and  Labor." 

IMPRISONMENT. 

See  ""Bxecadon,"  (  8;   "False  ImprisonmeDt.' 

IMPROVEMENTS. 

Liens,  see  "Mechanics'  Liens." 

On  iKremises  demised,  see  "Landlord  and  Tfeo- 

ant,"  S  3. 
Public  Improvements,  see  '^onidpal  Offpora- 

tions,"  t  3. 

INCOMPETENT  PERSONS. 

See  "Insane  Persons." 

INCORPORATION. 

See  "Corporations*"  ^  1. 

INDEMNITY. 

See  "Guaranty." 

Indemnity  insurance,  see  "Insurance^*'  H  ^  '^ 

INDEPENDENT  CONTRACTORS. 

Of  municipal  corporations,  see  "Municipal  Cor-  | 
porations,"  |  6. 

INDICTMENT  AND  INFORMATIONL 

For  particular  offenses* 
See  "Larceny,"  §  2. 

Against    liquor   laws,    see   "Intoxicating  Liq- 
uors," S  2. 

S    !•    Joinder    of    parties*    oCeasei,  ssi  , 
oonnts,  duplicity,  and  eleo^on. 
Indictment  for  embezzlement,  larcwiy,  Qodfr 
Pen.  Code,  §  528,  subd.  2,  held  not  to  cbai^?  i 
more  than  one  offense,  in  violation  of  Code  '>; 
Proc.   §§  278,  279.— People  v.  KeUogg  iSuH 
617. 

It  is  discretionary  with  the  court  to  decj  t  i 
motion,  made  at  the  close  of  the  people's  cfv.  | 
to  compel   the  prosecution  to    elect  on  vh '.^ 
count  of  the  indictment  it  will  stand.— Pw:^ 
Y.  Kellogg  (Sup.)  617. 

Motion  to  compel  the  prosecution  to  eieK  £t 
the  opening  of  the  trial  upon  which  cooot  ^. 
the  indictment  it  will  proceed  held  properly  de- 
nied.— People  T.  Kellogg  (Sup.)  617. 

INDORSEMENT. 

Of  bill  of  exchange  or  promissory  Dote,  Ke 
"Bills  and  Notes/'  fi  2. 
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INFANTS. 

See  "Ouardlan  and  Ward." 

Care  required  as  to  infant  employtei  ■«•  ''Mas- 
ter and  Serrant,"  §  2. 

lujories  to  children  by  operation  of  street  rail- 
road, see  "Street  Railroads,"  8  2... 

fi   1.    Actions* 

An  appointment  of  a  gaardian  ad  litem  for 
an  infant  14  years  of  age  held  not  sustainable, 
under  CJode  Civ.  Proc.  §  471,  where  no  sum- 
mons had  at  any  time  been  served  on  the  in- 
fant.—Van  WiUiams  v.  Elias  (Sup.)  611. 

A  petition  for  the  appointment  of  a  suardiau 
ad  litem  for  an  infant,  failing  to  allege  notice 
to  the  infant's  general  or  testamentary  guard- 
ian,  or  that  she  nad  any,  held  fatally  defective. 
—Van  WUiiams  v.  Elias  (Sup.)  611. 

In  a  suit  for  partition  of  real  property,  a  pe- 
tition for  the  appointment  of  a  guardian  for  an 
Infant  intervener  held  unsustainable,  under 
Code  Civ.  Proc.  S  452.— Van  WUiiams  T.  Elias 
(Sup.)  611. 

INFERIOR  COURTS. 

See  "Courts,"  |  1. 

INHERITANCE. 

See  "Descent  and  Distribution.'' 

INHERITANCE  TAXI 

See  'rraxation,"  §  6. 

INJUNCTION. 

Questions  res  judicata  in  injunction  suit,  see 
"Judgment,"  §  5. 

Restraming  illegal  use  of  municipal  property, 
see  "Municipal  Corporations,"  S  4. 

Restraining  sale  of  property  in  custody  of  re- 
ceiver, see  "Receivers,"  §  1. 

f    1.     Subjeots  of  proteetion  and  relief. 

Under  2  Rev.  St.  N,  Y.  (1st  Ed.)  p.  159.  c.  8, 
§  29,  and  Laws  1871,  p.  2147,  c.  934,  and  Code 
Cr.  Proc.  §§  927-930,  an  action  by  a  master 
against  an  apprentice  to  compel  specific  per- 
formance of  the  indenture  of  apprenticeship 
and  for  an  injunction  held  not  to  lie. — Thomas 
V.  Baird  (Sup.)  47. 

An  operator  of  a  liquor  saloon  Jield  not  en- 
titled to  a  preliminary  injunction  to  restrain 
police  inspection,  under  Laws  1901,  p.  130,  c. 
4G6,  §  315.— Craushaw  v.  McAdoo  (Sup.)  386. 

Complainant,  maintaining  an  alleged  wall 
paper  business  over  a  liquor  store,  held  not  en- 
titled to  a  preliminary  injunction  to  restrain 
police  inspection,  under  Laws  1901,  p.  13(j,  c. 
466,  §  315.— Craushaw  v.  McAdoo  (Sup.)  386. 

In  a  suit  to  restrain  police  officers  from  in- 
specting and  picketing  plaintiff's  place  of  busi- 
ness, under  Laws  1901,  p.  136,  c.  406,  §  315, 
plaintiff's  good  faith  and  statements  as  to  the 


nature  of  his  business  held  not  such  as  to  en- 
title him  to  a  preliminary  injunction. — Crau- 
shaw Y.  McAdoo  (Sup.)  386. 

Police  olBcers  held  not  authorized  to  subject 
plaintiff  to  unreasonable  or  unnecessary  inspec- 
tions, interfere  with  his  customers  or  visitors, 
er  station  themselves  permanently  in  front  of 
his  place  of  business,  so  long  as  the  law  is  not 
violated. — Craushaw  v.  McAdoo  (Sup.)  386, 

Complainant,  operating  a  cigar  business  in  a 
private  house,  held  entitled  to  a  preliminary 
injunction  restraining  police  inspection  pen- 
dente lite. — Craushaw  v.  McAdoo  (Sup.)  386. 

Baseball  games  proposed  to  be  played  on  Sun- 
day held  "public  games,*'  in  violation  of  Pen. 
Cbde,  S§  259,  260,  265,  and  hence  complainants 
were  not  entitled  to  restrain  police  authorities 
from  interfering  therewith. — ^firighton  Athletic 
Club  V.  McAdoo  (Sup.)  391;  Skelly  Baseball 
Club  V.  Same,  Id.;  Ii)ughlin  Lyceum  v.  Same, 
Id.;  Felix  &  Barry  Athletic  Club  v.  Same,  Id. 

i  2.     AotioAs  for  Injniiotloiis. 

In  an  action  by  a  landlord  against  his  tenant 
to  enjoin  the  maintenance- of  a  sign,  the  mov- 
ing papers  should  have  set  forth  the  provisions 
of  the  lease. — Meyer  v.  Moress  (Sup.)  771. 

i   3.     Preliminary  and  imterloontory  in- 
Junotioiis. 

Irregularities  in  restraining  order,  consisting 
of  noncompliance  with  Code  Civ.  Froc.  §  611, 
etc.,  held  subject  to  correction. — ^Werbelovsky 
V.  Michael  (Sup.)  156. 

Moving  papers  for  injunction  held  fatally  de- 
fective, eitner  under  Code  Civ.  Proc.  §  6C&,  or 
section  604,  in  failing  to  show  that  plaintiff  was 
a  judgment  creditor,  and  as  such  entitled  to 
sue. — ^Werbelovsky  v.  Michael  (Sup.)  156. 

A  preliminary  injunction  will  not  be  granted, 
unless  plaintifi^'  right  to  the  relief  demanded 
is  clear. — Brighton  Athletic  Club  v.  McAdoo 
(Sup.)  391;  Skelly  Baseball  Club  v.  Same,  Id.; 
Loughlin  Lyceum  v.  Same,  Id.;  Felix  &  Barry 
Athletic  Club  v.  Same,  Id. 

An  order  enjoining  a  tenant  from  maintaining 
a  sign  without  the  landlord's  consent  held  ir- 
regular in  not  stating  grounds  in  compliance 
with  Code  Civ.  Proc.  §  610. — Meyer  v.  Moress 
(Sup.)  771. 

§   4.    Permanont    injnnotion    aad    oilier 
relief. 

Injunction  against  municipal  corporation  to 
restrain  discharge  of  sewage  into  a  creek  sus- 
pended for  a  year  on  payment  of  costs  and 
damages  assessed. — Sponenburg  y.  City  of 
Gloversville  (Sup.)  264. 

I  6.     Violation  and  puniskment. 

Municipal  corporation,  not  conforming  to 
judgment  enjoining  it  from  discharging  sewage 
into  a  creek,  held  not  guilty  of  contempt. — 
Sponenburg  v.  City  of  Gloversville  (Sup.)  264. 

INNKEEPERS. 

Hotel  keeper  held  entitled  to  enforce  innkeep- 
er's lien  on  piano  brought  into  hotel  by  guest, 
purchasing  under  contract  stipulating  that  ti- 
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tie  was  to  remain  In  seller  until  price  was  oaid. 
—Horace  Waters  &  Co.  v.  Gerard  (Sup.)  702. 

One  furnishing  a  guest  in  a  hotel  property  for 
the  use  of  the  guest  in  the  hotel  is  presumed  to 
do  so  with  a  knowledge  of  the  law  which  gives 
to  an  innkeeper  a  lieu  on  property  brought  by 
the  guest  into  the  hotel. — Horace  Waters  &  Co. 
V.  Gerard  (Sup.)  702. 

The  common-law  lien  of  an  innkeeper  is  not 
repugnant  to  any  proTision  of  the  Constitution 
of  New  York,  by  the  adoption  of  which  the 
common  law  of  England  was  declared  to  be  the 
law  of  the  state. — Horace  Waters  &  Co.  y. 
Gerard  (Sup.)  702. 

^Certain  persons  residing  at  an  inn,  where 
both  transient  and  permanent  lodgers  were  ac- 
commodated, held  not  a  guest,  within  the  rule 
making  an  innkeeper  an  insurer  of  his  guest's 
goods. — Crapo  v.  Rockwell  (Sup.)  1122. 

*An  innkeeper  is  an  insurer  of  the  property 
of  his  guest— Crapo  v.  Rockwell  (Sup.)  l£22. 

IN  PAIS. 

Bstoppel,  see  "Estoppel,*'  S  L 

INSANE  PERSONS. 

Liability  of  committee  of  incompetent  for  costs, 
see  *'Cost8,'*  S  2. 

Payment  of  legacy  to  committee  of  incompe- 
tent, see  '^Executors  and  Administrators," 
8  6. 

§    1.    Onardlaiisliip. 

The  court,  in  selecting  a  committee  of  an 
incompetent,  should  consider  the  welfare  of  the 
incompetent  and  the  rights  of  all  interested. — 
In  re  Cboper  (Sup.)  270. 

In  a  contest  for  the  appointment  of  a  com- 
mittee of  an  incompetent,  the  court  held  re- 
quired to  direct  a  referee  to  take  testimony  as 
to  the  proper  person  to  be  appointed. — In  re 
Cooper  (Sup.)  270. 

§  2.    Custody  and  support. 

In  proceedings  for  the  appointment  of  a  com- 
mittee of  an  incompetent,  the  court  held  re- 
quired to  order  that  he  should  not  be  removed 
from  the  court's  jurisdiction  without  its  con- 
sent.— In  re  Cooper  (Sup.)  270. 

f  3.     AotioAs. 

In  surplus  money  proceedings  after  mortgage 
sale,  held,  that  the  court  should  have  appointed 
a  person  to  represent  an  Insane  party  in  inter- 
est, or  have  amended  an  order  previously  made 
appointing  a  representative,  so  as  to  give  him 
the  right  to  appear  in  the  proceedings.  Code 
Civ.  Proc.  §  427. — ^American  Mortg.  Co.  y.  Dew- 
ey (Sup.)  808. 

INSOLVENCY. 

See  "Bankruptcy." 

Of  bank,  see  "Banks  and  Banking/*  {  L 


INSPECTION. 

Of  corporate  books  and  records,  see  "Corpora- 
tions," §  3. 

Of  goods  sold,  see  "Sales,"  $  4. 

Of  writings,  see  "Discovery,"  §  1. 

Restraining  inspection  by  police,  see  'Injunc- 
tion." t  L 

INSTRUCTIONS. 

In  dvil  actions,  see  'Trial,"  8  & 

INSURANCE 

Amendment  of  charter  of  insurance  company 
as  deprivation  of  property  without  due  pro- 
cess of  law,  see  "Constitutional  Law/'  §  4. 

Bequest  of  proceeds,  see  "Wills,"  §  1. 

Competency  of  eyidence  in  action  on  policy,  see 
"Evidence,"  §  2. . 

Cross-examination  of  witnesses  in  action  on 
policy,  see  "Witnesses,"  §  2. 

Of  premises  demised,  see  "Landlord  and  Ten- 
ant," §  3. 

Opinion  evidence  in  action  on  policy,  see  "Evi- 
dence," §  a 

Presumptions  on  appeal  in  action  on  policy,  see 
"Appeal,"  i  9. 

I   1.    Xnsuranoe  oompaniea. 

1  Rev.  St.  p.  GOO,  §  8.  reserring  power  to 
amend  charters  of  corporations,  hela  part  of 
statute  under  which  corporation  was  formed. 
so  that  charter  of  company  formed  under  Laws 
1853.  p.  887.  c.  463,  in  view  of  sections  11,  20 
(pages  890,  896),  continues,  until  repealed,  sub- 
ject to  statutory  reserved  power  to  alter. — 
Lord  T.  Equitable  Life  Assur.  Soc.  (Supi.)  65. 

Contention  that  1  Rev.  St.  p.  600,  S  8.  rei^rv- 
ing  power  to  amend  charters  of  corporations, 
was  not  applicable  to  corporations  organized 
under  Laws  1853,  p.  887,  c.  463,  in  view  of  sec- 
tion 20  (page  896),  held  untenable. — Lord  v. 
Equitable  Life  Assur.  Soc.  (Sup.)  65. 

§  ft.    Insuraaee  asonts  and  brokeva. 

Agreement  on  the  part  of  insurance  agent  to 
pay  renewal  commissions  is  without  considera- 
tion, unless  a  benefit  moves  to  him. — ^Anderson 
v.  English  (Sup.)  200. 

The  placing  of  insurance  with  an  agent  prior 
to  the  execution  by  him  of  a  promise  to  pay 
renewal  commissions  on  premiums  paid  does 
not  constitute  a  sufficient  consideration  to  5Ui>- 
port  such  promise. — ^Anderson  v.  English  (Sup.) 
200. 

Memorandum  of  agreement  to  pay  insurance 
commissions  held  not  an  undertaking  on  the 
part  of  the  agent  executing  the  same  to  answ^^r 
for  debt  of  the  company. — Anderson  v.  English 
iSup.)  200. 

Extrinsic  evidence  explaining  memorandum  of 
agreement  to  pay  insurance  commissions  held 
not  to  show  that  the  agent  executing  the  same 
assumed  a  personal  liability. — ^Anderson  t.  Eng- 
lish (Sup.)  200. 

Memorandum  of  agreement  to  pay  insurance 
commissions  held  not  a  personal  contract  of  the 


*  Point  annotated.    See  syUabna. 
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manager  of  th«  amiCT  who  made  the  same. — 
Anderson  y.  English  (Sap.)  200. 

S  3«  CaaeellatiGiif  snnrendeT,  abaadoa* 
aiaat,  or  resoission  o^  policy. 

Where  a  life  insurance  company  wrongfully 
refuses  tendered  premiums,  and  insists  that 
policy  is  no  longer  in  force,  insured  may  sue  at 
law  to  recover  damages. — Kelly  t.  Securjty 
Mut.  Life  Ins.  Co.  (Sup.)  001. 

Where  a  life  insurance  company  refused  to 
accept  premiums  when  tendered,  and  declared 
the  policy  forfeited,  the  insured  held  to  have  a 
right  to  treat  the  contract  as  repudiated  and 
sue  for  the  breach. — Kelly  v«  Security  Mut. 
Life  Ins.  Co.  (Sup.)  601. 

Where  a  life  insurance  company  wrongfully 
declares  a  policy  to  have  lapsed,  and  refuses  to 
have  any  further  dealings  w^ith  insured,  be  has 
a  right  of  action  in  equity  to  have  the  policy 
adjudged  to  be  in  force. — Kelly  v.  Security 
Mut.  Life  Ins.  Co.  (Sup.)  601. 

Measure  of  damages  for  the  wrongful  act  of 
a  life  insurance  company  in  declaring  a  policy 
forfeited  stated. — Kelly  v;  Security  Mut.  Life 
Ins.  Co.  (Sup.)  601. 

In  an  action  against  a  life  insurance  company 
for  wrongfully  declaring  two  policies  forfeited, 
a  cause  of  action  basea  on  one  of  the  policies 
Jteld  not  defective  for  failure  to  allege  certain 
facts,  which  were  referred  to  as  having  been 
alleged  iu  the  cause  of  action  on  the  other  poli- 
cy, r- Kelly  v.  Security  Mut.  Life.  Ins.  (Do. 
(Sup.)  601. 

i  4.  AToidaaeo  of  poliej  for  mtarepre- 
•oatation.  fraud,  or  breaoh  of 
warranty  or  eoadition. 

In  an  action  on  a  policy,  evidence  held  in- 
sufficient to  establish,  as  a  matter  of  law,  a 
breach  of  a  warranty  that  insured  had  not  been 
under  the  care  of  a  physician. — Valentini  v. 
Metropolitan  Life  Ins.  Co.  (Sup.)  758. 

Consultation  with  physician  by  insured's 
mother  with  reference  to  his  health  when  he 
was  not  suffering  from  any  ailment  held  not 
a  breach  of  warranty  in  a  policy,  in  the  applica- 
tion for  which  he  neglected  to  disclose  such 
fact. — ^Valentini  v.  Metropolitan  Life  Ins.  Co. 
<Sup.)  758. 

9  5.  £atoppel«  walTer,  or  ac'eem«nta 
affeottnc  right  to  aToid  or  for* 
f eit  poliey. 

Adjuster  for  an  insurance  company  has  no 
authority  to  waive  provisions  of  the  insurance 
contract. — Emanuel  v.  Maryland  Casualty  Co. 
(Sup.)  36. 

Under  certain  circumstances  a  life  insurance 
company  held  estopped  from  insisting  on  a  for- 
feiture because  a  premium  is  not  paid  on  the 
day  it  is  due. — Kelly  v.  Security  Mut.  Life  Ins. 
Co.  (Sup.)  601. 

Insurer  in  a  fire  policy  held  to  have  waived  a 
condition  against  false  representations  as  to  in- 
cumbrances.— Nugent  V.  Rensselaer  County 
Mut.  Fire  Ins.  Co.  (Sup.)  605. 

f  6.     Blal&s  and  eavaes  of  loss. 

A  policy  purporting  to  insure  against  liability 
for  injuries  occurring  during  the  construction 


of  a  building. Md  to  impose  no  liability  on  the 
insurer. — Sroka  ▼.  Frankfort  Amer.  ins.  Co. 
(Sup.)  501. 

%   7.    Notice  and  proof  of  loes. 

In  an  action  on  an  indemnity  bond  insuring  a 
corporation  against  embezzlement  by  an  em- 
ploy 6,  held,  that  there  was  failure  to  give  no- 
tice of  loss  as  required  by  bond. — ^National  Dis- 
count Co.  V.  United  States  Fidelity  &  Guaran- 
ty Co.  (Sup.)  457. 

A  provision  in  a  fire  policy,  avoiding  it  in 
case  of  false  swearing  touching  any  matter  re- 
lating to  the  insurance,  or  subject  thereof,  held 
not  to  embrace  a  mere  misstatement  of  the  loss 
in  the  proofs,  based  upon  an  erroneous  estimate. 
— Nugent  V.  Rensselaer  County  Mut  Fire  Ins. 
Co.  (Sup.)  605. 

I  8.     Aotioaa  on  poUoiea. 

In  an  action  on  a  fire  policy,  held  proper  to 
treat  the'coniplaint  as  having  included  a  copy  of 
the  policy. — Nugent  v.  Rensselaer  County  Mut. 
Fire  Ins.  Ck>.  (Sup.)  606. 

In  an  action  on  a  policy,  evidence  as  to  wheth- 
er insured  needed  medical  attention  when  he 
consulted  the  physician  held  competent. — Valen- 
tini V.  Metropolitan  Life  Ins.  Co.  (Sup.)  758. 

f •  0.     Mutual  benefit  iaanranoe. 

A  member  of  a  beneficial  association,  who 
after  the  amendment  of  the  by-laws  surrendered 
his  original  certificate  and  accepted  a  new  one, 
thereby  submitted  to  the  amended  by-laws. — 
Breslow  v.  Southern  Tier  Masonic  Relief  Ass'n 
(Sup.)  787. 

Where  contract  between  beneficial  association 
and  member  had  been  so  changed  by  amend- 
ments of  by-laws  as  to  make  it  impossible  to 
determine  what  the  member  was  entitled  to  un- 
der his  original  contract,  his  beneficiary  could 
only  recover  what  would  be  due  under  the 
amended  by-laws. — Breslow  v.  Southern  Tier 
Masonic  Relief  Ass'n  (Sup.)  787. 

INTEREST. 

See  "Usury." 

Claims  against  decedent's  estate,  see  "Execu- 
tors and  Administrators,"  f  5. 

Effect  as  to  credibility  of  witness,  see  "Wit- 
nesses," §  3. 

On  assessments  for  expenses  of  public  im- 
provements,   see    "Municipal    Corporations," 

On  legacy,  see  "Wills,"  %  6. 

INTERLOCUTORY  INJUNCTION. 

See  "Injunction,"  S  8. 

INTERLOCUTORY  JUDGMENT. 

Appealability,  see  "Appeal,"  f  2. 

INTERNATIONAL  LAW. 

See  "Aliens." 
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INTERPLEADER. 


S   1.    Rislit  to  laterpleader. 

Where  a  claim  due  a  bankrupt  was  demand- 
ed by  the  bankrupt's  trustee,  and  also  by  an 
assignee,  the  debtor  was  entitled  to  an  order 
of  interpleader,  under  Municipal  Court  Act, 
Laws  1902,  p.  1546,  c.  080,  f  187.— Reicbardt 
y.  American  Platinum  Works  (Sup.)  384. 

f  2.    ProoeedinKs  aad  velief. 

In  an  action  for  interpleader,  discontinuance 
as  to  plaintiff,  and  substitution  of  different 
plaintiff,  without  discharging  the  original  plain- 
tiff from  liability  on  the  judgment  paid  luio 
court,  held  error. — Bowsky  v.  Cosby  (Sup.)  792. 

Under  Code  Ciy.  Proc.  %  820,  an  order  of 
interpleader  will  not  be  f^ranted  in  a  City 
Court.— Marcus  v.  Aufses  (City  Ct.  N.  Y.)  3J>7; 
Krugman  v.  Hanover  Fire  Ins.  Co.  (City  Ct. 
N.  Y.)  399. 

INTERROGATORIES.  ' 

To  witnesses,  see  "Depoeitions." 

INTERSTATE  COMMERCE. 

Regulation,  see  "Commerce." 

INTERVENTION. 

In  actions  in  general,  see  ''Parties,"  §  2. 

INTESTACY. 

See  "Descent  and  Distribution*** 

INTOXICATING  LIQUORS. 

Injunction  restraining  police  inspection  of  liq- 
uor saloon,  see  "Injunction,"  §  1. 

Jurisdiction  of  prosecution  for  offense  against 
liquor  laws,  see  "Criminal  Law,"  §  2. 

S   1.    Offenses. 

The  sale  of  "lager  beer"  during  the  houra 
when  the  sale  of  malt  liquors  was  prohibited 
held  a  violation .  of  Liquor  Tax  Law,  Laws 
1807,  p.  207,  c.  312.— Cullinan  v.  McGovern 
(Sup.)  525. 

A  sale  of  liquor  known  as  "Maltrose"  held 
a  violation  of  Liquor  Tax  Law,  Laws  1897,  p. 
207,  c.  312,  §  2.— People  v.  Cox  (Sup.)  526. 

S  2.    Criminal  proseon^ons. 

Where,  in  a  prosecution  for  violation  of  the 
liquor  law,  the  witnesses  are  not  cross-exam- 
ined, it  must  be  assumed  that  they  recognized 
the  beverage  they  described.— Cullinan  v.  Mc- 
Govern (Sup.)  52o. 

The  crime  of  violating  Liquor  Tax  Law, 
Laws  1807,  p.  207,  c.  312,  held  sufflcieutly  char- 
ged in  an  mdictmeut,  without  including  therein 
an  allocation  that  the  liquor  sold  was  intoxicat- 
ing.*-People  v.  Cox  (Sup.)  626. 

ISSUES. 

In  civil  actions,  see  "Pleading,"  S  a 
Presented  for  review  on  appeal,  see  "Appeal," 


JOINDER. 


Of  offenses  in  indictment,  see  "Indictment  and 

Information,"  f  1. 
Of  parties  in  indictment,  see  "Indictment  and 

Information,"  f  1. 

JOINT  ADVENTURES. 

Accounting  between  parties  to,  see  "Account,** 
fi  2. 

JUDGES. 

See  "Courts";   "Justices  of  the  Peace.** 

JUDGMENT. 

Appealability  of  deCanlt  Judgment,  see  '^Ap- 
peal,*'  f  2. 

Discharge  from  indebtedness  on,  see  "Bank- 
ruptcy," §  2. 

Enforcement  by  creditors'  suit,  see  "Creditors' 
Suit." 

In  municipal  court,  see  "Courts,"  §  1. 

Review,  see  "Appeal." 

In  cuAUmB  by  ar  agKzfnst  parHcuXoo'  dauet  qf 

parties. 
See  "Executors  and  Administrators,"  $  9. 

In  particular  civil  actions  or  proceedings. 

See  "Divorce,"  §  3;    "Ejectment,"  §  2. 

For  breach  of  warranty,  see  "Sales,"  §  7. 

Foreclosure,  see  "Mortgages,"  §  5. 

For  recovery  of  price  paid  for  land,  see  "Ven- 
dor and  Purchaser,"  §  3. 

For  sale  of  property  of  decedent,  see  "Ex- 
ecutors and  Administrators."  S  7. 

On  appeal,  see  "Appeal,"  §  12. 

Personal  judgment  for  deficiency  on  foreclo- 
sure, see  "Mortgages,"  S  5. 

Setting  aside  fraudulent  conveyance,  see 
"Fraudulent  Conveyances,"  S  2. 

To  enforce  mechanic's  lien,  see  "Mechanics' 
Liens,"  S  2. 

In  criminal  prosecuUcns. 
See  "Criminal  Law,"  §  6. 
Bastardy  proceedings,  see  "Bastards,"  §  1. 

S    1,    By  default. 

Under  a  city  charter  (Laws  1880,  pw  356,  c. 
232,  §  63)  application  to  open  default  judgmpnt 
rendered  by  City  Court,  whether  made  in  City 
or  County  Court,  ^must  be  made  within  20  ds js 
from  rendition  of  judgment. — Cooper  t.  Cooper 
(Sup.)  814. 

I  2.    Openins  or  TAoatins. 

Refusal  to  vacate  a  judgment  in  favor  of 
plaintiff  before  a  justice  held  proper. — Sutter  v. 
City  of  New  York  (Sup.)  516. 

S   8.    Equitable  relief. 

Negligence  of  the  defeated  party's  attorney, 
not  involving  collusion  or  fraud,  is  not  ground 
for  setting  aside  the  judgment  in  serrate  ac- 
tion brought  for  that  purpose. — ^Reich  r.  Coch- 
ran (Sup.)  404. 
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In  a  suit  to  set  aside  a  Jndflrment  for  fraud, 
evidence  held  insufBdent  to  show  fraud. — Reich 
V.  Cochran  (Sup.)  404. 

In  an  action  to  set  aside  a  judi^ent  for 
fraud,  a  finding  held  not  to  amount  to  a  finding 
that  the  judgment  was  obtained  by  fraud. — 
Beich  y.  Cochran  (Sup.)  404. 

S  4.    CollAterAl  attack. 

Judgment  in  dispossess  proceedings  held  not 
subject  to  collateral  attack  on  the  ground  that 
the  court  was  without  jurisdiction,  because  no 
demand  for  the  payment  of  rent  was  in  fact 
made. — ^Reich  y.  Cochran  (Sup.)  404. 

S    5.     Mercer  and  bar  of  oanaes  of  aotioa 
and  defeases. 

A  judgment  for  defendant  in  an  action  on  an 
account  stated  held  no  bar  to  an  action  for  goods 
sold  and  delivered. — Mincer  y.  Green  (Sup.) 
15. 

In  a  suit  by  receivers  to  restrain  sale  of  the 
property  of  a  corporation  under  attachment, 
held,  that  the  question  whether  such  sale  could 
be  had  was  not  res  judicata. — Beardslee  v. 
Ingraham  (Sup.)  937. 

I    6.    CoaolusiToaess  of  adjudioatton* 

An  order  requiring  defendant  railroad  com- 
pany to  make  track  connections  with  a  certain 
street  railroad  company  held  res  judicata  of  its 
obligation  to  interchange  cars  and  car  load 
lots  of  freight  over  such  connections. — Hudson 
Valley  Ry.  Co.  v.  Boston  &  M.  R.  R.  (Sup.) 
545. 

A  judgment  in  a  creditors'  suit  held  res  judi- 
cata against  plaintiff*8  right  to  recover  rents 
and  profits  paid  to  defendants  by  a  receiver 
therein.— Ellis  v.  Cole  (Sup.)  1031. 

§    7«    Pleading    and    erldenoe    of    Judg- 
ment as  estoppel  or  defense. 

In  a  suit  by  a  building  contractor  to  recov- 
er a  third  installment  on  the  contract  and  for 
extra  work,  an  opinion  of  the  Appellate  Term 
in  a  prior  suit  by  a  subcontractor  to  foreclose 
a  mechanic's  lien  on  the  premises  held  inad- 
missible.— Greitzer  v.  Ershowsky  (Sup.)  258. 

JUDICIAL  SALES. 

Of  property  of  decedent,  see  "Executors  and 
Administrators,"  S  7. 

Where  three  parcels  of  land,  only  two  of 
which  were  subject  to  a  mortgage,  were  to  be 
sold  and  the  proceeds  apportioned,  it  was  er- 
ror to  charge  any  part  of  the  mortgage  to  the 
parcel  which  was  not  subject  thereto,  in  mak- 
ing the  distribution. — Hogg  y.  Rose  (Sup.)  914. 

JUBISDICTION. 

JuriscUetUm  ofparticular  actions  or  proceedings. 

See  "Account,"  §§  1,  2;  "Assault  and  Bat- 
tery," S  1;    "Motions." 

Bastardy  proceedings,  see  "Bastards,"  S  1. 

Criminal  prosecutions,  see  "Criminal  Law/'  SS 
2,  6.      . 

For  apppmtment  of  executor  or  administrator, 
see  ^'Executors  and  Administrators,"  S  2. 


For  death  by  wrongful  act  within  state  en  ter- 
ritory ceded  to  United  States,  see  "United 
States,"  S  1. 

Special  jurisdictions. 
Ai^Uate  jurisdiction,  see  "Appeal,"  §  1« 
Particular  courts,  see  "Courts." 

JURY. 

Disqualification  or  misconduct  ground  for  new 

trial,  see  "New  Trial "  S  1. 
Grounds  for  reference  instead  of  trial  by  jury, 

see  "Reference  "  §  1. 
Instructions  in  civil  actions,  see  "Trial,"  f  5. 
Questions  for  jury  in  civil  actions,  see  "Trial," 

§  4. 
Taking  case  or  question  from  jury  at  trial, 

see  ^rial,"  §  4. 
Verdict  in  civil  actions,  see  "Trial,"  S  6. 

JUSTICES  OF  THE  PEACE. 

Liability  for  false  imprisonment,   see   "False 

Imprisonment,"  §  1. 
Proceedings  in  justice's  court  on  Sunday,  see 

"Sunday." 
Vacation  of  judgment  rendered  by  justice  of 

the  peace,  see  "Judgment,"  S  2. 

S   !•    Review  of  proeeedinc'* 

Where  a  defendant  sued  before  a  justice  fail- 
ed to  appear,  and  appealed,  the  fact  that  he 
erroneously  requested  a  new  trial  on  appeal 
did  not  invalidate  the  proceedings;  the  court 
being  entitied  to  transfer  the  cause  to  the  law 
calendar. — Doughty  v.  Picott  (Sup.)  43. 

Under  Code  Civ.  Proc.  §  3068,  where  defend- 
ant did  not  appear  before  a  justice  of  the 
peace,  he  was  not  entitled  to  a  new  trial  on  ap- 
peal, but  was  only  entitled  to  be  heard  on 
questions  of  law. — Doughty  v.  Picott  (Sup.)  43. 

Where  a  defendant  in  a  suit  before  a  justice 
failed  to  appear,  and  appealed,  he  could  not 
excuse  his  default  and  ask  for  a  new  trial  be- 
fore the  same  or  another  justice,  under  Code 
Civ.  Proc.  §  3064.— Doughty  v.  Picott  (Sup.)  43. 

JUSTIFICATION. 

Of  actionable  words,  see  "Libel  and  Slander,** 

S  2. 
Of  homicide,  see  "Homicide,"  §  1. 

LACHES. 

In  applying  for  modification  of  order  for  ex- 
amination of  witness  before  trial,  see  "Dis- 
covery," §  1. 

LANDLORD  AND  TENANT. 

Conversion  of  fixtures  by  lessor,   see  "Trover 

and  Conversion." 
Enjoining  maintenance  of  sign  by  tenant,  see 

"Injunction,**  §  3. 
Failure  to  demand  payment  of  rent  as  ground 

for  collateral  attack  on  judgment  in  dispos- 
proceedings,  see  "Judgment,"  §  4. 
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Lease  by  municipal  ofBoers  or  agents,  see  "Mu- 
nicipal Corporations,"  S  6. 

Merger'  of  contract  for  lease  in  lease,  see  "Con- 
tracts," §  3. 

Merger  of  lease  in  fee,  see  "Estates." 

Parol  or  extrinsic  evidence  as  to  lease,  see  "Evi- 
dence," §  7. 

Questions  for  jury  in  general  in  action  for  in- 
juries from  defects  in  demised  premises,  see 
**Trial,"  S  4. 

Reformation  of  lease,  see  "Reformation  of  In- 
struments," S  1* 

S    1«    Leases  and  asreemeats  in  general. 

A  provision  in  a  lease  that  in  a  certain  con- 
tingency tlie  lessee  agrees  to  cancel  the  lease 
held  not  to  contemulate  any  action  by  the  les- 
see to  complete  the  cancellation. — ^Bruder  v. 
Geisler  (Sup.)  2. 

f  2.    Tem&s  for  jears. 

The  cancellation  of  a  lease  as  to  tenant  can- 
cels it  as  to  sublessee.  —  Bruder  v.  Qeisler 
(Sup.)  2. 

i   3.    Premises,  and  enjoyment  and  nse 
thereof. 

On  breach  of  a  landlord's  ordinary  covenant 
to  repair,  the  measure  of  damages  is  the  cost 
of  the  repairs,  or  the  difference  m  value  of  the 
premises  with  and  without  the  repairs. — Beakes 
V.  Holsman  (Sup.)  33. 

The  landlord's  contract  to  repair  all  the 
plumbing  on  the  premises,  and  to  pay  subse- 
quent damages  to  the  tenant  caused  by  water 
invading  the  premises  from  defective  pipes,  held 
valid  and  based  on  a  sufficient  consideration.-^ 
Beakes  v.  Holzman  (Sup.)  33. 

Where  a  landlord  failed  to  comply  with  his 
contract  to  make  necessary  repairs,  the  tenant 
was  bound  to  use  diligent  efforts  to  reduce  her 
damages  by  herself  making  repairs. — Beakes 
V.  Holzman  (Sup.)  33. 

In  action  against  a  landlord  for  injury  to 
plaintiff  while  residing  with  a  tenant  of  de- 
fendant, plaintiff  held  not  guilty  of  contribu- 
tory negligence  as  a  matter  of  law. — Lee  t. 
Ingraham  (Sup.)  284. 

In  an  action  against  a  tenant  for  injuries 
caused  by  a  defective  grading  in  a  sidewalk,  evi- 
dence held  insufficient  to  show  any  examination 
or  care  of  the  premises  on  the  part  of  the 
defendant. — Weber    v.    Lieberman    (Sup.)    460. 

Where  plaintiff  stepped  on  a  grating  in  a 
sidewalk  in  front  of  a  show  window  to  examine 
the  display  of  goods  in  the  window,  and  was 
injured  by  the  defective  condition  of  the  grat- 
ing, the  occurrence  of  the  accident  itself  raised 
a  presumption  of  negligence  on  the  part  of  the 
occupant  of  the  property. — Weber  v,  Lieber- 
man (Sup.)  460. 

In  the  absence  of  a  covenant  in  the  lease  bind- 
ing the  landlord  to  make  repairs,  the  obliga- 
tion to  repair  is  on  the  tenant,  and  the  tenant 
is  liable  for  injuries  to  a  third  person  caused 
by  failure  to  repair,  notwithstanding  the  land- 
lord had  been  in  the  habit  of  making  all  re- 
pairs.— Weber  ▼.  Lieberman  (Sup.)  460. 


A  lessee's  right  to  remove  a  buHding  from  the 
leased  premises  held  not  affected  by  his  evic- 
tion.— Miller  v.  Hennessy  (Sup.)  663. 

{  4.     Rent  and  adTanees. 

A  counterclaim  for  a  landlord's  fallare  to 
make  necessary  repairs  held  not  objectionable 
for  failure  to  charge  that  the  tenant  used  dil- 
igence to  reduce  the  damages  by  herself  making 
necessary  repairs. — ^Beakes  v.  Holzman  (Sup.) 
33. 

S  S«     Re-entry   and  reeoTory  of  poasoe- 
sion  by  landlord. 

Where  summary  proceedings  were  based  on 
both  the  nonpayment  of  rent  and  the  nonpay- 
ment of  taxes,  and  the  nonpayment  of  rent  was 
sufficiently  proven,  it  sustains  an  order  in  fa- 
vor of  the  landlord. — Peabody  v.  Long  Acre 
Square  Bldg.  Co.  (Sup.)  507. 

LARCENY. 

See  "Robbery." 

Duplicity  in  indictment,  see  "Indictment  and  In- 
formation,*' S  1. 

i  1.    Offenses    and  responsiUlity  there- 
for. 

Persons  who  misannropriated  money  given 
them  to  be  used  in  a  wheat  speculation  kHd 
guilty  of  larceny,  both  at  common  law  and  un- 
der Pen.  Code,  S  628,  subd.  2.— People  ▼.  Kel- 
logg (Sup.)  617. 

i  2.     Proseention  and  pnniskment. 

Under  Code  Cr.  Proc.  §  281,  the  fact  that  an 
indictment  alleges  larceny  from  a  corporation, 
whereas  the  comoration  was  not  the  owner  of 
the  money,  held  immaterial. — People  ▼.  Kellogg 
(Sup.)'  617. 

In  a  prosecution  for  larceny  committed  in 
pursuance  of  a  connected  fraudulent  scheme, 
certain  evidence  held  competent  on  the  question 
of  guilty  knowledge  and  intent. — ^People  v.  Kel- 
logg (Sup.)  617. 

Under  Code  Cr.  Proc.  S  281,  evidence  of  a 
larceny  from  an  unknown  person  held  sufficient 
to  support  an  indictment  charging  larceny  from 
a  certain  individual  and  other  persons  unknown. 
—People  V.  Kellogg  (Sup.)  617. 

LAW  OF  THE  CASE. 

Decision  on  appeal,  see  "Appeal,"  H  8-lL 

LEADING  QUESTIONS. 

See  '^itnesMs,"  {  2. 

LEASES. 

See  Tiandlord  and  Tenant" 

LEGACIES. 

See  ••Wills." 

LEGACY  TAX. 

See  ••Taxation,"  f  6. 
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LEVY. 

Of  attachment,  w«  "Attadiment," 
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LIBEL  AND  SLANDER. 

As  preferred  caiue,  see  "Trial,"  f  1. 

I  !•    Words    and    aots    motioaalile,  and 
Uabmty  therefor. 

^Certain  published  statements  held  libeloas 
X>er  se. — Saunders  v.  Post-Standard  Pub.  Co. 
(Sup.)  993. 

i  8.    Jnstifloatioa  and  mitiBatioii* 

In  an  action  for  libel,  consisting  of  the  pub- 
lication of  two  separate  libelous  charges,  a  cer- 
tain instruction  as  to  justification  held  not  er- 
ror, in  view  of  other  instructions. — Saunders  v. 
Poet-Standard  Pub.  CJo.  (Sup.)  993. 

f  3.    Aotlons. 

In  an  action  for  libel,  an  answer  in  mitigation 
of  damages  held  to  state  no  defense. — Brown  v. 
McArthur  (Sup.)  537. 

In  an  action  for  slander,  held,  that  a  motion 
to  compel  plaintiff  to  separately  state  and  num- 
ber his  causes  of  action,  or  to  make  the  com- 
plaint more  definite  and  certain,  should  have 
Deen  granted.^-Cerro  De  Pasco  Tunnel  &  Min- 
ing Co.  V.  Haggin  (Sup.)  593. 

*In  an  action  for  libel,  plaintiff  was  entitled 
to  show  that  he  had  held  certain  responsible 
positions. — Saunders  v.  Post-Standard  Pub.  Co. 
(Sup.)  993. 

*In  an  action  for  libel,  punitive  damages 
may  be  awarded,  though, there  in  no  proof  of 
express  malice. — Saunders  v.  Post- Standard 
Pub.  Co.  (Sup.)  993. 

LICENSES. 

Care  required  as  to  licensees,  see  "Negligence," 

«  1. 
Of  foreign  corporations,  see  "Corporations,**  |  6. 
Teachers*    licenses,    see    "Schools    and    School 

Districts,**  f  1. 

LIENS. 

Effect  of  discharge  in  bankruptcy,  see  "Bank- 
ruptcy,** H  2. 
Effect  of  lis  pendens,  see  "Lis  Pendens." 

lAena  acquired  by  particular  remedies  or  pnh 

feedings. 
See  "Attachment,**  ft  2. 

Particular  classes  of  liens. 

See  "Mechanics*  Liens." 

Attorneys'  liens,  see  "Attorney  and  Client,"  §  8. 

Bailee's  lien,  see  "Bailment.** 

Innkeeper*s  liens,  see  "Innkeepers.** 

Mortgage,  see  "Chattel  Mortgages,**  S  2 ;  "Mort- 
gages,** §§  1.  2. 

Pledge   see  "Pledges. 

Vendor's  lien  on  lands  sold,  see  "Vendor  and 
purchaser/'  f  2. 

Warehouseman's  lien,  see  "Warehousemen." 


LIFE  INSURANCE. 

See  "Insurance." 

LIGHTING. 

By  electricity,  see  "Electricity," 

LIMITATION  OF  ACTIONS. 

Evidence  of  statutes,  see  "Statutes,**  §  2. 
Violation  of  vested  rights,  see  "Constitutional 
Law,"  §  1. 

Particular  acUans  or  proceedings. 

See  "Certiorari,**  §  2;  "Reformation  of  Instru- 
ments,** §  1. 

By  or  against  executor  or  administrator,  see 
^'Executors  and  Administrators,**  S  8. 

To  enforce  liability  of  corporate  officers,  see 
"Corporations,**  §  4. 

I  1.     Statutes  of  limitation. 

Amendments  to  Code  Civ.  Proc.  H  876,  382, 
subd.  7,  made  thereto  by  Laws  1894,  p.  556,  c. 
307,  changing  the  limitation  where  transcripts 
are  "hereafter  docketed**  or  "shall  be  filed,** 
pursuant  to  section  3017,  from  6  to  20  years, 
held  inapplicable  in  action  commenced  subse- 
quent to  amendments.  —  McMahon  v.  Arnold 
(Sup.)  775. 

S   2.    Oompntatioii  of  period  of  limita* 
tion. 

The  allowance  of  an  amendment  does  not  de- 
prive the  defendant  of  the  right  to  plead  lim- 
itations.—Serrell  V.  Forbes  (Sup.)  805. 

§  3.    Aekaowledsu^at,      new      promise, 
and  ipart  payment. 

A  certain  writing  held  a  sufficient  acknowledg- 
ment, signed  by  the  party  to  be  charged,  to  in- 
terrupt the  running  of  limitations,  under  Code 
Civ.  Proc.  §  395.— Serrell  v.  Forbes  (Sup.)  805. 

Under  Ck>de  Civ.  Proc  S  395  (limitation  of 
actions),  in  an  action  on  an  account,  a  letter 
written  by  defendant  to  plaintiffs  held  to  con- 
stitute a  new  promise  to  pay  the  debt,  within 
the  meaning  of  the  statute. — Levy  v.  Popper 
(Sup.)  905. 

LIMITATION  OF  LIABILITY. 

Of  carrier,  see  'HSarriers,*'  fS  2,  3. 

LIQUOR  SELLING. 

See  "Intoxicating  Llqaors." 

us  PENDENS. 

Lien  gained  by  creditors,  who  prosecute  a 
creditors*  action,  is  created  by  the  commence- 
ment of  the  action,  without  any  lis  pendens. — 
Wahlheimer  v.  Truslow  (Sup.)  137. 

In  an  action  by  the  vendee  to  recover  a  pay- 
ment made  on  the  price  and  the  expense  of  ex- 
amining the  title,  cancellation  of  a  lis  pendens 
on  motion  held  improper. — Smadbeck  v.  Law 
(Sup.)  797. 


*  Point  ainiiotated.    See  syllalms* 
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-  LIVESTOCK. 

OuTlafe  of,  M«  "Carrien,"  {  8. 

LOAN  ASSOCIATIONS. 

See  "Building  and  Loan  Assodationfl." 

LOGS  AND  LOGGING. 

Contract  for  sale  of  timber  construed,  and 
heldf  that  all  timber  remaining  on  the  premiseu 
after  the  expiration  of  the  contract  period  be- 
came the  aofiolute  property  of  the  seller. — 
McNeU  T.  Hall  (Sup.)  920. 

Seller  of  timber  held  not  required  to  forbid 
action  by  the  buyer  after  the  expiration  of  the 
contract  period  until  fully  adyised  of  his  rights. 
—McNeil  V.  Hall  (Sup.)  920. 


LUMBER. 

See  "Logs  and  Logging." 

LUNATICS. 

See  "Insane  Persons." 

MACHINERY. 

Liability  of  employer  for  defects,  see  "Master 
and  Servant,"  §  3. 

Production  and  use  of  electricity,  see  "Elec- 
tricity." 
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such  plans,  without  prejudice  to  Us  ri^t  to 
point  out  lawful  requirements,  and  require 
them  to  be  oomplied  with. — Hartman  t.  Col- 
lins (Sup.)  63. 

Mandamus  does  not  lie  to  compel  action  by 
the  building  department  of  a  dty,  in  advance 
of  the  preparation  and  adoption  of  proper 
plans,  which  have  been  arbitrarily  or  unreafson- 
ably  condenmed. — Hartman  v.  Collins  (Sup.)  63w 

Under  Laws  1896.  p.  478,  c.  425,  tit.  3,  §  20, 
and  page  468,  tit.  2,  f  5,  a  writ  of  mandamus 
to  compel  the  common  council  of  the  city  of 
Poughkeepsie  to  grant  a  certificate  of  election 
should  be  directed  to  the  persons  who  were 
members  of  the  council  at  the  time  the  elec- 
tion was  held,  and  not  to  their  successors  in 
office. — People  v.  Burns  (Sup.)  196. 

Mandamus  held  not  to  lie  to  compel  town 
board  to  give  its  cod  Bent  to  a  contract  for  the 
repair  of  a  brid/^e  or  highway,  proposed  by  the 
highway  commissioner,  under  Highway  Law, 
Laws  1890.  p.  1179,  c.  568,  f  10.— People  v. 
Early  (Sup.)  640. 

Mandamus  will  lie  to  compel  a  board  of  town 
auditors  to  make  out  and  file  a  certificate  of 
the  rejection  of  a  claim,  as  required  by  Town 
Law,  Laws  1800,  p.  1233,  c.  569.  f  162.  as 
amended  by  Laws  1897,  p.  619,  c.  481.— People 
V.  Page  (Sup.)  660. 

•Where  an  employ^  in  the  fire  department  of 
the  city  of  New  York  was  removed  without 
hearing  required  by  Greater  New  York  Charter, 
Laws  1901,  p.  636.  c,  466,  S  1543,  the  employ^ 
was  entitled  to  obtain  reinstatement  by  manda- 
mus.— People  V.  Hayes  (Sup.)  754. 


MALICIOUS  PROSECUTION. 

See  ''False  Imprisonment." 

Liabilitv  of  master  for  acts  of  servant  fn  in- 
stituting action,  see  ''Master  and  Servant," 
9  0. 

MANDAMUS. 

Decision  on  appeal  as  law  of  the  case,  see  "Ap- 
peal," §§  8-11. 

Presumptions  on  appeal,  see  "Appeal,"  f  9. 

To  compel  highway  commissioner  to  repair 
bridge,  see  '"Bridges,"  §  1. 

To  comx)el  service  by  telephone  company,  see 
'"Telegraphs  and  Telephones,"  S  1. 

i   1«     Natvre  and  grounds   in  senaral. 

Rejection,  of  certain  items  of  bill  presented 
to  county  board  of  supervisors  held  a  sufficient 
audit  of  such  bill,  and  mandamus  to  compel  an 
audit  was  properly  denied. — People  v.  Board  of 
Sup'rs  of  Saratoga  Oounty  (Sup.)  1012. 

Conditional  denial  of  mandamus  to  compel 
audit  of  bill  presented  to  county  supervisors 
held  proper. — People  v.  Board  of  Sup'rs  of  Sar- 
atoga County  (Sup.)  1012. 

I  2.     Subjeots  and  purposes  of  relief. 

Under  New  York  Building  Code,  S  106,  where 
amended  building  plans  were  not  satisfactory 
to  the  building  superintendent,  mandamus  was 
improperly  granted  compelling  him  to  approve 


§   3«    Jnrisdiotion,  proeeedinss,  aad   re- 
lief. 

Under  Code  Civ.  Proc.  §  2076j  whether  the 
appointing  power  was  bound  to  give  relator  an 
opportunity  to  explain  before  his  removal  as 
secretary  of  the  relief  fund  in  the  fire  depart- 
ment in  the  city  of  New  Yorlc,  as  provided  l.y 
Greater  New  York  Charter,  Laws  1901,  p.  ^*\ 
c.  4(>6,  §  1543,  cannot  be  determined  on  a  mo 
tion  to  quash  an  alternative  mandamus. — Peo- 
ple V.  Hayes  (Sup.)  754. 

It  is  no  reason  for  refusing  a  proper  peremp- 
tory writ  of  mandamus  that  the  alternative  wnt 
asks  too  much,  or  includes  an  unnecessary  par- 
ty.—People  V.  Early  (Sup.)  640. 

Under  Code  Civ.  Proc.  S§  2067,  2070,  held^  thai 
a  writ  of  mandamus  should  not  be  granted, 
where  the  petition  is  only  on  information  and 
belief.— People  v.  Grout  (Sup.)  1101. 

MANDATE. 

See  ''Mandamus." 

MAPS. 

Admissibility  hi  evidence,  see  "Bvidence,**  t  6. 

MARKETS. 

See  ''Municipal  Corporations,"  t  i. 
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MARRIAGE 

See  '•Divorce'*:   "Hasband  and  Wife.** 

Evidence  in  an  action  to  annul  marriare  held 
not  to  warrant  judgment  for  plaintiff.— -Bange 
V.  Bange  (Sup.)  8. 

^Affidavits  aa  to  omduct  of  parties  held  proper 
on  motion  for  alimony  in  an  action  to  annul  a 
marriage. — Sanford  v.  Sanford  (Sup.)  1006. 

Defendant  held  not  entitled  to  suppression  of 
plaintiff*8  affidavits,  where  the  matter  complain- 
ed of  is  in  reply  to  defendant's  affidavit. — San- 
ford y.  Sanford  (Sup.)  lOOd. 

MARRIED  WOMEN. 

See  "Husband  and  Wife.** 

MASTER  AND  SERVANT. 

See  "Work  and  Labor." 

Admissions  as  evidence  in  action  for  injuries  to 
servant,  see  **Evidence/'  S  4. 

Assault  by  employe  of  carrier,  see  "Carriers," 
§  4. 

Employes  of  municipal  corporations,  see  "Mu- 
nicipal Corporations,"  S  2. 

Injunction  by  master  restraining  apprentice 
from  working  for  another,  see  "Injunction," 

Opinion  evidence  in  action  for  injuries  to  serv- 
ant, see  "Evidence,"  §  8. 

§    1.    Serrloes  and  oompensatioB. 

Statement  of  plaintiff  held  not  proof  of  an 
admission  of  the  correctness  of  an  account  set 
up  as  a  counterclaim. — Caldwell  v.  Caldwell 
Co:  (Sup.)  476. 

i  2.  Master's  UabiUty  for  injuries  to 
servant  —  Nature  and  extent  in 
seneraL 

Labor  I^w,  Laws  1807,  p.  480,  c.  415,  §  81, 
held  not  violated  by  requiring  a  16  year  old  boy 
to  hold  a  belt  while  repairs  were  being  made 
on  it.— Scialo  v.  Steffens  (Sup.)  305. 

S  3.  —  Tools,  maclfcinery,  applianoes, 
and  places  for  work. 

Master  held  not  relieved  from  liability  for  in- 
juries to  servant  by  failure  to  furnish  servant 
safe  ^ace  in  which  to  work. — Corrigan  v.  Oce- 
anic Steam  Nav.  Co.  (Sup.)  19. 

Labor  Law,  Laws  1897,  p.  480,  c.  415,  §  81, 
requiring  shafting  to  be  guarded,  held  not  ap- 
plicable to  shafting  located  eight  feet  above 
the  floor. — Scialo  v.  Steffens  (Sup.)  305. 

A  master  held  not  negligent  in  failing  to 
l^uard  certain  shafting. — Scialo  v.  Steffens 
(Sup.)  305. 

Master,  engaged  in  working  a  clay  bank,  held 
not  bound  to  remove  the  top  of  the  bank  in  or- 
der to  guard  against  an  unanticipated  land- 
slide.—Reilly  V.  Troy  Brick  Co.  (Sup.)  576. 

I  4.  ^—  Methods  of  work,  rules*  and 
orders. 

Master,  working  a  clay  bank,  held  not  bound 
to  anticipate  a  landslide  and  keep  a  watchman 


to      _ 
(Sup.) 


servants. — Beilly 
576. 


V.  Troy  Brick  Co, 


In  an  action  for  injuries  to  a  servant,  owing 
to  a  locomotive  being  moved  while  he  was  be- 
neath it,  heldy  that  the  existence  of  a  rule  of 
the  comoany  did  not  show  a  protection  of  plain- 
tiff under  the  circumstances. — Lane  v>  New 
York  Cent  &  H.  R.  R.  CJo.  (Sup.)  968. 

In  an  action  for  injuries  to  a  servant,  owing 
to  the  moving  of  a  locomotive  while  he  was  be- 
neath it,  held,  that  the  fact  that  he  was  sup- 
plied with  a  lantern  placed  beside  the  engine 
did  not  show  that  the  master  had  protected 
him  from  such  injury. — Lane  v.  New-  York 
Cent.  &  H.  R.  R.  Co.  (Sup.)  98a 

i    5t    —  Felloir  serrants. 

In  an  action  by  a  servant  for  injuries  caused 
by  falling  into  an  elevator  shaft  in  the  darkness,^ 
negligence,  if  any,  held  that  of  a  fellow  serv- 
ant.— Zilver  v.  Robert  Graves  Co.  (Sup.)  714. 

An  elevator  operator  is  a  fellow  servant  of  one^ 
employed  bv  the  same  master  to  address  and 
stamp  envelopes. — Zilver  v.  Robert  Graves  Co» 
(Sup.)  714. 

A  master  held  not  liable  for  injuries  to  serv- 
ant caused  bv  the  action  of  the  latter  in  turn- 
ing out  lights  by  direction  of  one  not  having 
authority. — ^Zilver  v.  Robert  Graves  Co.  (Sup.> 
714. 

•Certain  persons  engaged  in  the  piling  of  iron 
on  a  pier  and  unloading  the  same  therefrom  held 
fellow  servants. — ^Weizinger  v.  Brie  R.  Co. 
(Sup.)  869. 

•The  neglect  of  a  superintendent  to  replace 
guards  on  machinery  after  having  removed  the 
same  to  repair  the  machinery  is,  under  the  com- 
mon law,  the  negligence  of  a  fellow  servant, 
for  which  the  master  is  not  liable. — McManus 
V.  St.  Regis  Paper  Co.  (Sup.)  932. 

♦Under  Labor  Law,  Laws  1899,  p.  353,  c. 
192,  §  81,  neglect  of  superintendent  to  replace 
guards  on  machinery  after  repairing  the  same 
held  the  negligence  of  the  maRter. — McManus  v. 
St.  Regis  Paper  Co.  (Sup.)  932. 

Act  of  superintendent  in  turning  on  current 
of  electricity  held  not  an  act  of  superintendence,, 
for  which  the  master  was  liable  to  a  servant, 
under  Laws  1902,  p.  1749,  c.  600,  §  2. — Quinlan. 
V.  Lackawanna  Steel  Co.  (Sup.)  942. 

♦Certain  employe,  who  gave  directions  as 
to  the  moving  of  a  crane,  held  not  a  suoeriu- 
tendent,  within  the  meaning  of  Laws  1902,  p. 
1748,  c.  600,  making  the  master  liable  for  neg- 
ligence of  a  superintendent. — Quinlan  v.  Lacka- 
wanna Steel  Co.  (Sup.)  942. 

•Plaintiff,  in  the  employ  of  W.  and  by  right 
on  defendants'  wharf,  where  he  was  injured  by 
negligence  of  defendants'  employ^,  held  not  in- 
jured by  a  fellow  servant,  so  as  to  relieve  de- 
fendants of  liability. — Ford  v.  Arbuckle  (Sup.> 
1097. 

I  6.    —  Risks  assumed  by  servant. 

An  employe  cannot  recover  for  injuries  sus- 
tained while  working  on  a  dangerous  machine,, 
where  the  danger  was  obvious. — Zevin  v.  Gold- 
man (Sup.)  35. 


^  Point  annotated.    See  syllalnis. 
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*A  serrant  held  to  1iav6  assamed  this  risk  of 
injury  from  the  sliroing  of  a  pile  of  iron  beams. 
— Weizinger  t.  Bne  R.  Co.  (Sup.)  869. 

A  servant  held  to  hare  assumed  the  risk  that, 
in  the  absence  of  rules  or  regulations,  some  em- 
pIoy6  might  carelesslv  set  a  locomotive  in  mo- 
tion while  he  was  under  it. — Lane  v.  New  York 
€ent.  &  H.  R.  R.  Go.  (Sup.)  088. 

♦Plaintiff,  in  W.*b  employ  and  by  right  on 
defendants'  wharf,  held  not  to  assume  the  risk 
of  negligence  of  defendants*  employ^. — Ford  v. 
Arbuckle  (Sup.)  1097. 

j  7.     —»  Contriliiitory      aeslistta^e      of 
•errant. 

♦Servant  held  entitled  to  assume  that  he  could 
safely  do  what  he  was  directed  by  the  foreman 
to  do. — Motzing  v.  Excelsior  Brewing  CJo.  (Sup.) 
1118. 

I  8.     — -  AetioBS. 

Whether  defendant  was  negligent  in  furnish- 
ing defective  tool  to  emplojr^  held  a  question 
for  the  jury. — Haslin  v.  National  Foundry  Co. 
<Sup.)  101. 

In  an  action  for  injuries  to  a  servant,  evi- 
<ience  held  to  authorize  a  finding  that  the  in- 
jury was  caused  by  the  master's  negligence  in 
furnishing  an  unsuitable  tool.^-Orilley  y.  New 
Amsterdam  Gas  Co.  (Sup.)  102. 

In  an  action  for  injuries  alleged  to  have  been 
caused  bv  negligence  of  the  master  in  failing 
to  furnish  set  screws  to  use  in  constructing  a 
steel  vault,  evidence  held  not  to  show  negli- 
gence on  the  part  of  the  master. — Dolau  v.  Her- 
ring-Hall-Marvin Safe  Co.  (Sup.)  241. 

In  an  action  against  a  master  for  the  death 
ot  a  servant,  evidence  held  to  justify  submission 
of  the  question  of  contributory  negligence.— 
Overbaugh  v.  Wieber  (Sup.)  (>44. 

In  an  action  against  a  master  for  death  of  a 
servant,  evidence  held  to  justify  submission  of 
the  question  of  assumption  of  nsk. — Overbaugh 
V.  wieber  (Sup.)  644. 

In  an  action  by  a  servant  for  personal  inju- 
ries, evidence  held  to  show  that  plaintiff  had  as- 
sumed the  risk  of  a  defective  ladder. — Davitt  ▼. 
Metropolitan  St.  By.  Co.  (Sup.)  790. 

In  an  action  for  injuries  to  a  servant  by  the 
moving  of  a  Ipcomotive  while  he  was  beneath  it, 
held,  that  whether  plaintiff  understood  that  de- 
fendant had  not  prescribed  any  rules  to  prevent 
the  carelessness  of  servants  in  moving  an  en- 
gine was  for  the  jury. — Lane  v.  New  York 
<3ent.  &  H.  R.  R.  Co.  (Sup.)  988. 

In  an  action  for  injuries  to  a  servant  while 
-cleaning  a  locomotive,  held  that  the  question 
whether  defendant  should  have  apprehended 
that  an  engine  might  be  put  in  motion  under 
the  circumstances,  unless  there  was  some  rule 
to  prevent  It.  was  for  the  jury. — Lane  v.  New 
York  Cent.  &  H.  R.  R.  Co.  (Sup.)  988. 

♦A  verdict  for  death  of  defendant's  employ^ 
held  not  to  be  sustained,  notwithstanding  E^m- 
ployers*  Liability  Act,  Laws  1902,  p.  1748,  c. 
t>00,  §  3,  where  it  is  a  mere  conjecture  whether 
the  accident  was  due  to  defendant's  negligence 
or  decedent's  contributory  negligence. — Wilson 
V.  New  York  Mills  (Sup.)  1090. 


A  master  heM  not  liable  for  tnjnry  to  a  \ 
ant  through  the  negligence  of  a  fellow  aerrant, 
though  he  had  retained  him  after  knowledge  of 
his  tendency  to  fall  asleep,  where  this  was  not 
the  cause  of  the  accident. — ^Bnmos  y.  Amer- 
ican Sugar  Refining  Go.  (Sup.)  1104. 

^Whether  a  maat»  failed  to  exerdae  reason- 
able care  in  the  appliances  furnished  by  him 
for  a  servant's  use  held  a  question  for  the  jurr, 
— Motzing  V.  Excelsior  Brewing  Co.  (Sup.)  111.^. 


for    injuries    to    third 


S  9.     LiabiUtiea 
persons. 

Master  held  not  liable  for  malicious  prosecu- 
tion instituted  by  servant,  in  the  absence  of  ex- 
press or  implied  authority  in  the  servant  to  in- 
stitute the  prosecution. — Staton  y.  Mason  (Sup.) 
417. 

Credit  clerk  held  not  authorized  by  his  mas- 
ter to  institute  criminal  proceedings  against  an- 
other, in  such  sense  as  to  render  his  master  lia- 
ble for  a  malicious  prosecution. — Staton  t.  Ma- 
son (Sup.)  417. 

In  an  action  against  the  owner  of  an  antomo- 
bile  for  negligence,  held,  that  defendant  was  not 
liable;  the  operative  not  having  been  engaj;:ed 
in  his  business.  —  Clark  y.  Buckmobile  Os. 
(Sup.)  771. 

MATERIALITY- 

Of  alteration  of  written  instrument,  see  "Altera- 
tion  of  Instruments." 

MEASURE  OF  DAMAGES. 

For  nuisance,  see  "Nuisance,"  S  1. 
For   wrongful    forfeiture   of   insuranoe    policy, 
see  ''Insurance,"  §  8. 

MECHANICS'  LIENS. 

Admissibility  in  sulisequent  action  of  judgn^ent 
in  suit  to  foreclose  medianic's  lien,  see 
"Judgment,"  §  7. 

Demurrer  in  suit  to  foreclose,  see  "Pleading." 
13. 

%   1.    Prooeodinca  to  perfaot. 

A  notice  of  mechanic's  lien,  which  is  not  yer- 
ified  as  required  by  statute,  but  instead  bears 
a  certificate  of  acknowledgment,  is  insufficient. 
— Schenectady  Contracting  <)o.  y.  Schenectady 
Ry.  Co.  (Sup.)  401. 

A  notice  of  a  mechanic's  lien  filed  by  a  snb- 
contractor  held  insufficient. — ^Alexander  v.  Hol- 
lender  (Sup.)  796. 

f  S*    Enforeemeat. 

Complaint  to  foreclose  mechanic*8  lien  held  in- 
sufficient.— Entenman  y.  Anderson   (Sup.)  45. 

Code  Civ.  Proc.  S  3412.  authorizing  personal 
judgment,  held  not  ayailable  to  a  subo:>ntrai*tor, 
m  an  action  to  enforce  a  mechanic's  lien,  on 
failure  to  prove  that  the  owner  of  the  property 
was  indebted  to  the  contractor. — ^Alexander  y. 
Hollender  (Sup.)  796. 


*  Point  annotated.    See  ayllalnis. 
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The  mechanic* A  Hen  statute  does  not  authorize 
a  personal  judgment,  where  the  lien  claimant 
has  failed  to  perform  his  contract. — Aex  v.  Al- 
len (Sup.)  844. 

In  suit  to  enforce  mechanic's  lien,  held  not 
competent  for  the  referee  to  render  a  judgment 
for  plaintiff  on  the  ground  of  performance  after 
the  commencement  of  the  action. — Aex  v.  Allen 
(Sup.)  844. 

MEETINGS. 

Of  stockholder,  see  "Corporations,"  S  3. 

MERGER. 

Of  contract,  see  "Contracts,"'  f  8 :  "Sales."  f  8. 
Of  estates,  see  "Estates." 

MILITIA. 

A  municipal  corporation  is,  in  the  absence  of 
statute,  under  no  obligation  to  pay  for  supplies 
furnished  to  a  National  Guard  armory  located 
therein. — ^Lewis  v.  City  of  New  York  (Sup.) 
710. 

In  order  to  hold  the  dty  of  New  York  liable 
for  supplies  furnished  to  a  National  Guard 
armory,  section  134  of  the  Military  Code  (Laws 
1898.  p.  563,  c.  212,  as  amended  by  Laws  1901, 
p.  843,  c.  314),  must  be  strictly  complied  with. 
— Lewis  V.  City  of  New  York  (Sup.)  710. 

Under  Military  Code,  §  134  (Laws  1898.  p. 
563.  c.  212,  as  amended  by  Laws  1901,  p.  843, 
c.  314),  construed  with  New  York  City  Charter, 
Laws  1901,  p.  645.  c.  466,  §  1565,  a  contract 
to  supply  coal  to  a  National  Guard  armory,  not 
made  pursuant  to  advertisement  and  competi- 
tive bidding,  held  not  binding  on  the  city. — 
Lewis  ▼.  City  of  New  York  (Sup.)  710. 


MINORS. 


See  "Infants." 


MISREPRESENTATION. 

See  "Fraud." 

Affecting  validitv  of  sale,  see  "Sales,"  §  1, 

By  insured,  see  "Insurance,"  §  4. 

MISTAKE 

Affecting  will,  see  "Wills,"'  {  8. 
Ground    for    reformation    or    instrument, 
"Reformation  of  Instruments,"  S  1. 


see 


MONEY  RECEIVED. 

Harmless  error   in  action   for,   see  "Appeal," 

§11. 
Recovery  of  price  paid  for  goods,  see  "Sales," 

§  7. 
Recovery  of  price  paid  for  land,  see  "Vendor 

and  Purchaser,"  f  8. 


MORTGAGES. 

dJonclnsions  in  pleading  in  foreclosure  suit,  see 

"Pleading,"  f  1. 
Sale  of  land  subject  to  mortgage,  see  "Judicial 

Sales." 

Mortgages  by  or  to  particular  claaBes  of  parties. 
See  "Building  and  Loan  Associations" ;  "Corpo- 
rations," §  5. 

Mortgages  ofparticulaT  species  cf  property. 
Personal  property,  see  "Chattel  Mortgages." 
Itailroads,  see  "Railroads,"'  |  1. 

f   1*    CoastriLotioa  and  operation* 

A  mortgage  held  to  cover  the  entire  manufac- 
turing plant  of  the  mortgagor. — Washington 
Trust  Co.  v.  Morse  Iron  Works  &  Dry  Dock 
Co.  (Sup.)  495. 

Mortgagee  of  trust  property  held  entitled  to  no 
advantage  from  bond  and  mortgage  thereon, 
and  to  take  subject  to  right  of  trustee  to  have 
their  invalidity  declared  and  to  reclaim  posses- 
sion of  them. — First  Nat  Bank  y.  Robinson 
(Sup.)   767. 

§  2.    Rlclfcto  and  UaUUtios  of  parties. 

Under  2  Rev.  St.  1829,  pt.  3,  p.  312,  c.  6, 
tit.  1,  §  57.  a  mortgagee  has  only  a  lien,  and  can 
obtain  possession  only  by  consent  of  the  mort- 
gagor.— ^Becker  v.  McCrea  (Sup.)  20. 

A  mortgagee,  who  obtains  lawful  possession 
under  his  mortgage,  cannot  be  ousted,  unless 
the  mortgagor  redeems  the  premises  by  paying 
oft  the  balance  due  on  the  mortgage. — Becker 
V.  McCrea  (Sup.)  20. 

On  the  issue  of  the  character  of  a  mortga- 
gee's possession  of  premises,  evidence  held  to 
authorize  a  finding  that  he  went  into  possession 
by  consent  of  the  mortgagor. — ^Becker  v.  Mc- 
Crea (Sup.)  20. 

S   3.    AssiKiimeat  of  mortsase  or  debt. 

Assignee  of  mortgage  held  to  take  subject  to 
oral  agreement  between  his  assignor  and  the 
mortgagor  for  extension  of  the  debt. — Quacken- 
bush  V.  Wheaton  (Sup.)  823. 

*An  assignee  of  a  mortgage  takes  the  assign- 
ment subject  to  all  defenses  that  would  have 
beeu  available  against  the  assignor. — Quackeu- 
bush  V.  Wheaton  (Sup.)  823. 


4.     Payment    or   performaaoe   of 

ditioB,   release,  and   satlsfaotlon. 


eon* 


Valuable  services  rendered  by  a  mortgagor 
to  a  mortgagee  constitute  a  consideration  for 
satisfaction  of  the  mortgage. — Sherman  v.  Mat- 
thieu  (Sup.)  565. 

A  receipt  of  payment  and  release  of  obliga- 
tion to  the  mortgagor,  written  in  deceased 
mortgagee's  handwriting  on  the  back  of  a  mort- 
gage bond,  found  among  decedent's  papers  and 
signed  by  her,  held  prima  facie  evidence  of  pay- 
ment.— Sherman  v.  Matthieu  (Sup.)  565. 

Mere  inadequacy  of  consideration,  in  the  ab- 
sence of  fraud  or  deceit,  is  not  failure  of  con- 
sideration.— Sherman  v.  Matthieu  (Sup.)  565. 

The  fact  that  before  her  death  a  mortgagee 
had  drawn  and  signed  a  formal  satisfaction  of 


•Point 


aotated.    See  syllalma. 
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the  mortgage,  and  had  had  explained  to  her  the 
necessity  or  recording  it  in  order  to  discharge 
the  mortgage  of  record,  held  not  inconsistent 
with  her  having  actually  satisfied  the  obligation, 
though  the  satisfaction  was  not  recorded. — 
Sherman  v.  Matthieu  (Sup.)  565. 

f  5.     Foreolosnre  by  aotioii. 

Plaintiff  in  mortgage  foreclosure,  becoming 
the  purchaser,  held  not  authorised  to  waive  the 
provision  of  the  interlocutory  judgment  pur- 
suant to  Code  Civ.  Proc.  §  1676,  that  the  taxes 
be  paid  from  the  proceeds  of  sale. — Shaw  v. 
Youmans  (Sup.)  178. 

Notice  that  plaintiff  would  apply  for  relief 
demanded  in  complaint  to  foreclose  a  mortgage 
held  sufficient  to  authorize  the  procurement  of 
the  2%  per  cent  allowance  provided  for  by 
Code  Civ.  Proc.  S  3253.— Badger  v.  Johnston 
(Sup.)  421. 

Code  Civ.  Proc.  S  3253,  authorizes  the  allow- 
ance of  2%  per  cent,  on  the  sum  due  in  mort- 
gage foreclosure  suits,  although  judgment  is  en- 
tered by  default. — Badger  v.  Johnston  (Sup.) 
421. 

In  an  action  to  foreclose  a  mortgage,  evi- 
dence  hsld  to  show  payment  by  defendant  mort- 
gagor of  a  certain  sum  on  account. — Durkiu  v. 
Markus  (Sup.)  757. 

In  foreclosure  of  mortgage,  evidence  held  to 
sustain  finding  that  the  execution  and  delivery 
of  the  mortgage  and  bond  secured  thereby  were 
without  consideration. — First  Nat.  Bank  v.  Rob- 
inson (Sup.)  7(7. 

Mortgage  held  not  enforceable  in  equity,  when 
the  sole  purpose  of  its  enforcement  was  to  cut 
off  rights  acquired  by  vendee  in  contract  for 
the  sale  of  the  land  on  breach  thereof  by  bene- 
ficial owner. — ^Weis  v.  Levy  (Sup.)  867. 

In  a  suit  by  an  assignee  to  foreclose,  defend- 
ants may  not  avail  themselves  of  any  fraud 
against  creditors  which  may  have  infected  the 
assignment. — American  Guild  of  Virginia  v, 
Damon  (Sup.)  985. 

In  an  action  to  foreclose  by  an  assignee,  it 
is  sufficient  for  plaintiff  to  have  a  title,  valid  on 
its  face,  which  would  protect  the  mortgagors, 
upon  payment,  from  any  other  claim  by  the 
assignor. — American  Guild  of  Virginia  v.  Da- 
mon  (Sup.)   985. 

In  a  suit  to  foreclose,  held,  that  the  answer 
did  not  set  up  a  counterclaim,  so  as  to  require 

Slaintiff  to  reply  or  admit  the  validity  of  the 
emand  for  an  affirmative  money  judgment. — 
American  Guild  of  Virginia  v.  Damon  (Sun.) 
985. 

Where  a  husband  and  wife  executed  a  mort- 
gage on  the  wife's  property  to  an  association, 
which  issued  a  certificate  to  the  husband,  in  a 
suit  to  foreclose  the  husband  might  set  off  any- 
thing due  on  the  certificate  against  any  claim 
against  him. — American  Guild  of  Virginia  v. 
Damon  (Sup.)  985. 

Where  a  husband  and  wife  gave  a  mortgage 
on  her  real  estate,  in  a  suit  to  foreclose  she 
was  not  entitled  to  an  application  of  anything 
due  on  the  certificate  issued  by  the  mortgagee 


to   the  husband   to  the   mortgage. — ^Americas 
Guild  of  Virginia  v.  Damon  (Sup.)  985. 

Statement  of  when,  under  Code  Civ.  Proc.  H 
1027,  1246, .  1250,  a  deficiency  judgment  be- 
comes a  lien. — French  v.  French  (Sup.)  1026. 

S  6*    Redeasption* 

Where  a  mortgagee  has  been  in  lawful  pos- 
session for  more  than  the  20  years  prescribed 
by  Ck>de  Civ.  Proc.  S  379,  within  which  to  bring 
a  suit  for  redemption,  he  acquires  an  absolute 
title  to  the  mortgaged  premises. — ^Becker  ▼.  Mc- 
Crea  (Sup.)  20. 

MOTIONS. 

Compelling  election   between  counts   of   indict- 
ment, see  "Indictment  and  Information."  S  L 
C3ontinuance  in  civil  actions,  see  ''Continuance.'* 
Direction  of  verdict  in  civil  actions,  see  "Trial,'* 

Dismissal  or  nonsuit  on  trial,  see  "Trial,"  f  4. 

In  bastardy  proceedings,  see  ''Bastards,"  {  1. 

New  trial  in  civil  actions,  see  "New  Trial," 
§  2. 

Opening  or  setting  aside  default  judgment,  see 
^'Judgment,"  fl. 

Pi^sentation  of  objections  for  review,  see  "Ap- 
peal," S  4. 

Quashing  writ  of  certiorari,  see  "Certiorari.'* 
i  2. 

Relating  to  pleadings,  see  "Pleading,"  $  7. 

Setting  aside  execution  against  person,  see  "Ex- 
ecution," i  3. 

Striking  out  evidence,  see  "Trial,"  S  2. 

Vacation  of  attachment,  see  "Attachment,"  f  4. 

Under  Code  Civ.  Proc.  §  769,  an  order  suy- 
Ing  proceediugs  pending  an  appeal  held  to  have 
been  granted  by  a  court  having  no  jurisdiction. 
— Delahunty  v.  Canfield  (Sup.)  815. 

MUNICIPAL  CORPORATIONS. 

See  "Injunction,"  §  6 ;  "Schools  and  School  Dis- 

tricte,"  S  1 ;  "Towns." 
Canvass    of    municipal    election    returns,    see 

"Elections,"  S  2. 
Certiorari  to  review  act  of  board  of  estimate 

and  app6rtiozm)ent  in  taking  land  for  street. 

see  "CertiM-ari,"  §  1. 
Conveyance  of  land  to,  for  highway  purposes, 

see  "Hifl^ways,"  §  1. 
Injunctions  affecting,  see  "Injunction,"  §§  1,  4. 
Jurisdiction   of   appeal   from    municipal    court. 

see  "Appeal,"  S  1. 
Liability  for  defects  in  bridges,  see  "Bridges," 

S  2. 
Liability  for  supplies  furnished  to  armory,  see 

"MilitU." 
Mandamus,  see  "Mandamus,"  %  2. 
Municipal  courts,  see  "Courts,"  §  1. 
Street  railroads,  see  "Street  Railroadsw" 
Taxation  of  .municipal  property,  see  "Taxation." 

§2. 
Use  of  streets  by  electric  company,  see  "Elec- 
tricity." 

S    1.    GoTemmaatal    powers    Aad    fvae- 
tions  in  BaaeraL 

Under  New  York  aty  Charter,  Laws  1901, 
pp.  8,  20,  23,  28,  102,  e.  406,  §S  17,  89,  44,  50 
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883,  board  of  aldermen  may  by  reeolntion  aa- 
thorize  a  borough  Dresident  to  number  build- 
ings on  a  street. — van  Ingen  v.  Hudson  Realty 
Co.  (Sup.)  ©46. 

S   2.    OAoera,  acentSt  AAd  emploj6s« 

That  affidavits  taken  by  a  chief  messenger 
in  the  Department  of  Buildings  in  New  York, 
in  the  performance  of  his  duties,  were  taken 
before  business  hours,  did  not  entitle  him  to 
extra  compensation. — Morgan  t.  City  of  New 
York  (Sup.)  175. 

In  an  action  by  a  police  patrolman  for  sal- 
ary, held,  defendant  might,  under  a  general 
denial,  show  plaintifif's  appointment  was  in- 
valid.—-Murtagh  V.  City  of  New  York  (Sup.) 
306. 

On  certiorari  to  review  determination  of  de- 
partmental commissioner  of  city  of  New  York 
in  dismissing  relator  for  neglect  of  duty,  evi- 
dence held  insufficient  to  show  violation  of  duty 
by  relator  in  failing  to  suspend  employ 6  for  in- 
toxication on  day  of  alleged  intoxication. — 
People  V.  Monroe  (Sup.)  36G. 

Order  by  deputy  police  commissioner,  direct- 
ing the  captain  to  prefer  charges  against  an 
officer,  held  not  to  disqualify  the  commissioner 
from  hearing  the  evidence  against  the  officer. — 
People  V.  Greene  (Sup.)  477. 

Under  Code  Civ.  Proc.  S  2140,  subd.  6,  ques- 
tions of  the  weight  of  the  evidence  and  cred- 
ibility of  witnesses  in  proceedings  against  a 
police  officer  are  for  the  determination  of  the 
commissioner,  whose  discretion  will  not  be  dis- 
turbed, unless  unsupported  by  the  evidence. — 
People  V.  Greene  (Sup.)  477. 

Action  of  deputy  police  commissioner,  who 
conducted  proceedings  against  an  officer,  in 
{^ranting  an  adjournment  which  he  had  pre- 
viously refused,  held  to  cure  the  error  in  refus- 
ing the  same. — People  v.  Greene  (Sup.)  477. 

An  appointment  to  an  office  of  a  person  not 
a  Union  soldier  held  valid,  though  a  Union 
soldier  applied  therefor,  but  without  distinctly 
claiming  preference  on  that  ground. — People  v. 
Snyder  (Sup.)  541 ;    Same  v.  Wilson  (Sup.)  544. 

Under  the  civil  service  law,  an  appointment  in 
the  noncompetitive  class  of  one  named  by  the 
appointing  power  to  the  civil  service  board  as 
the  person  whose  appointment  is  desired,  made 
before  certification  as  to  qualification  and  fit- 
oess,  is  void. — People  v.  Ingham  (Sup.)  733. 

Under  the  public  health  law,  as  amended  by 
rfaws  1903,  p.  877,  c.  383,  §  20,  construed  with 
Laws  1904,  p.  1234,  c.  484,  amending  said  sec- 
tion 20.  and  pre«;ding  actSt  and  with  Little 
Kails  City  Charter,  said  city  held  empowered  on 
February  9,  1904,  to  appoint  a  health  officer. 
— People  V.  Ingham  (Sup.)  733. 

§    3.    Pvblie  improTements. 

Commissioners  of  estimate,  appointed  under 
Greater  New  York  Charter,  Laws  1901,  p. 
^5,  c.  406,  tit.  4,  concerning  opening  of  streets, 
held  not  entitled,  in  view  of  section  980  (page 
ill),  to  decline  to  hear  claim  of  property  own- 
er aggrieved  by  proposed  change  of  grade  after 
confirmation  of  report  on  damages,  notwith- 
standing remedy  of  aggrieved  property  owner 


under  aection  951  (page  400). — ^In  re  White 
Plains  Road  of  City  of  New  York  (Sup.)  110; 
In  re  Grace  Methodist  Episcopal  Church  of 
Wakefield,  Id. 

Under  Laws  1899,  p.  458,  c.  257,  providing 
for  the  widening  of  Clinton  avenue,  fcW,  that 
benefits  to  adjacent  property  from  the  improve- 
ment were  properly  assessed  according  to  front- 
age.— In  re  City  of  New  York  (Sup.)  146. 

The  condemnation  of  a  strip  of  land  at  the 
side  of  a  street,  for  the  purpose  of  beautifying 
the  same,  held  a  benefit  to  an  owner  of  abut- 
ti^  property.— In  re  City  of  New  York  (Sup.) 

Under  a  contract  for  the  improvement  of 
roads  for  a  town,  the  contractor  held  not  enti- 
tled to  recover  for  extra  work  necessitated  by 
a  change  in  the  plans  by  the  engineer. — ^People 
V.  Snedeker  (Sup.)  319. 

Under  New  York  City  Charter  1897,  pp. 
353,  361,  c.  378,  §§  990,  1003,  held  that,  on  the 
taking  of  land  for  the  opening  of  a  street,  in- 
terest on  the  value  of  the  land  from  the  time  it 
vested  in  the  city  until  the  report  of  the  com- 
missioners was,  together  with  the  value  of  the 
land  at  the  time  of  vesting,  properly  assessed 
on  the  premises  benefited. — In  re  Opening /of 
178th  St,  City  of  New  York  (Sup.)  BS8. 

S   4*    Use  and  resvlatioa  of  public  pla- 
ces, property,  and  works. 

The  erection  and  maintenance  of  a  slaughter 
house  is  not  a  "market  purpose,"  within  the 
meaning  of  a  conveyance  to  a  city  of  land  for 
market  purposes. — Bird  v.  Grout  (Sup.)  127; 
Tritt  V.  Same,  Id. 

Under  Laws  1890,  p.  808,  c.  446,  as  amended 
by  Laws  1892,  p.  650,  c.  319,  a  conveyance  of 
land  to  a  city  for  market  purposes  held  to  be 
for  use  specified,  and  not  for  any  purpose  fall- 
ing within  the  scope  of  the  city  government. — 
Bird  V.  Grout  (Sup.)  127;    Tritt  v.  Same,  Id. 

Injunction  by  taxpayer  held  to  lie  to  prevent 
illegal  use  by  city  of  land  conveyed  to  it  for 
specified  purpose. — Bird  v.  Grout  (Sup.)  127; 
Tritt  V.  Same,  Id. 

Under  Sanitary  Code  of. City  of  New  York, 
§  82,  continued  in  force  by  Revised  Greater 
New  York  Charter,  Laws  1901,  p.  499,  c.  46G, 
§  1172,  prohibition  against  killing  or  dressing 
any  animal  or  meat  in  any  market  held  applica- 
ble to  lands  conveyed  to  city  for  use  for  mar- 
ket purposes. — Bird  v.  Grout  (Sup.)  127;  Tritt 
V.  Same,  Id. 

In  an  action  for  injuries  sustained  by  colli- 
sion with  an  electric  cab,  the  evidence  held  not 
to  warrant  a  finding  of  negligence  of  defend- 
ant's driver. — West  v.  New  York  Transp.  CJo. 
(Sup.)  426. 

In  an  action  for  the  death  of  plaintifiTs  in- 
testate, evidence  held  to  justify  submission  to 
the  jury  of  the  question  of  defendant's  negli- 

fence  and  plaintifiTs  contributory  negligence. — 
luscher  v.  New  York  Transp.  Co.  (Sup.)  798. 

The  charter  of  1897  of  New  York  City,  and 
not  the  consolidation  act,  held  applicable  to  cer- 
tain proceedings  for  acquiring  property  for  the 
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opening  of  a  street. — In  re  Opening  of  178th 
St,  City  of  New  York  (Sup.)  838. 

{   5.    Torts* 

The  complaint  in  an  action  against  a  proper- 
ty owner  for  injuries  sustained  by  a  person  f all- 
in|:  into  a  defectively  covered  coal  hole  main- 
tained Jn  a  street  appurtenant  to  defendant's 
premises  need  not  specifically  allege  that  the 
maintenance  of  the  hole  constitutes  a  nuisance, 
to  entitle  the  plaintiff  to  recover  on  that  the- 
ory.— ^Berger  v.  Content  (Sup.)  12. 

The  maintenance  of  a  defectively  covered 
coal  hole  in  a  street  is  a  nuisance,  and  hence 
a  person  injured  by  falling  into  the  hole  is  en- 
titled to  recover  from  the  owner  of  the  prem- 
ises to  whidi  the  hole  is  appurtenant,  without 
proof  of  negUgeuce. — Berger  v.  Content  (Sup.) 
12. 

In  an  action  for  injuries  to  a  pedestrian  by 
a  defective  coal  hole  on  the  premises,  In  pos- 
session of  an  independent  contractor,  whether 
plaintiff  used  reasonable  care  with  reference  to 
the  safety  of  the  hole  held  for  the  jury. — ^Hart 
V.  McKenna  (Sup.)  216. 

A  coal  hole  in  a  sidewalk  appurtenant  to  de- 
fendant's property  having  existed  for  more 
tban  20  years,  it  would  be  presumed  that  it 
was  constructed  and  maintained  by  permission 
of  the  proper  authorities. — ^Hart  ▼.  McKenna 
(Sup.)  210. 

An  owner  of  a  building,  maintaining  a  cov- 
ered coal  hole  in  the  sidewalk,  held  liable  for 
injuries  to  a  pedestrian  pasRiug  over  the  same 
without  contributory  negligence,  caused  by  the 
negligence  of  an  independent  contractor  in  fail- 
ing to  properly  replace  and  fasten  the  cover 
of  the  hole.— Hart  v.  McKenna  (Sup.)  216. 

A  person,  suing  for  injuries  caused  by  defect- 
ive street,  cannot  recover  without  showing  that 
a  fall  was  caused  by  the  defect. — Menzies  v. 
Interstate  Pav.  Co.  (Sup.)  402;  Same  v.  City 
of  New  York  (Sup.)  493. 

A  municipal  corporation  is  bound  to  guard 
only  against  such  damages  as  can  or  ought  to 
be  anticipated  in  the  exercise  of  reasonable 
prudence  and  care. — Ibbeken  v.  City  of  New 
York  (Sup.)  568. 

In  an  action  against  a  municipal  corporation 
for  injuries  occasioned  by  an  alleged  defective 
sidewalk,  a  judgment  for  plaintiffs  held  not  sus- 
tained.— Ibbeken  v.  City  of  New  York  (Sup.) 
568. 

In  an  action  against  a  village  for  injuries 
caused  by  a  defective  sidewalk,  admisBion  of 
testimony  that  witness  tripped  and  fell  in  a 
certain  place  in  the  walk  held  not  reversible  er- 
ror.—Perry  V.  Village  of  Potsdam  (Sup.)  683. 

A  city  held  not  liable  as  for  negligence  to  con- 
tractors constructing  a  trench  as  part  of  the 
city's  water  supply  system,  for  damages  caus- 
ed by  the  accumulation  of  surface  water  in  an 
excavation  made  under  an  independent  con- 
tract as  a  necessary  part  of  such  system. — Kel- 
ly V.  City  of  New  York  (Sup.)  872. 

A  contract  for  the  construction  by  plaintiffs 
of  part  of  defendant  city's  Water  supply  sys- 
tem construed,   and  held  to  contemplate   that 


plaintiffs  should  take  care  of  all  water  Inter* 
fering  with  their  work. — ^Kelly  v.  City  of  New 
York  (Sup.)  872. 

One  contracting  to  construct  a  part  of  defend- 
ant city's  water  supply  svstem  held  an  inde- 
pendent contractor,  for  whose  negligence,  re- 
sulting In  damages  to  plaintiffs,  constructing 
under  contract  another  part  of  the  system,  de- 
fendant was  not  liable. — Kelly  v.  City  of  New 
York  (Sup.)  872. 

•ViUage  Law,  Laws  1897,  p.  453,  c.  414.  ? 
332,  relating  to  notice  of  claims,  held  not  to 
apply  to  suits  for  relief  from  a  nuisance. — 
Gerow  v.  Village  of  Liberty  (Sup.)  949. 

Lease  of  building  to  city  board  of  health  for 
a  pesthouse  held,  under  the  circumstances 
fraudulent. — Terrell  v.  City  of  New  York 
(Sup.)  951. 

A  nonsuit  in  an  action  for  Injuries  resulting 
from  a  defective  sidewalk  held  properly  set 
aside  on  conflicting  evidence  whether  the  mu- 
nicipality had  had  five  days'  prior  notice  of  the 
defect. — ^Dobeon  v.  Village  of  Oneida.  (Sup.) 
958. 

Under  Laws  1892,  p.  1489,  c.  677,  I  20,  and 
Laws  1894,  p.  1520,  c.  620,  tit  4,  §  4,  a  serv- 
ice of  a  claim  on  the  clerk  for  Injuries  result- 
ing from  a  defective  sidewalk  held  a  sufficient 
compliance  with  Oneida  Village  Charter,  Laws 
1894,  p.  1564,  c.  620,  tit  10,  S  33.— -Dobson  v. 
Village  of  Oneida  (Sup.)  958. 

In  an  action  against  a  municipality  for  inju- 
ries from  a  defective  street,  held  no  variance  be- 
tween the  allegation  in  the  claim  and  com- 
plaint and  proof. — Dobson  v.  Village  of  Oneida 
(Sup.)  958. 

S   6.     Claims  asAia^t  eorporatlMi. 

Where  one  presents  a  corrected  bill  for  consid- 
eration by  town  auditors  who  have  disallow^Hl 
his  claim,  held  he  may  not  thereafter  deny  their 
power  to  re-examine  it. — In  re  Weeks  (Sup.) 
468. 

MUNICIPAL  COURTS. 

See  "Courts,"  S  1. 

Amendment  of  pleadings  in,  see  "Pleading,*'  § 
4. 

Dismisaal  of  causes,  see  "Dismissal  and  Non- 
suit" §  1. 

Jurisdiction  of  action  for  assault  see  "As- 
sault and  Battery,"  §  1. 

Jurisdiction  of  as  affecting  jurisdiction  of  ap- 
pellate court,  see  "Appeal,"  (  L 

Verdict  in,  see  "Trial,"  $  6. 

MUTUAL  BENEFIT  INSURANCE. 

See  "Insurance,"  $  9. 

NAMES. 

Designation  of  nersons  in  tax  rolls  or  books,  see 
"Taxation,"  f  4. 

NATIONAL  BANKS. 

See  "Banks  and  Banking,"  $  8. 


*  Point  annotated. 


See  syllalms. 
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NATIONAL  GUARD. 

See  "Militia." 

NAVIGABLE  WATERS. 

See  "Waters  and  Water  Courses." 

NECESSARIES. 

S«e  "Hnsband  and  Wife."  f  1. 

NEGLIGENCE. 

Ground  for  setting  aside  judgment,  see  "Judg- 
ment," s  a 

By  partUular  classes  (^parties. 
See  "Carriers,"  §§  2,  4;    "Municipal  Corpora- 
tions," §  5;    '^Physicians  and  Surgeons.^' 
Employers,  see  "Master  and  Servant,"  §  2. 
Railroad  companies,  see  "Railroads/'  f  2. 

CcndUUm  or  vse  of  parttcuUtr  sttedes  of  property t 
works,  or  macMnery. 

See    **Bridges,"    §    2;     **Electricity" ;     "Rail- 
roads," §  2;    "Street  Railroads,"  §  2. 

Appliances  used  on  vessel,  see  "Shipping,"  S  1. 

Demised  premises,  see  "Landlord  and  Tenant," 
§  3. 

Street  in  city,  see  "Municipal  Corporations,"  S 
4, 

ContrUmtory  negligence. 

Of  passengers,  see  '^Carriers,"  S  4. 

Of  person  injured  by  defect  in  construction  of 
street  railroad,  see  "Street  Railroads,"  S  1. 

Of    person    injured    by    defective    bridge,    see 
"Bridges,"  §  2. 

Of  person  injured  by  operation  of  street  rail- 
road, see  "Street  Railroads,"  §  2. 

Of   person   injured   while   residing   on   demised 
premises,  see  "Landlord  and  Tenant,"  §  3. 

Or  person  killed  at  railroad  crossing,  see  "Rail- 
roads," i  2. 

Of  person  killed  on  street,  see  "Municipal  Cor- 
porations," §  4. 

Of  servant,  see  "Master  and  Servant,"  S§  7,  8. 

§    1«    Aots     or     omisflioas     ooastttntiaK 
aesliceaoe. 

Intending  tenant  held  not  a  trespasser  on 
premises  of  intended  landlord,  so  as  to  preclude 
recovery  for  injuries. — Withers  v.  Brooklyn 
Real  Estate  Bxch.  (Sup.)  328. 

Where  the  invitation  of  the  owner  of  a  build- 
ins  leads  a  person  into  the  basement  thereof, 
the  owner  is  liable  for  a  failure  to  exercise 
reasonable  care  to  {H'event  such  person  from 
falling  into  an  ash  pit  there. — Withers  v.  Brook- 
lyn Real  EsUte  Exch.  (Sup.)  328. 

I  8.     ProadBiata  cause  of  iajary. 

?^either  the  owner  of  a  building  nor  the 
poiJtractor  operating  an  elevator  therein  held 
liable  for  the  death  of  a  tenant  killed  by  the 
Hidden  starting  of  the  elevator. — G^reen  v.  Ur- 
t>aD  Contracting  &  Heating  Co.  (Sup.)  743. 
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{   3.    Aetioas. 

Evidence  in  action  for  slipping  on  Ice  on  de- 
fendant's premises  held  not  to  show  negligence^ 
— Vassiu  V.  Butler  (Sup.)  14. 

In  an  action  for  injuries,  where  there  is  no 
evidence  on  the  question  of  coutributory  negli'>- 
gence,  plaintiff  cannot  recover  witliout  an  af- 
lirmative  showing  of  its  absence. — Scialo  v. 
Steffens  (Sup.)  305. 

NEGOTIABLE  INSTRUMENTS. 

See  "Bills  and  Notes." 

NEW  PROMISE. 

Within  statute  of  limitations,  see  "Limitatioa 
of  Actions,"  8  3. 

NEW  TRIAL 

In  ejectment,  see  **Bjectment,**  8  2. 
Necessity  of  motion  for  purpose  of  review,  seo 

"Appeal,"  S  4. 
Of  proceedings  in  justice  court,  see  "Justices 

of  the  Peace,"  %  1. 
On  reversal  by  appellate  court,  see  "Appeal," 

Opening    or    vacating    judgment,    see    "Judg^ 

ment,^*  $  2. 
Reversal  on  appeal  from  ruling  relating  to,  see 

"Appeal,"  S  12. 
Scope  and   extent  of  review  on   appeal   from 

ruling  relatinis;  to.  see  "Appeal,"  S§  8-11. 
Wrongful  dismissal  ground  for,  see  "Dismissal 

and  Nonsuit,"  S  1* 

I    1.    Groaads. 

Certain  misconduct  of  the  jury  held  not  suffi- 
cient to  justify  setting  aside  of  the  verdict  oa 
a   late  application. — Bernikow  v.   Pommerantz 

(Sup.)  487. 

I  2.     Proeoodiass  to  prooare  aear  trIaL 

Where  two  persons  were  sued  jointly  for 
Injuries  alleged  to  have  been  sustained  by  a 
person  falling  into  a  defectively  covered  coal 
hole  appurtenant  to  the  defendants'  premises, 
and  there  was  affirmative  proof  that  the  prem- 
ises belonged  to  one  of  the  defendants  only,  a 
motion  by  plaintiff  to  set  aside  a  judgment  in 
favor  of  defendants  and  to  grant  a  new  trial 
was  properly  denied. — Berger  v.  Content  (Sup.) 
12. 

NEXT  OF  KIN. 

See  "Descent  and  Distribution." 

NOMINAL  DAMAGES. 

For  trespass,  see  "Trespass,"  §  1. 

NONSUIT. 

Before  trial,  see  "Dismissal  and  Nonsuit** 
On  trial,  see  "Trial,"  f  4. 
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NOTES. 

Promlflsory  notes,  see  "Bills  and  Notes.** 

NOTICE. 

Of  iMirtCcular  fac^U^  axib^  or  procuding^* 

See  "Lis  Pendens";    "Mechanics*  Liens,"  %  1. 

Appointment  of  guardian  for  infant,  see  "In- 
fants," §  1. 

Loss  insured  against,  see  "Insurance^"  %  7. 

Motion  relating  to  order  in  bastardy  proceed- 
ings, see  "Bastards,"  §  1. 

Nonpayment  or  protest  of  bill  or  note,  see 
"Bills  and  Notes,"  |  3. 

Receiver's  sale,  see  "Receivers,"  %  2. 

To  particular  cUuaes  cf  parties. 
Purchaser  of  note,  see  "Bills  and  Notes,*'  |  2. 

NUISANCL 

Presentation  of  claim  against  city  for  injuries 
from,  see  "Municipal  Corporations,"  §  5. 

S   1.    PriTate  nnlsABoes. 

*It  is  competent  for  the  court  in  a  suit  to 
restrain  a  nuisance  to  award  damages  accru- 
ing down  to  the  time  of  the  trial.---Qerow  v. 
Village  of  Liberty  (Sup.)  W9. 

♦The  measure  of  damages  for  injury  to  real 
estate  occasioned  by  a  nuisance  is  the  differ- 
ence between  the  rental  value  of  the  property 
prior  to  and  after  the  erection  of  the  nuisance. 
— Gerow  v.  Village  of  Liberty  (Sup.)  949. 

In  an  action  for  a  nuisance,  the  refusal  to 
instruct  on  damages  arising  from  personal  dis- 
comfort or  sickness  held  proper. — (^erow  ▼.  Vil- 
lage of  Liberty  (Sup.)  949. 

OBLIGATION  OF  CONTRACT. 

Laws  impairing,  see  "Constitutional  Law,'*  f  2. 

OFFER. 

Proposals  for  contract,  see  "Contracts,"  t  1. 

OFFICERS. 

Injunctions  affecting,  see  "Injunction,**  §  1. 
Mandamus,  see  "Mandamus,"  §  2. 
Pi'esumptlons  as  to  performance  of  duties,  see 
"Evidence."  §  1. 

Particular  claasea  cf  ofP^XTB, 
See  "Justices  of  the  Peace";  "Receivers." 
Corporate  officers,  see  "Corporations,"  |S  4,  6, 
Highway  commissioner,  see  "Bridges,"  §  1. 
Municipal    officers,    see    "Municipal    Corpora- 
tions," §§  2.  5. 
United  States  officers,  see  "United  States,"  §  1. 
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OPINION  EVIDENCE. 

In  dril  actiona,  Me  "Bridence."  |  8. 

OPINIONS. 

Of  conrt,  aee  "Appeal,"  I  & 


OPENING. 

Judgment,  see  "Judgment,"  SS  1*  2. 
Eeceiver's  sale,  see  "Receivers,"  §  2. 


OPTIONS. 

To  sell  or  purchase  land,  see 
chaser,"  |  1. 


*Tendor  and  Pur- 


ORDERS. 

Of  court  see  "Motions." 

Restraining  orders,  see  "Injunction,"  |  S. 

Review  of  appealable  orders,  see  "Appeal.** 

PARENT  AND  CHILD. 

See  "Bastards";   "Guardian  and  Waid" 
fants." 

PAROL  EVIDENCE. 

In  civil  actions,  see  "Bvidence,"  \  7. 


nn- 


BHl  of,  see 


PARTICULARS. 

"Pleading,"  §  5. 

PARTIES. 


Interpleading,  see  "Interpleader.** 

Reversal  as  to  one  or  more  co-parties.  Bee  ''Ap- 
peal," S  12. 

Rights  and  liabilities  as  to  costs,  aee  "Costs.'* 
§2. 

In  actUmB  by  or  against  particular  dosses  qT 

parties. 
See    "Executors    and    Administrators,'*     S    S; 
"Railroads,"  §  2. 

In  parttculOT  actions  or  proceedings. 

See  "Account,"  §  2;  "Partition,"  §  1;  «R^ 
plevin,"  S  1 ;  "Submission  of  Controversy." 

Accounting  by  executor  or  administrator,  see 
"Executors  and  Administrators,"  f  9. 

Oondemnation  proceedings,  see  "Bmin^at  Do- 
main," §  1. 

Criminal  prosecutions,  see  "Criminal  Ljlw,^ 
8  1- 

For  breach  of  trust,  see  'Trusts,"  §  2. 

For  fires  caused  by  operation  of  railroad,  see 
"Raih-oads,"  S  2. 

On  appeal,  see  "Appeal,"  §§  8-11. 

To  partlcuUxr  classes  cf  conveyances^  oontfxiccs, 

or  transactions. 
See  "Contracts,"  f  1;   "Usury,"  S  1. 


S    1.    Plaintiffs. 

The  complaint  in  a  partition  suit  KM  properly 
dismissed  for  want  of  authority  to  commence 
the  same  on  the  part  of  plaintiff's  attorney. — 
Timpson  y.  Mock  (Sup.)  664. 

*  Point  annotated. 


See  syllalma. 
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^Plaintiff  In  an  action  on  a  note  hM  the  real 
party  in  interest. — Hunter  v.  Allen  (Sap.)  880; 
Chambers  t.  Same^  Id.  884. 

i  8.    New  parties  and  elutace  of  parties. 

Code  CiT.  Proc.  SI  452,  820,  held  not  to  au- 
thorize the  court  to  direct  plaintiff  in  an  action 
at  law  for  a  money  judgment  only  to  make  a 
third  oerson  applying  therefor  a  party  defend- 
ant.— Long  V.  ^urke  (Sup.)  277. 


§    3. 


Defeets, 
meat. 


objeotioas.    and    aiaead* 


•Under  Code  «▼.  Proc.  If  498,  499,  an  objec- 
tion for  misjoinder  of  parties  plaintiff  is  waiv- 


ed, if  not  taken  by  demurrer  or  answer.- 
cobs  T.  New  York  Gent  &  H.  B.  B.  Co.  (Sup.) 
954. 

PARTITION. 

Authority  to  institute  action,  see  ''Parties,"  |  1. 
Interyention   by  infant  in   partition  suit,   see 

"Infants  *'  |  1. 
Purchase  by  grantee  of  purchaser  at  partition 

sale  of  fee  to  roadbed,  see  "Highways,"  |  1. 

I    1.    Aetioas  for  partitioa. 

An  infant  child  of  one  of  the  cestuis  que 
trust  under  a  trust  deed  held  a  necessary  party 
to  a  suit  for  partition  after  termination  of 
the  trust— Van  WiUiama  t.  Ellas  (Sup.)  611. 

PARTNERSHIP. 

I   1.     Tlie  relatioa. 

Certain  testimony  held  competent  on  the  is- 
sue as  to  whether  decedent  was  the  sole  owner 
of  a  business  carried  on  under  a  partnership 
uame. — In  re  Dusenbery  (Sup.)  107. 

I    2.    Risbts  and  UablUties  as  to  tUrd 
persoas. 

Where  the  complaint  in  an  action  against  co- 
partners on  a  guaranty  did  not  allepe  whether 
It  was  in  writing  or  verbal,  nor  that  it  was 
executed  by  defendants  as  copartners,  plaintiff 
held  entitled  to  prove  a  verbal  guaranty  by  one 
of  defendants. — New  York  Fireproof  Tenement 
Ass'n  V.  Stanley  (Sup.)  160. 

A  complaint  in  an  action  against  copartners 
nn  a  guaranty  signed  in  firm  name  by  one 
partner  held  properly  dismissed  as  to  the  other 
partner. — ^New  York  Fireproof  Tenement  Ass'n 
IT.  Stanley  (Sup.)  160. 


I    3. 


and    snrriTing 


Deatlfc    of    partner, 
partners. 

Agreement  extending  partnership  articles  held 
o  continue  the  same  m  force  as  a  whole  until 
he  expiration  of  the  period  of  extension. — In 
-e  Marx  (Sup.)  151. 

4.     Dissolntlon.    settlement,     and     ao- 
conntins. 

In  an  action  for  dissolution  of  partnership 
.nd  an  accounting,  accounting  should  embrace 
ransactions  only  up  to  the  date  of  practical 
issolution. — Lowther  v.  Lowther  (Sup.)  15d. 

In  an  action  for  dissolution  of  a  partnership 
nd  accounting,  receiver  should  not  be  ap- 
ointed,  where  there  is  no  property  for  him  to 


take  into  his  possession. — Lowther  v.  Lowther 
(Sup.)  169. 

A  partner,  contributing  to  the  partnership 
certain  contracts,  held  not  entitled  to  the  same 
on  dissolution  of  the  partnership. — ^Arthur  v. 
Sire  (Sup.)  346. 

Continuing  partner  held  primarily  liable  for 
the  partnership  debts,  so  that  the  individual  es- 
tate of  the  retiring  partner  could  onlv  be  re- 
sorted to  after  remedy  against  continuing  part- 
ner has  been  exhausted. — Morrisey  y,  Berman 
(Sup.)    696. 


See 


PASSENGERS. 

"Carriers,"  |  4. 


PAYMENT. 

See  "Accord  and  Satisfaction.** 

or  partictdar  cUu9e$  qf  obligaiUmi  cr  UabUiUea, 

See  "Costs,"  |  4;   "Mortgages,"  |  4. 
Claims  against  estate  of  decedent,  see  "Ex- 
ecutors and  Administrators,"  |  6. 
Guarantied  indebtedness,  see  "Guaranty,"  I  1. 

I    1.    Reqniaitea  and  snAeienoy. 

Under  Negotiable  Instruments  Law,  Laws 
1897,  p.  756,  c.  612,  ||  323,  324.  the  accept- 
ance by  a  creditor  of  his  debtor's  checi^  and 
the  procurement  by  him  of  the  certification 
thereof  held  a  payment. — St  Regis  Paper  Co. 
V.  Tonawanda  Board  &  Paper  Co.  (Sup.)  946. 

I  2.     Operation  and  effect. 

A  creditor,  taking  a  note  believing  that  it  was 
indorsed  as  agreed,  may,  on  finding  that  it  was 
not  so  indorsed,  recover  on  the  claim. — Spiro  v. 
Maiman  (Sup.j  358. 

PENALTIES. 

Violations  of  regulations  by  carriers,  see  "Car- 
riers," I  1. 

PENDENCY  OF  ACTION. 

ElTect  as  to  property  involved,  see  "Lis  Pen- 
dens." 

PENSIONS. 

Exemption   from   process,    see    "Exemptions," 

PERJURY. 

Ground  for  disbarment  of  attorney,  see  "At- 
torney and  Client,"  |  1. 

PERPETUITIES. 

Will  construed,  and  held  not  to  suspend  the 
power  of  alienation  for  more  than  two  lives  in 
being. — Jacoby  v.  Jacoby  (Sup.)  260. 

A  testamentary  trust  held  invalid,  as  creat- 
ing a  trust  limited  as  to  duration  by  three  lives. 
--People's  Trust  Co.  v.  Flynn  (Sup.)  486. 


*  Point  annotated.    See  syllalms. 
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PERSONAL  INJURIES. 


See  "ABsault  and  Battery/'  f  1;  ''Damages"; 

"Negligence." 
Admissions  as  evidence,  see  "Evidenoe,"  f  4. 
Caused  by  animals,  see  "ADimals." 
Caused  by  defect  arising  from  construction  of 

street  railroad,  see  "Street  Railroads,"  S  1. 
Caused  by  defects  in  bridges,  see  '^Bridges,** 

Caused  by  negligent  nse  of  street,  see  "Mu- 
nicipal Corporations,"  §  4. 

Caused  by  operation  of  street  railroad,  see 
"Street  Railroads,"  §  2. 

Instructions  in  general,  see  "Trial,"  §  6. 

Opinion  evidence,  see  "Evidence,"  |  8. 

Questions  for  jury,  see  "Trial."  §  4. 

Reception  of  evidence,  see  "Trial,"  f  1« 

Res  gestae,  see  "Evidence,"  §  2. 

Review  of  questions  of  fact,  see  "Appeal,"  §  10. 

To  employe,  see  "Master  and  Servant,"  f  2. 

To  passenger,  see  "Carriers,"  §  4. 

To  person  residing  on  demised  premises,  see 
"Landlord  and  T^enant,"  §  3. 

To  traveler  on  highway,  8e«  "Monidpal  Cor> 
poratious,"  |  5. 

PEST  HOUSES. 

See  "Municipal  Corporations,"  {  5. 

PHYSICIANS  AND  SURGEONS. 

As  expert  witnesses,  see  "Evidence,"  $  8. 
Harmless  error  in  action  for  malpractice,  see 

"Appeal."  S  11. 
Privileged  communications  to,  see  "Witnesses," 

Degree  of  care  required  of  physician  in  treat- 
ment of  patient  stated. — Wood  v.  W^yeth  (Sup.) 
300. 

In  an  action  against  a  physician,  held  not 
error  to  compel  plaintiff  to  try  the  action  as  one 
for  negligence,  rather  than  as  an  action  for 
performing  an  operation  without  authority. — 
Wood  V.  Wyeth  (Sup.)  360. 

In  an  action  against  a  physician  for  malprac- 
tice, plaintiff  has  the  burden  of  proving  negli- 
gence by  a  preponderance  of  evidence,  and  not 
beyond  a  reasonable  doubt. — Wood  v.  Wyeth 
(Sup.)  360. 

Evidence  in  an  action  against  a  physician  for 
malpractice  examined,  and  held  not  to  show 
defendant  guilty  of  negligence. — ^Wood  y.  Wy- 
eth (Sup.)  360. 

PICKETING. 

Restraining,  sea  "Injunction,"  f  1« 

PLEADING. 

Decisions  relating  to,  reviewable  on  appeal,  see 

"Appeal,"  i  2. 
Dismissal  of  appeal  from  order  relating  tOb  see 

"Appeal,"  §  7. 


Effect  ot  amendment  on  limitations,  see  "Limi- 
tation of  Actions,"  I  2. 

Harmless  error  in  nmngs  relating  to,  see  "Ap- 
peal," §  11. 

Taking  depositions  to  aid  pleader,  see  ''Depof^- 
tions." 

AUegaMom  at  to  particular  faeU^    acUt   or 

trcmaootions. 
See  "Damages,"  S  3;   **Judgment,"  §  T. 
Statute  of  frauds,  see  "Frauds,  Statute  ot* 
§1. 

In  actUma  by  or  against  particular  eLana  (/ 

Vartin. 
See  "Corporations,"  i  6;  "Partnership,"  i  2. 
Insurance  companies,  see  "Insurance^"  f  3. 

In  particular  custUmM  or  prooeedCngs. 

Instrn- 
'Eiectment," 
"  »'  ««  2,  3; 

For  appointment  of  guardian  for  infant,  see 
"Infants,"  §  1. 

For  breach  of  contract,  see  "Contracts,"  §  5; 
"Sales,"  I  6. 

Foreclosure,  see  "Mortgages,"  f  5. 

For  personal  injuries,  see  "Munidpal  Corpora- 
tions," §  5;  "Street  Railroads  "  |  2. 

For  price  or  value  of  goods  sold,  see  "Sales," 
§  6. 

For  wrongful  forfeiture  of  insurance  policy,  see 
"Insurance,"  §  3. 

Indictment  or  criminal  information  or  com- 
plaint, see  "Indictment  and  Information." 

On  insurance  policy,  see  "Insurance."  f  8. 

To  foreclose  mechanic's  lien,  see  Mechanics' 
Liens,"  %  2. 

§   1.    Form  and  allecations  la  cemeraL 

An  allegation  in  a  pleading  held  a  legal  con- 
clusion.— Armstrong  v.  Ileide  (Sup.)  434. 

Where  allegations  of  an  answer  are  taken  as 
admissions  of  defendant,  they  must  be  consid- 
ered as  a  whole.  —  Schlesinger  v.  McDonaM 
(Sup.)  721. 

An  allegation  In  an  answer  In  foreclosure 
that  there  never  was  any  consideration,  for  th** 
mortgage  is  the  allegation  of  a  fact,  and  noc 
a  conclusion. — ^First  Nat  Bank  v.  Robinson 
(Sup.)  767. 

f  2.     Plea    or    answer,   oroBa-eomplalat, 
and  al&daTit  of  defense. 

On  an  afiSrmative  defense  in  an  answer,  de- 
fendant is  not  entitled  to  the  benefit  of  denials 
in  another  part  of  the  answer,  unless  incor- 
porated by  reference. — Singer  ▼,  Abraius 
(Sup.)  7. 

A  separate  defense,  not  pleaded  as  a  partial 
defense  or  in  mitigation  of  damages,  mus^t  \'i 
deemed  pleaded  as  a  complete  defense,  wht-n 
tested  on  demurrer. — ^Mott  v.  De  Nisco  (Sut-» 
380. 

The  matter  stated  in  a  separate  defense  can- 
not be  relied  on  to  aid  in  rendering  another  »"(>- 
ante  defense  sufBcient,  unless  repeated  or  in- 
corporated by  reference. — ^Mott  t.  De  Ki<eJ 
(Sup.)  38(X 
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Denials  fn  an  answer  put  plaintiff  to  his 
proof,  although  they  are  inconsistent  with  an 
affirmative  defense,  which  is  also  pleaded. — 
Schlesinger  v.  Wise  (Sup.)  718,  720,  721. 

In  an  action  for  criminal  conversation,  an 
allegation  of  the  answer  held  redundant,  as 
provable  under  the  general  denial. — ^Persch  v. 
Wideman  (Sup.)  800. 

In  an  action  for  divorce,  it  is  not  a  fatal  ob- 
jection that  the  answer  did  not  in  express 
terms  define  as  a  counterclaim  the  matter  set 
up  as  such. — Mason  v.  Mason  (Sup.)  868. 

An  admission  in  a  pleading  is  conclusive,  and 
evidence  showing  the  contrary  must  be  disre- 
garded.— Pennacchio  v.  Greco  (Sup.)  1061. 

In  an  action  to  set  aside  a  tax  deed,  the  an- 
swer held  not  an  admission  that  at  the  time  of 
the  assessment  the  premises  belonged  to  a  non- 
resident.— Culnane  v.  Dixon  (Sup.)  1093. 

f   3.     Demurred  •»  ezeeptiom. 

Under  Ck)de  Civ.  Proc.  §§  488.  1207.  3412. 
complaint  in  an  action  to  enforce  a  mechanic's 
lien   held   to   state   a   cause   of   action    for   a 

gersonal  judgment,   as   against  a   demurrer. — 
chenectady  Contracting  Co.  v.  Schenectady  Ry. 
Co.  (Sup.)  401. 


f    4. 


sental  plead* 


Amended  and  supple: 
iiifce  and  repleader. 

Plaintiff  in  action  in  municipal  court  against 


carrier  for  assault  held  entitled  to  amend  his 
complaint  to  show  breach  of  contract  of  car- 
riage, under  Municipal  Court  Act,  Laws  1902. 
p^  1542,  c.  680,  §  166.  — Rein  t.  Brooklyn 
Heights  R.  Co.  (Sup.)  636. 

Defendant,  on  securing  statutory  new  trial  in 
ejectment,  held  not  entitled  to  leave  to  amend 
her  answer  because  of  laches. — Barson  v.  Mul- 
ligan (SJup.)  687. 

§  6.     Bill  of  partienlara  and  eopy  of  ae- 
eonnt. 

Allegations  of  complaint  in  action  for  death 
of  servant  held  mere  conclusions,  entitling  de- 
fendant to  require  plaintiff  to  serve  bill  of  par- 
ticulars.— Causullo  V.  Lenox  Const.  Co.  (Sup.) 
639. 

i    6.    FiUnSf  serrlee,  and  wlilidTawaL 

*The  diligence  of  an  attorney  in  returning 
an  unverified  answer  held  sufficient  to  prevent 
his  being  compelled  to  accept  it. — Fuller  Bug- 
gy Co.  V.  Waldron  (Sup.)  lOl7. 

I    7.    Motions. 

Where  plaintiff  claims  that  his  complaint 
states  but  a  single  cause  of  action,  defendants* 
remedy,  in  case  they  believe  the  complaint  im- 
properly unites  several  causes  of  action,  is  by 
demurrer,  and  not  by  motion. — Weed  v.  First 
Nat.  Bank  (Sup.)  681. 

In  a  suit  for  specific  performance  of  contract 
to  convey  or  devise  lands,  held  error  to  strike 
out  certain  allegations  of  the  complaint. — Mc- 
Oarahan  v.  Sheridan  (Sup.)  708. 

An  affirmative  defense  cont&ined  in  an  an- 
swer cannot  be  stricken  out  as  sham  on  affi- 
davits, although  inconsistent  with  denials  con- 


tained in   the  answer. -*  Sdiledngtr  t.  Wise 
(Sup.)  718,  720,  721. 

An  answer  which  raises  an  issue  as  to  any 
material  allegation  of  the  complaint  cannot  be 
strjcken  out  as  shajqau —- Schlesinger  v.  Wise 
(Sup.)  718,  720,  721/ 

The  fact  that  allegations  of  new  matter  in 
an  answer  are  inconsistent  with  denials  con- 
tained therein  does  not  justify  the  court  in 
striking  out  the  denials  as  shajn. — Schlesinger 
V.  McDonald  (Sup.)  721. 

Denials  of  material  portions  of  a  complaint 
cannot  be  stricken  as  sham.  —  Schlesinger  v. 
McDonald  (Sup.)  721. 

In  an  action  for  criminal  conversation,  cer- 
tain defensive  matter  held  not  subject  to  a  mo- 
tion to  strike  out  as  scaudaloua.^Persch  v. 
Wideman  (Sup.)  800. 

In  an  action  for  criminal  conversation,  an 
allegation  of  the  answer  alleging  plaintiff's  mo- 
tive in  bringing  the  suit  was  properly  stricken 
as  irrelevant. — Persch  v.  Wideman  (Sup.)  800. 

The  proper  course  to  be  pursued  where  an 
answer  is  in  part  scandalous,  redundant,  and 
irrelevant  determined. — Persch  v.  Wideman 
(Sup.)  800. 

Facts  which  constitute  a  defense  may  not  be 
stricken  out  as  scandalous,  but  facts  pleaded 
as  a  complete  defense,  demurrable  as  consti- 
tuting only  a  partial  one,  or  being  at  most  m 
mitigation  of  damages,  may  be  stricken  as 
scandalous. — Persch  v.  Wideman  (Sup.)  800. 

f  8.     Issnes,  proof,  and  Tarianee. 

Where  a  plaintiff  sued  on  a  contract  alleged 
to  have  been  made  with  defendants  as  part- 
ners, but  testified  that  the  contract  was  made 
with  a  corporation,  he  could  not  recover. — 
Buellesbach  v.  Sulka  (Sup.)  1. 

In  an  action  for  compensation  for  dyeing  arti- 
cles, the  exclusion  of  certain  questions  in  con- 
tradiction of  evidence  offered  to  support  de- 
fendants' counterclaim  held  reversible  error. 
— Blaut  V.  Gross  (Sup.)  324. 

The  general  rules  regarding  admissibility  of 
evidence  under  a  counterclaim  are  the  same  as 
those  regulating  evidence  under  a  complaint 
or  declaration.— Blaut  v.  Gross  (Sup.)  324. 

Where  plaintiff  sued  a  corporation  for  serv- 
ices rendered,  he  was  not  entitled  to  recover 
on  the  theory  that  he  rendered  the  services  to 
another  corporation,  and  that  defendant  *  as- 
sumed the  liability. — Girbekian  v.  Cairo  Ci- 
garette Go.  (Sup.)  345. 

Where  a  complaint  stating  cause  of  action 
on  a  contract  is  sustained  by  proof,  the  plain- 
tiff can  recover,  though  the  complaint  also  con- 
tains allegations  of  a  tort. — Booth  v.  Englert 
(Sup.)  700. 

An  answer  In  an  action  for  injuries  by  neg- 
ligently allowing  a  sewer  pipe  to  become  out  of 
repair  held  to  admit  defendant's  possession  and 
right  to  control  the  premises. — l^ennacchio  v. 
Greco  (Sup.)  1061. 


*  Point  annotated.    Bee  ayllabns. 
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PLEDGES. 


Where  a  party  deliyers  to  the  holder  of  a  note 
pergonal  property  as  collateral  secarity  for  its 
payment,  a  refusal  to  return  the  collateral  is 
a  Justification  tor  nonpayment  of  the  note. — 
Schlesinger  t.  Wise  (Sup.)  718,  720.  721. 

POLICE. 

See  ''Mnnidpal  Corporations/'  f  2. 
Restraining  acts  of,  see  'Injunction,"  f  L 

POLICY. 

Of  insurance,  see  "Insurance.** 

POLITICAL  RIGHTS. 

Suffrage,  tee  "Blwdons." 

POOLS. 

Pool  agreement  by  brokers,  see  "Brokers,**  f  1. 

POSSESSION. 

Of  demised  premise^  see  ''Landlord  and  Ten- 
ant,'* I  5. 

POWERS. 

Creation  by  wiU,  see  "WUls,"  §  8. 

PRACTICE- 

Of  particular  courts,  see  "Courts.** 

In  particular  civil  actions  or  prooeedinaB. 

See  "Account."  §  2;  "DlTorce,"  |  1;  "Biectp 
ment";  "Interpleader";  "Mandamus,"  |  3; 
"Prohibition";    "Kepleyin." 

Accounting  by  executor  or  administrator,  see 
"Executors  and  Administrators,"  $  9. 

Condemnation  proceedings,  see  "Eminent  Do- 
main," §  2. 

PontUsular  proceedings  in  a^stUmB, 
See  "Continuance";   "Costs";   "Damages,"  $  3; 
"Depositions":      "Dismissal     and     Nonsuit"; 
"Evidence";  '^Execution" ;  "Judgment";  "Ju- 
dicial Sales";   "Limitation  of  Actions";   "Mo- 
tions";    "Parties";    "Pleading**;    "Process' 
"Reference";   '^TriaJ." 
Nonsuit,  see  "Trial,**  8  4. 
Verdict,  see  "Trial,**  f  6. 

Particular  remedies  in  or  incident  to  actions. 
See  "Attachment**;  "Discovery**;  "Injunction"; 

"Receivers." 
Search  warrant,  see  "Searches  and  Seizures.'* 

Procedure  in  criminal  prosecutions* 
See  "Criminal  Law'*;    "Intoxicating  Liquors,'* 

§2. 
Bastardy  proceedings,  see  "Bastards,"  f  1. 

Procedure  in  exercise  of  special  iurisdictions. 

In  equity,  see  "Equity." 


Prooedure  on  fwteift 
See  "Appeal";    "Certiorari."  |  2;    ««JiiBticeB  of 
the  Peace,"  §  1;   "New  TriaL" 

PREJUDICE. 

Ground  for  reyersal  in  civil  actions,  see  "Ap- 
peal,'* §  11. 

PRELIMINARY  INJUNCTION. 

See  "Injunction,"  §  3. 

PRESENTMENT. 

Of  bill  or  note,  see  "Bills  and  Notes,"  §  8. 
Of  claims  against  dtiea,  see  "Municipal  Cor- 
porations," ft  5. 

PRESUMPTIONS. 

As  to  knowledge  of  innkeeper's  lien,  see  "Inn- 
keepers.** 

As  to  negligence  of  occupant  of  demised  prop- 
erty, see  "Landlord  and  Tenant,"  |  3. 

In  civil  actions,  see  "Evidence,"  f  1. 

In  criminal  prosecutions,  see  "Criminal  Law,** 
§  4. 

On  appeal,  see  "Appeal,"  f  9. 

PRINCIPAL  AND  ACCESSORY. 

See  "Criminal  Law,"  {  1. 

PRINCIPAL  AND  AGENT. 

See  "Attorney  and  Client";    "Brokers." 
Admissions  by  agent,  see  "Sividence,"  f  4. 
Insui-ance  agents,  see  "Insurance/*  §  2. 
Municipal    agents,    see    "Municipal     Corpora- 
tions," \\  2,  5. 

I    1.    Mntval  rickts,  duties,  and  liabUl- 
tles. 

In  an  action  for  an  accounting  against  attor^ 
neys  appointed  by  plaintiff  indlTidually  and  as 
trustee  under  her  deceased  husband's  will  to 
manage  her  personal  property  and  that  of  the 
estate,  the  proving  of  each  item  of  payment  br 
defendants  with  the  particularity  required  of 
trustees  iKfM,  unnecessary. — ^Myer  v.  Abbett 
(Sup.)  2sa 

In  an  action  for  an  accounting  against  attor- 
neys appointed  by  plaintiff  individually  and  &^ 
trustee  under  her  deceased  husband's  will  to 
manage  her  personal  property  and  that  of  tlu> 
estate,  plaintiff  "held  to  have  the  burden  of  dis- 
proving the  accuracy  of  accounts  accepted  by 
her.— Myer  v.  Abbett  (Sup.)  23a 

I  2.     Rlckts  and  UabiUties  as  to  tklrd 
persons. 

Evidence  hM  to  prove  authority  of  an  afreet 
to  make  a  contract — Washburn  t.  Bets  (Sap.) 
342. 

Individuals  who  sign  their  names  to  a  sealed 
lease  as  president  and  vice  president  of  a  non- 
existent corporation  }ield  individually  liable  oo 
the  lease. — Schenkberg  v.  TreadweU  (Sup.)  41& 
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*The  mle  that  admissloiifl  and  declarations 
of  an  agent  cannot  be  receiyed  to  eBtablish  the 
fact  of  nis  agency  held  to  have  no  application 
to  statements  of  the  agent  as  a  witness. — Nor- 
den  y.  Dake  (Sap.)  878. 

^A  telegraph  company  held  liable  for  the  ex- 
cess over  proper  charges  made  by  an  agent  and 
retained  by  him. — Birkett  v.  Postal  Telegraph- 
Cable  Co.  (Sup.)  918. 

Facts  held  to  authorise  a  recoyery  tot  money 
had  and  receiyed.  —  Mcintosh  y.  Kilpatrick 
(Sup.)  1005. 

PRINCIPAL  AND  SURETY. 

See  "Bonds";   "Guaranty." 

ESatoppel  of  surety  to  claim  exemption,  see  "Bx-i 
emptions^"  §  2. 

Liabilities  of  sureties  on  bonds  for  perform- 
ance of  duties  of  trust  or  office,  see  ^'Guard- 
ian and  Ward,"  §  4. 

PRINTING. 

Record  on  appeal,  see  "Appeal,"  {  6L 

PRIORITIES. 

Of  mortgages,  see  "Chattel  Mortgages,"  i  2; 
"Mortgages,     §  1. 

PRIVATE  NUISANCE. 

.  See  "Nuisance,"  t  1. 

PRIVILEGE. 

From  seryice  of  process,  see  "Process,'*  f  1. 

PRIVILEGED  COMMUNICATIONS. 

Disclosure  by  witness,  see  "Witnesses,"  $  1. 

PROBATE. 

Of  will,  see  "Tnila,"  |  4. 

PROBATE  COURTS. 

See  "Conrts."  f  2. 

PROCESS. 


As  defense  to  action  for  false  imprisonment, 
see  "False  Imprisonment,"  §  1. 

In  particular  actUms  or  proceedings. 
See  "Attachment,"  §  3. 

Criminal  prosecutions,  see  "Criminal  Law,"  f  3. 
For  appointment  of  guardian  for  infant,   see 
"Infants."  $  1. 

Particular  forms  of  wrUs  or  other  process. 
See  "Execution";   "Injunction";   "Mandamus"; 

"Prohibition";    "Replevin." 
Search  warrant,  see  "Searches  and  Seizures." 

*  Point  annotatedU    See  syllalms. 


I    le    Serrioee 

Service  of  summons  on  a  foreign  corporation, 
made  on  its  president  when  attending  a  trial 
as  a  witness,  held  bad. — Kinsey  y.  American 
Hardwood  Mfg.  Go.  (Sup.)  455. 

PROHIBITION. 

f    1.    Hatnve  and  sronads. 

That  one  indicted  for  a  crime  was  compelled 
to  appear  as  a  witness  before  the  grand  Jury 
held  not  to  deprive  the  court  of  jurisdiction  to 
try  the  accused,  so  as  to  justify  the  issuance  of 
a  writ  of  prohibition  restraining  it  from  so  do- 
ing.— People  y.  Davy  (Sup.)  1037. 

PROMISSORY  NOTES. 

See  "BUIa  and  Notes." 

PROMOTERS. 

Of  corporation,  see  "Corporations,"  f  1. 

PROOF- 

Of  death,  see  "Death,"  §  1. 

Of  loss  insured  against,  see  "Insurance,"  f  7. 

PROPERTY. 

See  "Animals";  "Logs  and  Logging";  "Ship- 
ping-" 

Constitutional  guaranties  of  rights  of  property, 
see  "Constitutional  Law,"  §§    1,  4. 

Dedication  to  public  use,  see  "Dedication." 

Estates,  see  "Estates." 

Taking  for  public  use,  see  "Ehninent  Domain." 

PROTEST. 

Of  bill  or  note,  see  "Bills  and  Notes,"  {  8. 

PROXIMATE  CAUSE. 

Direct  or  remote  consequences  of  injury,  see 

"Damages,"  §  1. 
Of  injury,  see  "Negligence,"  §  2. 

PUBLIC  IMPROVEMENTS. 

B7  municipalitieB,  see  "Municipal  Corpora- 
tions," I  3. 


PUBLIC  SCHOOLS. 

See  "ScbooU  and  School  Districts,"  i  L 

PUBLIC  USE. 


Dedication  of  property,  see  "Dedication,** 
Taking  property  for  public  use,  see  "Eminent 
Domain." 

PUNISHMENT. 

For  violation  of  injunction,  aee  "Injunction," 
§  5. 
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PUNITIVE  DAMAGES. 

For  libel,  see  "Libel  and  Slander/'  {  3. 
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was  set  on  fire  by  one  of  defendant* b  englnee. 
—Jacobs  Y.  New  York  Oent.  &  H.  R.  B.  Co. 
(Snp.)  954L 


QUANTUM  MERUIT. 

Bee  "Work  and  Labor." 
Action  of  to  recover  price  or  value  of  goods 
sold,  see  "Sales/'  §  6. 

QUASHING. 

Writ  of  certiorari,  see  "Certiorari,"  §  2. 

QUESTIONS  FOR  JURY. 

In  civil  actions,  see  "Trial,"  f  4^ 

RAILROADS. 

8ee  **Street  Railroads." 

As  employers,  see  "Master  and  Servant." 

Carriage  of  goods  and  passengers,  see  "Car- 
riers." 

Conclusiveness  of  judgment  against,  see  "Judg- 
ment," S  6. 

I  I.    Indebtedneasy  aeewrltles,  liens,  nad 
mortsaces. 

A  trustee  in  a  mortgage  of  a  railroad  com- 
pany to  secure  its  bonds  held  requested  by  the 
Dolders  of  the  bonds  to  foreclose  as  authorized 
ty  the  mortgage. — Farmers*  Loan  &  Trust  Co. 
V.  New  York  &  N.  Ry.  Co.  (Sup.)  928. 

The  right  of  a  trustee  to  foreclose  a  mort- 
gage of  a  railway  company  held  unaffected  by 
the  act  of  a  competing  railroad  in  forcing  a 
foreclosure. — Farmers*  Loan  &  Trust  Co.  v. 
New  York  &  N.  Ry.  Co.  (Sup.)  928. 

i  2.    Operation. 

In  an  action  against  a  railroad  for  the  death 
•f  a  driver  of  a  bus,  question  of  deceased's  con- 
tributory negligence  held  for  the  jury. — ^Lewis 
V.  Erie  R  Co.  (Sup.)  765. 

Under  Code  Civ.  Proc.  S  446,  property  own- 
er whose  property  was  destroyed  by  fire,  and 
msnrance  companies  which  paid  their  propor- 
tions of  the  loss,  held  properly  joined  as  plain- 
tiffs in  an  action  against  the  wrongdoer  for 
negligently  firing  the  property. — Jacobs  v.  New 
York  Cent.  &  H.  R.  R.  Co.  (Sup.)  954. 

*In  an  action  against  a  railroad  for  the  de- 
struction of  property  by  fire,  evidence  that  the 
engine  which  was  claimed  to  have  fired  plain- 
tiff's property  had  started  other  fires  held  com- 
petent.--Jacobs  v.  New  York  Cent.  &  H.  R.  R. 
Co.  (Sup.)  954. 

*In  an  action  against  a  railroad  for  the  de- 
struction of  property  by  fire,  evidence  of  the 
throwing  of  sparks  by  other  engines  than  the 
one  in  question  held  competent.*--Jacobs  v.  New 
York  Cent  &  H.  R.  R.  Co.  (Sup.)  954. 

In  an  action  against  a  railroad  for  the  de- 
struction of  property  by  fire,  evidence  held  sufla- 
cient  to  authorize  a  finding  that  the  property 


RAPE. 

Appeal  in  general,  see  "Criminal  Law,"  S  7. 
Instructions  in  general,  see  "Criminal  Law," 
§  5. 

f   1.    Proseevtfton  wad  pviaal&JtteBt. 

On  a  prosecution  for  rape,  held  not  error  to  re- 
fuse to  charge  that  if  prosecutrix  failed  to  make 
prompt  disclosure,  it  was  a  circumstance  against 
her,  and  tended  to  disprove  the  trutli  of  her 
charge.— People  v.  Astell  (Sup.)  748. 

REAL  ACTIONS. 

See  "Ejectment" 

REAL-ESTATE  AGENTS. 

See  "Brokers." 


RECEIPTS. 

For  baggage  delivered  to  carrier, 

riers,     8  4. 
Limitation  of  liability  by  provision  in  receipt 

given  by  carrier,  see  "Carriers,"  |  2. 


••Caiw 


RECEIVERS. 

Action  by  in  municipal  court,  see  "Courts,"  I  1. 
Bequest    of    deposit    in    insolvent    bank,    see 

"WiUs,"  §  6. 
In   proceedings  for  dissolution  of  partnership 

and  for  accounting,  see  "Partnership,"  |  4. 
In  proceedings  supplementary  to  ezecntion,  see 

"Execution,"  §  2. 
Of  bank,  see  "Banks  and  Banking,"  |  1. 
Of  corporations,  see  "Corporations,"  §  3. 
Questions  res  judicata  in  action  by  receiver,  see 

"Judgment,''^  §  6. 

I    1.    Title  to  and  posaesaion  of  property. 

An  injunction  held  not  to  lie  to  restrain  the 
plaintiff  in  an  action  in  a  federal  court  and 
the  marshal  of  that  court  from  proceeding  with 
an  attachment  sale;  they  not  being  parties  to 
the  action  in  which  motion  is  made. — Strick- 
land V.  National  Salt  Co.  (Sop.)  996. 

An  injunction  held  to  lie  at  the  suit  of  receiv- 
ers of  a  corporation  to  restrain  a  sale  of  it? 
property  under  attachment. — Beardslee  v.  In- 
graham  (Sup.)  937. 


I   2.    Manage]] 


and    dlspoaition     of 


*  Point  annotated*    Sao  syllabna. 


ent 
property. 

A  notice  of  a  receiver's  sale  held  inaofflcient. 
--Rawolle  v.  Kalbfleisch  (Sup.)  16. 

Gross  inadequacy  of  price  is  sufficient  ground 
for  setting  aside  a  receiver's  sale. — RawoUe  v. 
Kalbfleisch  (Sup.)  16. 

S  8*    Aooonntins  nnd  compensation. 

The  court  held  empowered  to  fix  commissions 
of  a  receiver  of  a  corporation  befora  final  ac- 
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counting. — People  t.  Anglo-American  Savings 
A  Loan  Ass'n  <Snp.)  IIIB. 

Laws  1902,  p.  113,  c  60,  held  not  to  prohibit 
the  court  from  granting  fees  to  a  receiver  of  a 
corporation  in  process  of  dissolution,  except  on 
an  accounting. — People  y.  Anglo-American  Sav- 
ings &  Loan  Ass'n  (Sup.)  1113. 

RECORDS. 

Admissibility  In  evidence  in  general,  see  "Bvi- 

dence,"  i  6. 
As  secondary  evidence,  see  "Bvidence,"  §  3. 
Of  chattel  mortgage,  see  "Chattel  Mortgages," 

I  2, 
Transcript  on  appeal,  see  "Appeal,"  ft  0. 

REDEMPTION. 

From  mortgage,  see  "Mortgages,"  {  Q. 

REFERENCE 

Fees  of  referee  as  costs,  see  "Costs,"  §  2. 
In    proceedings   for   appointment   of   guardian, 
see  "Ganrdiau  and  Ward,"  S  2. 

i    1.    Nature,  croimda,  and  ordar  of  ref- 
orenee. 

In  an  action  for  an  accounting,  a  reference 
cannot  be  ordered  prior  to  an  interlocutory  judg- 
ment for  an  accounting.— Gibson  ▼.  Widman 
(Sup.)  593. 

REFORMATION  OF  INSTRUMENTS. 

See  "Cancellation  of  Instruments." 

^    I*    Rlckt  of  aetloa  and  defeaaea. 

A  lease  executed  under  a  mutual  mistake  may 
be  reformed. — Ranalli  v.  Zeppetelli  (Sup.)  561. 

Grantee  in  deed  held,  in  suit  to  quiet  title, 
entitled  to  reformation  of  deed  to  correct  mutual 
mistake. — Brennan  v.  Thompson  (Sup.)  684. 

f   Z.    Prooeediaga  and  raliaf . 

Limitations  held  no  defense  to  action  to  re- 
form deed  as  to  matter  of  description. — Brennan 
T.  Thompson  (Sup.)  684. 

REFRESHING  MEMORY. 

Of  witness,  see  "Witnesses,"  ft  2. 

REHEARING. 

See  "New  Trial." 

RELEASE. 

See    "Accord    and    Satisfaction";    "Paym«it" 
Of  mortgage,  see  "Mortgages,"  §  4. 

RELEVANCY. 

Of  evidence  in  civil  actions,  see  "Bvidence,"  {  2. 


REMAINDERS. 

OrMtion  by  will,  see  "Wills,"  |  & 

REMEDY  AT  LAW. 

Effect  on  jurisdiction  of  equity,  see  "Specific 
Performance,"  §  1. 

RENT. 

See  "Landlord  and  Tenant,"  f  4. 

REPAIRS. 

Of  highway,  see  "Highways  "  f  2. 
Of  premises  demised,  see  "Landlord  and  Ten- 
ant," §  8. 

REPLEVIN. 

Recovery  from  warehouseman  of  goods  stored, 
see  "Warehousemen." 

i   1.    Jnriadietloii,  Tenve,  and  parties. 

Plaintiff  in  replevin  need  not  join  any  per- 
son, except  the  one  who  actually  has  possession. 
— Hazlett  V.  Hamilton  Storage  &  Warehouse 
Co.  (Sup.)  580. 

§  2.    Damasea. 

In  replevin  to  recover  certain  horses,  one  of 
which  died  after  it  was  retaken  by  defmdant, 
under  Code  Civ.  Proc.  §  1704,  plaintiff  held  not 
entitled  to  a  verdict  for  the  "value"  of  the  horse 
that  died.— Burke  ▼.  Graham  (Sup.)  559. 

RESCISSION. 

Cancellation  of  writt^i  instrument  see  "Can- 
cellation of  Instruments." 
Of  contract  for  sale  of  goods,  see  "Sales,"  |  8. 
Of  insurance  policy,  see  "Insurance,"  S  3. 

RES  GEST>E. 

In  civil  actions,  see  "Evidence,"  f  2. 

RESIDENCE 


See  "Domicile.' 
f  person  atta 
"Divorce,"  §  3. 


Of  person  attacking  decree  In  divorce  suit,  see 
^^Div        


RES  IPSA  LOQUITUR. 

E plication  of  doctrine  to  accident  caused 
reaking  of  hawser,  see  "Shipping,"  $  1. 


RES  JUDICATA. 

See  "Judgment,"  §§  5,  0. 

RESULTING  TRUSTS. 


See  "Trusts,"  §  1. 
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RETURN. 

Of  ri«ctloii.  M*  'OmMttoBt,"  I  2. 


Se«  'Taxation.*' 


REVENUE. 


REVIEW. 


Sae  "Appeal":  "Certiorari";   "Criminal  Law," 
t  7;  '^Juaticea  of  the  Peace,"  8  1. 

REVOCATION. 

Of  will,  aee  "Willa,"  |  8. 

RIPARIAN  RIGHTS. 

See  "Watara  and  Water  Couraea,"  1 1. 

RISKS. 

Assmned  by  employ^,  see  "Master  and  Serr- 

aut,"  §  6. 
Within  insurance  policy,  see  "Insurance,"  S  6. 

ROADS. 

See  "Hlghwaya." 

Streets  in  dtlea,  aee  "Mnnidpal  Corporatlona," 
114,6. 

ROBBERY. 

Bubber  hose,  with  a  piece  of  lead  in  the  end 
thereof,  held  a  dangerous  weapon*  within  Pen. 
Code.  §§  224,  228,  deBning  robbery.— People  v. 
Du  Veau  (Sup.)  225. 

Under  Pen.  Code,  §§  29,  34.  224.  228,  defend- 
ant held  guilty  of  attempt  to  commit  robbery 
in  the  first  degree. — People  v.  Du  Veau  (Sup.) 
225. 

On  trial  for  attempt  to  rob,  that  detectives 
knew  of  the  intended  crime  of  which  the  own- 
er of  the  property  was  ignorant,  and  lay  in 
wait  for  defendant,  was  no  defense. — People  t. 
Du  Veau  (Sup.)  225. 

RULES. 

Of  master  as  to  work  by  seryant.  see  "Master 
and  Servant,"  {  4. 

RULES  OF  COURT. 

See  "Dismissal  and  Nonsuit,"  f  U 
Orders,  see  "Motions." 

SALES. 

Effect  of  innkeeper's  lien  on  conditional  sale  to 

guest,  see  "Innkeepers." 
Judgment  in  action  on  account  stated  as  bar 

to  action  for  goods  sold  and  delivered,  see 

"Judgment,"  {  5. 


Jorisdiction  of  municipal  court  of  action  ari^ 

ing  on  conditional  sale,  see  "GoartSw"  I  1. 
Laws  impairing  obligation  of  contract  of  sale, 

see  "Constitutional  Law."  f  2. 
Mortgage  by  purchaser  in  conditional  sale,  see 

"Chattel  Mortgages."  |  1. 
Of  intoxicating  liquors,  see  "Intoxicatiii^  Uqr 

uors." 
Of  property  in  custody  of  receiyer,   aee  "Be> 

ceivers,"  §  1. 
Of  property  of  decedent,  see  "Executors  and 

Administrators,"  §  6. 
Of  property  of  decedent  under  order  of  court, 

see  "Executors  and  Administrators,"  |  7. 
Of  realty,  see  "Vendor  and  Purdiaser." 
Of  timber,  see  "Logs  and  Logging." 
On  foreclosure  of  mortgage,  see  ''Mortgages," 

§6. 
On  order  or  judgment  of  court,  see  "Judidal 

Sales." 
Receiver*!  sales,  see  "Receivers,"  f  2. 

S    1.    Requisites    and   Talidity     of     oon- 
traot. 

Tradesman  who  made  false  statements  as  to 
his  financial  condition  to  a  commercial  ag^cy 
held  liable  to  an  action  for  deceit  by  creditor 
injured  thereby.— Mills  y.  Brill  (Sup.)  163. 

A  sale  alleged  to  have  been  induced  by  fraud- 
ulent representation  contained  in  a  letter  rela- 
tive to  the  purchase  of  goods  held  not  estab- 
lished by  the  evidence.— -Sadallah  y.  Mandonr 
(Sup.)  562. 

§   2.   Oonstraetion  of  oontraot. 

Where  a  buyer  purchased  a  pile  of  lumber  as 
it  stood,  the  questions  of  quality  and  grade  were 
immaterial  in  an  action  to  recover  the  purchase 
price.— Patch  y.  Smith  (Sup.)  692. 

Memorandum  of  sale  of  lumber,  written  on  an 
inappropriate  printed  blank,  held  complete  in  it- 
self, without  reference  to  the  printed  matter. — 
Patch  y.  Smith  (Sup.)  692. 

An  order  requesting  plaintiffs  to  obtain  cer- 
tain Turkish  tobacco,  to  be  imported  at  average 
prices  specified,  held  an  executory  contract  of 
sale ;  the  qualities  and  prices  to  be  determined 
within  the  range  specified  on  arrival. — Oruck- 
lieb  y.  Universal  Tobacco  Co.  (Sup.)  777. 

A  buyer  of  Turkish  tobacco,  to  be  imported 
by  the  seller,  held  bound  to  accept  the  tobacco 
tendered,  if  in  substantial  compliance  with  the 
terms  of  the  order,  and  the  prices  fixed  were 
within  the  terms  of  the  order. — ^Drucklleb  y. 
Universal  Tobacco  Co.  (Sup.)  777. 

S  3.     Modifioation  ov  reseission   of  eoB- 
traot. 

Contract  for  the  sale  of  buildings  and  their 
demolition  by  the  buyer  construed  with  refer- 
ence to  its  stipulations  for  avoidance  by  the 
buyer  in  case  of  the  seller's  failure  to  have  ti- 
tle on  a  certain  date. — Lippman  t.  Hanben 
(Sup.)  520. 

In  an  action  on  a  contract,  held  that  the  con- 
tract was  not  r^arded  as  longer  in  force,  and 
that  an  instruction  that  plaintiff  could  not  rv^ 
cover  unless  ready  at  aU  times  to  perform  was 
erroneous. — Farrell  y.  Ryan  (Sup.)  850. 
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i    ^    Perforautnoe  of  eaatrftet. 

The  stipulation  in  an  order  that  delivery  will 
he  made  as  soon  as  possible  after  a  certain 
date  is  binding  on  the  buyers. — Widznan  t. 
Straukamp  (Sup.)  18. 

The  stipulation  that  an  order  for  goods  is 
taken  subject  to  delays  or  nondelivery  for  any 
reaaon  beyond  the  control  of  the  sellers  is  bind- 
ing: on  the  buyers. — Widman  ▼.  Straukamp 
(Snp.)  1& 

A  seller  held  not  entitled  to  recover  for  breach 
of  contract  by  the  buyer  without  alleging  a  per- 
form auce  or  tender  on  his  part. — ^Armstrong  y. 
Heide  (Sup.)  434. 

Notice  given  the  buyer  of  buildings  to  remove 
a  portion  of  the  buildings  held  ineffective  un- 
der the  contract  to  bind  the  buyer. — Lippman 
V.   Hauben  (Sup.)  520. 

Facts  held  to  justify  a  finding  that  defendknt 
had  accepted  certain  tobacco  purchased  and 
was  bound  to  pay  therefor. — Drucklieb  v«  Uni- 
versal Tobacco  (JO.  (Sup.)  777. 

Where  defendant  ordered  certain  tobaccos  to 
be  imported,  quality  aud  price  to  be  determin- 
ed on  arrival  within  certain  limits,  defendant 
was  bound  to  determine  as  to  the  quality  and 
price  within  a  reasonable  time  after  inspection. 
— Drucklieb  T.  Universal  Tobacco  Co.  (Sup.) 
777. 

S    5.    Warraatiea. 

One  selling  an  article  with  warranty  of  its 
safety  held  entitled  to  presume  it  will  be  used  in 
a  lawful  manner. — Razey  v.  J.  B.  Olt  Go.  (Sup). 
59. 

A  purchaser  of  an  article  held  not  entitled  to 
recover  consequential  damages  for  breach  of 
warranty  that  it  is  safe,  where  his  negligence 
contributes  to  the  accident — Razey  v.  J.  B. 
Colt  Co.  (Sup.)  59. 

f   6.     Remedies  of  seller. 

Where  plaintiff  sued  to  recover  for  lumber 
sold  on  3-months  note  or  2  per  cent,  discount 
for  cash  within  10  days,  and  defendant  failed 
to  plead  such  terms,  he  was  not  entitled  to 
prove  a  tender  of  the  note. — ^Hirschberg  v. 
Marx  (Sup.)  342. 

In  an  action  for  breach  of  contract  for  the 
sale  of  certain  household  furniture  and  the  un- 
expired term  of  the  lease,  direction  of  verdict 
for  plaintiff  for  a  single  item  of  damage  held 
error. — Fox  v.  Woods  (Sup.)  344. 

In  an  action  for  goods  sold  aud  delivered,  evi- 
dence held  to  entitle  plaintiffs  to  judgment — 
Muller  V.  Greenwald  (Sup.)  427. 

An  allegation  in  the  complaint  in  an  action 
for  breach  of  contract  held  not  sufficient  to  re- 
lieve plaintiff  from  the  obligation  to  allege  and 
prove  performance  or  tender. — ^Armstrong  v. 
Heide  (Sup.)  434. 

In  action  on  quantum  meruit  for  goods  sold, 
plaintiff  held  entitled  under  the  evidence  to  re- 
cover the  agreed  price. — Niles  v.  Sire  (Sup.) 
586. 

In  an  action  on  quantum  meruit  for  goods 
sold,  certain  evidence  held  admissible. — ^Niles  v. 
Sire  (Sup.)  686. 


In  an  action  by  a  seller  to  recover  the  pur- 
chase price  of  lumber,  evidence  held  to  snow 
that  the  buyer  had  examined  the  pile  of  lumber 
and  purchased  it  as  it  stood. — ^Patch  v.  Smith 
(SupO  692. 

In  an  action  for  the  price  of  tobacco  sold» 
defendant  held  not  entitled  to  object  that  it  was 
not  liable  because  the  tender  of  delivery  exceed- 
ed the  amount  ordered. — Drucklieb  v.  Universal 
Tobacco  Co.  (Sup.)  777. 

Where  defendant  was  bound  to  pay  the  price 
fixed  for  tobacco  ordered,  that  plaintiffs  agreed 
to  reduce  the  price  to  induce  defendant  to 
perform  its  obligation  did  not  create  a  new 
contract,  nor  defeat  defendant's  liability  for 
the  price  originally  fixed. — Drucklieb  v.  Uni- 
versal Tobacco  Co.  (Sup.)  777. 

i   7.    Remedies  of  buyer. 

A  buyer  who  orders  goods  of  a  certain  kind 
and  weight,  which  the  seller  undertakes,  but 
fails,  to  furnish,  may  recover  back  so  much  of 
the  price  as  he  has  paid  in  advance. — ^Altschul 
V.  Koven  (Sup.)  55& 

A  buyer  who  voluntarily  pays  the  amount 
due  on  goods  after  discovering  that  they  are 
unsatisfactory  cannot  recover  such  amount — 
Altschul  V.  Koven  (Sup.)  558. 

A  buyer  of  a  horse,  carriage,  and  equipments 
for  a  lump  sum,  under  a  contract  of  warranty 
of  the  horse,  held  not  entitled  to  recover  the 
price  paid  on  the  breach  of  the  warranty, 
without  offering  to  return  the  articles. — Mc- 
Carthy V.  Ellers  (Sup.)  1109. 

The  court,  in  an  action  by  a  buyer  of  a 
horse,  carriage,  and  equipments  for  the  price^ 
based  on  the  breach  of  the  warranty  of  the 
horse,  held  not  entitled  to  render  judgment  for 
the  price  and  order  a  return  to  the  seller  of  ihe 
articles  sold.— McCarthy  v.  Bllers  (Sup.)  1109. 

S    8.    Conditional  sales. 

A  conditional  sale  of  a  piano  held  to  contain 
a  waiver  of  the  vendee*s  right  to  recover  in- 
stallments paid,  under  Laws  1897,  p.  541,  c. 
418,  §  116^  as  amended  by  Laws  1900,  p.  1624, 
c.  702. — Woodman  t.  Needham  Piano  &  Organ 
Co.  (Sup.)  371. 

SATISFACTION. 

See  "Accord  and  Satisfaction";    'Tayment" 
Of  mortgage,  see  "Mortgages,"  {  4. 


In  pleading, 


SCANDAL. 

"Pleading."  |  7. 


SCHOOLS  AND  SCHOOL  DISTRICTS. 

Refusal  to  grant  Jewish  applicant  for  position 
as  school  teacher  examination  on  other  day 
than  Saturday  as  deprivation  of  equal  pro- 
tection of  law,  see  "Constitutional  Law,"  )  3. 

i    1.    Pnblie  sokools. 

Teacher  in  a  town  at  its  consolidation  with 
Greater  New  York  held  not  thereby  entitled  to 
become  a  member  of  the  permanent  teaching 
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force  of  the  city,  nor  by  the  sab8e9aent  imu- 
a  nee  of  a  first-^ade  school  commissioner's  cer- 
tificate.— People  T.  Board  of  Education  of  City 
of  New  York  (8up.)  61. 

Under  Laws  1901,  p.  1774,  c  718  (Revised 
Amended  Greater  New  York  Charter)  §  1089,  at 
the  close  of  the  third  year  of  continuous  success- 
ful service  of  a  teacher,  the  city  superintendent 
is  not  required  to  make  a  teacher's  license  per- 
manent— People  V.  Board  of  Bducation  of  City 
of  New  York  (Sup.)  61. 

Under  Laws  1901,  p.  1774.  c.  718  (Revised 
Oreater  New  York  Charter)  $  1089,  the  issuance 
of  a  special  license  to  a  teacher  who  has  served 
three  years  under  a  temporary  license  held  not 
a  determination  by  the  superintendent  that  the 
teacher  is  entitled  to  a  permanent  license. — 
People  V.  Board  of  Education  of  City  of  New 
York  (Sup.)  61. 

Under  New  York  City  Charter,  Laws  1897, 
pp.  403,  404,  c.  378,  SfHH  1117.  a  teacher 
■employed  in  the  city  of  Brooklyn  at  the  time  of 
the  consolidation  with  the  city  of  New  York 
held  removable  from  office  only  in  accordance 
with  provisions  of  section  1114, — Bogert  v. 
Board  of  Education  of  City  of  New  York  (Sup.) 
180. 

Under  Laws  1897,  p.  380.  c.  878,  a  teacher 
employed  in  the  city  of  Brooklyn  at  the  time  of 
its  consolidation  with  the  city  of  New  York 
held  not  a  person  holding  office  for  a  definite 
term,  within  New  York  City  Charter,  Laws  1897, 
p.  404,  c.  378,  §  1117.— Bogert  v.  Board  of  Edu- 
oation  of  City  of  New  York  (Sup.)  180. 

Under  Laws  1892,  p.  1485,  c  677,  }  24  (Stat- 
utory Construction  Law),  as  amended  by  Laws 
1897,  p.  759,  c.  614,  $  1,  and  Ordinances  City 
of  Buffalo,  c.  3,  §  20,  board  of  school  examiners 
held  not  prohibited  from  continuing  beyond  noon 
of  Saturday  examination  of  applicants  for  posi- 
tions as  teachers. — Cohn  v.  Townsend  (oup.) 
817. 

Court  held  not  empowered  to  control  exercise 
of  judgment  and  discretion  of  board  of  school 
examiners  of  city  of  Buffalo  as  to  fixing  day 
for  holding  examinations  or  granting  special 
-examination  to  persons  observing  Saturday  as  a 
Sabbath. — Cohn  v.  Townsend  (Sup.)  817. 

SEARCHES  AND  SEIZURES. 

By  the  express  provisions  of  Code  Cr.  Proc. 
I  799,  an  officer  may  not  break  into  a  place 
under  a  search  warrant,  unless  after  due  no- 
tice he  be  refused  admittance,  and  his  doing  so 
otherwise  is  a  criminal  offense,  under  Pen. 
Code,  S  120.— Phelps  y.  McAdoo  (Sup.)  265. 

SECONDARY  EVIDENCL 

In  civil  actions,  see  ''Evidenceb*'  i  3. 

SEIZURE. 

:See  ''Searches  and  Seizures." 


SELF-DEFENSE. 

Jutificatioii  for  homicide,  see  "Homicide,'*  §  1. 

SERVICE. 

Of  pleading,  see  'Tleading,"  |  8. 
Of  process,  see  "Process,"  §  1. 


SERVICES. 

See  ''Master  and  Servant,"  f  1; 
Labor." 


"Work  and 


SET-OFF  AND  COUNTERCLAIM. 

For  failure  of  landlord  to  make  repairs,   see 

"Landlord  and  Tenant,"  §  4. 
In  action  for  wages,  see  "Master  and  Berr^nt," 

Issues^  proof  and  variance,  see  ^'Pleading,"  f  8. 
Pleadmg  matter  of  set-off  or  counterclaim,  see 
"Pleading,"  $  2. 

f    I.    BvbJect-iiiAttar. 

The  phrase  "subject  of  the  action,*'  !n  Code 
Civ.  Proc.  I  501,  relative  to  counterclaims,  held 
to  mean  the  plaintiff's  principal  or  primary 
right,  to  enforce  which  the  action  was  brought. 
— SteinmetB  y.  Cosmopolitan  Range  Co.  (Sup.) 
456 

SETTLEMENT. 

See  "Accord  and  Satisfaction";  "Acconiit  Stat- 
ed";   "Payment." 

By  executor  or  administrator,  see  '^fixecutors 
and  Administrators,"  §  9. 

By  partners,  see  "Partnership,"  §  4. 

SHAM  PLEADING. 

See  'Tleading,"  |  7. 

SHIPPING. 

Opinion  evidence  in  action  for  loss  of  passen- 
ger's baggage,  see  "Evidence,"  S  8. 

I  i«     Zii«1illitl«a   of  ▼easels    and   o^ntora 
in  general. 

In  case  of  accident  from  the  parting  of 
a  hawser  used  to  bring  vessels  alongside  a 
wharf,  held,  that  the  doctrine  of  res  ipsa  loqui- 
tur applies.  —  Duhme  t.  Hamburg- American 
Packet  Co.  (Sup.)  1102. 

SIDEWALKS. 

See  "Municipal  Corporations,"  S  5. 

SUNDER. 

See  "Libel  and  Slander." 

SLAUGHTER  HOUSES. 

In  cities,  see  "Municipal  Corporations,"  S  4. 
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SPECIFIC  PERFORMANCE. 

Pleading  statute  of  frauds,  see  ''Frauds,  Stat- 
ute of?*  §  1. 

Striking  out  pleadings,  see  ''Pleading/'  $  7. 

Suit  for  specific  performance  and  injunction, 
see  "Injunction,*'  §  1. 

S    !•     Nature  and  sronadfl  of  veatedy  In 
generaL 

Refusal  by  the  wife  of  a  vendor  to  join  in  a 
deed  held  no  grouud  for  refusing  specific  per- 
formance, where  the  yendee  consented  to  accept 
a  deed  without  the  wife's  joinder. — Jones  v. 
Barnes  (Sup.)  695. 

In  a  suit  for  specific  performance,  it  is  no 
defense  that  defendant  is  responsible  and  that 

Jlaintiff   has   an    adequate   remedy    at   law. — 
ones  Y.  Barnes  (Sup.)  695. 

The  right  to  specific  performance  of  a  con- 
tract for  the  sale  of  land  rests  in  judicial  dis- 
cretion;— Jones  V.  Barnes  (Sup.)  695. 

I    2.     Oontvaet*  enf  oveeable. 

An  agreement  to  purchase  property  from 
executors  would  not  be  specifically  enforced  at 
the  suit  of  the  executors,  where  their  right  to 
sell  was  doubtful. — Salisbury  y.  Ryan  (Sup.) 
352. 

i   3.    Froeeedlncs  and  relief. 

Clear  and  satisfactory  evidence  is  required 
to  warrant  a  decree  for  specific  performance 
of  a  contract  to  convey  or  devise  lands. — Mc- 
Garahan  y.  Sheridan  (Sup.)  708. 

SPIRITUOUS  LIQUORS. 

See  "Intoxicating  Liquors.** 

STATEMENT. 

Of  facts  agreed  on  for  submission  to  court,  see 
"Submission  of  Controversy.'* 

STATES. 

See  "Militia";    "United  States." 
Courts,  see  "Courts." 


STATUTES. 


of  contracts,   see 


Laws  impairing   obligation 
"Constitutional  Law,"  $  2. 

ProvtsioriB  reUMn/a  to  particukur  tubjeeta. 

See  ^*AUi>ii.s;'  ^  1;  '^Appenl,"  K  1,  2.  8-12; 
"Assault  and  Battery/'  §  1;  "Banks  and 
Baiikiui,',**  §  3;  **BaBtflrds/*  §  1;  "Bills  and 
Xf>tf*i?;*  §1  B.  4;  **Bridge8,"  |  1;  "Brokers." 
^  2i  ^'Camera,"  §  1:  "Certiorari."  §  1; 
''Cliapitiei^/'  I  1;  **CfJHiiiiiGrce/'  $  1;  *'Cor- 
ijomTiourt/'  §1  2,  6;  "Coxitis,'*  §  4;  "Descent 
liud  DiiNitribution*';  '*Dljscovtfry,"  §  1;  "Eject- 
tnmtr  i  2;  "Ele<?tioiis,"  U  1,  2;  •'Eminent 
Botn^jin/^  ft  2;  ''FJvidence,*'  f  9;  "Ehtecutors 
and  AdJtiini&ftratorM;*  |  4;  "Estemptions."  §  2; 
"False  lujpdsoamoQt,**  |  1;  **Gaming,"  §  1; 
^'Highways/'  I  1;  "lomiraace,"  fi  1;  lu- 
toiicating  Liquors*';  "Limitati on  of  Actions," 
S  1;  "Master  and  Servant,"  §  2;  '*Mechan- 
ics*  Liens";  Mortgages,"  §  2;  "Municipal 
Corporations,"  $$  1,  3-5:  "Robbery^'; 
"Schools  and  School  Districts,^'  §  1;  ''Search- 
es and  Seizures";  "Set-Off  and  Counter- 
claim," SI:  "Street  Railroads."  |  1;  "Tax- 
ation"; ''Wills,"  §  4. 

Deficiency  judgment  iu  foreclosure  suit,  see 
"Mortgages,"  S  5. 

Fellow  servants^  see  "Master  and  Servant,"  §  5. 

Judgment  in  criminal  prosecutions,  see  '*Crim- 
inal  Law."  §  G. 

Lien  for  labor  and  materials  used  in  repair  of 
personal  property,  see  "Bailment." 

Parties  to  crime,  see  "Criminal  Law,"  §  1. 

Places  within  states  ceded  to  United  States, 
see  "United  States."  §  1. 

Statute  of  frauds,  see  "Frauds.  Statute  of." 

Warraut  for  arrest  of  accused,  see  "Criminal 
Law,"  §  3. 

S    1.    Constmotton  and  operation. 

The  statutory  construction  law  operates  only 
when  not  inconsistent  with  the  object  of  a  sub- 
sequent statute. — Davidson  v.  Witthaus  (Sup.) 

f   2.    Pleading  and  OTidonoe. 

Certain  evidence  held  not  to  have  shown  that 
the  statutes  of  another  state  imposed  a  four- 
year  limitation  on  actions  on  county  bonds. — 
Moore  V.  Coler  (Sup.)  630. 


NEW  TOBK. 

CONSTITUTION  1846. 
Art.  8,  8  1 65 

CONSTITUTION  1894. 

Art.  6.  I  14 526 

Art.  8,  i  1 65 

Art  10,  S  3 310 

CODE  OF  CIVIL  PRO- 
CEDURE. 

I  6  230 

i  67  831 


STATUTES  CONSTRUED. 

S  376.    Amended  by  Laws 
18»4,  p.  556,  ch.  307. ...  775 

§  379 20 

i  382.    Amended  bv  Laws 
1894,p.  556,  ch.  S07....  775 

f  395  905 

§  405,414 319 

427   808 

446  954 

452   277,  611 

454  7 

471   611 

488   401 

18  498.  499 954 


\  601  456 

\  549.  subd.  4 700 

»8  003,  604 15G 


610  771 

$  611  156 

636  157 

638  57 

S  649  937 

769  815 

779 177 

820   277.  397 

822  812 

SaO  574 

870 27 


Digitized  by  CjOOQIC 


1230 

f  923 502 

I  927-930 47 

999  809 

1207 401 

1215  511 

I  1246,1250 1026 

i  1251,  1255 221 

1279  281 

1312  187 

I  1356,  1357 463 

1377  764 

I  1393  194,  667 

1404 1018 

1529 690 

1627 1026 

1676 178 

1704 559 

1770 868 

I  1822  423 

3826  286 

1902 203 

§2067.  2070 1101 

<  2075  754 

2120  1107 

2125  319 

2140.  subd.  5. 866,  477 

I  2249,  2260 463 

2464  194 

2473  667.  876 

2582 176 

2588 961 

2624  588 

\    2653a  171 

i§  2707,  2708.  2710 97 

2725  286 

2730 84.  471,  1071 

§  2732.  Amended  by  Laws 
1898,  p.  941,  ch.  319. . . 

93  1129 
S  2732.  aubds,  5,  10,  11.  .'.1129 

f  2746   3063 

|§  2749,  2752 667 

§  2763.    Amended  by  Laws 
1904,  p.  1911.  ch.  750. . .  667 

§§  3064.   8068 43 

S  3253  421 

U  3371,  8381 551 

§  3412    401.  796 

CODE  OF  CRIMINAL 
PROCEDURE. 
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CITY  CHARTERS. 
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1901,  pp.  8,  20,  23.  28. 
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1901.  I).  377,  ch.  466,  § 

886.    Amended  by  Laws 
^1904.  p.  965,  ch.  375...  884 
Greater  New  York.    Laws 

1901.  p.  380,  ch.  466,  § 

^804  r  884 

Greater  New  York,    Laws 

1901,  p.  400.  ch.  466,  S 

^951  110 

Greater  New  York.    Laws 

1901,  p.  405,  ch.  466,  tit 

4  110 

Greater  New  York.    Laws 

1901,  p.  411,  ch.  466,  | 

980  no 

Greater  New  York.  Laws 
1901,  p.  499,  ch.  466.  f 
1172 127 

Greater  New  York.  Laws 
1901.  pp.  506.  603.  ch. 
466,  §§  1409,  1414 372 

Greater  New  York.  Laws 
1901.  p.  636,  ch.  466,  { 
1543 764 
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1901,  p.  645,  ch.  466,  § 
1565 710 

Oneida.  Laws  1894,  p. 
1564,  ch.  620,  tit  lO,  § 
83 ;.:  968 


Ponghkeepeie.  Laws  1896, 
p.  490,  ch.  425.  §  69 454 

LAWS. 

1787.  p.  480,  ch.  61 210 
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6 1050 
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l^]rK>k]>ii  City  Charter..ll32 

187.^,  p   7S6,  ch.  627 1132 
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138 !  190 

1890,  p.  1179,  ch.  568. J  10  640 
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1901,  p.  377,  ch.  466,  § 
886.  Greater  New  York 
Charter.  Amended  by 
Laws  1904,  p.  965.  ch. 
375  884 

1901,  p."386,"ch."466,"i 
894.  Greater  New  York 
Charter   884 

1001.  pp.  385,  1226,  chs. 
173,   493 854 


1901,  pp.  400,  411,  ch.  466. 
M  ^5U  980.  Greater 
Hew  York  Charter 110 

1901,  p.  405,  ch.  466,  tit 
4-  Greater  New  York 
ObnHer   no 

imh  pp.  405,  ch.  466.  §§ 
1/m  973   1107 

1001,  p,  455,  ch.  598 996 

1001.  p.  499.  ch.  466.  S 
1172,  Greater  New  York 
Charter    127 

1001,  pp.  603.  605.  ch. 
4m,  §t  1409.  1414. 
Oreater  New  York  Char- 
ter     372 
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1002.  pp.    1557,   1559.  ch. 

r^sA  Ji^  2:n.  238 505 

li^i»J.   [K    IjCO,   ch.   580,   S 

"=li  370 

ll»ni>.  p.    1.561,   ch.   580,   i 

L!  18        ...  3   38 

IH'"!^.  p.   ii-56*l'.'^."'586,"§' 

,r^ .3!  519 

V.m'2.  p.    1563,  ch.   580,   fi 

257 301 

IT^f^P;  1;^1.  ch.   580,   §     ^^ 

3 IN  12,  p.'  '1583,'  'ch.  ■  '58b'. '  $ 
J^    393,  636 

11H»2,  p.  1586,  ch.  580,  § 
a^2 :.:     38 

1002,  p.  1749.  ch.  600,  §  2  942 

1002,  p.  1750,  ch.  600,  § 
3 1090 

10(^2,  p,  1775.  ch.  608 580 

1903,  p,  641,  ch.  305 483 

nm.  p.  877,  ch.  383,  §  20. 

Amrnfle<i  by  Laws  1904, 

P.  1234.  ch.  484 733 

nXM,  p.  428,  ch.  234 454 

1004.  p.  01 S5,  ch.  375 884 

1004,  p.  1234,  ch.  484....  733 
1004,  p.  1911.  ch.  750....  667 
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STAY. 

Pending  appeal,  see  ''Appeal,"  S  5. 

STENOGRAPHERS. 

F««*  ot  as  costa,  see  "Oests,"  i  2. 

STOCKHOLDERS. 

Of  corporations,  see  "Corporations,"  {  8w 

STORAGE. 

See  "Warehousemen." 

STREET  RAILROADS. 

Admissions  as  evkieDce  in  actions  for  personal 

injuries,  see  "Evidence,"  §  4. 
Carriage  of  passengers,  see  "Carriers." 
Res  gestae  in  actions  for  personal  injuries,  see 

"Evidence,"  S  2. 

§   Xm    Sstablisluiient,    ••nstruetiottv    aad 

A  street  railroad  held,  under  Laws  1890,  p. 
1084,  c.  565,  §  5,  to  have  lost  the  right  to  con- 
struct an  extension.  Railroad  Law,  p.  1112,  art. 
4,  §  99.~In  re  Brooklyn,  Q.  C.  &  S.  R.  Co. 
(Sup.)  118. 

Evidence  held  not  to  show  absence  of  contrib- 
utory negligence,  where  a  pedestrian  was  injur- 
ed by  stepping  in  a  knot  hole  in  a  temporary 
crossing,  where  a  street  railway  company  had 
the  street  between  its  tracks  torn  up. — Keating 
T.  Metropolitan  St  Ry.  Co.  (Sup.)  117. 

Evidence  held  not  to  show  negligence,  where  a 
pedestrian  was  injured  by  stepping  in  a  knot 
hole  in  a  temporary  crossing,  where  a  street 
railway  company  had  the  street  between  its 
tracks  torn  up. — ^Keating  v.  Metropolitan  St. 
Ry.  Co.  (Sup.)  117. 

§   2.    Resnlatlon  and  operation« 

Pedestrian,  injured  in  attempting  to  cross  a 
street  in  front  of  an  approaching  car,  held  to 
have  failed  to  show  freedom  from  contributory 
negligence. — Lazar  v.  New  York  City  Ry.  Co. 
(Sup.)  9. 

One  driving  upon  the  side  of  a  street  has  a 
right  to  drive  upon  a  street  railway  track,  in 
order  to  pass  another  vehicle  standing  between 
the  curb  and  the  track. — Ooodson  v.  New  York 
City  Ry.  Co.  (Sup.)  10. 

Though  a  pedestrian  heard  the  bell  of  a  street 
car  and  did  not  get  off  the  track,  the  operatives 
had  no  right  to  run  into  him. — Peterson  v.  New 
York  City  Ry.  Co.  (Sup.)  22. 

Child  10  years  of  age,  in  crossing  street  rail- 
way tracks,  held  bound  to  exercise  the  care  that 
can  reasonably  be  expected  of  a  child  of  his 
age  and  intelligence. — West  v.  Metropolitan  St 
Ry.  Co.  (Sup.)  250. 

Street  railroad  held  not  negligent  in  causing 
the  death  of  a  person  who  was  killed  while  at- 
tempting to  run  across  a  street  in  front  of  ap- 


proaching car. — ^West  r.  Metropolitan  St.  Ry- 
Co.  (Sup.^  260. 

Act  of  motorman  on  standing  street  car  in 
signaling  automobile,  which  was  aabseqaently 
struck  by  passing  car,  held  not  negligent. — 
Hirsch  y.  Interurban  St.  Ry.  Co.  (Sup.)  330. 

In  an  action  against  a  street  railroad  for  in- 
juries resulting  from  a  collision,  evidence  htld 
insufficient  to  show  that  plaintiff  was  free  from 
contributory  negligence. — Hebron  v.  New  York 
City  Ry.  Cb.  (Sup.)  341. 

In  an  action  for  injuries  to  plaintiff  in  a 
collision  between  defendant's  street  car  and  a 
vehicle  in  which  plaintiff  was  riding,  held^  that 
the  facta  did  not  sbow  plaintiff  to  have  beer 
free  from  negligence. — Couch  t.  New  York 
City  Ry.  Co.  (Sup.)  393;  Sullivan  t.  Same,  Id.; 
Heckmau  r.  Same,  Id. 

Answer  of  street  railway  to  complaint  for  in- 
juries held  not  to  admit  that  it  was  defend- 
ant's car  which  caused  the  injury. — Gargano  v. 
Forty-Second  St,  M.  &  St.  N.  Ave.  Ry.  Co. 
(Sup.)  544. 

Pedestrian,  who  was  stnick  by  street  car, 
held  guilty  of  contributory  negligence. — Gar- 
gano V.  Forty-Second  St,  M.  &  St  N.  Ave.  Ry. 
Co.  (Sup.)  544. 

A  motorman,  operating  a  street  car,  is  only 
required  to  use  ordinary  care. — Quinn  v.  Xew 
York  City  Ry.  Co.  (Sup.)  500. 

In  an  action  against  a  street  railroad  for  per- 
sonal injuries  caused  by  a  collision,  an  ordi- 
nance held  admissible  as  bearing  on  degree  of 
caution  imposed  on  the  motorman. — Quinn  v. 
New  York  City  Ry.  Co.  (Sup,)  5ti0. 

In  an  action  for  injuries  to  a  pedestrian  while 
attempting  to  cross  street  railway  tracks,  evi- 
dence held  insufficient  to  sustain  a  verdict  f<»r 
plaintiff. — Lamm  v.  Metropolitan  St  Ry.  Co. 
(Sup.)  584. 

A  pedestrian,  injured  by  b^ug  struck  by  a 
street  car  approaching^  from  the  rear,  held  guilty 
of  contributory  negligence. — Dooley  v.  tJni<»n 
Ry.  Co.  (Sup.)  635. 

Under  general  denial,  street  railway  company, 
sued  for  injuries  to  bicycle  rider,  could  show 
that  it  was  not  responsible  for  spreading  of  slot, 
causing  the  accident. — Griffin  ▼.  Interurban  St 
Ry.  Co.  (Sup.)  854. 

*  Street  railroad  company  held  not  liable  to 
bicycle  rider,  injured  by  ^reading  of  slot. — 
Griffin  t.   Interurban  St.  Ry.  Co.  (Sup.)  854. 

STREETS. 

See   "Highways**;     "Municipal    Gorporatious^** 
§§  4,  5. 

SUBLETTING. 

See  "T^Ddlord  and  rCenaat,"  f  2. 

SUBMISSION  OF  CONTROVERSY. 

Where  the  construction  of  a  benefit  sodety's 
charter  was  necessary  to  the  deternunadon  of 


*  Point  annotatad*    8ae  sjUalms. 
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m  controversy  submitted  under  Code  Civ.  Proc. 
i  1279,  the  society  was  a  necessary  party. — 
Davin  v.  Davin  (Sup.)  281. 


SUBORNATION. 

Ground  for  disbarment  of  attorney* 
tomey  and  Client/'  S  !• 


"At- 


SUBSCRIPTIONS. 

Fraud  in  procuring  subscription  to  C(»porate 
stock,  see  "Fraud,"  §  2. 

SUMMARY  PROCEEDINGS. 

Recovery  of  possession  by  landlord,  see  "Land- 
lord and  Tenant,"  {  5. 


See  "Process/* 


SUMMONS. 


SUNDAY. 


Injunction  restrainins^  interference  with  Sun- 
day baseball,  see  '^Injunction,'*  §  1. 

Justice  of  peace  held  not  liable  to  accused  for 
amount  of  fine  assessed  in  trial  on  Sunday, 
wbetber  act  of  justice  was  within  prohibition 
of  or  exception  to  Code  Civ.  Proc.  S  6. — ^Kraft 
T.  De  Verneuil  (Sup.)  230. 

SUPERSEDEAS. 

On  appeal,  see  "Appeal,"  f  5. 

SUPPLEMENTARY  PROCEEDINGS. 

See  "Execution,"  {  2. 

SURRENDER. 

Of  insurance  policy,  see  "Insurance  "  f  8. 
Of    written    instrument    for    cancellation,    see 
''Cancellation  of  Instruments,"  §  1. 

SURVIVING  PARTNERS. 

See  "Partnership,"  {  8. 

SURVIVORSHIP. 

Evidence,  see  "Death,"  |  1. 

Of  devisees  or  legatees,  see  "Wills,"  §  5. 

SUSPENSION. 

Of  injunction,  see  "Injunction,"  §  4 

TAXATION. 

Admissions  in  pleading  in  action  to  set  aaide 

tax  deed,  see  "Pleading,"  §  2. 
Assessments    for   municipal    imnrovements,   see 

"Municipal  Corporations,"  $  3. 


Bstoppel  to  deny  validity  of  tax  sale,  see  "Es- 
toppel," §  1. 

Payment  of  taxes  from  proceeds  of  mortgage 
foreclosure  suit,  see  ''Mortgages,"  $  5. 

Presumptions  as  to  assessments,  see  "Evidence,*' 

Taxpayer's  action  to  prevent  illegal  use  of  citv 
property,  see  "Municipal  Corporations,"  §  4. 


requlreatents     And 


S    1«    ConstitiitloBml 
reatriotions. 

Assessments  against  different  trustees  of  an 
estate  living  in  different  boroughs  held  not  dou- 
ble taxation.— People  v.  O'Donnell  (Sup.)  884. 

S  2*     Liability  of  persons  and  property* 

Construction  of  Greater  New  York  City  Char- 
ter as  amended  by  Laws  1901,  relative  to  tax- 
ation of  lands  taken  by  the  city  outside  its 
limits  for  maintenance  of  its  water  supply. — 
Citv  of  New  York  v.  Husted  (SupJ  1111;  Same 
V.  Mitchell,  Id.;  Same  v.  Teed,  Id.;  Same  v. 
Meacle.  Id.;  Same  v.  Smith,  Id.:  Same  v. 
Griffin.  Id. ;  Same  v.  Allen  (Sup.)  1113;  Same  v. 
Sloat,  Id. 

S   3*    Plaoe  of  taxation* 

Under  Tax  Law,  Laws  1896,  pp.  801,  803, 
812,  c.  908.  §S  10,  21,  39,  and  Laws  1894.  p. 
1235,  c.  556,  §  63  (Consolidated  School  Law,  § 
147),  the  owner  of  contiguous  parcels  of  land, 
occupied  as  one  tract  and  situated  wholly  with- 
in a  single  tax  district,  held  to  have  no  absolute 
right  to  have  it  described  in  the  town  assess- 
ment roll  as  one  tract,  and  to  insist  on  its  as- 
sessment for  school  purposes  exclusively  in  the 
school  district  wherein  he  resides. — People  v. 
HoweU  (Sup.)  488. 

In  general  the  location  of  land,  and  not  the 
residence  of  the  owner  thereof,  determines 
where  it  is  taxable,  and,  except  so  far  as  other- 
wise provided  by  statute,  land  is  taxable  in  the 
district  where  situated,  whether  a  school  or  a 
tax  district. — People  v,  Howell  (Sup.)  488. 

I7nder  Greater  New  York  Charter,  Laws 
1901,  p.  380,  c.  466,  §  894,  where  executors 
reside  in  different  portions  of  the  city,  assess- 
ments on  the  trust  property  should  be  levied  as 
if  they  lived  in  different  tax  districts. — ^People 
V.  O'DonneU  (Sup.)  884. 

♦The  boroughs  of  the  city  of  New  York  in 
which  trustees  under  a  will  reside,  and  not  the 
borough  in  which  the  will  was  admitted  to  pro- 
bate, are  the  proper  districts  for  the  assess- 
ment of  the  personal  tax  against  the  estate. 
—People  V.  O'DonneU  (Sup.)  884. 

Under  Tax  Law,  Laws  1896,  p.  796v  c.  908. 
§  2.  and  Greater  New  York  (jharter  (Laws 
1901,  p.  377,  c.  4(56,  as  amended  by  Laws  1904. 
p.  965,  c.  375)  §  886,  the  city  of  Greater  New 
York  constitutes  a  single  tax  district — People 
V.  O'Donuell  (Sup.)  884. 

S  4.     Levy  and  assessment. 

On  certiorari  to  review  an  assessment  held 
proper  for  the  court  in  reducing  the  same,  to 
accept  a  valuation  conditionally  specified  in 
the  assessor's  return, — In  re  Long  Beach  Land 
Co.  (Sup.)  282. 

Validity  of  a  lease  of  property  subject  to  as- 
sessment cannot  be  questioned  by  the  assessors. 
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or  by  the  coart  in  reriewlng  the  assessment.— 
In  re  Long  Beach  Land  Co.  (Sup.)  282. 

Under  Poughkeepsie  City  Charter,  Laws 
1896,  p.  490,  c.  425,  §  69,  the  assessment  of  tax- 
es to  a  nonresident  owner  held  a  jurisdictional 
defect,  not  cured  by  Laws  1904,  p.  428,  c.  234. 
— Rowley  v.  City  of  Poughkeepsie  (Sup.)  454. 

On  certiorari  to  review  assessment  of  lands, 
evidence  held  to  show  that  certain  lots  were 
not  lands  adjacent  to  and  occupied  and  con- 
nected with  relator's  dwelling  house,  within  the 
meaning  of  Tax  Law,  Laws  1896,  p.  801 ,  c. 
908,  i  10,  as  amended  by  Laws  189$  p.  1277, 
c.  537,  by  Laws  1902,  p.  504.  c.  200,  and  by 
Laws  1903,  p.  641,  c.  805.--People  v.  Jacobs 
(Sup.)  483. 

Failure  of  assessors  to  sign  the  verification 
to  the  aRsessment  roll  as  required  by  statute  held 
not  a  "(iofect  in  the  proceedings  affecting  the 
jurisdiction  on  constitutional  grounds,"  within 
Tax  I^w,  Laws  1896.  p.  841.  c.  908,  §  132.— 
Jackson  v.  Rowe  (Sup.)  568,  574. 

Under  Tax  Law,  J^aws  1896,  pp.  811,  816» 
818,  c.  908,  SS  38,  56,  59,  the  fact  that  signa- 
tures to  the  verification  of  an  assessment  roll 
on  file  in  the  office  of  the  bureau  for  the  col- 
lection and  assessment  of  arrears  are  all  in  the 
same  handwriting  held  not  to  tend  to  show 
that  the  verification  to  the  original  roll  was 
not  subscribed  by  the  assessors  as  required  by 
statute. — Jackson  v.  Rowe  (Sup.)  568,  574. 

A  personal  property  assessment  against  the 
trustees  of  the  estate  of  one  **Godwm*'  is  not 
rendered  void  by  designating  the  decedent  as 
"Goodwin."— People  v.  O'Donuell  (Sup.)  884. 

i   5.    Tax  tlUes. 

Tax  deed  from  the  comptroller  to  the  state, 
executed  under  Laws  1855,  p.  790,  c.  427,  f 
48,  as  amended,  etc.,  held  to  vest'  a  prima  facie 
title  in  the  state,  and  to  preclude  an  attack  on 
the  title  of  the  state's  grantee  on  the  ground 
of  such  grantee's  failure  to  complete  his  pur- 
chase.— Erie  County  Sav.  Bank  v.  Clyde  (Sup.) 
737. 

Under  Tax  Law.  Laws  1896,  p.  841.  c.  908, 
§  131,  plaintiff  in  an  action  to  set  aside  a  tax 
sale  and  conveyance  founded  thereon  held  to 
have  the  burden  of  overcoming  the  sale  and 
deed  after  two  years  from  date  thereof. — Cul- 
nane  v.  Dixon  (Sup.)  1093. 

In  an  action  to  set  aside  a  tax  deed,  evi- 
dence held  insufficient  to  establish  that  the 
property  was  not  properly  assessed  to  a  resi- 
dent owner. — Culnane  v.  Dixon  (Sup.)  1093. 

S  6.     liegaoy,   Inlieritanoe,   and  transfer 
taxes. 

Right  of  an  appointee  under  a  power  of  ap- 
pointment in  a  will  to  succeed  to  a  trust  fund 
held  taxable  under  Laws  1897,  p.  150,  c.  284.— 
In  re  Buckingham's  Estate  (Sup.)  130. 

Temporary  payment  on  account  of  transfer 
tax  is  deductible  from  the  amount  finally  found 
to  be  due,  but  is  not  the  concern  of  the  apprais- 
er or  surrogate. — In  re  Skinner's  Estate  (Sup.) 
144. 

Claim  which  is  In  genuine  litigation  is  to  be 
excluded  in  the  assessment  of  a  transfer  tax 


against  the  estate  owning  the  tame. — ^In  re 
Skinner's  Estate  (Sup.)  144. 

Under  Tax  Law,  Laws  1896.  p.  8G8,  c  908,  $ 
220,  and  section  230  (page  874),  as  amended 
by  Laws  1901,  pp.  385;  1226,  cc.  173,  493,  a 
nonresident  residuary  legatee  of  a  nonresident 
testator  owning  property  in  New  York  held 
subject  to  tax  on  the  residue  of  such  property. 
after  deducting  the  amount  paid  therefrom  for 
certain  annuities. — In  re  Hutchison  (Sup.)  354. 

TEACHERS. 

See  "Schoob  and  School  Districts,"  |  1. 

TELEGRAPHS  AND  TELEPHONES. 

I    I.    Resnlatiom  and  operatioiu 

Mandamus  held  not  to  lie  to  compel  a  tele- 
phone company  to  furnish  telephone  senrice. — 
CuUen  T.  New  York  Telephone  Co.  (Sap.)  290. 

TENDER. 

Of  performance  of  contract  for  sale  of  goods, 
see  *'Salea,*'  f  4. 

TERMS. 

Of  leasee,  aee  Tjandlord  and  Tenant^"  |  Z 


See  •'Wills.'* 


TESTAMENT, 


TESTAMENTARY  POWERS. 

Creation,  see  ''WilLs,"  |  6. 
Restrictions  <m  power  to  deviee  or  beaneath, 
see  "Wills,"  |  L 

THEFT. 

See  **Larceny.»» 

TIMBER. 

See  ''Loss  and  Logging." 

TIME. 

For  motion  to  open  default  Judgment,  see 
••Judgment,"  §  1. 

For  notice  to  indorser  of  dishonor  of  note^  see 
••Bills  and  Notes,"  §  3. 

For  payment  of  insurance  premiums,  see  *"  In- 
surance," S  6. 

For  redemption  from  mortgages,  see  ''Mort- 
gages,"  §  «. 

TITLE. 

EifFect  of  chattel  mortgage,  see  "Chattel  Mort- 
gages," f  2. 
Effect  of  dedication,  see  "Dedication,"  S  1. 
Tax  titles,  see  "Taxation  "  f  5. 
To  fee  of  highway,  see  "Highways,"  f  1, 
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TORTS. 

Form  of  action  for  loss  of  or  injorj  to  live 
atock,  see  "Carriers,"  S  3. 

By  particular  cUuses  qf  partUt, 
See  ""Municipal  Corporations,*'  S  5. 
Agents,  see  "Principal  and  Agent,"  S  2. 
Employes,  see  "Master  and  Servant,"  S  0. 

Particular  remedies  for  torts. 
See  "Trespass,"  §  1 ;   "Trover  and  Conversion," 

Particular  torts. 
See  "Assault  and  Battery,"  §  1;    "False  Im- 
prisonment," S  1 ;  "Fraud" ;  "Libel  and  Slan- 
der";    "Negligence";     "Nuisance";     **Tre8- 
pasa";   '*Trover  and  Conversion." 

TOWNS. 

See  "Municipal  Corporations";  "Schools  and 
School  Districts,"  §  1. 

Construction,  improvement  and  repair  of  high- 
ways, see  ''Highways,"  S  2. 

Liiability  for  injuries  from  defective  bridges,  see 
"Bridges,"  §  2. 

Mandamus  aiSecting,  see  "Mandamus,"  S  2. 

i    1.    Claims  AgAinat  towns. 

Certificate  and  abstract  of  allowed  and  dis- 
allowed claims  hel4  to  constitute  the  abstract 
required  by  Town  Law,  Laws  1890,  p.  1235, 
c.  569,  $  170,  and  not  to  fulfill  the  require- 
ments of  section  162  (page  1233),  as  amended 
bj  Laws  1897,  p.  619,  c.  481,  relative  to  cer- 
tificates of  rejected  claims. — People  T.  Page 
(Sup.)  660. 

TRANSFERS. 

To  street  car  passengers,  see  "Carriers,"  |  1. 

TRANSFER  TAX. 

See  "Taxation,"  t  6. 

TREES. 

See  "Logs  and  Logging." 

TRESPASS. 

Care  required  as  to  trespassers,  see  "Negli- 
gence," §  1. 

Ejection  of  trespasser,  see  "Carriers,"  §  4. 

To  the  person,  see  "Assault  and  Battery,"  S  1 ; 
"False  Imprisonment" 

f    1.    Aetions. 

Forest,  Fish,  and  Game  Law,  Laws  1900,  pp. 
56,  57,  c.  20.  §§  185,  188,  held  not  to  apply  to 
actions  for  damages  by  an  owner  of  a  private 
park,  authorized  by  section  203. — Rockefeller 
y.  Lamora  (Sup.)  549. 

An  action  by  an  owner  of  a  private  park  held 
brought  under  Forest,  Fish,  and  Game  Law, 
Laws  1900,  p.  59,  c.  20,  §  203,  relating  to  ex- 
emplary  and  actual  damages  for  trespass  in 


private  parks.- 


-Rockefeller  t.  Lamora  (Sup.) 


A  defendant,  sued  for  damages  under  Forest, 
Fish,  and  Game  Law,  Laws  1900,  p.  59,  c.  20, 
S  203,  for  trespass  *in  a  private  park,  held  not 
entitled  to  object  to  the  awarding  of  nominal 
damages  only. — Rockefeller  y.  Lamora  (Sup.) 

TRESPASS  TO  TRY  TITLL 

See  "Ejectment" 

TRIAL 

See  "New  Trial";    "Reference";    "Witnesses." 
Disputed  claims  against  estate  of  decedent,  see 

"Executors  and  Administrators,"  §  5. 
Harmless  error,  see  "Appeal,"  i  11. 
Limitation  of  liability  of  carrier  as  question 

for  jury,  see  "Carriers,"  f  2. 


See 


Proceedings  incident  to  trials, 
"Continuance." 


Trial  of  particular  civil  actions  or  proceedings. 

See  "Ejectment,"  S  2;  "Trover  and  Conver- 
sion," §  2. 

For  breach  of  contract,  see  "Sales,"  §  6. 

For  compensation  of  attorney,  see  "Attorney 
and  Client,"  §8. 

For  ejection  of  passenger,  see  "Carriers,"  $  4. 

For  injjuries  to  live  stock  shipped,  see  "Car- 
riers, *  §  3. 

For  personal  injuries,  see  "Carriers,"  §  4; 
"Master  and  Servant,"  §  8;  "Municipal  Cor- 
porations," §  5. 

For  wrongful  death  caused  by  negligent  use  of 
street  see  "Municipal  CJorporations,"  §  4. 

For  wrongful  death  of  servant  see  "Master  and 
Servant"  §  8. 

On  bill  or  note,  see  "Bills  and  Notes,"  §  4. 

Probate  proceedings,  see  "Wills,"  §  4. 

Reviewing  proceedings  in  justice  court,  see 
"Justices  of  the  Peace,"  fi  1. 

Suits  to  try  tax  titles,  see  '^Taxation,"  §  5. 

To  set  aside  judgment  see  "Judgment"  S  3» 

Trial  of  criminal  prosecutions. 
See  "Criminal  Law,"  §  5 ;    "Rape,"  §  1. 
For  offenses  against  liquor  laws,  see  "Intoxi- 
cating Liquors,"  §  2. 

I  1.     Dookets,  lists,  and  calendars. 

The  preference  of  an  action  for  libel  should 
prevail  only  as  to  other  causes  noticed  for  the 
same  term,  and  not  as  to  all  causes  then  on  the 
court  calendar. — Woerner  y.  Star  Co.  (Sup.) 
1117. 

§   2.    Reception  of  evidence. 

Where  evidence  of  facts  not  alleged  is  admit- 
ted without  objection,  the  party  introducing  the 
evidence  is  entitled  to  have  it  considered  by  the 
jury. — Langley  v.  Rouss  (Sup.)  108. 

In  an  action  by  a  servant  for  personal  inju- 
ries, a  direction  to  the  jury  to  disregard  certain 
irrelevant  evidence  held  insufficient  to  remove 
its  effect.— Harkins  v.  Queen  Ins.  Co.  of  Amer- 
ica (Sup.)  140. 
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In  an  action  agalnat  a  atreet  railway  for 
breach  of  contract,  denial  of  defendant's  motion 
to  strike  out  certain  testimony  held  error. — Mc- 
Dermott  ▼.  Brooklyn  Heights  R.  Co.  (Sup.)  616. 

Notwithstanding  the  practice-  of  the  trial 
court  to  permit  no  more  than  one  expert  on  a 
side,  a  party  who  is  denied  the  right,  under 
Code  Civ.  Proc.  §  830,  to  read  the  testimony  of 
a  deceased  expert,  does  not  waive  his  exception 
to  the  denial  of  such  right  by  calling  another 
expert. — Wallach  v.  Manhattan  Elevated  Ry. 
Co.  (Sup.)  574. 

I  8.    Arswrnenta  amd  eomdvet  of  oovnseL 

It  is  highly  improper  for  counsel  to  peruist  in 
repeatedly  asking  a  question  which  has  been 
excluded. — Quinn  v.  New  York  City  Ry.  Co. 
(Sup.)    500. 

I  4.     TaUac  ease  or  qa«stion  front  Javy. 

In  an  action  against  a  landlord  for  injury  to 
plaintiff  while  residing  with  a  tenant  of  de- 
fendant, whether  the  ailments  of  which  the 
plaintiff  complained  were  due  to  her  fall  held 
Question    for   jury. — Lee    v.    Ingraham    (Sup.) 

Where  a  motion  to  dismiss  was  granted  be- 
fore plaintiff  rested,  and  he  had  shown  all  the 
essential  facts  except  one  a  new  trial  must  be 
ordered. — Tiger  v.  Interurban  St.  Ry.  Co. 
(Sup.)  395. 

A  case  dependent  on  conflicting  evidence 
must  be  submitted  to  the  jury. — ^Lewis  v.  Erie 
R.  Co.  (Sup.)  7«5. 

Where  both  parties  move  for  verdict,  all 
questions  of  fact  are  submitted  to  the  court. 
—Griffin  v.  Interurban  St.  Ry.  Ck).  (Sup.)  854. 

*Where  at  the  close  of  the  evidence  both 
sides  moved  for  a  directed  verdict,  any  ques- 
tions of  fact  or  divergent  inferences  from  the 
evidence  are  settled  in  favor  of  the  partv  ob- 
taining a  verdict  on  the  submission  of  the 
cause  to  the  jury. — Reed  v.  Spear  (Sup.)  1007. 

I  5.     Instraotions  to  Jary. 

In  an  action  for  injuries  to  a  passenger,  an 
erroneous  instruction  as  to  the  burden  of  proof 
held  cured  by  a  subsequent  instruction. — Rico 
V.  New  York  City  Ry.  Co.  (Sup.)  326. 

§   6.    Verdiot. 

A  verdict  held  sufficient,  within  Municipal 
Court  Act,  Laws  1902,  p.  1560,  c.  580,  $  239.— 
Sullivan  v.  New  York  City  Ry.  Co.  (Sup.)  370. 

S   7.    Trial  by  ooart. 

A  court,  receiving  evidence  as  competent  in 
support  of  the  cause  of  action  or  defense,  held 
not  entitled  to  disregard  it  on  the  theory^  that 
it  was  inadmissible  under  the  pleading. — ^Ewald 
V.  Poates  (Sup.)  1106. 

I  8.     Waiver  amd  eorreotion  of  irresa- 
larities  and  errors. 

Defendant's  counsel  held  to  have  waived  his 
right  to  have  certain  additional  requests  given 
to  the  jury. — Drucklieb  v.  Universal  Tobacco 
Co.  (Sup.)  777. 

♦Defendant's  motion  for  a  directed  verdict 
held  not  waived. — ^Weizinger  v.  Erie  R.  Ck). 
(Sup.)  869. 


TROVER  AM)  CONVERSION. 

Assessment  of  damages,  see  ^Damages.**  i  8. 
Form  of  action  against  carrier  of  live  stock, 

see  "Carriers,"  §  3. 
Of  mortgaged  chattels,  see  ^'Chattel  MortgageB,*^ 

I  !•    Aota    ooaatitattBiT   eamTOvaioa    and 
Uability  therefor. 

A  lessor's  acts,  refusing  permiasioD  to  the 
lessee  to  remove  a  building  erected  on  the  leas- 
ed premises,  held  to  constitute  a  conversion  of 
the  building. — Miller  y.  Hennessy  (Sup.)  563. 

i  8.     Aotions. 

In  an  action  for  conversion  of  a  horse,  evi- 
dence held  to  require  submission  to  the  jury  of 
the  question  whether  the  marshal,  in  seUiog 
the  horse,  was  acting  under  instructions  fmrn 
defendant. — Fierro  v.  Schnurmacher  (Sup.» 
S66. 

In  a  suit  by  the  buyer  from  a  lessee  of  a 
building  erected  on  the  leased  premises  with  the 
right  of  removal,  evidence  of  the  lessor's  re- 
fusal to  permit  the  lessee  to  remove  the  build- 
ing before  eviction  held  admissible. — ^Miller  v. 
Hennessy  (Sup.)  563. 

In  an  action  purely  at  law  for  conversion, 
plaintiff  cannot  avail  himself  of  equities  which 
may  exist  in  his  favor,  nor  assert  an  equitable 
estoppel  against  defendant. — McNeil  v.  Hall 
(Sup.)  920. 

TRUSTS. 

Creation  by  will,  see  "Wills,"  |  5. 

Partition  of  trust  property,  see  "Partition,"  S  1. 

Taxation  of  trust  property,  see  ^Taxation,"  S§ 
1,  3. 

Trust  deeds,  see  **aiattel  Mortgages";  "Mort- 
gages." 

S    !•    Croatioa,  ozistoaoe,  amd  Talidity. 

A  trust  to  pay  annuities  may  be  lawfully  cre- 
ated under  Real  Property  Law,  Laws  1896,  p. 
571,  c.  547,  8  76,  subd.  8.— People's  Trust  Co. 
V.  Flynn  (Sup.)  436. 

^Absolute  conveyance  of  property  by  husband 
to  wife  held  not  to  create  a  trust  in  favor  of 
the  husband.— Williams  ▼.  Williams  (Sup.)  112& 

I  2*     Co]&straotio]&  and  operation. 

Wife,  for  whose  benefit  jointly  with  her  chil- 
dren contract  of  trust  of  her  father-in-law  for 
their  support  was  made,  held  entitled  to  sue  in 
her  own  name  for  breach. — Recknagel  ▼•  Stein- 
way  (Sup.)  119. 

S   3.    ManaKement  and  disposal  of  trasi 
property. 

Plaintiff  held  entitled  to  sue  as  trustee  to  re- 
cover the  trust  property,  and  the  fact  that  he 
also  sued  as  executor  held  immaterial. — ^Bate- 
man  V.  Hunt  ^up.)  861. 

f   4.    Acooaatinfc    and    eoasponsation    of 
trnstee. 

Where  the  account  of  a  trustee  showed  no  an- 
nual settlement,  he  was  entitled  to  commissions 
on  the  total  amount  received  and  paid  out-* 
Conger  v.  Conger  (Sup.)  647. 


e  Point  annotated. 


See  syllalms*  .  . 
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UNDERTAKINGS. 


See  ^'Bonds.*' 

UNDUE  INFLUENCE. 

Procnrinc  making  of  will,  see  "Wills,"  i  8. 

UNION  SOLDIERS. 

Preferences  to  in  appointment  to  mnnicipal  of- 
fices, see  "Municipal  Corporations,"  S  2. 

UNITED  STATES. 

French  spoliation  claims  as  assets  of  decedent's 
estate,  see  "Ezecntors  and  Administrators," 
13. 


i   1.    Oovenunent  and  oAeers. 

If  the  Legislature  could  repeal  Laws  1847, 

g.  575,  c.  450,  giving  a  right  of  action  for  death 
y  wrongful  act,  in  so  far  as  it  affects  territory 
ceded  to  the  United  States.  Code  Civ.  Proc.  § 
1902,  which  was  substituted  for  the  act  of 
1847,  would  be  effective  in  such  territory. — Mc- 
Carthy V.  R.  G.  Packard  Co.  (Sup.)  203. 

Courts  of  New  York  have  jurisdiction  over 
an  action  for  death  by  wrongful  act  committed 
in  territories  ceded  to  the  United  States  by 
Laws  1853,  p.  741,  c.  355.— McCarthy  v.  R.  G. 
Packard  Co.  (Sup.)  203. 

Laws  1880,  p.  370,  c.  245,  §  1.  subd.  24,  did 
not  repeal  Laws  1847,  p.  575,  c.  450,  giving  a 
right  of  action  for  death  by  wrongful  act,  in  so 
far  as  the  latter  statute  was  in  force  in  terri- 
tory ceded  to  the  United  States  by  Laws  1853, 
p.  741,  c.  355.— McCarthy  t.  R.  G.  Packard 
Co.  (Sup.)  203. 

Laws  1847,  p.  575,  c.  450,  giving  a  ri^ht  of 
action  for  death  by  wrongful  act,  remams  in 
force  in  territory  ceded  to  the  United  States 
by  Laws  1853,  p.  741,  c.  355.  in  compliance 
with  Const  U.  S.  art  1.  §  8,  subd.  17,  until  re- 
pealed by  the  United  States. — McCarthy  t.  R. 
O.  Packard  Co.  (Sup.)  208. 

USURY. 

Bee  "Bills  and  Notes,"  §  4. 
Parol    or   extrinsic   evidence   relating    to,    see 
"Evidence,"  §  7. 

I    1.     Vsiuioiia    oontraets    And    transAo- 
tioiu. 

A  complaint  in  an  action  on  a  note  held  not 
objectionable  as  showing  usury. — Cameron  v. 
Fraser  (Sup.)  1058. 

Usury  is  not  presumed. — Cameron  v.  Fraser 
<Sup.)  1058. 

VACATION. 

VacaHng  particular  prooeedlngs. 

See  "Attachment,"  8  4;    "Judgment,"  §§  1,  2. 
Order  for  periwtuation  of  testimony,  see  "Depo- 
sitions." 
Receiver's  sale,  see  "Receivers,"  S  2. 


VALUL 

Hearsay  evidence  of,  see  "Evidence^*  |  6. 

.  VARIANCE. 

Between  pleading  and  proof  in  civil  action,  see 
"Pleading,"  §  8. 

VENDOR  AND  PURCHASER. 

See  "Sales." 

Alteration  of  contract  for  sale  of  realty,  see 

"Alteration  of  Instruments." 
Estoppel  to  deny  validitv  of  contract  for  sale 

of  land,  see  "Estoppel,"  |  1. 
Specific  performance  of  contract,  see  "Specific 

Performance." 

S    1*    Raqvisltes  And  TAlidity  of  eontrAot. 

Plaintiff  having  accepted  an  option  to  pur- 
chase real  estate  within  the  time  specified,  it 
was  immaterial  that  the  option  before  accept- 
ance was  not  enforceable  for  want  of  mutual- 
ity.— Jones  V.  Barnes  (Sup.)  695. 

An  option  for  the  sale  of  real  estate,  reciting 
receipt  of  the  consideration,  with  the  testimony 
of  the  holder  that  it  was  paid,  held  to  consti- 
tute a  preponderance  of  the  evidence,  as. 
against  the  grantor's  evidence  that  it  was  not 
paid. — Jones  v.  Barnes  (Sup.)  695. 

I  2.     Remedies  of  Tendor. 

Vendors  of  real  estate  held  entitled  to  a  lien 
to  the  extent  of  money  paid  to  the  holder  of 
a  mortgage  the  vendees  had  agreed  to  assume 
to  release  a  collateral  mortgage  on  other  prop- 
erty.—Bach  V.  Kidansky  (Sup.)  752. 

Vendors  held  not  to  have  waived  their  right 
to  full  payment  of  the  price  or  lien  for  a  bal- 
ance due  by  delivery  of  deed  to  the  vendees. — 
Bach  V.  Kidansky  (Sup.)  752. 

f  3.    Remedies  of  pnvohAsev. 

Where  plaintiff  sued  to  recover  money  paid 
on  real  estate  contract,  alleging  that  the  title 
was  defective,  she  could  not  obtain  a  decree 
for  specific  performance. — Duke  v.  Stuart 
(Sup.)  235. 

VERDICT. 

Directing  verdict  in  civil  actions,  see  "Trial," 

In  civil  actions,  see  "Trial,"  |  6. 
Review  on  appeal,  see  "Appeal/*  S  10. 

VERIFICATION. 

Of  assessment  roll,  see  ''Taxation,"  §  4. 

Of  mechanic's  lien,  see  "Mechanics'  Liens,"  |  1. 

VESTED  REMAINDERS. 

Oreatioa,  lee  "Wills,"  t  6. 

VESTED  RIGHTS. 

Protection,  see  "Constitutional  Law,"  §  1. 
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VETERANS. 


Preferences  in  appointment  to  monidpal  of- 
fices, see  "Municipal  Oorporations,"  |  2, 

VICE  PRINCIPALS. 

See  "Master  and  Servant,"  |  6. 

VOTERS. 

See  "Sections." 

VOTING  MACHINES. 

See  "Elections,"  |  1. 

WAGES. 

See  "Master  and  Serrant,"  |  1. 

WAIVER. 

See  **B8toppel." 

Of  objectUmt  to  particular  acu  or  proceedinffs. 

See  *'Trial,"  &§  2,  8. 

Breach  of  contract,  see  "CJontracts,"  |  4. 

Misjoinder  of  parties,  see  "Parties,"  f  &. 

Qfrighta  or  remedUB. 
See  "Insurance,"  §  5. 
Exemption  from  execution,  see  "Exemptions," 

Privilege  as  to  communications,  see  "Witness- 
es." f  1. 

Right  to  appeal,  see  "Appeal,"  ft  8. 

Under  contract  of  conditional  sale,  see  "Sales," 
S  8* 

Vendor's  lien,  see  "Vendor  and  Purchaser,"  |  2. 

WARDS. 

See  "Ouardian  and  Ward." 

WAREHOUSEMEN. 

In  replevin  against  a  warehouseman,  ^Zd, 
that  he  must  plead  exemption,  under  Laws 
1902,  p.  1775,  c.  608,  by  answer.— Hazlett  v. 
Hamilton  Storage  &  Warehouse  Go.  (Sup.) 
580. 

Keeper  of  garage  htld  to  have  no  warehouse 
lien  on  automobile;  it  not  having  been  stored, 
within  lisws  1807.  p.  533.  c.  418,  S  73.— Smith 
V.  O'Brien  (Sup.)  673. 


WARRANT. 

For  arrest,  see  "Criminal  Law,"  <  8. 
Search  warrant,  see  "Searches  and  Seisnres.** 

WARRANTY. 

By  insured,  see  "Insurance,"  \  4. 

On  sale  of  goods,  see  "Sales,^'  Sf  6,  7. 


WATERS   AND    WATER    COURSES. 

Condemnation  of  water  rights,  see  '^Btoinent 
Domain,"  %  1. 

I    1.    NAtvral  wAter  oovrses. 

A  riparian  propriety  has  a  property  right 
in  the  full  flow  of  the  water  of  the  stream,  of 
which  he  cannot  be  unwillingly  deprived  with- 
out condemnation  and  compensation. — Gray  v. 
Village  of  Ft.  Plain  (Sup.)  688. 

Measnre  of  permanent  damages  done  to 
riparian  proprietor  by  diversion  of  water  stated. 
—Gray  v.  Village  of  Ft  Plain  (Sup.)  6da 

WAYS. 

Public  ways,  see  "Highways" ;  "Mnnicipal  Cor- 
poraUons/'  «§  4,  5. 

WEAPONS. 

Use  of  in  commission  of  robbery,  aee  "Rob- 
bery." 

WHARVES. 

Dedication  of,  see  "Dedication,"  |  1. 

WILLS. 

See   "Descent   and   Distribution";     "Executors 

and  Administrators." 
Construction    and    execution    of    trusts,     see 

"Trusts." 
Courts  of  probate,  see  "Courts,"  |  2. 
Equitable  conversion,  see  "Conversion." 
Legacy  and  succession  taxes,  see  "Taxation," 

8  6. 
Merger  of  estates  granted  by  will,  see  "Estates." 
Restrictions  on  perpetuities,  see  "Perpetuities." 
Testamentary    guardians,    see    "Guardian    and 

Ward,"  §  2. 

I   1.    Nfttnre  amd  extent  of  testaaaeatary 


Proceeds  of  accident  or  casualty  insurance 
held  not  affected  by  Laws  1892,  p.  2015,  c  690. 
§  212,  and  to  be  the  subject  of  testamentary 
disposition. — In  re  Smith's  Estate  (Sur.)  90. 

I   2.    Contraets  to  deTlse  or  lieqaeatli. 

A  contract  by  decedent  to  reimburse  plain- 
tiff b^  her  will  for  certain  expenses  held  not 
sustained  by  evidence. — Apollonio  v.  Langley 
(Sup.)  274. 

In  an  action  on  contract  by  decedent  to  reim> 
burse  plaintiff  by  her  will  for  certain  expenses, 
verdict  held  not  sustained  by  the  evidence. — 
Apollonio  V.  Langley  (Sup.)  274 

I   8.    Requisites  and  validity. 

A  codicil,  revoking  a  devise,  held  not  void  on 
its  face,  but  only  on  a  certain  contingency. — In 
re  Stocum's  Will  (Sur.)  588. 

Beneficiary,  holding  confidential  relations  with 
testatrix  and  drawing  her  will,  held  bound  to 
show  that  the  alleged  will  merely  expresses  the 
intention  of  the  testatrix. — ^In  re  Egan's  Will 
(Sur.)  1004. 
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Evidence,  on  presentation  of  an  alleged  will 
of  an  old  woman,  a  yictim  of* alcoholism,  re- 
viewed, and  held,  that  it  was  the  result  of  her 
delusion,  and  that  legacies  to  the  beneficiaries 
thereunder  were  induced  by  her  false  belief 
as  to  the  aid  which  they  had  given  in  her  deal- 
Inj^  with  imaginary  enemies. — In  re  Egan's 
WUl  (Sur.)  1064. 

i   4.    ProbAte»  establUlimeiit,  and  aiinnl« 
Btent. 

The  awarding  of  costs  and  an  allowance  to 
defendant  in  an  action  by  an  executor,  under 
Code  Civ.  Proc.  §  2G53a,  to  establish  the  valid- 
ity of  a  will  after  probate,  held  an  abuse  of  dis- 
cretion.— Carolan  v.  O'Donnell  (Sup.)  171. 

An  action  by  an  executor  to  establish  the  va- 
lidity of  a  will,  under  Code  Civ.  Proc.  §  2653a, 
held  not  rendered  an  actidn  in  equity  by  certain 
provisions  of  the  statute. — Carolan  v.  O'Donnell 
4  Sup.)  171. 

By  the  express  provision  of  Code  Civ.  Proc.  § 
2G53a,  in  an  action  by  an  executor  to  establish 
the  validity  of  the  will  after  admission  to 
probate,  plaintiff,  on  introduction  of  the  will  in 
evidence,  together  with  the  decree  admitting  it 
to  probate,  places  burden  of  proof  upon  defend- 
ant.—Carolan  V.  O'Donnell  (Sup.)  171. 

In  a  will  contest  on  the  ground  of  forgery,  ev- 
idence of  testator's  intention  with  respect  to 
proponent  as  to  the  disposition  of  his  property 
held  material. — In  re  Burtis  (Sup.)  961. 

Where,  on  an  application  for  probate  of  a  will, 
it  appears  that  the  surrogate  s  disposition  of 
questions  of  fact  is  not  entirely  satisfactory 
and  free  from  doubt,  the  same  will  be  re- 
versed, and  the  facts  sent  to  a  jury  for  de- 
termination, under  Code  Civ.  Proc.  S  2588. — In 
re  Burtis  (Sup.)  961. 

A  surrogate's  finding  that  a  will  was  a  forgery 
held  involved  in  such  doubt  as  required  the  sub- 
mission of  the  issues  of  fact  to  a  jury. — In  re 
Burtis  (Sup.)  961. 

By  the  express  provisions  of  Code  Civ.  Proc. 
§  2624,  if  a  party  expressly  puts  in  issue  before 
the  surrogate  the  validity,  construction,  or  ef- 
fect of  any  disposition  of  personalty  contained 
in  a  will,  the  surrogate  must  determine  it  on 
decree,  if  the  will  be  admitted  to  probate. — In 
re  Stocum's  Will  (Sur.)  588. 

I   5.    Constmotioii. 

Will  construed,  and  provision  that,  in  case 
of  death  of  wife  without  children,  one-half  of  the 
estate  devised  to  her  should  go  to  testator's  legal 
heirs,  held  of  no  force. — Gragg  v.  Gragg  (Sup.) 
53. 

Under  Real  Property  Law,  Laws  1896,  p. 
570,  c.  547,  f  72,  a  devise  of  property  in  trust 
to  a  wife,  to  be  used  by  her  until  the  period  of 
distribution,  and  then  divided  between  her  and 
others,  is  void  as  a  trust,  but  vests  a  legal  es- 
tate in  the  wife. — ^Jacoby  v.  Jacoby  (Sup.)  260. 

Will  construed,  and  power  of  appointment  to 
life  tenant  held  to  authorize  charge  of  certain 
debts  on  the  shares  of  the  devisees. — Monjo  v. 
Widmayer  (Sup.)  835. 

Will  leaving  income  of  estate  to  the  absolute 
use   of  testator's   widow  construed,   and  held. 


that  his  son  had  no  interest  therein,  requiring 
the  setting  apart  of  any  portion  thereof  to  the 
son. — Slater  v.  Slater  (Sup.)  900. 

A  will  construed,  and  held^  that  a  gift  was 
void  because  of  its  insufficiency  as  a  trust. — 
In  re  Keenan  (Sup.)  1099. 

A  will  construed,  and  held  to  create  a  vested 
remainder,  within  Real  Property  Law,  Laws 
1896,  p.  559,  c.  547.— *n  re  Yerk's  Estate  (Sup.) 
1121 ;  Clark  v.  Van  Alstyne,  Id. 

CJontract  of  annuity  to  wife  held  confirmed  by 
will.— In  re  Howard^s  Estote  (Sur.)  86. 

Will  construed,  and  residuarv  legatee  thereun- 
der determined. — In  re  Smith's  Estate  (Sur.) 
90. 

Will  construed,  and  acknowledgment  of  debt 
with  a  provision  for  its  payment  held  not  to 
modify  the  liability  of  testator's  estate  as  to  the 
debt— In  re  Smith's  Estate  (Sur.)  90. 

Remaindermen  held  to  have  taken  per  capitn, 
and  not  per  stirpes. — In  re  Stocum's  Will  (Sur.) 

588.  ; 

A  provision  of  a  will  construed,  and  held. 
that  title  to  certain  property  did  not  vest  until 
after  the  death  of  a  daughter,  for  whose  benefit 
a  trust  was  created. — In  re  Stocum's  Will 
(Sur.)  588. 

Where  a  will  created  a  trust  in  favor  of  tes- 
tator's daughter,  with  remainder  in  the  corpus 
on  her  death,  held,  that  only  those  specified, 
surviving  at  the  daughter's  death,  took  under  the 
will.— In  re  Stocum's  Will  (Sur.)  588. 

The  word  "grandchildren,"  in  a  will  making 
a  devise  to  testator's  son*s  grandchildren,  held 
to  mean  testator's  grandchildren. — In  re  Sto- 
cum's Will  (Sur.)  588. 

Rule  for  division  of  residuary  estate  among 
testator's  grandchildren  under  the  terms  of  his 
will  determined.— In  re  McCormick  (Sur.)  1071. 

Will*  construed,  and  beneficiary  held  entitled 
to  all  the  personal  property  of  testator  after 
payment  of  specific  legacies. — In  re  Donohue's 
Estate  (Sur.)  1087. 

^Affidavit  of  person  drawing  will  as  to  in- 
tent of  testator  making  a  certain  bequest  held 
inadmissible. — In  re  Donohue's  Estate  (Sur.) 
1087. 

S  6.    ftifchts  and  UAbUities  of  deTisees 
And  leirnteec. 

A  provision  in  the  will  of  a  husband  that  his 
wife,  to  whom  he  had  devised  the  residue  of 
his  estate  absolutely,  should  pay  a  $1,000  leg- 
acy to  his  adopted  daughter  out  of  his  estate, 
was  a  charge  on  the  real  estate. — Gragg  v. 
Gragg  (Sup.)  53. 

Where  a  devise  of  real  estate  was  chargeable 
with  a  legacy  to  be  paid  by  the  devisee  within  10 
years,  it  was  the  duty  of  the  legatee  to  pay  in- 
terest on  the  legacy. — Gragg  v.  Gragg  (Sup.)  53. 

Where  a  will  gave  testator's  widow  certain 
realty  and  a  legacy  from  "the  remainder  of  the 
estate"  in  lieu  of  dower,  she  was  not  entitled 
to  interest  on  the  legacy  from  the  date  of  the 
husband's  death. — In  re  Martens  (Sup.)  297. 


*  Point  annotated*    See  syllabna* 
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A  certain  bequest  held  not  a  satisfaction  of 
indebtedness  due  legatee  from  testator. — In  re 
Arnton  (Sup.)  471. 

Life  tenant  of  property  held  entitled  to  all  in- 
come accruing  after  death  of  testatrix. — In  re 
Sprague  (Sur.)  84. 

Bequest  of  deposit  in  savings  bank,  which 
goes  into  liquidation,  held  to  carry  sum  to  cred- 
it of  depositor  in  tlie  hands  of  a  receiver. — In 
re  Howard's  EsUte  (Sur.)  86. 

WITNESSES. 

See  •a)epositions" ;   •^Evidence." 

Exemption  from  service  of  process,  see  "Pro- 
cess," I  1. 

Experts,  see  "Evidence,"  §  a 

Opinions,  see  "Evidence,''  |  S, 

Prohibition  to  prevent  trial  of  accused  com- 
pelled to  appear  as  witness  before  grand  jury, 
see  "Prohibition,"  §  1. 

S   1.    Competeney. 

Plaintiff,  by  calling  his  physician  to  testify 
to  his  condition  immediately  after  the  accident, 
held  to  waive  his  privilege. — Powers  t.  Metro- 
politan St  By.  Co.  (Sup.)  184. 

f  2.    By  ami  nation. 

A  witness  should  not  be  allowed  to  refresh  his 
memory  from  a  memorandum  which  he  did  not 
make  or  see  made,  and  which  was  not  read  by 
him  at  or  about  the  time  the  transaction  was 
fresh  in  his  memory. — Emanuel  v.  Maryland 
Casualty  Co.  (Sup.)  36. 

A  question  whether  a  witness  had  at  any  time 
made  a  certain  statement  to  certain  persons 
held  not  leading. — Emanuel  v.  Maryland  Cas- 
ualty Co.  (Sup.)  36. 

Where  plaintiff  calls  a  witness  under  a  mis- 
apprehension as  to  what  he  will  testify  to,  it 
is  not  error  to  allow  leading  questions. — Zilver 
▼.  Bobert  Graves  Co.  (Sup.)  714. 


Where,  in  an  action  on  a  policy,  defendant 
cross-examined  plaintiff  as  to  matters  to  which 
she  had  not  testified  in  chief,  to  establish  an 
affirmative  defense,  it  made  plaintiff  its  wit- 
ness.— Valentini  y.  Metropolitan  Life  Ins.  Oo. 
(Sup.)  758. 

I  8.    Credibility,   impeaeknaent,   eontra* 
dlotion.  and  eorroboration. 

In  an  action  against  a  husband  for  necessaries 
furnished  to  his  wife,  evidence  of  tlie  wife  as 
to  her  hostile  feeling  toward  the  husband  is  com- 

gitent  to  impeach  her  as  a  witness. — ^Fisdier  ▼. 
rady  (Sup.)  25. 

WORK  AND  LABOR. 

Continuance  in  action  for,  see  '"Continoance." 
Liens  for  work  and  materials,  see  "MechanicB* 

Liens." 
Services  as  consideration  of  bill  or  note,  see 

"Bills  and  Notes,'*  S  1. 

In  an  action  for  work  and  labor  and  ser- 
vices performed  for  defendant  in  mannfactor- 
ing  certain  articles  ordered  from  plaintiff,  evi- 
dence held  insufficient  to  warrant  direction  of 
vordict  for  plaintiff. — ^UUman  v.  Bothschild 
(Sup.)  726. 

WRITS. 

See  "Process." 

Particular  writs. 
See  "Certiorari" ;    '^Execution";    "Injunction"; 

"Mandamus" ;    "Prohibition" ;    "Beplevin." 
Search  warrant,  see  "Searches  and  Seizures." 

WRONGFUL  EXECUTION. 

See  "Bxecntlon,"  |  4. 

YEAR. 

ESstate*  for  yean,  see  "Landlord  and  Tenant" 
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